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1 | Kirpal Singh v. Balwant Singh .. | 17 666} 187 | Baldeo Prasad v. Prag Das a 
4 | Mulraj Khatau v. Viehwanath Pra- ‘ 139¢| Natwar vi. Alkhu 
bhuram Vaidya 17 627 | 141 | Collector of Mirzapur v. Bhagwan 
11 | Bhadesą® Tewari v. Kamta Prasad I8 271 Prasad’ . - Ke 
13 | Nagi Ahmad v. King-Emperor ... | 18 270 | 144 | Bachchan Lal v. Banarsi Das... 
. 15 | Phulel v. King-Hmperor èe  .. | 18 3844] 146 | Raghubir Singh v. Moti Kunwar.. 
16 | Banarsi Das v. Partab Singh IB 3511 152 | Abadi Bibi v. Ilahi Bakhsh = 
18 | Baldeo Prasad v. Kunwar Bahadur 18 364] 155 | Gendan Lal v. Shahzadi disi 
“20 | Baldeo Singh v. Kalka Prasad .. | IB 365] 157 , Pearey Dali v. Kokla Kunwar „u 
25 | Saiyad Ali v. AliJan san | 18 578| 161 | Adli v. Parsanni 
e 29 | Kamta Prasad v. Panna Lal ...| 18 6575] 167 | Jai Singh Prasad v. Surja 
83 | Chhabraj v. Court of Wards ...| 18 577 Singh sad 
86 | Prag v. Ram Niranjan 17 734] 169 | Azima Bibi v. Shamalanand .., 
89 | Jabbar Singh v. Municipal Board, 172 | Suraj Narain v. Ikbal Narain... 
Cawnpore 17 541} 179 | Ganga Sahai v. Kanhaiya-Lal .., 
Š 42 | Ahmedbhoy Habibbhoy v. Bombay 184 Durga Kunwar v. Kali Ĉharan ... 
Fire and Marine Insurance Co., 188 | Shankar v. King-Emperor ane 
Ltd. 17 755] 191 | Bandey Ali v Mohammad 
49 | Secretary of State v. J. Mo. Ibrahim in 
ment wa | 18 22] 198 | Babu Prasad v. Muda Mal si 
55 | Udit Narain Dube v. ag 196 | Dina Nath v. King-Emperor 
Emperor 18 896| 200| G. J. Bower v. Imperial Bank, 
57 | Ajodhia Pande v. Inayat Ullah ... | 18 21 Ld. ves 
62 | Kalian v. Sadho Lal 18 14] 202 | Debi Das v. Tulshi Ram es 
66 | Sata Prasad v., Dharam Kirti 206 | Shaida Ali v. Phullo Sue 
Saran „. | IB 609] 209 | Ganga Narain v. Kaunsilla 
68 ? Loknath v. Manorath Ram . | [8 613] 219 | Sri Thakurji Maharaj v. Lachmi 
73 | Debi Dayal v. King-Emperor ... | IB 672 Narain > ~ T 
MG | Bhagwati Prasad v. Bhagwati 214 | Anant Das v. Udaibhan Pargas .,. 
Prasad 17 8461 217: Kunwar Sen v. Jwala Prasad... 
83 | Satya Shanker Ghoshal v. Maha- 221 | Behari Lal v. Makhdum Bakhsh... 
raj Narain Sheopuri . | E7 7281| 224| Badri Narayan v. Kunj Behari 
88 | Har Narain v. Sheo Prasad . | I8 95 Lal sia 
89 | Babu Ram v. Jodha Singh a | I8 6901 231| Ram Gobind v. Sri Thakurji 
91 | Muzaffar Husain v. Biban .. | 18 695 Maharaj 
92 | Rama v. King-Emperor . | IB 682] 233 | Bam Chandra v. Ali Muham- 
94 | Baiju v. King-Emperor . | 18 684 mad 
-9 96 | Jadunandan Lal v. Daulat Rai ... | 18 640} 236 | Hadi Hasan Khan v. Pati Ram ... 
e 99 | Atma Ram v. Ugrasain .. | 18 6971 238 | Sheo Bodh v. Surjan 
101 | Narain Dei v. Durga Dei 18 246] 241 | Parsotam Das v. Patesri Partab 
104 | Ralli Brothers v. Amluka Prasad 18 699 Narain Singh au 
106 | Basant Lal v. Chhiddammi Lal , 18 698] 244 Dalip Singh v. Kundan Lal on 
107 | Shami Nath Sahi v. Lalji Chanbe IB 251] 248 | Jai Dei v. "Banwari Lal 
111 | Tulsi Ram v: King-Emperor |. ! I8 679) 249| Ram Chander Naik Kalia e 
113 | Bhagwati Misir v. Ram Dayal ... | 18 687 Abdul Hakim 
115 | Prag Narain v. Kadir Baksh ...| 18 728 | 258 | Gobardhan Sahi v. J anah 
117 | Obhediv. Mohammad Ali | IB 885 Rai sk 
118 » Kalyan Mal v. Samang . | IB 244] 255 | Sri Ram v. Ram Lal me 
120 | Bharatendu v. Yakub Husain ...| 18 701] 260 | Badri Prasad v. Abdul Karim ... 
` 421n| Yaqub Husain v. Bharatendu e ae 372 | 263 | Makbul Husain v. King-Emperor.,, 
125% Radhe Lal v. Munnoo 8 280] 265 | Court of Wards v. Ilahi Bakhsh ,.. j 
. 127 | Jêmil-un-Nissa v. Pitambar Das... | IB 704] 270 | Jodha Singh v. King-Emperor ... 
129 | Rahim “Baksh v. S. M. Ric? > | 18 708) 272 | Kasturi v. “Chiranji Lal 4 
133. Abdul Hamid Khan v. Babu Lal... | [8 282 | 277 | Muhummad Karimulah Khan v. 
2185 | Gulab Chand v. Shankar Lal ... | 48 711 Jhamman Singh 6 ils 
4 








Vol. and page 
of fnd. Oas. 


1918-13. - 


te 


a 


O OANOOHO © CHM == © 0 pane — DON MOMONG — mo 






















































. 0 
ee + 
> $ te f 
cê o z n g ( Ə ) oe 4 
(B).—11 ALLAHABAD LAW JOURNAL, 1918—concld. 
š i 
= * 5 + 
= = ; ° i > g z s ik. ° | = êp a 
a ri g e “ E na z i T na 
n Names of Parties. SREO Pn Names of Parties, 8 as 
© 4 O ra E = aint e i a A 5 
fb] | < e| APE | be ° TET 
gon e a 3 i=) 
Pye Oe fa © 
| e a EEE Seen 
i e * vV P. | |) | y. P, 
280 Ganeshi Lal v. Charan Singh ... | IQ 614 | 295 Sheoram y, Badri Das Behari 
283 | Mohan Lal v. Jagannath | ID 622 Lal I9 782 
286 |.King-Emperor v. Gulabu >... P IQ 307 | 297 | Abdal Ghafor v. Ghulam Hasaiy... | 18°959 
Indarjit v. Gajadhar Sahai 19 238; 301 | Bhagwan Bas v. Muhammad 
291 | Dhan Pal Singh v. Budh Singh ... 19 783 Yahia IB 928 
298 | Jhunka Prasad v. Nathu 18 960! 305 | Sheoraj Singh v. King-Emperor... | 19 
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1 | Lakhichand Ramchand v. G. I. P. 95 | Malhar Bhagvant v. Narasinha | 
Railway Company e| NA 798 Krishna we! EZ 665 
18 | Bai Ramkore vy. Jamnadas Mul- 97 | Manohar Ramchandra v, Collector | 
chand suet" | 95 of Nasik | 17 670 
26 | Velchand v. Bourchier a | 13 | 101 | Dhondu Dagdu v. Secretary of | | 
32 | Bhurchand v. Vira Champa ie E 142 | State | 673 
37 | Maganchand v. Vithalray ..| EZ 148{ 107| Malgauda Paraganda v. Babaji < 
42 | Bando Krishna v. Narasimha ...| 17 210 Dattu | “46 
53 | Kondu v. Vishnu Moreshvar ... | 17 176] 114 | Purshottam Janardan v. Mahadu | 
57 |, Mouna, A. v. Monna, J. B sawa |] Pandu re 676 





116 | Hira Naikin v. Radha Naikin |, 
637 | 122 | Bank of Bombay v. Nandlal Thaker. 
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l Govind 
64 | Babaji Akoba v. Dattu Laxman .. 
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71 | Mahomed Jusab +. Haji Adam- ... 520 | 188 | Jetha Bhima & Co. v. Lady Janbai 625 
76 | Pestonji Jahangir Modi, In the 144 | Emperor v. Abdul Rahiman TE 
matter of TTL $ 146 v. Intya Salabat Khan... ! 714, 
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alkrishna -~ ay 661 | 181 mperor v. Koya Hansji = 796 
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(B).—15 BOMBAY LAW REPORTER, rron January TO Marom, 1913, 
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1 | The Bank of Bombay v. Nandlal ë '205 | Chinapa v. Ladasaheb e.. | IQ 394 
Thakerseydas a | EZ 663] 209 | Balmukund v. Bhagvandas „| IQ 401 
9 | Mulraj Khatau v. Vishvanath 21% | The Advocate-General of Bombay, 
Prabhuram Vaidya we | I7 627 In ve, «| I9 421 
13 | Sevak Kjrpashankar v. Daji Gopal- |. 223 | Atntaram v. Bhila | I9 424 
rao Manohar Tambekar * a | EZ 441 | 227 | Karsan v. Gatlu | I9 442 
19 | Ahmedbhai’ Habibbhai v. The 231 | Government Pleader v. Annaji N. 
Bombay Fire and Marine In- Deshpande .. | IQ 529 
surance Co. Ltd. . | [Z 755 | 244 | Ganesh v. Vitkal 19 475 
«27 | Secretary of State v. J. Moment | IB 22] 249 | Jusab v. Morrison | [9 480 
36 | Madhusudan Shivram Kanvinde v. 252 | Jehangir v. B. B. & C. I. Railway | 19 485 
Bhau Atmaram Lad wa | 18 385 | 266 | Mahamadgaus v. Rajbax . | IO 558 
41 | Premraj v. Javarmal „| IB 881] 278 | Narayan v. Gowbai «| I9 591 
45 | Nanchand Shivchand,Inre, .. | 18 408] 288 | Emperor v. Kuberappa «| I9 321 
49 | Gopala Bhau Changula, Inve, ... | IB 411 | 297 v. Ebrahimji na | I9 328 
53 | Emperor v. Bhavdu Dhondu... | 18 416 | 303 | ————~v.Subbappa . we | [OD 381 
57 | Dnyanoba Pandurang Bamne, 306 v. Rama Sudama ... | 19 512 
In re, | IB 410] 307 v. Vishnu Krishna ... | IQ 504 
61 | Emperor v. Ranchhod Bawla .../ IB 4131 315 v. Shivdas Omkar ... | I9 507 
66 v. Banubhai Hadubhai... | 18 414] 320 v. Umabai . | IQ 736 
68 | Bhikha Fakira v. Raichand Manji | 18 880] 328 v. Dhanji Govindji ...| 20 144 
72 | Tripurari Pal y. Jagat Tarini Dasi | I7 698 1 829 | Shankar Sadashiv Katre, In re ... | 20 224 
76 | Muhammad Ismali Khan v. Lala 331 | Emperor v, Hiralal , | 20 143 
Sheomukh Rai „| 18 671 | 333 | Daulatram v. Nagindas a | I9 789 
79 | Sardar Kirpal Singh v. Sardar 340 | Harakhbai v. Jamnabai . | ID 786 
Balwant Singh «| 17 6661 343 | Gokuldas v. Valibai wi | IO 844 
85 | Bhagvandas v. Burjorji » | ED 29] 848 | Visram v. Tabaji ax. | IO 820 
101 | Emperor v. Chennappa « | E9 167 | 352 | Nowroji v. Putlibai | EOD 832 
103 v. Rama Lala we | EQ 177 | 357 | Madhvacharya v, Shridhar „| £9 876 
104 |“ v. Gulam Ahmed wa | 19 190] 362 | Raghavendra v. Gururao w= | I9 882 
106 vy. Jaffur Mahomed ...| IQ 2041 366 | Ishwar v. Dattu ws | 1O 885 
113 | Sethna, R. D. v. Kallianji «» | 19 57) 878 | Talukdari Settlement Officer v. 
126 | Jayantilal v. Nagnath „| I9 95 Rikhavdas | IQ 891 
130 | Nadirshaw H. Sukhia v, Pirojsha 382 | Sakharam v. Sadashiv „| EQ 894 
R. Ratnagar » | 19 98] 387 | Balchand v. Chunilal wa | IQ 901 
175 | Nilkanth, In re, aa | TD 333] 3889 Ragho v. Hanmati aw. | 19 908 
178 | Rangacharya v. Dasacharya ... | I9 3887] 392 | Aishabai v. Essaji oe | ED 934 
192 | Jamsetji v. Hirjibhai aa | 19 406 | 405 | Burjorji v. Jamshed .. | 20 469 
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e 1 | Secretary of State v? J. Moment... 18 22 13 | Hock Cheng & Co. v. Tha Ka Do.. | I9 145 


10 | W. E. Hardinge v. H. B. Hardingg I9 53 
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21 | Fatima v. Captain McCormick ... | 19 149 68 | ' Nga Po v. King-Emperor „e | 20. 220 
4f | Nga Tun E v. King-Emperor .. » 19 179 72 ' Maung Sein v. Ngwe Nu ' 19° 2 
51 | Nan Saw Shwe v. Maung Hpone... | 18 658} 73. G. W. Henderson v. King-Emperbr I9 171 
53 | Peter Vertannes v. Mutiah Chetty | 19 48] 75, Ma Yiv. Ma Gale we, I9 85 
59 | Vogiazis v. Pappademitriou ! 20 180 77 | Po Lan v. Kife-Emperor w , ID 167 
62 | F. Q. Williams v, T. King 20 189 81 | Ram Bullab Rhirkawala v. Babu | 
65 | Vaduganathan Chetty v. E. G. Poy | 2 20 192 Bickraj .i 19 88 
67 | Nga Pya v. King-Emperor | 20 212 | 
l 





(B).—7 LOWER BURMA CHIEF COURT RULINGS, reom January To Marca, 19 13. 





acien 





- 





| 
| 
{ 
| 
; 

















z = = === a 
“3 [yee [58 | pod 
ce jae, |e a. 
Fl Names of Parties. ee OR: | Names of Parties. ewe 
© al | 8308 | oa Bares 
D | ESA | Bs ES 
Pa Lo a cd 
re ie (3 i 
i VY, P. | l Y. P 
| 
1 | To Gale v. King-Emperor wy | 20 225 i Hardinge, W. A. v, Hardinge, H.B. 19° 53 
5 | Mrs. Rose D’Castro v. Edmund 4 Secretary of State v. Moment ... IB 22 
D’Castro w | 20 399 Maung Gyi v. Kiug-Emperor .. 20 411 
6 | Thomas Game v. U Kye a | I9 209 16 | | Hock Ohong & Co. v. Tha Ko Do ! IQ 145 
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152 | Ngo Po Shein v. K.-E. „| I9 719| 162 ' K.-E. Nga v. Po Kan . 20, 404 
155 | Nga Po Thaw v. B.-E. «| [9 716 | 164 | Nga Tok v. Nga E Gyan „© 20 360, 
158,| Nga Po Tok v. K.-E. + | 20 136 | 166: Nga Tha Win v. Nga San = 20 406 
159° K.-E. v. Ignatio Reis » | 20O 414 ! . ° 
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CALCUTTA HIGH COURT. F 
4 s 
(A).—40 I. L. R., CALCUTTA Series, vor Janvary*Peprvary, 1918. 
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1 | Moosa Goolam Ariff v. Ebrahim |’ 78 | Jewandas Jhawar, In re, „| IB 908 
Goolam Ariff IG 70 82 | Shashi Bhushan Lahiri v. Rajendra 
21 | Rangoon Botatoung Oo., Ld. v. Nath Joardar we | I5 225 
Collector, Rangoon IG 188 89 | Bhawani Kuwar v. Mathura 
29 | Parbati Debi v. Mathura Nath Prasad Singh IG 210 
Banerjee I5 4531 105 | Sheobalak Rai v. Bhagwat Pandey I5 486 
37 | Hari Mandal v. Keshab Chandra... | [4 760 | 108 | Chandra Madhab Barua v. Nobin 
41 | Manirnddin Sircar v. Abdul Rauf | 15 482 Chandra Barua 18 7385 
45 | Kumed Bewa v. Prasanna Kumar 4 118 | Majibar Rahman v. Muktashed 
Roy I5 506 Hossein 15 259 
50 | Gour Chandra Das v. Sarat Sundari 119 | Kesri Chand v, National Jute Mills 
Dassi w | I5 44 Co. 17 87 
56 | Panchuram Tekadar v. Kinoo | °*- 123 | Secretary of State v. Purnendu 
Haldar | I5 262 Narayan Roy IB 939 
64 | Manmohan Dutt v. Collector of 140 | Jogmaya Dasee v. Akhoy Coomar 
Chittagong . | 18 551 Das I8 954 
71 | Emperor v. Sheikh Idoo .. | 15 488 | 150] Naba Kishore Mandal v, Atul 
74 William Rennie, In the goods of ... | 18 907 Ohandra Chatterji ws | [G 193 
ek A oe nN aa aaa aaa aan 
(B).—17 CALCUTTA LAW JOURNAL, rrom Jaxvary ro Maros, 1913. 
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a , BSS g es aU 59 
ar Names of Parties, Sadat > Names of Parties, 24 S 
5 east | Si Bang 
go BESS | ko Be Sa 
a Oo A © 
. Vv. OP ev. P. 
1 | Lala Fateh Chand y. Rani Kishen 53 | Durga Prasad v. Gosta Behari ... | 18 545 
Kunwar „| IG 67] 61 | Jagat Chandra v. The Collector of 
9 | Shankar Din v. Gokul Prasad ...| IG 78 Chittagong a | 18 551 
14 | Champat Singh v. Jangu Singh ° | AG 880] 65 | Parsania v. Hari Charan Das... 416 588 
17% Raghojirao v. Lakshmanrao ws | IG 289 66 | Prosonno- Kumari v. Ram 
80 | Aisa Siddika v. Bidhu Sekpar ... | 18 633 Chandra cg L7 @55 
34 | Kailas Chandra v. Secretary of | ’ Y1 | Mane Mahammed v. Dhafli 
e| Statefor India in Council .,./ IB 638 Mahammed . | IG 22 
e 38 | Hazarimal Babu v.eAbani Nath ... |°18 625 75 | Ramdas Hajra v. Secretary of 
50 | Ashutosh Dhar v Joy Lal” State for India we | 16. 922 
Sardar = 6.118 621] 85 | Danoo Darjeev. Momatajoddi ...| 2 846 
o * Ô » ‘ i UN 
a a tr ne 
2 ® o 






































"e 
+ IN # 
ee í . ® 4 Ag 
: aC of) 
s 
-(B).—17 CALCUTTA LAW JOURNAL, 19138—coneld. 
. _ * y . ` 
a re creat 
Se . (peg [58 TE 
a8 i BBS ae BAS 
= i BU. |S aS os 
ae Names of Parties. Qo 8 Ë robe? | Names of Parties. g. a E ri 
wo : APSA | Yo Be SA 
Oo S 6 
Š ; S A l S 
E | a pana Kaka as LO Se rr in 
* + 
Y. P. f t Yy. P, 
. è. 
8T | Mathura Prosad v. Rukmini 183 | Bhima Rout v. Durga Prosad, ... | 1G 908 
Koer «| [3 148 | 189 | Raj Krishna y, Bepin Behary + ... | 18 961 
98 | Kali Oharan Singh v. Sheobux 194 | Secretary of State v. J. Moment... | I8 22 
Singh ”’ | I5 657| 201 | Bhagirath w Prem Chand .. | IG 852 
96 | Kamalanand v. Jarao Kumri... | 17 2881 208 | Jadu Nath v, Hari Kar „j| IB 263 
103 | Chandra Madhab Barua v. Nabin! ~ 209 | Radha Madhab v. Kalpatara .. | IG 8]1 
Chandra Barua . | IB 785} 216 | Kailash Chandra v. Secretary of 
105 | 0. H. Crowdy v. L. O'Reilly IB 7387 State sor | 18 112 
118 | Nasir Mea v. Arman Ali 18 745} 221 | Kali Prosonno v, Protap a | 18 965 
120 | Tara Chand v. Rrojo Gopal 18 747 | 227 | Shambhu Nath v. Sheo Prosad ... | IB 689 
125 | Rameshwar Singh v. Rateshwar 230 | Lakhi Narain v. Multan Chand ... | 15 686 
Singh ma | [8 841] 233 | Sidhu Sahu v. Gopi Charan . | 18 969 
131 | Hamid Hossein, v. Patna Munici- 239 | Ram Narain v. Lachmi Narain ... | 14 490 
pality a e | I5 _ 548 | 245 | Har Prasad v. King-Emperor ... | 19 197 
137 | Kirpal Singh v. Balwant Singh ... | I7 666 | 267 | Baij Nath v. Sia Ram .» | IS %0 
143 | Mubammad Ismail Khan v. 277 | Dharani Kanta v. Gabar Ali ». | I8 17 
Sheomukh Rai «| IS 571 | 284 | Lallu Sahi v. Rajbans Bharthi ... | IZ 842 
146 | Bank of Bombay v. Nandlal 17 663 | 288 | Suraj Narain v. Ikbal Narain .. | 18 30 
154 | Abmedbhoy v. Bombay Fire 295 | Govinda Charyulu v. Rangayya 
& Marine Insurance Co. Ltd. ... | IZ 755 Appa Rao . | E8 18 
169 | Tripurari Pal v. Jagat Tarini 299 | Indar Sahai v. Shiam Bahadur .., | 14 760 
Dasi .. | 17 6961 303 | Azima Bibi v. Shamalanand ...| IEZ 758 
f 162 | Mulraj v. Vishwanath wo | L7 627 | 306 | Raghubir Singh v. Moti Kunwar... į 17 766 
167 | Mati Lal v. Darjeeling Munici- 312 | Abdullah Khan v. Basharat 
pality | 18 844 Husain we | LZ 737 
173 | Rahim Jan Bibi v. Iman Jan ` ... | 15 698} 316 | Munjhoori Bibi v, Akel Mahmud.. | FO 793 
179 | Batuk Nath v. Bipin Bihari | LZ 90 | 
(0).—17 CALCUTTA WEEKLY NOTES, rrom January To 3RD Marca, 1913. 
aS aa aa aa a a aan aaa aaa nana anana anana anana a A GAGANG SANGGAN. TANANAN 
03 a c 
ats pes pE HES 
ar co" aS 
>p i Sag [Pg ti EE 
an Names of Parties. TEELEN Names of Parties, BS A of 
Og è 2 a D3 ae z > ko = 
Q Orm [a] 
A 5 = ENE (cere 
Vv. P v P 
6 ° 
145 | Tripurari Pal v. Jagat Tarini Dasi | 17 696 | 160 | Port Canning and Land Improve- 
149 | Purna Chandra Sarma v, Peary ment Co., Ltd. v. Roson Ali Mollah 15 46 
Mohan Pal | 15 287] 163 | Tarak Das Pål Choudhury v. 
161 | Fazlur Rahim v. Nabendra Krishna arish Chandra Banerjee «.. | IG 977 
oy we | I5 3411 166 | Mohipal Sing v. Lalji Sing we | LG 705 
158 | PHsanno Kumar Adhikari v. 169 | Secretary of State v. J, Moment IS 22 
‘ achimuddin Howladar .. | 15 8871] 204, MandhyaneSheikiya v. Badsam 
155 | Gajr®j Das v. Kripasindhu Das ... | [4 160 Dalni a | IB 441 
166 | Digbijoy Roy v. Shaikh Ata 205 | Manik Chandra Chakravarti v. 
Rahman ” 1 I5 156 Preo Nath Kuar® ow. | E7 538 
i . 
& » 


























Page of Vol. 17 
C. W. N. 1918. 





207 
209 


215 
219 
$24, 
227 


230 
233 


(C).—17 OALCUTTA WEEKLY NOTES, 
e 


an eee a aana 


Names of Parties. 


+ 


| 
i 
| 
| 


Ganpat Rai v. King-Emperor 
Mulraj Khatau v. Vishwanath 
Prabbjfram Vaidya as 
Noel Charles Minchin Home v. 
John Uharles Edward Domglas... 
Balkesen Lai v. Choudhuri. Topegur 
Singh 
Srimatty Akhoy Kumari Debi ` v. 
Kanai Lal Kundu eos 
Anath Nath Dey v. The Hmperor 
Ibrahim v. The King-Emperor ... 
Saiyid Abdullah Khan v. Saiyid 
Basharat Husain aii 
Rajendra 
Emperor 
Ahmedbhoy Habibbhoy v. The 
Bombay Fire and Marine Insur- 
ance Company, Limited bs 


eae 


Narain Singh v. 


Shambhu Nath Singh v. Sheo 
Proshad Singh se 
Moheshpore Ooal Co, Ltd, v. 


Jotindra Nath Gupta 
Hazari Mall Babu v. Abaninath 
Adhurjya 
Bhim Lal Shah v. Bisu Singh ... 
e Birjraj Marwari v. King-Emperor 
Kori Singh v. King-Emperor ... 
Sardar Kirpal Singh v. Sardar 
Balwant Singh 
Munshi Misser v. Bhimrajmam ... 
Jadu Nath Dandupat v. Hari 
Kar see 
Bhukhi Koer v. Ram Khelwan 
Pershad 
Ramdhone Dhur v. Sarup Chandra 
Sen s 
Kailash Chandra Nag v. Seoretary 
of State gi 
Sito Mahton v. F. F. Christian ... 
Sarada Prosad Palv. Rama Pati 
Pal 


see 


orresponding 


“IN 


19 


Vol and page 


of Ind. Cas. 
1919-13. 


( 8 





A 


‘ 
+ 


"C. W. N. 1913. 


iee 


Pago of Vol, 17 





` 3240 


326 
328 
33] 


332 
3923 


337 
340 
341 
348 
351 


354, 
358 


369 
374 


379 
389 


395 
403 
406 


408 
413 
419 ) 


1913—coneld . 







Names of Parties. 


Giri Narain Chatterji v. Modhu 
Sudan Mukerji 

Puran Chand Boid v. Purendra 
Narain Singh 

Purna Chandra Chatterji, In the 
matier oy 

The Deputy Legal Remembrancer 
v, Kadir Mirza idà 

Misri Gope v. Abdul Latif sae 

Pundit Suraj Narain v. Pandit 
Ikbal Narain 

Bireshur Das Dey v. Kamal Kumar 
Dutt 

Satish Chandra Sinha v. Munja- 
mati Debi 

Nilmadhab Mitter v. * Jotindra 
Nath Mitter 

Kali Prasunno Das v. Bhagwan 


Mali 

Ram Chandra Pal v. Krishna Lal 
Pal 

Haidar Ali Pradhania v. Emperor 

Bank of Bombay v. Nandlal 
Thackersey das 

Raja Ram Narain Singh v. Odin. 
dra Nath Mukerjee 

Nagendra Lal Choudry v. Srimati 
Raju Bibee 

Ram Prosad v. King-Himperor ..,, 

Dharani Kanta Lahiri Chowdhuri 
v. Gabar Ali Khan 

Baijnath v. Ahmed Musaji Saleji... ANG 

Shamser Ali v. Jagannath “i 

Sheikh Abdul Rezak v. Basiruddin 
Akmed 

Ram Narain Singh v. Lachmi 
Narain Deo 

' Tinoodhan Chatterjee v. Trailokhya 
Charan Sanyal bias 

Sital Chandra Moitra v. Emperor 


6 


Vol. and pag 
of “nd. Cas. 


Corresponding 
19 12.1 3 * 


a 


18 


pana Mami pp dami jama pamawa e 
bP OOO NN W N ON N 


mama t 
on wN 





rd 


2 
| 
| 
| 
| 























“>. 
. . 
+ a # 
z e ° r < 
: + $ 9 é 
* > f 4 
- - Table. 6 
+ ` s + PN 
4 e : E 
(A).—36 I. L, R, MADRAS SERIES, FROM JANUARY TO Marcu, 1913. 
B 
O rg ap 80 a Cig bo Bp of 
5 . 19 as 
ci si e e 5 BS ri S . e E hs h 
pa qd 2 a 5 7 N 
a a os | Names of Parties. 285 6 of 5 Names of Parties. 2. 8 E D 
O s Qs : rot 
PS . | Ream Jos wO e D 
RO mt 8 > or DO r4 + 5 p onm 
è 
Pa © A . ee 
Si I a Rh SS | NT, ns x. TH 
| vV. P. Vv P, 
d 
1 | D’Coutha v. Assan Kunhu „|1 IO 665 65 | Seshachellam Chetty v. Trafic 
4 | Srimata Rajah Mallikarajuna Pra- Manager, His Highness The 
` sada Naidu Bahadur v. Subbayya | IQ 68 Nizam’s Guaranteed State . 
7 | Sri Raja V. N. Appa Rao Bahadur | - Railway Company, Limited. ...| IZ 76 
y. Naganna „| I9 8 66 | Karunakaran Nair v. Krishna 
8 | Subbayyar v. Moniem Subramania Menon „I I2 87 
Ayyar ° . | IO 546 68 | Andiappa Chetty v. Devarajulu 
11 | Muthu Krishna Ayyar v. Soma- Naidu we | E2 378 
linga Muninagandrien | HI 642 479 | Nataraja Iyer, In re aw | 1G 755 
16 | Damodara Menon v. Kittapp 96 | Rangan, In re we | [7 418 
| Menon na | IO 879 97 | Ramasami Chetti v. Ponna Pada- 
18 | Sri Maharajah of Vizianagram v. yachi a {| 9 28 
Veeranna | TT 7601 104 | Vydianatha Aiyar v. Subramania 
19 | Danakoti Ammal v. Balasundara Patter | YO 552 
Mudaliar wa | 18 989] 108 | Sree Krishna Doss v. Alumbi 
29 | China Pitchiah v. Pedakotiah ... | If 868 . Ammal we | AKE 635 
32 | Govinda Taragan v. Veeran «| 12 482! 118 | Municipal Council, Kumbako. 
39 | Sommakka v. Ramiah ° we | I3 25i nam y. Abbahs Sahib ie { i 669 
46 | Chelamanna v. Rama Rao .. | 12 317] 116 | Nanja Pillai v. Sivabagyathachi | 12 128 
53 | Devalraju v. Mahamed Jaffer 120 | Nataraja Modaliar v. Municipal |° 
Saheb « | I9 555 Council of Mayavaram wo | I2 311 
57 | Surya Row Bahadur v. Secretary 126 | Perraju Gara v. Subbarayuda .., | 12 171 
of State _«. | IZ 398] 128 | Sri SriSri Vikrama Deo v. Raghu- 
62 | Malaiyya Pillai v. Perumal Pillai; IZ 170 natha Patrao wi | I2 78 
131 | Mira Mohidin Rowther v. Nalla- 
perumal Pillai wf IZ 58 


To aL eT a a aS RR SR OE SS COI Gagat OU TI SS hs at 








(B).—24 MADRAS LAW JOURNAL, ror January-Fesevary (No. 1), 1913. 





Page of Vol. 24 
M. L. J. 1913. 


























wi [AS wo tog 
SES = aes 
x OQ ra = ro RO 
l TETE En B Eg 
Names of Parties, Cat bean Names of Parties. Sag., 
Beeaj ga E> SS 
Q u D 
TS 7 I, amangeran | ata Ht smana.” imines ka pa a mêtêk) 
Y. P, tt a y, P. 
1 | Ramasami Aiyar v, Venkateswara 26 | Vyapuri Koundan v. Chidambara |* 
e „Aivar . | 18 171 Mudaliar = | 18 607 
8 | Vaidianatha Sastriar v. Soma- 28 | Sundara? Reddiar v. Shbbiah 
sundara Thambiran | IG 786 Koundan . a | 18 610 
15 | Jaitum Bi v. Nabi Saheb . | PZ 389 30°; Sankara Rayamma v. Venkat. 
17 | Adinarayana v. Ramudu wv. | 17 648 ° ratnam . | 18 615 
+ $ 
ape ee z 6 A 5 a ka a aa 











( 10 ) 
(B).—24 MADRAS LAW JOURNAU, 1913—coricld.  - 





e- 
e ~ 





A ao bp py ° ap bp uf 
2 SRS | 35 oad 
b r Na "à g T | an} b> iS ; =| ct 2D 
ge mes of Parties, eae Poe Names of Parties. 2,8 Ee 
JE paid jS 4 | Baits 
Ss | Bese] gsl, °°. Eee 

a - S Å ` 5 
a ; slag í 
Vas P, : vV. P; 

81 | Secretary of State v. ERREN . 112° Vuppuluri Atchayya v. Seeta- 

* Thathachariar I8 41 ramachandra Rao 18 585 

36 | Papala Narayanasawmy Naidu ` v. i 135 | Muthukrishnier v. Sankaralingam 

Secretary of State 14 261 Pillai I8 417 
41 | Srinivasa Aiyanger v. Seerétary 176 | Bank of Bombay v. Nandlal Tha- 
-of State w | IB 617 ckerseydas 17 663 
48 | Cunniah Chetty v. Thiruvengada 180 | Venkatarama Aiyar v. Narasinga 
Ramannjachariar . | IB 622 Rao =.. | TS 185 
49 | Subramaniam Ohetti v. Doraising 183 | Ramanna v. Annama « | 18 710 
Tevar IG 9431 184 Narayanasamy Thevar v. Aiya: - 
54 | Ramakrishna Chetty v. Subbaraya samy Iyengar I8 921 
Aiyar ` . | IB 64] 186 | Ponga Maistry v. ‘King-Emperor I8 415 

60 | Mulraj - Khataw v. Viswanath 188 | Sriramulu v. Jogiraju | IB 243 
d Prabhuram «| EZ 627 | 190 | Kuppusamy Aiyar y.° Regmah 

62 | Paparayudu v. Rattamma «| IZ 508 Boi ° .. | 18 730 

66 | Velayndam Pillai v. Vaithialingam 192 | Krishnamachariar v, Chinnamal | 18 369 

Pillai wa | EZ 619 | 198 | Angappa Chettiar v. Meenakshi 
70,| Velayntha Muppan v. Subra- Ammal . 18 7383 - 
; maniam Chetti wa | 18 498] 199 | Kirpashankar v. Manohar Tambe- 
78 | Ohidambaram Chetty v. Nagappa l kar I7 441 
Ohetty „| IG 520| 205 Anantha Lakshmi v. Sankaran 

75 | Raja Ram v. Ram Boy wo | IB 77 Nair I8 579 

. 19 | Narayanaswami Naidu Garu v i 211 | Public Prosecutor v. Kannammal 18 267 

Tirnmala Sett Subbayya wai IG 698] 223 | Narumayya Chettiv. Tirnvanga- i 

84 | Kolathn Aiyar v. Ranga dathan Chetti I8 601 
” Vadhyar „| I8 2031 228 | Kesavasami Aiyar v. Narayana 

88 | Iedd Govindoss v. Ramdoss . Chetty I8 6382 
Vishnu Doss $ «| [7 752] 231 | Ramasami Chetty v. Lakshmi 

91 | Narasimma v. Ramasami „| IB 696 Achi . | I8 922 

93 | Tholan v. Kunhikutty » | IB 849 | 233 | Ramiah v. Ramasami I8 363 

96 | Ramana v. Babu. „| I8 586] 235 | Venkatarama Aiyar v, Nataraja 
106 | Meenakshi . Ammal v. Rama ` Aiyar .. | 18 860 

Aiyar "| IB 34 
(C).—13 MADRAS LAW TIMES, rrom January TO Marca, 1913. 
GENG ; bo £0 2 en os "op p of 
=a E BO an a BS 
O . E * 
P E Names of Parties. 8 a5 [PE Names of Parties, 3 ao 
oH Baca’ | oA eng a 
gil. GEE. ISE 
Ry D Py Q 
a e T LS NE E, aa AE SN | a ee wi A uwan 
eV. P, AA P. 
' | $ ) 
1 | Tripurari Pal v. Jagat Tarini Dassi | 17 696 19 | Rajagopala Pandarither v. Muthu- Ti 

5 | Kirpal Singh v. Balwant Singh ... | 17 666 kumara Chettiar "7 76% 

11 Abmedbhog Habibbhoy v. Bombay 20 | Avathani Muthukrishnier v. San- 

° Fire and Marine Insurance Co., karalingam Pillai 18 417 

e | La - a | 47 755 | 63 | Seotetary of State v. J. Moment... | 18 22 

















. 24 
° 
e 
° 





ee tye (ul) 
(G).—13 MADRAS LAW. TIMES, 1913—conid. 


























a aaa re ee ee es ee 
on 08 ‘ ab 80 $i 60 03 ° s l ep Epu 
nod rt 
za . |86 |33 ELE 
as si a * a ere 
> = + Names of Parties. 9 53 rt > z Names of Parties. | 2, 5 E ra 
Si. TEGE Gn 4 i i Sams 
Ou; e © P © 
goal . H > SH ; tot H PBA 
Fa © [adi D 
Wa ‘ [A] 
= + Yy, P. | V. P 6 
60 | Vuppuluri Atohayya v. Kanchu- 
marti Venkata Seetaramachandro 198 | Govinda Charyulu v. Rangayya | É 
® Rao » | I8 555 Appa Row we 18 13 
77 | Konjeti Veerasawmy v. Varada 201 | Alagappa Chetty œ. Dasappa Chet-” 
Veerasawmy I6 708 tiar . | 18 332 
79 | Rebala Ramana Reddi v. Rebala | 
Babu Reddi » | IR 586 Garu v. Ramachandra Marda- | 


88 | Mandaram Nammaiya Ohetty v. 
Mandaram Thiravengadathan 
91 | Marangami Rowthen v. Karupati 
Nagur Meera Labbai Rowthen...; 18 495 


j raja Deo Garu I8 308 
906 | Sama Row v. Doraswami Chettiar : 18 768 
207 Velayutha Muppari v. Subramanian, 

Chettiar | 18 498 


| 204, | Peri Lakshminarhsimham Pantulu | 
| 209 | Kuppuswami Iyer v. Raguma Bai 


102 | Dla Somanna v. Maddala Settamma I8 636 


919 | Joshyam Narayanayya v. Uppu 
104 | Narasimhamurthi Sastry v. Rama- | y ppu 


' Madhava Row | 18 362 
213 | Subramania Mudaliar v., Rumga- ! 
natham Chettiar 
218 | Veerasawmi v. Ramachandra Raju | 
220 | Venkatesaperumal Chetty v. 


swamy Chetty cad 
106 | Raja Ram v. Ram Bhoy 
110 | Garikipati Paparayudu v, Gariki- 
pati Rattamma 17 508 
118 | Vachooru Balarami Reddy v. Va- 


Parthasarathy Iyengar ia 
chooru Ramamma 


224, 3 Kotiah v. Peddanna oe 


i 
114 | Venkataramma Iyer v. Narasinga 994, | Peddanna v. Kotiah e 781 
Row IS 135 | 225 . Muthusawmy Pillai v. Shunmuga- 
116 | Sessions Judge of Coimbatore y. ' gundaram Pillai | 914, 
Immudi Kumara Kangaya «| 1'7 aig} 996 , Nathuram Sivaji Setlur v. Kristna p 
- 118 | Chappan v. Raru we | 15 587 | Kommoty l 108 
120 | Mathuamma v. Gopalan IG 395 | 227 j Arummuga Mudaliar v. Yogamba ` 
128 Anantha Lakshmi Ammal v. San. ' Boyi Ammani 17 323 
karan Nair 18 5791 235 | Secretary of State v. Kannepalli 
128 | Chelasami Ramiah v. Chelasami !  Janakirama 18 770 
Ramasami 18 363| 257. Ramioh Chettiar v. Rukmani Am- | 
130 | Adivi Srirramulu v. Pattabala J agi- 


razu 
181 | Public Prosecutor v. KANAAN 
140 | Venkatarama Aiyar v. Nataraja 
Aiyar a 
144 Seshachalam Chetty, In re a 
145 | Kurucha Gangu Naidu y. Kovvuri 
Basava Reddy wae 
151 | Kristnamachariar v. Chinnammal 
156 | Munshi Indar Sahai- y. Kunwar 
Shiam Bahadur 
@59 | Azima Mbi v. Munshi Shamala- 
nand 
e 162 | Kunwar Raghubir Singh v. Musam- 
: mat Moti Kunwar 
166 | Krishnan Nair v, Damodaran Nai dir 
179 | Kolathu Iyer v. Ranga Vadhyar... 
482 | Saiyid Abdullah Khan v. Saiyid 
+ Basharat Husain 
185 | Dharani Konta Lahiri Chowdhuri 
y. Gabar Ali Khan NA 
191 | Lallu Sahi v. Rajban?’Bharthi ,.. 
194 | Suraj Narain v. Ikbal Narain... 


961 | Sanyasi Baritya v. Artaswaro .. 
266 | Sundara Reddiar v. Subbiah 

Koundan 
ogg | Mannaya Annapurnamma v. 


257 


360 
663 


691 
869 


| 
mal P | 18 158 
Uppala Akkayya el 
975 | Mahomed Ayyab Sahib v, | 
Messrs. G. P. Gunnis & Co., n., 
2893 | Messrs. Lovelock and Lewes v. | 
Malabar Timber and Saw me 
Ltd. il 
291 | Sri Rajagopala Swami Temple ` v. 


760 
758 
766 


769 
203 


8 
Jaganadha Pandappar 118 
293 . Muthammal v. Secretary of | 
303 ; Ramalinga Chetty v. Anantachari | I8 722 
304 | Ram@nadham Sinnayya v. Udatha 
Atchayya od | 8g 
8 


Dhanapala Chatty v. Anantha e 
Chett 





737 


17 
842 
30 


306 


Muniya Konan v. Perumal Konan | 18 968 
Penukopda Venkiah "yv. Sanka 
Krishngmoorthy e..' I9 80 
o * 


311 
313 





oam I OWN l l om OM OM 


95 | Kesavasami Iyer v. Narayanan | Ammani 18 730 
Chetty 18 632} 211 | Ramaswami Chetty -v. Lakshmi 
97 Meenakshi Ammai v. Rama Aiyar IR 34 i Achi I8 922 

















s yi è | e 
a a aa a a 
ri < gee |23 : FE 
or E ot SA gO 
ei Namog of Partie. * | SÊ | Oe Names of Partios EEPE 
Oo Bans Sail f = E a 
D if 5 o r 
Te EP Sat | be Be Be 
kh O pe 3 

Se ee ee re age ee eee, eee ara TE i nC Nea, | Nee ag 
V aR Vv aP 
* 318 | Court of Wards v. Ilahi Bakhsh... | 17 744 f 345 Veeraraghava Aiyar v, Lakshmana | ® 
325 | Rakmazi Rau ,v. Maddura Aiyar . | IB 247 
Basappa 18 668] 347 | Samalapalli Mangayya v. Samala- 
326 | Dorasingam v. Yyravfn Chettiar... | 19 219 Sriramula na | ID 448 
327 | Kamayya v. Yerakola I9 221 3 349 | Hyder Sahib v. Giriya Chettiar ... | 19 496 
829 | Chaganti Atchaparazu v. Kristna 350 | Kummatta Vittil Kunhi Kuthali 
Yachandrulavara „| I9 225 Haji v. Reverend Antoni Goveas | I9 563 
830 | Rangayya Appa Rao v. Secretary 351 | Devanai v. Raghunatha Rao . IS 298 
of State 19 227] 3860 | Kaniyar Ganapathy Bhatta y. 
840 | Sadagopa Chariar v. Srinivasa Emperor 19 310 
Chariar „~. | [9 257] 364 | Lakshmana Iyer v. Sankaramoorthi 
344 | Yerrakantla Subbiah v. Delavar Pillayan a | 18 199 
Khan Doulat Jai .» | IQ 241 | 367 | Nataraja Iyer v, Emperer . | 16 755 
ae aa S 
(1913) MADRAS WEEKLY NOTES, rrom January TO Maron. 
Leni Hi o w bo A SAS fb Ñ 
5 m m 
oF ERTI | OF Bag 
= b Names of Parties. B 3 Ë k < = Names of Parties. p 4 A k 
bs BESS | fool BESS 
Ou O ar S] ; 
v. P. V. P. 
72) Venkataramana Iyer Ve cea 
1} Bommidi Bayyan Naidu v, Row I8 185 
Bommidi Suryanarayana 17 445 T4 | Seshachalam Chetty v. Emperor.. „| 18 663 
27 | Mohammad Ismail Khan v. Lala | ` 75 | Ravala Nagamma v. Secretary of 
Sheomukh Rai 18 571 State I8 699 
29 | Bank of Bombay v. Nandlal 75 | Polireddi Chinnamma v. Maganti 
Thackersey Das we | EZ 683 Venkataramayya IG 60 
34 | Tripurari Pal v. Jagat Tarini 77 | Vijayaraghavolu Naidu v. Em. 
Dasi | [7 696 peror | FG 332 
37 | Muthu Pillay v. Chakrapani 79 | Govindan Nair v. Narayanan Nair | I7 473 
Chettiar wv. | [6 205 86 | Varagima Ramasomasundara 
38 | Mangalasheri Illath Krishnan Arulappa Naiker v. Murugappa | 1& 49 
Nambudri v. Kesavan Nambudri | IG 612 93 | Kesavasami Iyer v. Narayana 
40 | Meenakshi Ammal v. sens Chetty I8 682 
è Aiyar IS 34] 95 Kandhanath v. Chamboli Valia e 
45 | Secretary of State v. J. Moment... | 18 22 Veetil Karnavan IG 375 
252 | Oravukundiyil Parkum Blavana 96 | Narayanasami Naidu Garu v. s 
Tholan v. Kunhikutty . | IB 549 Tirumalasetti Subbaya .. | IG 698 
54 | Thyagaraya Mudeliar v. Sabapathy 101 | Anantha Lakshmi Ammall v. 
° Mudeliar +. | IG 529 Kunnanchankarath mankapa 
55 | Rayila Patter os Shurappa Nair I8 9 
Mannadiar | IG 27 | 105 | Chelasavi Ramiah v. nglagani ° 
58 | Sargar Kirpal Singh v. Sardar Ramasami IB 363 
° Balwant Singh 17 666 | 106| Gnana Sammandha Pandara 
64 | Ahmedbhoy Hal bibbhoy v. Bombay Sannadhi v. S&bapathi Pillai ... | [8 221 
Fire end Marine nan a Co. i 114 | Rebala Ramana Reddiv. Rebala 
Ltd œ we | I% 756 Babu Reddi . | 18 586 
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(D).— (1913) MADRAS WEEKLY NOTES—concld, 
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pa e |O Ih ext 
Vv, OP, | | V. P. 
122 | Munshi Indar Sahai Vv. Kunwar 216 ; Rama Iyengar v. Jagannatha 
Shiam Bahadur a | UT 760 Pandiajiar “18 719 
125 | Azina Bibi v. Munshi Shama- 218 Thangaswamli Thevan v. Rajaram | 
e lanand 17 758 Naidu 19 3 
127 Kunwar Raghbir Singh y. Moti . 220 Sanyasi Baritya v, Artaswaro 18 838 
Kunwar 17 766| 225 . Secretary of State v. Kannepalli 
131 | Saiyid Abdullah Khan v. Saiyid Janakiramayya | 18 770 
Basharat Husain 17 737 | 247 , Mariappa Nadał v. Vaithilinga | 
134 | Thekkian Rangacharilu Chettiar v. Mudaliar , | I8 979 
Muthukarnapam Kothan .. | 16 420} 255| H. H. Mathu Sri Jiejamba Bai j 
136 | Velayutha Mooppan v. Subra- Sahib v. Secretary of State | I5 871 
maniam Chettiar IB 498] 261 | Secretary of State v. Raghunatha i 
137 | Mara Kasim Rowther v. Foul Kes | 16 220 Thathachariar 18 41 
139 | Komandur Kamalamma v. 264 | Mohamad Ayyab Sahib v, Gunnis | 
Komandur Narasimhacharlu ... | 17 244 and Co, a TQ 19 
140 | Subramania Chettiar vy. Palacha- 270 | Court of Wards v. Ilahi Baksh ... | EZ 744 
rapani Chettiar ° hats 16 880 275 Pee J aggayya v, Goli Appala 
141 | Alagappa Chetty” v. Dasappa t Raj we! IS 953 
Chettiar „| 18 382] 280 | Peri Palin AN E Pantulu | 
145 | Moyila Kurmiah v. Emperor .., | IB 337 | v Sree Sree Ramachandra | 
155 | Lallu Sahi v. Mahant Rajbans , |  Mardaraja Deo ' 18 308 
Bharthi : 17 842] 282 | Yeddamapndi Lakshminarasimha | 
157 | Dharani Kanta Lahiri Ohowdhuri Row v. Repalli Sitaramaswami , 19 440 
v. Gabar Ali Khan . | 18 17 | 284 | Adivi Sriramulu Pantulu Garu v. 
163 | Kotathn Iyer v. Ranga Vadhyar, . | IB 208 Pattabala Jagirazu 118 243 
165 | Venkatarama Aiyar €y. Nataraja 285 | Pusuluri Varahaswami v. Mantena | 
Aiyar IB 360 Ramachandra Razu 18 520 
172 Masia ait Chetty v. Lakshmi 287 | Rama linga Chetty v. Anantha | . 
Achi I8 922 Chariar .| 18 722 
173 | Kuppusawmi Aiyar v. Raguma Bai | 18 730] 288 | Ramandham Sivayya v. Udatha i : 
175 | Johyam Narayaniah v. Uppu Atchayya I8 723 
Madhava Rao .. | IB 362 | 289 | Athan Sadagopa Chariar Swamigal | 
175 | Angappa Chettiar v, Meenakshi v. Elayavalli Srinivasa Chariar : IQ 257 
Ammal „| 18 733 | 308 | Ramakrishna Chetty v. Suvbaraya | 
176 | Raja Ram v. Ram Boy 18 77 Iyer I8 64 
179 | Muthusami Gownden v. Bthirajulu 807 | Muthammal v. Secretary of State | 19 68 
Naidu 16 482] 317 | Penukonda Venkiah v. Sanka 
179 | Kanda Kamarla Venkata Reddi = Krishnamoorthy | 19 80 
Kumari Rae 19 305 | 322 | Dhanapalu Chetty v. Anantha 
181 | Kasi Chetty v. Srimathu Deva- Chetty a | 18 978 
sikomony Nataraja Dikshitar ...| {G 622] 328 | Mannaya Annapurnamma v, | 
182 | Nathuram Sivagi v. Krishna Uppala Akkayya I9 12 
Kammolthy I8 1008 | 834 | Vadlamaunati Bala Tripura | 
183 | Pandit Suraj Narain v. Pandit Sundaramma v. Dada Sahib ...' L9 474 
Ikbal Narain 16 30] 335 | Kemayya v, Gerakola 119 221 
088 Tumulag Peddaya v. Koppula 336 | Narasimhamurthy Sastri v. Rama- 
Chinna Appauna „| IG 412 swamy Pillai | IS 626 
189 | Narayana Iyer v. Anai Iyer ...| 17 754] 337 | Sivannav. Venkatakrishnamurthi | 19 478 
#191 | Govinda Charyuluv. Sri Rajah 338 | Hyder Sahib v. Giria Chettiar .., | 19 496 
Rangayya Appa Rao Bahadar... | 18 18 | 339 | Kummatha Vittil Kunhi Kuthalai | 
194 | Krishnamachariar v. Chinnammal | IB 3869 Haji ev. Reverend Antoni | 
199 | Santhana poems vy. Santhana Gofeas „| I9 563 
a Mangayy. 18 1006 | 340 | Yerrakantla Subbiah v. Pilavar- | 
200 “Th ayan yan Chetty v. Muthuraman khan Daulot Rai 4 I9 241 
Ohetty . | 18 615 | 841 | Natesa Aiyar v. Appava Padayachi | I9 462 
202 | Subramania Mnudaligr v. Ranga- 355 | Krishnamachariar v. . Veeravalli y 
natham Chettiar wa | 18 606 Krisknamachariar we | ID 459 
207 | Public Proseoutor v, Kannammal... | 18 257 é ° 
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1 | Gore v. Kashiram IB 848 33 |-Faridbi v. Mohamad Amin I9 97 
8 | Mahadeo v, Vithoba 18 853 35 | Habibullah v. Karanju IQ 425 
11 | Punja v. Bhadu 18 857 38 | Kasham Khan v. Sawitri I9 547 
16 | Gangu v. Chandu I8 862 40 | Raza Hassain v. Shiosahai I9 552 
18 | Mohanlal v. Tekchand I8 826 42 | Manna v. Emperor | 19 326 
26 | Mahadeogir v. Emperor 18 887 46 | Ramchandra v, Tatya . | IQ 549 
OUDH JUDICIAL COMMISSIONER’S COURT. 
16 OUDH CASES, rrom Janvary TO Marca, 1913. 
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1 | Mubarak Ali Shah v. Adittya 68 | Janki Prasad v. Girdhari Lal «.. | IQ 704 
Prasad we | EZ 288 70 | Ejaz Husain v. Shahzaman 
5 | Bachchu Lal v. Raja Ram 19 347 Mirza I8 97 
9 | Majida Bibi v. Malik Fazl 76 | Abdul Ghafur v. Mahant Shiam 
Karim „| I9 679 Sundar Das 17 303 
19 | King-Emperor v. Mahabir a T IQ 497 81 | Lachhmi Narain v, King-Emperor I9 712 
36 | Sundar Lal v. Muhammad Faig ... | 18 122 83 | Ram Harakh v. Sarju Prasad °... | IG 80% 
4%} Durga v. Tota Ram . «ee | FD 738 86 | Raj Kuar v. Chunnt Lal w | [5 888 
48 | Sheo Dulare v. Batasha IO 744 90 | Lalta Prasad v. Hori Lal n | ID 748 ¢ 
5d | Gaya Prasad Singhev. Misri Singh I5 780 94 | Lala v. Chaudhri Abdus-Samad ... | I7 320 
56 | Bisheshar Bakhsh Singh v. Debi 
Bakhsh Singh sa 17 329 
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tat a . Table 9 
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PUNT AB CHIEF COURT. 
e 
4 (A).—13 PUNJAB LAW REPORTER, 1912, SUPPLEMENT. 
« . | : 
o., a O, 
ag . wee jag e | Pes 
ae s, : ig 5° ae Ss Pe 
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PA Names of Parties. 3 5 ERT La 5 Names of Parties. Sad = 
eal gsm | 3 Bo 
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8 | Haria v. Musammat Basant Kaur | IG 491 14 | Amolak Shah v. Charan Das... | I7 684 
9 | Bhiku Mal v. Nanak Chand a | [G 495 15 | Narpat Rai v. Nausharia Mal ... | 18 592 
10 | Boori v. Crown . | IG 520 16 | Sham Das v. Pohlo Ram w | 18 604 . 
141 | Langar v. Crown . 3 we | IG 626 17 | Secretary of State v. Basawa 
12 | Khota Ram v. Mauj Din | IG 979 Singh .» | I7 764 
IG 983 18 | Wali Ram v. Bhagwan Das | IB 236 


18 | Deoki Nandan v. Harnam Das 
uo gg rn rape 
(A).—14 PUNJAB LAW REPORTER, rrom January To Marom, 1913. 
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Vz P V. P. 
A 26 | Shahab Din v, Siraj-ud-din | UZ 418: 
1 | Lila Ram v. Mukand Rai aif be 67 26 | Thakar Singh v, Ujagar Singh IB 583 
2 | Achar Singh v. Badhawa Singh ... | 15 285 27 | Ali Mardan v. Bakar Khan wa | PZ 680 
8 | Allah Bakhsh v. Ram Lal wa 16 865] 28 | Kirpal Singh v. Balwant Singh . 17 666. 
4 | Jawand Lal v. Sharf Din « | IG 961 29 | Musammat Ralli v. Sundar Singh 17 864 
-5 | Bishen Singh y. Ganda Singh ... | IG 959 30 | Kamira v. Lalu 17 907 
6 | Crown vy. Bagha sar | IB 890] -31| Nur Muhammaj v. Bhagwan Das | 17 857 
7 | King-Emperor v. Chanda Singh... | I7 49 32 | Roshnai Khanam v. Nawab Khan | 17 903 
8 | Ram Diwaya Ram v. Milkhi Ram | 18 553 33 | Anant Singh v, Crown IS 688. 
9 | Milkhi v. Bishen Das wo | IG 957 34 | Faiz Muhammad v. Secretary of 
10 | Anwar v. Allahyar 16 967 State 17 901 
11 | Nanak Chand v. Muhammad Afzal IG 950 35 | Ghulam Muhammad.y. Musammat 
12 | Ahmadji v. Shahanchi, we | IZ 378 Zewaro sa | I7 979 
18 | Crown v. Brij Lal | IB 673 86 | Aziz-ud-din v. Bhagwan Das... | 17 991 
eit | Kalu Ma v. Shams-ud-din  ... | 17 196 37 | Karam Chand v. Crown 18 347 
15 | Stephenson v. Municipal oon 88 | Guldip Chand v. Musammat Sobhadl a 
è mittee, Lahore I7 149 ran , ve | Not reporte- 
16 ; Seth Chand Mal v. Sansar Chand 17 311 4 able. a 4; 
17 | Yusaf v. Naza wa | I6 995 89 | Crown v. Mawas - » | IS_403 
18 | Jotu v. Lehna wa | 18 832 40 | Shankar Das v. Dulo Mal | IS 700 
619 | Mangha Ram v. Ditta . | IB 834| 41 | Inam Ulah v. Musammat Aisha . 
20 | Zainab Bibi v. Badar-ad-din sa | IEZ 187 Bi » | IB 705 
21 | Shor Mut&immad v. Nikka Mal... | 17 362] 42 | Amrik Singh, in*the goods of ... 16 16. 
22 | Tirkha v. Singh Ram wa | 18 863 43 | Abdul Ghaffar v. Emperor veal IB 147 
23 | Sant Singh v. Mula e 17 -850 44 | Narain Das v. Udham Singh „IB 48 
24 | Nidhan Singh v: Sham Singh 17 524] 45 | Suraj Bhan v. Punjab Cotton ° 
vr! Pros Con de e | TB 130 Press Cp., Ld. e... | IB 130 
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(A).—14 PUNJAB LAW REPORTER, 1913—coneld. 
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se TAEI RI e EGE 
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l 
46 | Musammat Sat Bharai v. Musammat 260 | Suraj Kumar v. Baldeo Das . | 18 701 
Sat Bharai 18 329 61 | Karam Dad v. Ali Muhammad Ig 70 
AY Mugammat Maya Devi v. Gopal .. I8 133 62 | Musammat Pertap Kuar v. Jowala 
48 | Hussain Khan v. Jaham Khan... | 18 5 Shah . | 19 428 
49 | Durga Parshad v. Harnam Singh 18 624 63 | Buta v. Maula 19 430 
50 | Allah Ditta v. Hassan . | 18 623 64 | Dur Muhammad Khan v. Piran 
51 | Khuda Bakhsh v. Narain Das... I IB 44 Ditta 1 1D 484 
s 52 | Pirbhu Dial v. Crown . | ED 183 65 | Nanda Singh v. Kheta I9 441 
53 | Naba v. Pathana „œ| IB 86 66 | Lehna v. Crown . | ID 148 
54 | Narpat Rai v. Devi Das . | IB 88 67 | Shera v. Crown 19 196 
55 | Jhandu Mal v. Faiz Ali Khan ...| IB 55 68 | Abbul Jamal v. Crown . | 18 667 
56 | Jowala v. Nand Singh 18 114] 69! Ram Nath v. Bulagi Ram > ...| I7 785 
57 | Sahib Khan v. Musammat Ladiani | 18 137 70 | Sahib Ditta v. Khanda „e | 19 248 
58 | Rustomji & Co. v. Hussain Khan... | IB 491] 71 | Duni Chand v. Musammat Padman |- 19 40 
~ 59 | Fakir Ohand v. Municipal Com- | . 
mittee of Hazro . 198 87 ° 
(B).—48 PUNJAB RECORD, Frou January ro Marca, 1913. 
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A soon | 3& Bsa 
gh H PSS] 5m i BSS. 
zo e. D Zi =) 
Civil. ` y. P. Civil—concld. V. P. 
1 | Ganda Mal v. Piranditta . | LS 725 22 | Jiwan Singh v. Pal Singh . | IQ 747 
2 | Dani Chand v. Padma . | IQ 40 23 | Amiran v. Jano .| 19 750 
3 | Baghela v. Sallo I8 994 24 | Sham Singh v. Sohel Singh 18 696 
4, Jagéip Singh v, Bawa Narain 25 | Jesa Ram v. Chinka Mal „| 1D 739 
Singh „| PS 866 26 | Kirpal Singh v. Balwant Singh ... | 17 666 
-5 | Tulsi Bam v. Shib Das wa | PED 11 27 | Makhdum Hassan Bakhsh v. Tabi ` 
6 | Kishan Chand v. Bhai Gopal Bakhsh ve | [Z 744 
. Singh „| [6 842 28 | Anwar v. Allah Yar a | 16 967 
7 | Dal Sin gh v. Bakhshish Singh .. | IQ 8] 29 | Bettoridge v. Curry we | E9 778 
8 | Milkhi v. Bishen Das vw. | IG 957 30 | Choghatta v. Asa Mal we | LZ 371 
9 | Jagan Nath v. Nanak Chand... | IG 996 31 | Karam Dad v. Ali Muhammad ... | IB 70 
10 | Bishen Singh v, Ganda Singh .. | IG 959 P 
11 | Yusaf v. Naza „| 1G 995 Criminal. 
12 | Banarsi Das v. Nathu Mal we | IG 987 > e è 
184 Ali Mardan v. Bakar Khan wa | IZ 680 1- | Bagga Mal v. Emperor wa | IZ 58 
14 | Ala Singh v. Wasawa I5 25 2 | Emperor v. Chanda Singh w | IZ 49 
1856 | Uttam Singh v. Gurmukh Singh... 19 235 3 | Ralia v. King-Emperor we | UZ 208 
16 | Gehna v. Khuda Bakhsh aw | I5 563 4 | Pirbhu Dial v. Crown wa | ID 183 
17 | Mehtab Bibi v. Hussain Bibi  %. | I5 556 5 | Miran Shah v. Crown wa | 1S 494 
18 | Amin Chand v. Sant Murli Dhar... | 19 219 6 | Crown vy. Carter . 1 EZ 559, 
19 | Paras Ram v. Nathu Mal | I9 222 : . 
20 | Bashshar Nath v. Diwan Devi Revenue. ks 
4 Perskad we | IQ 411 . 
. 21 | Nagindra Nath Banerjee v, P. N. l | Atar Singh v. Gang& Bingh = “iy | [B 594 
- Banerjee »?| IO 692 | | a 
A : | 
o] b 


9 






































































# s i + ° 
+ e ‘ s , ( 17 ) 
(C)—8 PUNJAB WEEKLY REPQRTER, FROM January ro Marcs, 1913. 
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1 | Court of Wards v. Ilahi Bakhsh ... | IZ, 744i 39 | Maya Devi v. Gopal | IB 138 
e2 | Sham Singh v, Suhel Singh .. | I8 696 33 | Amir v. Jiwan ww! I9 38 
3 | Kanhaya Lal v. Mohammad Shafe 34: Aya Ram v. Thari Bai Osh | I9 87 
Khan . . | IB 600 35 , Dilmir v. Devi Das “| IQ 84 
4 | Nathu v. Manji Ram „| 18 608 86 ; Hussain Khan v. Jahan Khan... | I8 6 
5 | Mathra Das v. Kartar Devi . | [8 610 37 | Dasandhi ¥ Buta w | 1B 452 
6 | Chambela v. Kundan . | 18 611 38 ' Sardar Begam v. Mehr Chand ... | IB 820 
7 | Ali Mardan v. Bakar Khan sen | I7 680 39 . Sahib Ditta v. Khanda 19 243 
8 | Thakar Singh v. Ujagar Singh ... | IB 583] 40 Suraj Bhan v. Punjab Cotton 
9 | Kirpal Singh v. Balwant Singh ... | 17 666 | Press, Co., Ld. san | 18 130 
10 | Nanda Singh v. Kheta | IQ 44l | | 
11 | Narpat Rai v. Devi Dass . | IB 88 Criminal. 
12 | Pertap Kaur v. Jawala Shah ...| IQ 428 | 
13 | Dur Muhammad Khan v. Piran 1 Dhani Ram v. Crown wo ' 18 664 
Ditta è w | IQ 434 2 : Bogha v. Crown a | 18 890 
14 | Buta v. Maule? .. | 19 430 8° Rahim Dad v. Crown w | I9 715 
15 | Ram Nath v. Bulagi Ram we | EZ 735 4 1 Jit Singh v. Crown . | I9 718 
16 | Amolak Shah v. Charan Das .../ IZ 684 5 | Kesar Singh v. Crown Pa | 19 1008 
17 | Narpat Rai v. Nausharia Mal ... | 18 592 6 Karam Chand v. Crown aw, IB 847 
18, | Sham Das v. Pohlo Ram | IS 604 7 | Crown v. Mawas a | I8 403 
19 | Secretary of State v. Basawa 8 Achhru v. Crown we | IZ 796 
Singh . | EZ 764 9 | Crown v. Brian Bonham Oarter ...' I7 559 
20 | Wali Ram v. Bhagwan Das „| IB 236 10 Anant Singh v. Crown ». | 18 688 
21 | Inam Ullah v. Aisha Bi we | I8 705 11 | Abdul Ghafar Beg v. Crown st | IB 147 
22 | Shankar Das v. Dulo Mal .. | 18 700 12 | Lehna v. Crown wo t IQ 148 
23 | Suraj Kumar v. Baldeo Das wa | I8 701 13 ! Abdul Jamal v. Crown hg | 18 667 
24, | Sat Bharai v. Sat Bharai . | IB 329 14,1 Shera v. Crown in | 19 196 
25 | Aulia Khan v. Kanshi Ram we | IZ 677 15 | Santa Singh v. Crown w 49 190 
26 | Allah Ditta v. Hassan IB 623 16 Imam Din v. Crown . | IB 272 
<7 | Durga Parshad v. Harnam Singh 18 624 
2g | Karam Dad v. Ai Muhammad ...| 18 70 | Revenue. 
29 | Rustomji v. Hussain Shah . | IS 491 
30 | Duni Chand v. Padman . | ID 40 1 | Atar Singh v. Ganga Singh . | [8 594 
31 | Sham Lal v. Chhajju Mal «| ID 5l 2 | Dara v. Mata ae I8 598 
SIND JUDICIAL COMMISSIONER’S COURT. 
6 SIND LAW REPORTER, rrom APRIL to DECBMBER, 1912, 
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123 | Sabro v. Secretary of State vw | IO 361 | 127 |*Pokardas v. Messrs. Forbes, 
124 | Crown v. Chakarkote w | ED 505 “Forbes, Campbell & Co. Ltd. n | 19 363 
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185 | Assat v. Dhamanmal 368 | 224 | Crown v. Versimal ae bet 714 | 
138 | Shivar?-aer, Mulomal 390 | 226 | Gurdinomal v. Wadhumal as efi 
140 | Bikhoniai’v. Rajalmal j se 398 | 227 | Awatmal v. Gokalsing aaa 614 
148 | Crown v, Akhtiar Walad Sanwa 508 | 228 | Tahilram v. Blackwell oe 616 
146 | Ghulam Hussein v. Sakinaba? ... 374 | 24L | Secretary of State v, Jeramdas ... 726 
148 | Somjimal v. Tolomal i 376 | 244 | Manager Incumbered Estate in 
150 | Samanmal v. Maganmal i 378 Sind v. Gangaram T 671 
163 | Deshmanay v. Taylor ' 385 | 245 | Bilawal v. Qhoithram ist 729 
165 | Crown v. Sohrab ' 512 | .246 | Pohumal v. Naroomal ea 835 
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177 | Crown v. Umar 511 | 254 | Imperator v. Khairi wee 1008 
178 | Framji v. Sullemanji ia 428 | 255 | Thadamal v. Jesumal vi 
181 | Hemandas v. Devishah ae 433 | 256 | Wadhumal v. Chelloma} “ NG 70 
183 | Hassomal v. Kotumal 443 | 260 | Imperator v. Chellaram ° eas 954 
187 | Jivanji Pirbhoy, Re 653 | 265 | Motumal v. Javhermal eee $08 
195 | Crown v. Ramchand 584 | 268 | Naraindas v. Obhai oat 911 
206 | Crown v, Jamal Khatun a 544 | 277 | Crown v. Mohamed Varis ‘ 958 
208 | Hidayat Khatun v. Mahomed 278 | Lenz v. Lalchand sii 925 
-~ Hayat pan 959 | 284 | Imperator v. Mulo a. 948 
209 | Hassomal v, Khushiram is 564 | 286 | Tirathdas Nathumal, Re oa 920 
210 | Fakir Shah Bulgin v. Secretary of | 287 | Udharam v. Secretary of State .., 922 
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CRIMINAL LAW JOURNAL OF INDIA. 
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wets arte 7 A D A => 
20 Be SA | wo Be SS 
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i | Kisandas Hirachand, In r .. | IS 145] 40| Haripada Mandal v. Sanyasi 
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2::5 A. 78 146 
*Angappa Chettiar v. Meenakshi Ammal s. 0. 24 M. L. J. 198; (1913) M. W.. 

l N. 175 733 
Ashutosh Dhar v. Joy Lal Sardar s. & 17 C. L. J. 50 621 
Atar Singh v. Ganga Singh-~ s © 1 P. W..R: 1918 Rev.; 1P. Re 
A l 1913 Rev.; 143 P, L. R. 1913. 594 
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Chockalingam Chetty v. Maung Yaung Ni ... i s.o. 5 Bur. L. T, 296; ô L, B. R. 

; , 170 524 

Collector of Mirzapur v. Bhagwan Prashad ... | s. = g L. J. 141; 35 A. 164 s 

a 5 L 


Commercial East India Agency i ls 


Limited v. Messrs. S.-C. Mukerji JET g.0. 96 P. L. R. 1913; 65 P. W. R. isk 

! 1913 “496. 

Crowdy v. O'Reilly ve | s. n C. L. J. 105: 17 0. W. N. i 

Dalip Singh v. Kundan Lal -~ sa s.c. LL A. L. J. 244; 35 A. 207 D ` 726. 
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MADRAS HIGH COURT. 
Crvit Aepeats Nos. 129 anno 255 or 1909 
AND No. 5 or 1910. 
October: 24, 1912. 
Preseni:—Mr. Justica Miller and 
Mr. Justice Abdur Rahim. 

In Now129 
OHAKKINGAL TAVAZHI THARA- 
VATHIL KUNHAMMA’S pAUGRTER, 

NAKU AMMA -— APPELLANT 
PETSUS 
CHAKKINGAL TAVAZHI THARAVA- 
TAIL RAGAVA MENON AND OrHERS — 
RESPONDENTS 
In No. 255 
OC. NAKU AMMA— APPELLANT 
versus 
CHAKKINGAL KOMU AMMA AND 
OTHERS~— RESPONDENTS 
IN No. 5 


CHAKKINGAL PARU AMMA AND OTHERS 


—~A PPBLLANTS è 
VETSUS i 
OHAKKINGAL KUMMU AMMA AND 
OTAERS— RESPONDENTS. 


Malabar Taw and Usage —Maintenance—Right of l 


Tavazhi members to mrintenance out of tavazhi pro- 
perties. 


A member of a Malabar tavazhi is entitled to de" 
magd maintenance from the tavazhi property, 


member and he has no private property sufficient for 
hid*maintenance. 


Per Abdur Rahim, J.—All the members of a tavazht 
have interest in the tavazht property. Even apart 


from the fact whether there is sufficient property of 


the tarwad to whick a member of the tavazht can look 
for maintenance, he has got the right to demand an 
allowance in the nature of mgintenance from the 


tavazht property itself, 


Appels against the decress of the Sub- 
s 


especia 
ally where the tarwad is unable to maintain the 
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ordinate Judge of Palghat, in O. S. No. 4 
of 1908 and No. 45 of 1907, respectively. 

Mr. 0. V. Ananthakrishna Iyer, for the 
Appellant, in Nos. 129 and 255, 

The Hon’ble Mr. J. L. Rosarto, for the 
Respondents, in Nos. 129 and 255, 

Messrs. T. R. Ramachandra Iyer and T. R. 
Krishnasawmt Atyar, for the Appellants, in 
No. 5. 

The Hon’ble Mr. J. L. Hoesirio, for tho 
Respondents, in No, 5. 

JUDGMENT. 

Mituer, J.—These appeals relate to the 
property known as Kala Chaomatu. The 
first question is, whether this property be- 
longs to Naka Amma alons or to hér 
tavazht and TI have no doubt that the 
Subordinate Judge’s conclusion on this 
question is the right one. Hxhibits XXXIV 
and XIV make it clear that the gift was 
to her and her children and I find no 
warraut for construing a gift so expressed 
as conferring on the donee an absolute 
title to the property given where, as here, 
the donee is the wife of the donor aud 
a momber of a Marumakattayam farwad. 
And it seems to me to make no differ- 
enoa that the karnavan of the favazhi joined 
in the gifts. The next question, with which 
I propose to deal, is whether or not the 
plaintiffs ia Original Suit No. 45 cf 1907 
can maintain the suit fof maintenance agains§ 
Naku Ammah. The contention is that 
they are Bound to sue the karnavan of 
their ztarwid. New, whatever, pe the 
rights of membars of a favazhi" in the 
tavazht property, I think there cau be no 
doubt that one of them Ws to look to the 
inc’me of the? property fo&maintenance if 
they are in need SF it, e 


, the truth on that point. 


2 INDIAN CASES, . e & [a913 


NAKU AMMA UY. RAGAVA MENON, 


In the present case, I procaed on the 
footing that the karnagan of. the tuwad 
is unable to maintain the members. He 
has said so and Mr. Anantakrishna 
Tyer did not contend that he is not telling 
The members of 
the tavazhi, therefore, have to look to the 
tavazht property or to their private property 
for their maintenance. It has not been 
shown—-I do not say that it would have 


„made any difference if it had been shown” 


“but it Mas not been shown—that any of the 
tavazht members now seeking maintenance 
has private means sufficient io provide for 
him an adequate maintenance without the 
necessity of recourse to the favazhz property. 
Therefore, the members have to look to their 
tavazht property and, I have no doubt, have 
a right, if maintenance is denied to them 
by the managing inember, to suə that 
member for it.. I can see no ground on 
which that right can be danied to them 
where the circumstances are those of this 
case. There is no direct authority on this 
question but we are bound by anthoribies 
to hold that putravakasim property is held 
by the members of the éavazhi to which it 
belongs, with the ordinary incidents of 
tarwad property, and no reason has bean 
gaggested why in the circumstances of the 
present case the right to sue for mainten- 
ance out of the income, which is the right 
of a member of a tarwad when mainten- 
anes is denied to him, should not be given 
to the members of the tavazht. It is not 
suggested that maintenanca has not been 
refused by Naku Amma, ‘The suit is, there- 
fore, good. 

The property being tzvazkz property, the 
next question is as to the amount of the 
income. It is contended by the appellant 
that it should be reduced by the amount 
of the interest on a debtof Rs. 1,500 which, 
it is claimed, should ba held to ba a debt 
binding on the tavazht. Another sum of 
Rs. 1500, which was dealt within the Court 
below, is also said by, Mr. Avantakrishna Iyer 
to bs a debt binding on the #avashi, but it 
was contracted after the period for which 
maintenance has been claimed in this suit, 
and heédoes not conted that the interest 
payable gn that should be deducted from 
the income out ,of which maihtenance is 
payable for j'e period tg which these 
appeals relate.” I will, therefore, deal only 

e . 
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with tha, Rs. 1,500 which was taken from. 
Parasurama Patter under Exhibit KIWE 
on the 12th March 1904. Oa the dage of 
Exhibit XLIT, Rs. 500 were paid in cash. 


“Hexhibit XLII recites that this sim was 


intende t? pay arrears of rent due by the 
Ond defendant and to pay off debis due to 
the 3rd defendant’s husband for money paid 
by him to the 3nd defendant. The Sab- 
ordinate Judga is of opinion that all these 
recitals are collasive and that thig sum of 
Rs. “50) is not a charge of which the 
tavazhi property ought to ba made liable. 
I find the evidence insufficieat to support 
that conclusion. There is no evidenca that 
no money was borrowed on the 12th March 
1904; on the other hand, there is the evi- 
denca of Exhibit KAT which, I think, 
may be accepted as genuine that soma rent 
was paid to Kattu Bava Rowthea tə the 
exsent of about Ry. 300 It is said that 
even if it was paid, ib ought to havea been 
paid oub of the ¢zvazkae inesna and not 
from borrowed money, bat Edo not think 
that this contention can bs acsspted. Naku 
Amma is not now being called on to account 
for her managemeat from 153 commnene- 
ment and, if ib be shown that she actually 
paid rent which was dae with borrowed 
money. I think it may be rightly held 
that the żavazkť is liable to re-pay the debt 
so borrowed. Then as regards the re- 
mainder, about Rs. 130 was paid for a 
decree debt. Exhibits IL and III show that 
thera was a decroe against the 2nd defend. 
ant which was binding on the plaintiffs, 
T'he 2nd and 6th witnesses for the defence 
are called to show that the money was 
paid and to explain the circumstances 
under which it was paid. The 6th wit- 
ness is, no doubt, the husband of the 2nd 
defendant’s grand-daughter, bat there is 
the fact that there was a decree in 
that year and I‘sse no snafficient reason 
for discrediting the evidence that it eas 
paid off as alleged by borrowing money. 
No donbt, it may possibly ba that she 
endorsement of payment was fabricated after. 
wards as evidence for this suit but I do not 
know that that is very important. The 
decree was there; the money awas paid and 
there is evidence that the payment was 
made out of thee money borrowed under 
Exhibit XLII I donot know whether the 
fact, if fact it be, that the endorsement 
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wgs, subsequently, concocted greatly affects 
the question. As regards the sum of Rs.*500, 
if seems to me to have been proved that 
they are debts binding on the tavazht. 

‘As “to the Rs. 1,000 which was taken 
in 1902 from Parasurama Patter, there, is 
the evidence of the 3rd, 8th and 14th 
witnesses for the defence whose statements 
correspond witn those of Parasurama 
Patter. They say that the money was 
spent pn deepening a tank and reclaiming 
the Kulachumatu lands. lt is true that 
Parasurama Patter was at that time in 
possession of those lands and, consequently, 
the Subordinate Judge thinks it highly 
unlikely that money would have been spent 
on them by the landlord. But, according 
t the conditions of this tenancy, Parasurama 
Patter was bound not to make improve- 
ments and, consequently, it was perhaps not 
uosafe for Naku Amma to spend money 
herself. I find it difficult to adopt the 
views of the Subordinate Judge that those 
documents are all collusive and that they 
ought mob to be accepted as bona fide. It 
is, no doubt, easy to suggest suspicious 
circumstance in the transactions. But I 
find it hard to believe that in 1902, 
shortly before the first maintenance suit, 
Naka Amma was getting up these docu- 
ments so as to reduce the value of the pro- 
perty to her children and grand-children. 
Qn the whole, I do not say the evidence 
is very strong. I think the allegations of 
collusion are not made out and that these 
debts should be taken as binding on the 
tarazhı. The amount of the interest on 
them is said to be Rs. 181 which will have 
to be deducted from the Rs. 774, which is 


‘found by the Subordinate Judge to be the 


income available for distribution. That 
will have to ba done bofora the distribu- 
tion, but subject to that the distribution will 
be made on same lines as the Subordinate 
omdge has made it, 

There are only two other small points, 
As tothe income from the sale of the tank 
water, the Subordinate Judge finds, and [ 
think ke is ‘justified in finding, that it 
amounts to Rs. 175 a year on an average. 
That, I think, is a proper finding and I 
do not think I should interfere with it. 

Then, it is suggeste@, that the distri- 
bution is improper; seeing that if the whole 


incomg is distributed, each member gets 


. should be “enjoyed by 
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only a bare subsistence allowance if as 
much as that, Ide not see how the Sub- 
ordinate Judge could have done differently. 
He has allowed to the 2od defendant a 
much larger allowance than he has given 
to the others. I think his distribution 
should not be interfered with; of course, 
as I have reduced the amoungavailable for 
distribution, the amount which will be given 
to each member including the 2ad defend- 
ant will be reduced in proportion. With 
this slight modification, Appeals? Nos. 129 
and 255 will be dismissed, and as the appel- 
lant has failed on the principal questions, she 
must pay the costs of the respondents in 


Appeal No. 129 and Ist to 6th respondent’s ° 


costs in Appeal No. 255. 

Appeal No. 5 of 1910 relates fo another 
item of property which is known as Kombaa 
pattia, The only question in this appeal is 
whether that property is the absolate proa 
perty of Naku Amma or belongs to the 
tuvasht, Exhibit XVIII is the document 
which evidences its transfer to Naka Amma 
and by that document the transfer is to 
her alone. That document is a month and 
a half after the document Exhibit XXXIV 
to which I have referred in dealing with 
the other two appeals; and an argument 
is based on the difference in the form.of 
these two instraments. By the latter, Hx. 
hibit XXXIV, the gift of the property 
there dealt with was to Naku Amma and 
her children. By Exhibit XVIII, it is to 
Naka Amma alone. We are asked to hold 
that this difference proves that the gift 
under Exhibit XVIII was a gift of absolute 
property to Naku Amma. If these two 
documents had been executed on the same 
date and drawa up by the same convey- 
ancer, no doubt, that would ba strong evidence 
in favour of the contention. The greater 
the distance between the dates of the docu. 
ments the less will ba the weight which 
attaches to such difference. It appears that 
there was a month and a half between them 
and I think it can beJegitimately suggested 
that an inference might bə drawn in 
favour ofeNaku Amma from the difference; 
but at the same time ig has to be remem- 
bered that ordinarily in a document confer. 
ring an absolute estate we expect to fiad 
some words to the effeck that the property 
and your sons 
and granudsops@or ever and ever’ or seme 
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similar words. Here there is nothing. It 
is only, that the gift is to the wife. Apart 
from any other consideration if I had Ex- 
hibit XVIIT and nothing more before me, 
I should be inclined to hold that it was 
intended by the ddnor as a putravakasam 
gift, agift for the benefit of Naku Amma 
and her chilgren in the absence of words 
to show that he intended to give an 
absolute estate. Taking it with Bxhibit 
XXXIV alone, I might be inclined to take 
a different*view, bat there is other evidence 
which discounts the effect’of Exhibit XXXIV. 
In Hxhibit F, we find that Naku Amma 
allowed one of her sons to claim a share in 
this as well as in other properties; and I 
do not think thatit is satisfactorily explained 
on ‘the ground that she was trying to shield 
her properties from his creditors for fear 
that the creditors might take advantage 
of there being no release of these properties 
and claim Naku Amma’s property as that 
of Madhava Menon, Exhibit F, I think, 
may be taken to counter-act such inference 
as may be drawn from the differance bet- 
ween Exhibits XVIII and XXIV. We 
find also that the allegation of Naku Amma 
that sbe bought this property with her 
own money is contradicted by her evidence 
in, a former suit, Exhibit G, wherein she 
lumps this property together with other pro- 
perties as gifts from her husband, so that 
the case she originally made that this pro- 
perty was purchased by her for Rs. 200 
fails. And as agift,on the whole, I am 
unable to differ from the view of the Sub- 
ordinate Judge that it was intended to be 
putravakasam gift. 

An argument was also pressed that the 
decision in Original Suit No. 177 of 1902 
concludes the question between the parties. 
The 4th defendant there is the person who 
is now the Ist plaintiff in Original Suit 
No. 45 of 1907. The plaintiffs in that case 
alleged trat this Komban paita was the 
family property and the 4th defendant in 
that case supported that claim in the lower 
Court; but, in the appeal, the 4th defendant 
did not appear, but the plaintiffs admitted 
that Komban patta was the separate, absolute 
property of Naku Amma. Itis suggested 
that the decision in that appeal on the 
decision of the Cogrt of first instance that 
the property wag) Naku Amma's separate 
property binds the lst plaintiff in Original 
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Suit No. 45 in the present case. The Syb- 
orditate Judge holds thatit is not so, and 
I think he is xight, forin the appeal she 
Ath defendant made no admission, and in 
fact did not appear and the Court ‘which 
tried that suit in the first instance was not 
competent to try the present suit. The issue 
whether this land was the sole property of 
Naku Amma was notan isswe on which any 
relief was sought. It was an issue merely 
incidental to the question, what amgunt of 
mainténance, if any, should be decreed to 
plaintiffs. The District Munsif who tried 
that issue is not competent to try the 
present suit and, on that ground, I am 
of opinion that the decision in that suit does 
not bar the present sait. 

It is hardly contended that the sale and 
mortgage to the 3rd defendant in Original 
Suit No. 45 of 1907 should be held good 
once it is found that .the gift was a putra- 
vakasam gift enuring for the benefit of the 
tavazhi. Mr. Ramachandra Aiyar conceded 
that the gift of Rs. 500 oat of love and affeo- 
tion made it impossible to press that con- 
tention; he suggested, no doubt, that the 
3rd defendant might have a charge on the 
tavazhi property for a portion of the 
amount of Exhibit XVIII but that question 
does not arise in this case. This appeal fails 
and is dismissed with costs. 

ABDUR Raum, J.—I agree in the judgment 
delivered by my learned brother in these 
appeals. 1 wish to add only a few words on 
the general question of law which has been 
raised by Mr. Anantakrishna Aiyar in Appeal 
No. 129 of 1909. That question is, whether 
as his contention is, a member of a tarazhz 
is not entitled to ask for maintenance from 
the karnavan of that tavazht, at any rate, 
so long as there is a ‘tarwad to which such 
member can look for his maintenance. His 
argument is that a member of a tavazht who 
is also a member” of a larger farwad, is 
entitled to maintenance only from ‘the tarwa 
property and in no case can he ask for 
maintenance from the favazht property. 16 
seems to methat this contention is clearly 
unsound. Though there is no authority 
directly in point, there can be no question 
that all the members of a tuuasht have an 
interest in the ¿æ agki property. Then if 


they have an intergst in the property, what 


is the nature of the interest or what is the 
benefit they are entitled to derive frog that 
e 
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*s interest? When I put this question to Mr. 
Anputakrishna Aiyar, the „learned Vakil 
went so faras to contend—and he had to 
go tht length in order to make his con- 
tention good—that a member of*a favazhi 
could not look for any benefit from the 
property and that the income from the 
property muste be accumulated in the hands 
of the karnavan. It seems to me that 
this ig a proposition which cannot possibly 
be accepted. The members of a ttwazki, 
like the members of a, tarwad, are 
not entitled to any share in the tavazhi 
property. If they have any interest in the 
tavazhi property at all, they must have what 
has been called aright of maintenance. It 
has been authoritatively laid down-—and this 
is not denied—that a tavaghi property is 
subject to the ordinary incidents which 
attach to ¢arwad property. These incidents 
have not all been cleafly defined; but there 
can be no doubt, whatever they may be, 
a member of a favazht is entitled to an 
allowance in the nature of maintenance 
from the tavazht property. It is argued 
by Mr. Anantakrishna Iyer that no member 
of a tarwad is entitled to maintenance 
unless he resides in the farwad house. That 
is, undoubtedly, so. Then he argues further 
that, unless the member of a tavazhi lives 
in the żtavazhť house, he will not be entitled 
to maintenance, and suggests that, if we 
allow the members ofa tavazhi the right 
of maintenance against the karnavan of 
their favazht, then in some cases, ib may 
be difficult to work ont their rights. I 
am not prepared to say that, in some cases, 
difficulties may not arise; but here we are 
not faced with any such difficulty, And 
further, in this case, the karnavan of the 
tarwad is unable to make any allowauce by 
way of maintenance to the plaintiffs. But 
so far as at present advised, it strikes me 
éhat, even apart from the fact whether 
there is sufficient property of the tarwad to 
ewhich a member of the tavazhi can look 
for maintenance, he has got a right to 
demand an allowance in the nature of main- 
tenance from the tavazhz property itself. It 
has been decided, in the first place, that 
the maintenance which the member of a 
tarwad can claim is neta mere subsistence 
allowance. The allowance is to be according 
to the value of the tarwad property, the 
eposition of the members and is not confined 
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to what is just sufficient to satisfy tha 
needa of those manibers. Ib has also been 
decided that the fact that amambar of a 
tarwad is possessed of private means is 
not a good ground for refasing all allowance 
to him out of the farwid property. I 
think these two facts tend to show that, 
though the allowance which 4 membar ofa 
tarwad is entitled to receive from the tarwad 
property is generally called maintenanca 
and is, to a great extent, in the discretion 
of the karnavan, the words must ba under- 
stood in a very liberal sense. Thus, if a 
member of a farwad ig entitled tə this 
allowance independently of whether he has 
private means or nob, and if his right is 
not limited to mere subsistence allowanc3 
when the income of the property admits of 
more, then I can sea nothing inconsistent 
or anomalous in allowing a member of a 
tavazht allowances both from the tavazh: 
properties aud the #arwal properties. Oa 
the other hand, if we are to give effəct to 
the contention, which has baon urgal on 
behalf of the appellant, wa should ba raducad 
to this position, there may ba a valaable 
property which the fuvwzkti owns aul añ 
the same time for years togather thera 
must be no use for that property and the 
income must goon accumulating. Thal, I 
think, would ba clearly against public pAlicy 
and certainly is against tha spirit of ths 
Malabar Law. This is all that I have to 
say and I agree on all the points with tha 
judgment delivered by my learned brother. 
Appeal dismissed, 


PUNJAB OHIEF COURT. 
Frest Civiu Arrear No, 1215 or 1910, 
December 23, 1914. 
Present: —Sir Arthar Reid, Kr., Chief Judge, 
aud Mr. Justice Robertson. 
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88. 17, 19, 283—Jurisdiction—Civil Court, power of, to 
enforce contract valid inter partes, si 

A. sued B. on the allegations that in 1897, both of 
them made application for grant of land on 
the Jhang Branch of the Chenalb Canal as capitalist 
crantecs, tho condition hping that if one only out of 
the two succeeded in obtaining a grant, he shonld 
allow the other to share in the cultivation of the 
tenancy to the extent of one half of the land during 
the term of the fonancy and that on the conclusion of 
the tenancy, by purchase of the proprietary rights, 
one half should be transferred to the latter by sale. 
B. obtained a grant of 10 squares of land while A. 
failed to obtaen a grant in his own name. 

When B. obtainedthe proprietary rights of the 
land by purchase, he refused to hand over half the 
land to A, on payment of half the amount paid by B. 
on account of the purchase. 

The defence to the suit was a denial of any oral 
contract as alleged by A. and that the agreement 
would nob be enforcible as it was based on deceit 
and fraud, contravening the prohibition contained in 
section 8 of the Government Tenants Act, 1893. 

Ib was proved that A. paid to B., one half of the 
total amount of the nazrana which B. had in the be- 
ginning to pay to the Government. An unregistered 
bond dated 22nd December 1897 executed by A. in 
favour of O, for Rs. 1,600 was produced in evidence, in 
which it was distinctly recited that the money was 
borrowed in cash for depositing in Government 
Treasury on account of the price of squares granted by 
Government to A. jointly with B. It was provedfurther 
that A. expended considerable sums in building a 
house, clearing the land and subscription to the cost 
of a well; that A. had cultivated one half of the land 
as a kind of co-tenant of B. quite openly and without 
objection on the part of any of the authorities; that A. 
paid no rent to B. over and above the revenue; and 
that in one instance, B. himself took some of 4.8 
land on lease: 


Held, (1) that the bond in favour of C., drawn up 
nt a time when the dispute between the parties had 
not arisen, was admissible in evidence to prove the 
payment of half the nazrana; 

(2) that the evidence was sufficient to prove that 
the agreement alleged by 4. had been entered into 
by the parties; 

(3) that there was no uncertainty as to tho contract 
entered into between A.and B.; 

(4) that the agreement was not unfair to B. soas 
to debar 4, from cnforcing specific performance 
thereof; 

(5) that the contract actually entered into did not 
infringe the provisions of section § of the Government 
Tenants Act, 1893; 

(6) that when the land was purchased by B., there 
remained no restriction upon his selling it to whom 
he pleased; e 

(7) that the agreement was not fraudulent. 


The fraud which voids a contract betwedn the par. 
ties, contemplated by section 19 of the Contract Act 
under whichga contract is voidable, and section 23, 
under which the consideration of a contract is void 
for*fraud, is fraud as defined by section 17 of the 
Act and does not includ the infringement of acon- 
dition requiring preygus written oonsent of thè 
Financial Commissioncr to the transer of a tenancy, 
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A, Civil “Oourt is prevented from enforcing a® ki 
contract inter partes which is in itself in no way 
illegal or frauduleftt qua those parties merely bec&use 
some further authority or third person may have a 
right to refuse to give effect to that contract, as re- 
gards himself, 

Ali Mardan v, Bakar Khan, 17 Ind, Cas, 680, fol- 
lowed. 


First appeal from the decree of the Distriat 
Judge, Lyallpur, dated the’ 22nd August 
1910, dismissing the claim. 

The Hon’ble Mr. Shadi 
Petman, for the Appellant. 

Mr. Beechey and Rai Sahib Pundit Sheo 
Nurain, for the Reapondent. 

JODGMENT.—The claim made by the 
plaintiff in this case was, that he and the 
defendant had jointly made an application in 
1897 for a grant of land on the Jhang 
Branch of the Chenab Canal as capitalist 
grantees, the condition being that if one only 
of the two succeedead*in obtaining a grant 
the other should allow him to share in the 
cultivation of the tenancy to the extent of 
one half of the land during the term of the 
tenancy, the actual grantee being shown as 
the tenant and the co-sharer as a sub-tenant 
paying nothing but the revenue on account 
of “brotherhood”, and that on the conclusion 
of the tenancy by purchase of the proprietary 
rights of the land in question by the gran‘ee, 
one half should be transferred by sale to the 
other party. The defendant Jahan Khan 
obtained a grant of land amounting to ten 
equares, area 2,259 kanals, but the plaintiff 
failed to obtain a grant in his own name. In 
1908, the defendant obtained the proprietary 
rights of the land by purchase but refused to 
hand over half the land to the plaintiff on 
payment of half the amount which he had 
himself paid to the Colonization Officer on 
account of the purchase. The pleas put 
forward were a denial of any oral contract 
as alleged by the plaintiff ana that the 
agreement would have been based on decei 
and fraud if it had existed and, consequently, 
could not be set up by the plaintiff, is 

First of all, we think it will be best to 
clear the ground by giving our findings on 
the questions of fact which arise. It is 
contended by the plaintiff that apart from 
the documentary evidence and the oral 
agreement, the conduct of the parties through- 
ont the period of the tenancy and at the 
time of obtaining the grant shows clearly 
what the contract between the parties must, 
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that it was, no doubt, proved that same sort 
of e8ntract had been entered into, bat that 
it waseuncertain what the terms of the 
contract actually were. As one ingtance of 
uncertainty, the District Judge says that 
there is nothing to show what the price 
actually agreed to be paid for the land really 
was and he accordingly ‘declined to decree 


specific performance which was the only, 


relief prayed for. From this, the plaintiff 
appeals, alleging that there is no un- 
certainty, and that the contract was clearly 
entered into by the parties. 

In regard to the facts, to begin with we 
think that there can be no donbt that the 
plaintiff and defendant did each apply for a 
grant of land and that only the defendant 
got it. We note to begin with that the 
defendant has clearly abstained throughout 
the case from prodactng the actual terms 
upon which he obtained the grant. We are 
asked to assume that they were those laid 
down in the Financial Commissioner’s orders 
at page 44 of part B of the Punjab Record 
of 1899. Upon obtaining his 10 squares of 
land, tke defendant had to pay nazrana to 
the extent of some Rs. 4,500 (the exact 
amount is not shown on the recurd). We 
find it proved that the plaintiff did, as a 
matter of fact, pay about Rs. 1,734 or one 
half of the total amoant. In addition to the 
oral evidence, we consider this to be prasti- 
cally put beyond doubt by the unregistered 
mortgage-deed, dated the 220d December 
1£97, executed by Hussain Khan plaintiff in 
favour of B. Hari Chand for Rs. 1,60), 
This document is admissible for the purpose 
of proving that this money was borrowed; 
and it is not contended that the document is 
otherwise than genuine. In this, it is dis- 
tinctly recited that the money was borrowed 
‘in cash for depositing in the Government 
Treasury on account of the price of the 
squares granted by the Government to me 
jointly with Jahan Khan, resident of Mauza 
Rampur.” The oral evidence as to the 
borrowing of Rs, 100, whether or not entirely 
reliable, we do not think it necessary to 
discuss. This document drawn up at a 
time when” this dispute had not arisen, 
renders it clear that the plaintiff did pay 
half of the mazrana. We find further, and 
this is now admitted, that the plaintiff 
exp@ded considerable sums in building a 
J 
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house and in clearing the land. Acaordinzg 
to the evidenca of Rahawal Bakhsh, which 
we ses no reason to doubt, a very consider- 
able sam, probably between three aad four 
thousand rupees, must have been spent by 
the plaintiff in this way. * We, then, find it 
clearly established by documentary evidenca 
on the record, and not now denigd, that the 
plaintiff did in fact cultivate one half of the 
land as a kind of sub or co-tenant of the 
defendant quite openly and without objection 
on the part of any of the antherities and 
that he paid no rent*whatever to the defend. 
ant over and above the revenue. Moreover, 
to show that the plaintiff was thoroughly 
installed as the tenantof five squares, we find, 
in one instance, that the defendant himself 
took some of the plaintiff’s land on leasa. 
We, then, find that in 1907 the defendant 
effected a purchase of this land and bacam; 
possessed of the full proprietary rights. 
Without any delay, the plaintif immediately 
called upon him to fulfil his bargain and to 
accept ong half of the price which he, the 
defendant, had paid for the proprietary 
rights of the land and to hand over half of i; 
to him. This the defendant refused to d) 
and the plaintiff lost no timain bringing tha 
present suit, 

There is oral evidence of more or lgs33 
value regarding the agreement alleged t» 
have been entered into by tha partias. Va 
do not see auythiog at all inherently impeo- 
bable in plaintiff and defendant having 
talked over their purposes and intentioas 
with regard to the land, with oshsr3 ab tha 
time when applications were baing mada, 
Possibly the witnesses now pab forward mora 
definite statements as, to what they heard 
than can be justified by their actual racollec. 
tion, but we sea nd reason to doabs that 
these intentions of the parties were menbtion- 
ed in the presence of some of tha witnesses; 
and if, as we are informod, sach arrange: 
ments amongst capitalist grantees wera nos 
uncommon, there is nothing to ba mash 
surprised at in the fags that soma of thos» 
wh. wera present should remamber thas tha 
parties te this suit made səmə saci arrange. 
ment. We think that the oral evidense i3 
not altogether without weizhtsand that 
coupled withthedocumentaryeviteacaand bho 
admitted facts, it provesethat the azraamant 
alleged by the plaintiff thhava basa enteral 
into was reqliyecomea to by the parties, 
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The explanation put forward by the 
defence for the expenditpre by the plaintiff 
upon the clearing of the land, the building 
of the house, and the subscription to the cost 
of a well is that the plaintiff was allowed to 
occupy five squares*of the land as an act of 
charity and that he considered it worth- 
while to inoar all these expenses on the 
expectation of being allowed to remain in 
possession so long as the tenancy lasted. The 
defendant’s denial of the fact that this ex- 
penditure shad been incurred is not seriously 
pressed. No reason whatever has been 
assigned why the defendant should make a 
present to the plaintiff of so large a sum per 
annum in charity as must have resulted from 
his action in this case, and we may say at 
once that we cannot accept this explanation. 
The plaintiff, no doubt, alleges thatthe defend- 
ant was at liberty to purchase the property 
at any time after five years, The defendant, 
however, has not produced the conditions of 
his tenancy and from the rules, already 
quoted, it appears that the defendant, as a 
capitalist grantee, was ut liberty to purchase 
the land in his tenancy at any time during 
the period of that tenancy. It is, therefore, 
absurd to suppose that the plaintiff, who 
was in more or less straitened circumstances, 
would have gone on expending considerable 
sums of money upon a tenancy from which 
he was liable to be turned out at any 
moment. Itis quite clear that if he had not 
had some guarantee of a more or less perma- 
pent possession, he would not have incurred 
all these expenses. 

Ibis also urged against a decree for 
specific perfurmance being granted in this 
ease that the bargain is avery unfair one 
to the defendant inasmuch as the land 
which is claimed upon payment of 
Rs. 2,924-13-44 is worth an income of 
Rs. 1,500 per annum and, therefore, the 
capital value of it isat least Rs. 25,000. To 
this the immediate answer is that all that the 
defendant himself actually paid to obtain 
the proprietary rights was Rs. 5,850, half of 
which is now offered, Farther, it must be 
remarked that at the time the bargain was 
entered, into neither side was aware of what 
the valuegof the bargain might turn out to 
be. So farwe have no hesitation ir finding 
in favour of the plaintiff's contentions as 

against those of tof defendant, eit ° 

It is, however, further urged by the learned 
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Counsel fer the respondent that the” cont?act, « 
is Void as being fraudulent, the reason given 
being that under the rules only persons 
actually approved in their own personglity by 
the Revenue Authorities can become grantees 
of, tenancies and that, consequently, the bar- 
gain was one which was illegal and would 
not have been sanctioned by the Financial 
Commissioner. The provisién, section 8 of - 


„Act III of 1893, which is relied ae for this 


contention, runs as follows:— 

“8° The rights or interests vested in a 
tenant by or under this Act shall not be 
capable of being attached or suld in execution 
of a decree or order of any Court or in any 
insolvency proceedings, nor shall they or any 
of them, without the previozs consent in 
writing of the Financial Commissioner, be 
transferred or charged by any sale, gift, 
mortgage or other private contract”, 

To begin with, we “do not find that the 
contract actually entered into infringes this 
provision inasmuch as throughout, it is quite 
clear that the defendant was the responsible 
grantee, qua the authorities, and that as a 
grantee he was perfectly entitled to associate 
with himself in the cultivation of the land 
any one whom he pleased. No doubt, the 
plaintiff would have been unable personally 
to enforce the clause which permits a grantee 
to acquire the proprietary rights. These 
rights and privileges appertain only to the 
person accepted as a grantee, t.e., the defend- 
ant. We further find that when the land 
was purchased by the defendant, there was no 
restriction whatever upon his selling it to 
whom he pleased. Wethink, therefore, that 
the plea that the bargain was void for fraud 
is untenable on the facts. We must, further, 
point out that the fraud which voids a 
contract between the parties, contemplated 
by section 19, under which a contract is 
voidable, and section 23, under which the 
consideration of a contract is void for fraud, 
is fraud as defined in section 17 of the 
Contract Ach Now here the only fraud 
alleged is that inasmuch as no valid transfer 
could be made of the tenancy without the 
consent of the Financial Commissioner, and 
such consent has not been obtained, the 
contract is voidable by the defenflant and the 
consideration is void under section 23 of the 
Contract Act. This contention does not 
appear to us to be tenable. The terms used 
as regards the necessity for the pré@vio ug 
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Written consent of the Financial Com- 
missioner, who represents the landlord Go- 
verrment in this matter, are precisely the 
same as the terms used in clause 56 of the 
Tenancy Act in regard to transfers of their 
occupancy rights by tenants. All that these 
sections provide really is that no such 
contract shall have any validity as against 


‘ the landlord unless it can’ be shown that his 
previous written consent has been given. The, 


Financial Commissioner is no party tọ this 
suit and wili {bə in no way bound by the 
decision come to as regards this part cf the 
question. The rulings quoted to us on this 
subject, Jaggan Nath v. Secretary of State 
for India (1) and Sahib Ram v. Nagar 
Mal (2), do not appear to have much 
bearing on the case’ We see no reason to 
differ from the decision come to in Al 
Mardan v. Bakar Khan (3), in a very similar 
matter. It was remarked in the judgment in 
that case that a decree passed in accordance 
with acompromise which had been come to 
was not against the landlord who was no 
party to the suit and would in no way pre- 
vent the Government, t. e the Financial 
Commissioner, from enforcing any right 
which it might possess in consequence of the 
infringement of the conditions of the tenancy. 
Jt was also remarked that this view was 
supported by the fact that no special pro. 
cedure, such as is provided by section 21 of 
the Punjab Alienation of Land Act, has been 
inserted in Act III of 1893, and ib was held 
in that case that the agreement to which 
effact has been given was valid between the 
parties and that it would be opan to the 
landlord to enforce or to forego any right of 
interferenca which he might possess. The 
case is precisely the same here. If the 
conditions of the tenancy have been infringed 
insuch a manner as to give the Financial 
Commissioner the right to cancel it, it would 

e open to him to enforce that right or not 
to enforce it as might appear best to him; 

nd there is nothing to prevent a Civil Court 
Grom enforcing a contract infer parte; which 
is in itself in no way illegal or fraudulent 
qua those parties merely because some further 
authority or third person may havea rigat 
to refuse to*give effect to that contrach ag 


regards himself. 
(1) 21 P. R. 1886. ° 
(2) 63 P.R. 1884. 
(3) 517 Ind. Cas. 680, 
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We need not go into the other questions 
raised in the-course ọf the discussion regard- 
ing the specific performance or partial 
performance of contracts or the necessity 
under which the law Courts labour of 
endeavouring to ascertain the terms of a 
partially performed contract which are 
uncortain, because we have foynd that, as a 
matter of fact, there is no uncertainty as to 
the contract entered into in this case, 


It follows from the above findings that the 
appeal must be accepted. The appeal is 
accordingly accepted and theclaim decreed 
as prayed with costs against the defendant- 
respondent throughont, 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPBAL No. 1055 or 1911, 
May 22, 1912, 
Present:—Mr, Justice Piggott, 
RAM PARTAP RAI—P.warntipp— 
APPELLANT 
VETERS 


RAM PHAL TELI AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Contract Act (IK of 1872), ss. 24, 58, 65—Void con. 
tract—Loan in consideration of promise to give posses- 
sion of occupancy holding—Suit on agreement —Indem- 
nity-——Righé to swe. 

A, advanced a loan to B.under an agreement that 
if B. failed to pay 4 the interest from year to year 
B. will put A. in possession of an occupancy holding 
the transfer of which was forbidden by law. In the 
agreement, there was a covenant of indemnity that 
in case of failure to pub A. in possession, A. micht 
suo for principal and interest: = 

Held, (1) that the whole agreement was void by 
reasou of section 24 of the Contract Act; 

(2) that section 58 of the Act was inapplicable to 
the case as there was no alternative promise capable 
of being separated altogether from the illegal portion 
of the agreement; 

(3) that A. was not entied to sue on the covendhé 
of indemnity; 

(4) that section 65 of the Contract Act had no 
application to the case, as it could not be said that 
any agreement between the parties was discovered to 
be void or any contract became void after it had 
been entered into; ý ‘ 

(5) that the parties being in pari delicto and B. not 
having permitted A. to obtain Norsssion of the hold. 
ing, A. was entitled to no relief 
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Second appeal from the decision of the 
District Judge of Ghazipur, dated the 19th 
August 1911. 

JUDGMENT.—The only question now in 
controversy in this suit is as to the effect 
of the deed of the 19th of June 1903. By 
ihis deed, the plaintiff advanced to the 
defendants sum of Rs. 99-15-9. As ona 
of the considerations for this loan, the 
obtaining of which was the single object 
af the agreement, so far as the defendants 
were coodbrned, the plaintiff obtained from 
them an agreement that if they failed to 
pay him the interest from year to year, 
they would put him in possession of a 
certain tenant’s holding. This was an 
occupancy holding, the transfer of which 
is forbidden by law. A part of” the con- 
sideration obtained by the plaintiff in 
return for his loan was unlawful and this 
deed of the 19th of June 1903, consequently, 
constitutes a void agreement by reason of 
section 24 of the Indian Contract Act IX 
of 1872. I do not consider that section 
58 of the same Act applied to the present 
case as there was no alternative promise 
capable of being ssparated altogether from 
the illegal portion of the agreement. The 
illustration to that section shows clearly 
the class of cases to which itis intended 
to,apply. Nor is the plaintiff entitled 
to sue upon what may be describad as 
the covenant of indemnity in this deed of 
the 19th of June 1903, 2. e, the slipula- 
tion that in case of failure to put him in 
possession, he may sue for principal and 
interest. The defendants could not bind 
themselves under penalty to d> an illegal 
act, z.¢,, to give possession of their occupancy 
holding. 

I am further of opinion that section 65 
of the Indian Contract Act IX of 1872 has 
no application to a case like the present, 
where it cannot be said that any agrea- 
ment between the parties was discoverad 
to be void after it had been entered into 
orethat the contract ,ecame void after it 
had been entered into. The parties entered 
into an unlawful agreement undere which it 
was sought to bind one wot them to do 
something è forbidden by law and the entire 
agreement Was of such a nature that, if per- 
mitted, it would dgfeat the provisions of 
law, The sada ice in pari delicto and as 


the gdefendants have not permitted the 


plaintiff t obtain possession of the holding 
he “is entitled to no relief. I dismiss this 
appeal with éosts. 

Appeal dismissed. 
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MADRAS HIGH COURT. 
ÅPPEAL against Appentata ORDER No. 63 
or 1912. 

Decamber 12, 1912. 
Presant:—Me Justico Sandara Aiyar. 
RAMASAWMY JYANGAR —APPELLANT 
versus 
CHINNATHAMBI CHETIY— 


RESPONDENT, 
Limitation —~Mortgage decree —Haecution—Time com- 
mences from date of order absolute. 
In the case of an application for the execution of a 
decree for sale ina mottggge suit, limitation runs 
from the date when the decree absolute is passed. 


Appeal against the order of the District 
Court of Trichinopoly,in A. S. No. 23 of 
1911, preferred against that of the Dis- 
trict Munsif of Namakkal, in E P. No. 915 
of 1910, in O. S. No. 1209 of 1906. 

Mr. T. Rangachariar, for the Appellant, 

This appeal coming on for hearing under 
the provisions of Order XLI, rule Ll of Act 
V of 1908, the Coart delivered the following 

JUDGMENT.—The decree in this case 
was passed on the 23th March 1907. The 
order absolute was passed on the 14h 
October 1907. It has been held by this 
Curt in at least two cases, following a 
decision of the Privy Council, that limita- 
tion inthe case of an application for the 
execution of a decree for sale in a mort- 
gage suit runs only from the date when 
the decree absolute ig passed. It is not 
shown thatthe decree was made absolute 
more than three years before the date when 
the present application was put in. Ae 
cording to the statement in the order of 
the lower Appellate Court, ib was passed 
within that time. 


I dismiss the appeal. 
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*-OUDH J JUDICIAL a 
COURT. 
"Finer Civit Appeat, No. 7 or 1912. 
. June 21, 1912. 
Present: ~Mr. Lindsay, J. O., aad 
Mr. Rafique, A. J. O. s 
“Lala RAGHUNATA DAS AND OTAERS— 
PLAINZIFFS—APPELLANTS 
VETSUS 


DEPUTY COMMISSIONER or PARTAB- à 


GARH, vor KALAKANKAR Estats—e 


DEFENDANT RESPONDENT. 
. Wak? property, alienation of ~Trustee, money bor- 
rowed by—Chargeon wakf property—Hlements necessary 
to prove —Powers of trustee to borrow money on security 
of wakf property—-Presumption as to the validity of 
loan taken by trustee--Money borrowed by unau- 
thorised trustee, whether charge on property. 

Where a creditor sues to recover money advanced 
to the trustees of a certain wakf property on the 
security of such property, he must show that the 
money was required for the wakf and was spent on it. 
The trustees would have no ower to alienate the 
trust property by taking a foan unless there was an 
unavoidable necessity for taking such a loan, the 
power of a trustee being like that of a manager for an 
infant heir. 

Abhiram Goswami v. Shyama Charan Nandi, 36 C. 
1008; 10 0. L. J. 284 (P. C.) 6 A. L. J. 857; 11 Bom, 
L. R. 1234; 19 M. L. J. 530; 140. W. N. 1;4 Ind. Cas, 
449; 36 T. A. 148, followed. 

When a loan is taken by a trustee there is no pre- 
sumption that it is for the benefit of the trust. 

A self-constituted trustee, who professes to maintain 
the wakf and act as a trustee, cannot be considered 
a trespasser; and he can create no valid charge on 
the wakf property. 

Shri Ganesh Dharnidhar Maharajdev v. Keshavrav 
Govind Kulgarkar, 15 B. 623, followed. 


Appeal against an order of the Subordinate 
Judge, Partabgarh, dated 25th October 
1911. 

Babu Basudeo Lal and Pandit Gokaran 
Nath Misra, for the Appellants. 

Babu Nogendra Nath Ghoshal, 
Respondent. 


JUDGMENT.— Raja Hanuwant Singh was 
the original talukdar of Kalakanker to whom 
a sanad of the taluka was granted by the 
British Government. In 1859, he executed 
a deed of gift of the entire taluka in favour 
of bis minor grandson, Rampal Singh. 
Raja Hanuwant Singh continued in posses- 
sion of the taluka presumably on behalf of 
his grandson, managing the estate for him, 
Sabsequent to the gift of 1859, Raja 
Hanuwant Singh created a religious wagf 
and dedicated to it six of the taluka villages. 
He appointed four of his servants as trustees 


for the 
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tà that riain allowances out of the 
income of the°wagf villages. No document 
about the wagf was written at first. In 
1871, on account of disputes with his 
grandson, Raja Hanuwant Singh brought a 
suit for the cancellation of the deed of gift of 
1859. On the lst of September 187], 
a compromise was arrived at under which the 
wagf in question was recognised. A decree 
was passed in terms of the compromise, On 
the 80th of October 1871, Raja Hanuwanth 
Singh executed a formal deed of wagf by 
which certain villages were dedicated to the 
wagf and four persona, viz, Pandit Ram Lal, 
Lala Ram Dial, Pirthipal and Chandika 
Prasad, were appointed as trustees. By a 
deed dated the 2lst of October 1872, the 
four trustees added to their number one Lal 
Ram Pershad Singh. By another document 
dated 30th August 1573, the five trustees 
agreed to administer the trust. On the 
26th January 1478, the five trustees 
borrowed Rs. 6,500 from the plaintiffs- 
appellants’ firm and hypothecated & annas of 
Chachauman, one of the woof villages, by way 
of security. On the 15th of July 1831, Raja 
Hanuwant Singh died and was succeeded by 
his grandson, Raja Rampal Singh, under the 
compromise decree, dated the Ist of Septem- 
ber 1871, by which the latter was given only 
a life-estute in the taluka. On the 22nd eof 
December 1881, the five trustees resigned 
their office and execuied a deed of relinquish- 
ment in favour of Raja Rampal Singh in 
consideration of permanent lease of certain 
villages granted to them by” Raja Rampal 
Singh. The latter took possession of the 
wagf property. The loan of the 26th of 
January 1878 had remained unpaid. The 
sum of Rs. 8,600 was due on account of it 
in 1888. On the 29th of May 1883, Raja 
Rampal Singh executed a fresh deed of 
mortgage for Rs. 8,600 hypothecating a 
portion of the wagf property. In 1599, the 
loan had amounted to Rs. 12,000. Raja 
Rampal Singh gave another deed on the 
21st of April 1899 fordRs. 12,000, by whieh 
he hypothecated two villages, Khalisa and 
Umanpur® One of the conditions of the deed 
of 1899 was that if for some reason Khalisa 
and Umanpur were not available’ for the 
paymentof the loan, the loan’ could be 
realised by sale of the othgr wagf property. 
The two villages of Khale and Umanpur 
were also des@ribed, th ani of Pg 
. ne. 
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part of the wagf property. Raja. Rampal 
Singh died about three years ago, and was 
succeeded by Raja Ramesh Singh who died 
about two years ago. He was succeeded by 
his minor son, Raja Audesh Singh, whose 
estate is under the Court of Wards. 

On the 8rd April 1911, the plaintiffs- 
appellants sed the minor Raja in the Court 
of the Subordinate Judge of Partabgarh to 
recover Rs. 12,000 principal, and Rs. 4,449 
ginterest on the basis of the deed, dated the 
Q1st of April 1899, by sale of the wagf 
property and not by sale of Khalisa and 
Umanpor. The claim was resisted on 
various pleas. It was urged in defence that 
no loan was taken, as a matter of fact, by the 
trustees in 1878 and none was required for the 
trust. Andif one was taken, the money was 
not applied to any of the purposes of the 
wagf. The trustees had no right to resign 
their office and make over the wagf to Raja 
Rampal Singh. The latter could not create 
any valid charge on the wagf property and 
that he created none. The plaintiffs-appel- 
lants could claim no relief against the 
wagf property on the basis of the deed of the 
21st of April 1899. The plaintiffs. appellants 
rejoined that if Raja Rampal Singh obtained 
the wagf property without any right, he 
became absolute owner ofit as he remained 
in possession as a trespasser for more than 12 
years and be could create a valid charge on 
it. In case the deeds executed by him are held 
to be invalid, the plaintiffs-appellants should 
get a decree on the basis of their original 
loan as evidenced by the deed of 1878, 
The learned Subordinate Judge . accepted 
almost all the pleas in defence. He 
held that there was no proof that any 
consideration passed on the deed of 1878, or 
that a loan was then required for the wagf 
or that the money, if taken, was spent for any 
of the purposes of the wagf. He further 
held that the trustees had no authority to 
resign their office and make over the wagf 
property to Raja Rampal Singh, nor could 
the latter create a,valid charge on the 
wagf property without some good cause. 
The learned Subordinate Judge found the 
factum of execution of the three deeds in 
favour off the appellants. The claim was 
accordingly dismissed. 

In appeal, all the questions decided against 
the appellants arefraised. The ‘first point 
for,discussion is that of consideration, The 


. 
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learned Advocate for the appellants contends* 
that the recital in the deed of 1878, the 
recognition of the loan by Raja Rampal Singh 
and partial payment towards it by the latter 
sufficiently prove the passing of the o3nsidera- 
tion on the deed of 1878. This argument 
may have carried some weight if there had 
been no other evidenceon the record. One 
of the surviviug trustees, vzz., Pirthipal Singh, 
is unable to swear that any consideration 
passed on the deed in question. THe scriba 
of thedeed has sworn that no money was 
paid at the time of the execution of the deed. 
It was agreed that the money would bs 
paid at the time of registration. The 
registration endorsement shows that no 
money passed hands at the time of registra- 
tion. Mohan Das, plaintiff No. 2, gives 
quite a different version. He says that Ram 
Dial, one of the trustees, went to Lucknow 
and borrowed Rs. 1,500 of Narain Das, the 
brother of the witness. No writing was 
taken from Ram Dial and no entry was made 
in the shop books of the loan advanced to 
Ram Dial. Mohan Das could not be spaak- 
ing of the loan of 1878 as that was for 
Rs. 6,590, In view of this evidence, we are 
unable to hold that the passing of the 
consideration on the deed of 1878 ig 
proved. 

But even if it be conceded for the sake of 
argument that consideration had passed on 
the deed of 1578, the plaintiffa-appsllants 
must show that the money was required for 
the wagf and was spent on it. It is a well 
understood rule of law that the power of a 
trustee of wagf property is like the power of 
a manager for an infant heir. The trustee 
must prove unavoidable necessity for the 
loan he takes or for any alienation of the 
trust property that he makes, vide Abhiram 
Goswami v. Shyama Charan Nandi (1). In the 
present case, the story of the plaintiffs. 
appellants is that the loan was taken by the 
five trustees in 1878 to pay the purcbase- 
money of 8 annas of Chachaumau. There ig 
no evidence in support of that allegation. 
The same argument is repeated in support 
of the necessity of the loan as was urged 
in proof of the passing of the considera- 
tion, Itis said that the fact of all the 
trustees joining in,the loan, the recogni- 

(1) 86 C. 1003; 10 C. L. J. 284 (P.O); 6 A. L.J 


857; 11 Bom. L. R. 1234; 19 M. L. J. 530; 14 C. W. N. 
1; 4 Ind. Cas, 449; 86 I, A, 148. 2 
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tion of it and part payment on it by 
Raja Rampal Singh raised the presimptigqn 
that the loan was taken for the benefit of the 
wagf. The argument assumes that if a loan is 
taken bya trustee, it must be presumed that 
it was taken for the benefit of the trast. No 
such presumption is permissible under the 
law. The conduct of Raja Rampal Singh is 
no ground for holding that the loan was taken 
for the benefit of the trust. The Raja had 
persuaded the trustees for a consideration to 
make over the wagf property to him ands» he 
was not likely to scrutinize their former con- 
duct closely or to question a small loan taken 
by them prior, to the transfer of the wagf 
property in his favour. We, therefore, agree 
with the lower Court that the plaintiffs- 
appellants have failed to prove that the 
loan of 1878 was required for the wagf or was 
spent for any of the purposes of the wref. 

The next question for consideration is 
whether the trustees were competent to 
resign their office and make over the wagf 
property to Raja Rampal Singh. The action 
of the trustees inthis matter has not been 
seriously defended before us. And indeed it 
could not be justified under the terms of the 
deed of wagf. The deed gave the trustees 
no power to resign or transfer the wagf pro- 
perty for management to another. But it is 
argued that Raja Rampal Singh was either 
a trespasser and by his adverse possession 
became full owner of the wagf property or was 
a trustee of that property. In either ease, the 
deeds given by him create a valid charge on 
that property. 
_ There is no question of trespass in the case 
as Raja Rampal Singh never pretended to 
break up the wagf. He professed to main- 
tain the wagf and act as a trustee though a 
self-constituted trustee. And as he was 
not a duly authorized trustee, he could 
create no valid charge on the wagf property— 
vide Shri Ganesh Dharnidhar Maharajdev v. 
RKeshavar Govind Kulgarkar (2). But 
if it be assumed for a moment that he 
@ould deal with the wagf property, it 
must be shown that he created the charge on 
the wagf property for some unavoidable 
necessity. And it has already been remarked 
that no necasgity has been made out. 

The appeal, therefore, fails and is dismissed 
with costs. ° 


Appeal dismissed. 
(2) 45 B. 625, 
® 


PRIVY COUNCIL, 
APPEAL FROM THE Hian Court AT MADRAS. 
December 13, 1912, 

Present: —~Lord Macnaghten, Lord Moulton, 
Sir John Hdge and Mr. Ameer Ali. 
Srimaé PRATHIVADI BHAYANKARAM 
GOVINDA CHARYULU AND ANOTAER— 
APPELLANTS 

versus. . 

Sri Rajah RANGAYYA APPA RAO 

BAHADUR AND OTHERS— RESPONDENTS. 

Hindu Law—-Right of reversioners to sue —Privy, 
Council Appeal-—Practice—Concurrent findings. 

A Hindu sued for the récovery of an estate on the 
ground (1) that he was the adopted son of the last 
male holder and (2) that he was, along with his bro. 
thers, the nearest reversioner. Both the Courts found 
that the alleged adoption was not proved: 

Held, (1) that, as there were concurrent findings of 
the Courts below on the first ground the findings 
were conclusivo and could not be questioned; 

(2) on the second ground, thatas it was not proved 
that the plaintiffand his brothers were the nearest 
reversioners, entitled to exclusive possession of the 
property in question, the suit ought to be dismissed, 

Appeal from a judgment and decree of the 
High Court at Madras, dated March 9th, 
1905, reversing that of the Subordinate Judge 
of Kistna, dated December 23rd, 1901. 

Mr. DeGruyther, E. 0., (with him Mr. 
Parikh), on behalf of the Appellants, con- 
tended that the appellant Govinda was 
the adopted son of the last male holder and 
was also entitled to challenge any act on the 
part of the widow of the last male holdér, 
which injuriously affected the rights of the 
reversioners. The original mokhasadar, the 
zemindar, had no right to resume the village 
in question. 


sir E. Kichards, K. O., and Mr. Dunne, 
appeared on behalf of the Respondents, but 
were not called upon to reply. 


JUDGMENT. 

Mr, Ameta Ati—This is an appeal from 
a judgment and decree of the High Court of 
Madras dated the 9th of March 1903, and 
arises out of a suit brought by one Desika 
OCharyulu, since deceased, the father of the 
present appellants, in the Court of the Sub- 
ordinate Judge of tbb Kistna District, ‘to 
recover possession of a village called Veleru, 
lying in the Sub-District of Nuzvid. 

The village in question appertained origis 
nally to the gzemindari of Nuzyid, which 
belongs to the first defendant. It appegrs 
to have been granted ig perpetuity some- 
where about the middle of the 18th century 
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by the zemindar of the time to a priestly 
family whose last direct representative, 
Govinda Chariar, died ip 1847.. He left him 
surviving a widow named Perindevi and an 
infant son who died shortly after. Perindevi, 
on the death of Govinda Chariar, obtained 
possession of the ‘entire property including 
the village of Veleru, first as the guardian of 
her son, and afterwards as his heir entitled 
to the limited extate under the Hindu Law. 
Tn 1885, she granted a lease of Veleru for 


ten years to the first defendant, who is now 


“represented by his son, the respondent Appa 

Rao. And in 1837, shé gave to him another 
lease for a further term of ten years. The 
defendant is admittedly in possession of the 
village of Veleru under those leases, 

Perindevi died in January 1888, and the 
present suit was brought by the plaintiff in 
1909, on the ground that he was the adopted 
gon of Govinda Chariar, and that the leases 
created by the widow terminated with her 
death and were not binding against him. 
He also alleged that as the widow had been 
let by him into possession of the village in 
question, the defendant was estopped from 
disputing or denying his title. In the alter- 
native, be urged that he, along with his 
brothers, defendants two to five, were the 
nearest reversioners to Govinda Chariar, and 
that, therefore, he was entitled to recover the 
viliage by virtue of his own right and of that 
of his brothers. 

The Subordinate Judge, after a careful 
examination of the evidence, came to the 
conclusion that the plaintiff had failed to 
establish his allegation of adoption by 
Govinda Chariar. He also held (on remand) 
that the story of the plaintiff that he had 
been ever in possession of the properties left 
by Govinda Chariar, or that he let Perindevi 
into possession of the village of Veleru, was 
wholly untrue. But he thought there was 
some evidence that the plaintiff and his 
brothers were the nearest reversioners to 
Govinda Chariar; and holding that the 
brothers had lost, owing to limitation, the 
right to recover their, shares, he gave the 
plaintiff a decree for one-sixth of the pro- 
perty in suit. 5 

Both parties appealed to the High Court 
where thee learned Judges Sffirmed the view 
taken by the trial Judge on the first two 


issues. They held ghat the plaintiff’s story 
relating to adoptioff/and possession was false, 
è 
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and that he had no right to maintain this 
action os either of those grounds. ° 
‘These are concurrent findings of fact, and 
their Lordshifs are of opinion that it is not 
open to the appellants to question those 
findings. g 
. The High Court differed, howaver, from 
the Sabordinate Judge with regard to the 
plaintiff’s right as the nearest raversioner to 
Govinda Chariar. They held, in effect, that 
the evidence tracing a common descent from 
a person named Annam, whose exfstence at 
some remote period of antiquity was involved 
in obscurity, was not satisfactory, nor, was 
it clear that the plaintiff and his brothers 
were the only persons claiming descent from 
Annam. As a matter of fact, itisin evi- 
denca that a number of persons ‘living in 
Conjeevaram also claim to ba descended from 
him. The High Court, accordingly, came to 
the conclusion that the plaintiff had failed to 
establish his allegatidn that he was the next 
reversioner to Govindé Chariar, aud reversing 
the judgment of the Subordinate Judga, dis- 
missed the suit. 

Their Lordships are of opinion that the 
view taken by the learned Judges is well- 
founded and that the plaintiff having failed 
to establish any title against the dsfendants, 
his astion was properly dismissed. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal shoald 
be dismissed with costs. 

Appeal dismissed. 


Solicitora for the Appellants: Messrs. T. In 
Wilson, § Oo. 

Solicitor for the Respondent: Mr. Douglas 
Grant. 


ALLAHABAD HIGH COURT. 
Execution First Civic rrsan No. 129 
oF 1912. 

December 9, 1912. 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafiqoe. 

KALIAN AND otases—Derenpants — 
APPELLANTS 
versus 
SADHO LAL AND OTAERS— PLAINTIFFS — 

RESPONDENTS, ` 
. Civil Procedure Code {Act V of 1998), O. XXXIV, 1. 8 
l e 
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KALIAN V. SADHO LAL. 
— Mortgage suit—Time fixed for redemption ‘oy prior 


. métgages —Eatension of time—Redemptiow. 


In a suit for sale on the basis of a mortgage, some 
of the defendants pleaded priority and asked that the 
plaintiff should be made to redeem their mortgages 


before ke could put the property to sale. The Court 
gave the plaintiff a decree subject to his paying the 
prior mortgages within a certain time. Owing to 


some miscalculation, the decree-holder could no? đe- 
posit tae full amount due under the prior mortgage, 
within the time fixed by the Court and asked the 
Court to extend the time to make good the deficiency. 
The Court granted further time: 

Held that Order XXXIV, rule 8 of the Code of 
Civil Procedure applied and the Court was wight in 
granting further time. 

Execution first appeal from the decision of 
the Second Additional Subordinate Jadge of 
Agra, dated the 13th February 1912. 

Mr. J. N. Ohaudhri (with him Dr. S. 0. 
Banerji and Mr, S. O. Ohaudhri), for the 
Appellants. 

The Hon’ble Dr. Sunder Lal (with him Mr. 
Gokul Prashad), for the Respondents. 


JUDGMENT.—This* appeal arises out of 
the following circumstances. The respond. 
ents to this appeal brought a suit for sale 
on the basis of a mortgage. They implead- 
ed certain persons as subsequent trans- 
ferees. It appears that there were three 
prior mortgages, one in favour of Bidhi Chand 
‘and iwo in favour of Kalian. Bidhi Chand 
sold his rights to~Kalian and the other three 
appellants before us. At the trial of the 
suit, these four persons thought it fit to 
.stand upon their rights as prior mortgagees 
‘and claimed that the plaintiffs should 
redeem them before they sold the mort- 
. gaged property. The result of this was a 
compound decree in favour of.the plaintiffs 
to the following effect. The Court ordered 
-the original mortgagors to pay up the plain- 
tiff's debt within three months. It then 
ordered thatif they failed soto pay, the 
plaintiff should pay within a further period 
of one month tothe present appellants the 
sums due on the three prior mortgages, 


è and conditional upon their so doing, the 


decree gave the plaintifis’ power to con- 


e solidate the amounts dus on all the morf- 


gages and to put the property to sale for 
the full amount. It went on to say that if 
the plaintiffs failed to pay off the amounts 
due on theeprior mortgages within the time 
allowed, the suit should stand dismissed. 
The original mortgagors failed to pay the 
money within the time allowed. Thereupon 
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month, deposited Ks. 38,690 stating in their 
application depositing the money that the 
amount is due to Bidhi Chand and Kalian. 
The money was really payable to Kalian 
and the other three appellants who had 
acquired the rights of Bidhi Chand. The 
sum, which ought to have been deposited 
by the decree-holders, really amounted to 
something over Rs. 4,000. Shere had been 
an error in calculation and, therefore, after 
the period of one month, Kalian and his co- 
appellants put in a petition of objection Jn 
which they pointed out that fhe amount 
deposited was not the full amount and, 
therefore, the plaintiffs’ claim under the 
terms of the decree should be dismissed. 
They made no mention of the error in’ 
entering Bidhi Chand’s namein the appli- 
cation. The decree-holders in reply pleaded 
that the defisiency in deposit was dae to 
miscalculation. They also pointed out the 
error in entering Bidhi Chand’s nama and 
asked for further extension of time to make 
good the deficiency. The Court allowed the 
application. Hence the present appeal. 

The argument of the appellants is that 
the Court had no power whats>ever to extend 
the time, that section 143 of the Code of 
Civil Procedure does not cover the case in 
which a time is fixed by the decree for the 
doing of some act mentioned inthe desree, 
and that Order XXXIV, rule 8, woulde not 
cover the case as the suit was not one for 
redemption. On behalf of the respondents, 
it is contended that the order being an 
order extending time, no appeal whatsoever 
lies, as Order XLIII, rule l clause (O) only 
grants appeals when the Court refuses to 
extend time. The reply to this is two-fold 
first, that the order granting time is a decree 
within the meaning of section 47 of the Code 
and secondly, that even if it be not a decree, the 
order passed is without jurisdiction and the 
Court has power to set it aside in revision. 
In our opinion, the order passed by the lower 
Court was with jurisdiction and was justified 
by Order XXXIV, rule 8. It is true that in 
its inception, the sait was not a suite for 
redemption. It was asuit for sale but 
directly® the present appellants determined 
to stand upon their prior rights and demand- 
ed redemption, the suit became & compound 
suit and, as a matter of fact, the decreeewas 
both for sale and redemption and so far as * 


thesplaintifis, within a further time of one “the decrees between te present parties is 


+ 
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concerned, it is clearly and simply a decree 
for redemption. In our opinion, the 
proviso to rule 8 of Order XXXIV, clearly 
applies and the lower Court had power to 
pass the order. So far as the merits of the 
case are concerned we think the order of 
the Court below is correct. The objection 
taken by the present appellant was simply 
as to the amé@eunt and the Court below was 
satisfied that there wasa bona fide mistake 
in calculation, As to the entry of Bidhi 
Chand’s name, the error was pointed out by 
the plaintiffs themselves.. The lower Court's 
order has done material justice. We see 
no reason to interfere and dismiss the appeal 
, with costs including }fees on the higher scale, 


Appeal dismissed, 


PUNJAB CHIEF COURT. 

Orvo Revision Petition No. 3 or 1912. 
December 2, 1912, 
Present:—Mr. Justice Shah Din. 

In the goods of Sardar AMRIK SINGH, 
late of GUJRANWALLA, Decegaspo., 
Sardar ISHWAR SINGH— PETITIONER 

versus 
Messrs. HARKISHEN LAL ann GANPAT 
RAI-—Ossscrors — RESPONDENTA, 

Probate and Administration Act (V of 1881), s.9— 
Succession Act (X of 1865), s. 184—Will—Probate— 
Grant of Probate to some executors —Subsequent appli. 
cation by remaining evecutor-—Practice, 

The grant of a Probate to some of the executors of 
a Will does not debar the remaining executor to apply 
for a Probate of the Will. 
< In such a case, the Probate should be granted to 
the subsequent applicant jointly with the executors to 
whom the Probate had already been granted. 

Petition of Sardar Ishwar Singh, under 


Act V of 1881, for grant of Probata of the - 


Will of the deceased. 
Mr. Obedullah, for the Petitioner. 
Mr. Beechey, for the Respondents. 


ORDER.—The late Sardar Amrik Singh 
of Gujranwala, who died on the 2ad Septem- 
ber 4911, made a Will on the lst September 
1911, in which he appointed as his executors 
three gentlemen, Mess. Harkishen lal 
and Ganpat Rai, Barristers-at-law, Lahore, 
and the petitioner, Sardar Ishwar Singh, 
who is a cousin of the deeeased. Messrs. 
Harkishen Bal and Ganpat Rai made an 
appltcation under Act V of 1881 in this 
“Court on the 22nd Jahaary 1912 for grant of 


Probate of the Wil? of the dedbased, and * 
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Probate was granted to them by order of his , 
Court, dated the 26th February 1912. ii 

The present, application has been neade 
under the above-mentioned Act by the third 
executor, Sardar Ishwar Singh, for Probate 
of Sardat Amrik Singh’s Will, and it has 
ba8n resisted by Messrs. Harkishen Lal and 
Ganpat Raion the ground, inter aha, that 
Probate having already been granted to them 
by this Court as executors appointed in the 
said Will after duly citing the petjtioner, 
Ishwat Singh, and the Probate so granted 
being still in force, a second Probate cannot 
be granted tothe petitioner as one of the 
executors named in that Will. 

Mr. Beechey, Counsel for the objectors, 
has urged that this Court, having once 
granted Probate of the Will in question to 
two out of the three executors named | 
therein, is functus oficio, and that it can only 
entertain a new application by the third 
executor for grant of Probate after the first 
Probate has been duly revoked by a pro- 
ceeding under section 50 of Act V of 1881. 
In support of this contention, the learned 
Counsel has cited the case of Nga Pwe v. 
Mi Chan Tha (1), decided by the Upper 
Burma Judicial Commissioner’s Court. The 
passage in the judgment of the Court relied 
upon by Mr. Beechey runs as follows:— 
“Again, the fact that the District Court had 
granted Juetters to respondent did not 
authorize it, subsequently, to give her pos- 
session of any property. For the reason 
just explained, the grant of Letters did 
not, without farther proceedings, entitle her 
to possession; and, except in regard to the 
exhibition of an inventory and the revoca- 
tion of the Letters, the Court was functus 
oficio. In making an order that respondent, 
or rather her husband, Aung Hla, should 
take possession of the house, the Court was 
acting entirely without jurisdiction.” 

From this passage, it is clear that the 
point raised by Mr. Beachey in the present® 
case was not before the learned Judicial 
Commissioner in the ease cited; while, on® 
the other hand, section 9 of the Probate 
and Administration Act, which corresponds 
to section 184 of the Indian Succession 
Act, clearly provides for thee grant of 
Probate of a Will to several executors at 
different times. On this point, the decision 


(1) 10 Ind, Cas, 993; U. B, R., (1910) I, 169. @ 
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, of ¿he Abahabad High Courtin Pyan Nath 

*Qhose v. Jado Nath Bhatiacharji (2) ise in 
favqur of the petitioner. In Williams on 
Executora, Volume I, (tenth Edition), page 
295, tie following passage bears upon the 
point before me:— Probate granted to one 
of several executors, enures to the benéfit 
of all. Where there are several executors, 
upon the grant ef Probatedto one of them, it is 
usual to reserve power of making a like 
grant to the others. 
be unnecessary, both because the Pfobsate 
already granted enures to their banefit 
and because they have a right to the 
grant, whether the power be reserved 
or not. The practica is to take out what 
is called a double Probate; which is in this 
manner. The first executor that comes in 
takes Probate in the usual form, with re- 
servation to the rest, Afterwards, if another 
comes in, he also isto be sworn in the 
usaal manner, and an 6éngrossment of the 
original Will is to be annexed to such Probate 
iu the same manner a3 the first; and in the 
second grant such first grantis tobs re- 
cited, and so on, if there are more that some 
in afterwards.” 

In my opinion, this application by the 
third executor, Ishwar Singh, is maintain- 
able; and I accordingly overrule the pre- 
liminary objection raised by Mr. Beechey on 
behalf of the other two executors.. A fresh 
date will now be fixed for proceeding with 
the case, i 

Mr. Obedulla, for the Petitioner. 

Mr. Hisam-ud-Din, for the Objectors. 

dU DQ@MENT,—Counsel for Messrs. 
Harkishen Lal and Ganpat Rai says that 
his clients have no objection to Probate 
of the Will of the late Sardar Amrik Singh 
being granted to the petitioner, Ishwar 
Siugh, jointly with them. Let the Probate ba 
granted as prayed, 


(2) 20 A, 189. i 
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PRVY COUNCIL, 

A PPRAL FROY tae Higa Cover AT CALOUTTA. 
December 5, 1912. 
Present:—~Uord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
DHARANI KANTA LAHIRI 
CHOWDHURI AND ANOTHER-— APPELLANTS 
persus 
GABAR ALI KHAN AND OTHERS— 


RESPONDENTS, 

Burden of proof—Ejectment suit— Title ~Posseasion— 
Practice —Concurrent findings. ii 

In a suit for ejectinent of persons, admittedly in 
possession of lands fron’ which itis sought to eject 
them, it lies upon the plaintiffs to prove not only a 
title as against the defendants to the possession, but 
to prove that the plaintiffs had been dispossessed or 
had discontinued to be in possession of tho lands with- 
in the 12 years immediately proceding the commence- 
ment of the suit, 

The concurrent findings of the two Courts bslow on 
the question of genuineness of a sanud (which is a 
question of fact) are conclusive. 


Appeal from two decrees of the High 
Court at Calcutta, dated July 3rd, 1903, made 
in an appeal and cross appeal from the decree 
of the Sacond Sabordinate Judge of Mymen- 
singh, dated March 19th, 1906. 

Sir E. Richards, K. O., (with him Mr. 
Dunne), on behalf of the Appellants, contend. 
ed that the appellants’ title to the lands in 
question was established, The respondents 
were not, under the sinzd, eubitlel to more 
than two puras of lands. The eastern boyn- 
dary mentioned in the said alleged sanad was 
not the ail or boundary dividing the mouzahs, 
If there was a question of presumption, why 
all the presumptions should be against the 
appellants. 


Peary Mohun Mooteriee v. Ali Sheikh (1) 
was referred to. 

Mc. De Gruyther, K. O., (with him Mr. 
Dube), on behalf of the Respondents, contend- 
ed that both the lower Courts had held that 
the appellants were never in possession of the 
lands in suit. Minaksht Nayudu v. Immuds 
Kanaka Ramay1 (2), Denomani Ohowdhrani 
v. Brajo Mohini Ohowdhrani (3), and sections 
103, 106, 107, 105 and 189 of the Bongal 
Tenancy Act, were referred to. 

Sir E. Richards replied. 

S JUDGMENT. 


Sig Jous Hoae:—This is an appeal from 
(1) 20 Q. 249. i $ 
(2) 16 I. A. 1; 12 M. 142. 6 
. (3) 29 L A. 34; 4 Bom. LR. 167; 12 M. L. J. 83; 6 
O. W. N. 386; 29,0. 187. 
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two decrees of the High Court of Judicature 
at Fort William in Bengal, dated the 3rd July 
1908, which were made in an appeal and 
cross-appeal from the decree of the second 
Subordinate Judge of Mymensingh, daled the 
19th March 1906. ° 

The appellants are the zemindars of Mauzah 
Sahildeo in, Pergunnah Mymensingh. The 
respondents are in possession of seven puas 
or 502 tighas of land within Mauzah Sahildeo 
from the possession of which the zemindars 
sought in the suit, in which this appeal has 
arisen, to eject them. The dispute as to the 
right to the possession of the seven puras of 
land arose out of an application which was 
made in 1891 under section 103 of the Bengal 
Tenancy Act, 1885, by the then zemzndars 
of Mauzah Sahildeoto have lands in Mauzah 
Sahildeo measured and a Record of Rights 
prepared. The zemindarsof 1891 are repre- 
sented in this appeal by the appellante. 
Upon that application, the Collector of Mymen- 
singh deputed an Amin to make the necessary 
measurementsand to prepare a Record of 
Rights. When the measurement papers and 
ground plans were submitted by the Amin to 
the Revenue officer, Gabar Ali Khan and 
Abdul Ali Khan, who are here represented 
by the respondents to this appeal, filed 
objections to the Amin’s report and claimed 
under a sanad of 1815 seven puras of land, 
equivalent to about 592 bighas, as their 
mokurart chuck at an annual rent of Rs. 9. 
The Amin had measured the seven purus as 
land liable to the payment of ordinary rent 
to the zemindars. The zemindars disputed 
the claim. Thereupon the Revenue officer 
proceeded under the provisions of the Bengal 
Tenancy Act, 1885, to hear and decide the 
dispute between the claimants and the 
zemindars, The defence of the zemindars was 
that the sanad upon which the claimants relied 
was a forgery, and thatthe claimants had no 
title tothe lands in dispute. The Revenues 
officer on the 21st March 1892 found that the 
sanad was genuine and gave the claimants a 
decree for twa puras of land as their moturart, 
the two puras being equivalent to about 156 
bighas and decided that the claimants must 
pay arent to be fixed for the remainder of 
the 592 gbighas which he found was in their 
possession. From that decree of the Revenne 
officer, tke claimants and the * zemindore 
respectively appeaJed to the Npecial Judge. 
The Special Judge on appeal found that the 
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snnad was genuine. He was, however, appar, » 
ently in some doubt as to the extent of land 
which the clafmants were entitled to “hold 

under the sanad as their mokurart. eIn the 

sanad the land was stated to be two puras, 

apd boundaries which were capable of being 

ascertained on the north, south, and west 

of the land were mentioned in the sanad, 

but the eastern bofindary was stated to be 

an ail, boundary ridge. To the eastward — 
of the western boundary of the l@nd, the 

nearest boundary ridge which was found 

was the boundary ridge between Mauzah 

Sahildeo and Dattagathi, bal if the boundary 

ridge between Sahildeo and Da tagathi was 

the ail which was mentioned as the eastern. 
boundary in the sinad, the Moxurari chuck 

comprised seven puras or 592 bighis and 

not two puras only. The Special Judge, 

however, found as a fact that the claimauts 

had for more than |% years been in posses- 

sion of the land which» they claimed to hold 

under the sanad, and gave them a decree 

on the llth November 1893, establishing 

their right to hold the lands up to the 

boundary line between Mau2zahs Sihildeo and 

Dattagathi as their mokura7z at a rent of 

Rs. 9 per annum. : i 


From the decree of the Special Judge of 
the llth November 1893, the zemindars 
appealed to the High Court at Caleutta. 
In that appeal, it was contended on behalf 
of the zemundars that they were entitled to 
eject the claimants from the land held by 
them in excess of that covered by the sanad, 
and alternatively that they were entitled 
to additional rent in respect of the excess 
land. The High Court, constrning the 
judgment of the Special Judge, held that 
he had found as a fact that the whole of 
the land claimed by the claimants was held 
by them as a mokurart grant under the 
sanad, and their title to the land had not 
been acquired by adverse possession. The 
High Court also held that the question as 
to whether the zemzndars had a right to 
eject the claimants did not properly arise 
in the proceedings. The High Court by 
its decree of the 9th July 1895 dismissed 
the appeal from the decree gf, the Special 
Judge. 


The suit in which’the present appeal has 
arisen was brought on the 8th July 1896 
in the Court of the Second Subosdinate 
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* 
Sadge of Mymensingh. The plairftiffs jn 
this suit, who claimed as or as | representing 
the zemindars of Mauzah Sahildeo, in their 
plain$ referred to the previous litigation 
which had been determined by theedecree 
of the High Court of the 9th July 1895, and 
alleged that there being no relationship of 
landlord and tenapt between them and tne 
defendants, the decision in the previous 
proceedings was no bar to the suit; they 
further afleged that the sanad of 1815 «was 
a fraudulent and forged document; that the 
defendants were wrongfully in possession 
of the seven puras odd of land; and they 
claimed a declaration of title to the land 
in dispute and a decree for possession and for 
mesne profits and other reliefs. The princi- 
pal defendants, who were Gabar Ali Khan 
and Abdul Ali Khan, in their written state- 
ment, alleged that neither the plaintiffs nor 
their predecessors-in-tithke had been in 
possession of the land% in dispute within 
12 years immediately preceding this suit 
oratany time; that in the previous pro- 
ceedings, it had been decided by a competent 
Court that the lands in suit were the 
mokurart chuck of the answering defendants, 
that that decision was upheld by the High 
Court, and the plaintiffs’ claim was barred 
by section 13 of the Code of Civil Procedure ; 
they further alleged that the sanad of 1815 
was a genuine sanad ; that the sanad of 1815 
had been granted by the then zemindar in 
renewal of a previous sanad of 1740; and 
that the defendants and their predecessors 
had fora long time been in possession of 
the lands in suit in mokurart chuck right 
under the sanad of 1815. In effect, accord- 
ing to the plaint, the defendants were mere 
trespassers in possession, claiming to hold 
the lands in dispute as their mokurar¢ chuck 
under a forged sanad and, according to the 
written statement, the plaintiffs’ suit for 
pogsession was barred by limitation, and the 
leb manis were entitled under the sanad of 
1815 to kold the lands in dispute as their 
mokurart chuck at a rent of Rs. 9 per annum, 
Putting a reasonable construction upon the 
written statement, the case of the defendants 
apparently was that they had held all the 
lands-in dispute under the sanad of 1815; 
that that question was concluded by the 
decision in appeal in the previous proceed- 
ings, and should it be held that they did 
ngf holf the lands under the sanad, they in 
+e 
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that event and to that extent rəlied upon 
limitation as a bar to the suit. 

The sait came on for hearing before the 
offiziating Subordinate Jadga of Myman- 
singh, who held that it havjng beea decided 
in the pravious proceedings by a competent 
Court that the defendants held the lands 
in suit as a mokurari chuc’s under the sinad 
set up by them. the principle of res judicati 
applied, and the saib was barred by section 
13 of the Code of Civil Prosedura, and by, 
his decree of the 29sh August 1898 dismiss. 
ed the suit. Icom that dacree the plaintiff, 
Dharani Kanta Lahiri Chowdhuri, on his 
own bahalf and as executor of Abhoya Kania 
Lahiri Chowdhuri, appealed to the High 
Court at Calcutta. The High Court ia 
appeal held that section 13 of the Code of 
Civil Procedare did not apply, allowed the 
appeal, and by their order of the loch 
August 1902, ramanded the suit b> the 
Court of ficst iasbaazs bo ba desided on ita 
merits, 


On the hearing of the suit under thea 
order of remand of the 13th Augast 1902, 
the officiating Subordinate Judge of Mym2u- 
singh found that the sanad of 1815 was 
genuine and binding on the plaintiffs; that 
the sanad covered only two puras of land 
and nothing more, and that as to the lands 
lying to the eastward of those two puras, he 
stated : — 


“Phere is virtually no evidence to suppose 
that the eastern portion or any portion of 
ib was at all cultivated or otherwise occupied 
by anyone beyond 12 years of the institution 
of the suit.” 


The officiating Subordinate Judge, by his 
decree of the 19th March 1903, fixed the 
eastern boundary of the two puras and gave 
the plaintiffs a decree for possession of that 
portion of the land in suib which lay to the 
eastward of that boundary, and for mesne 
profits. 5 


From the decree of the 19th March 1903 
of the officiating Subordinate Judge, each 
side appealed to the High Court at Calcutta. 
The High Court on appeal found that the 
sanad of 1815 was genuine, that tthe two 
puras mentioned in the sanad wete morely 
a misdescription of the estent of the area 
covered by the sanad, anil that the sanad 
coverad all the lands in dispute up to the 
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boundaries between the Mauzahs, Sahildeo 
and Dattagathi. In effect, the High Court 
found that the seven puras or 592 bighas 
of land in dispute were held by the defend- 
ants under the sanad of 1815 as their 
mokurart at a fent of Rs. 9 per annum. 
The High Court also found that the plaintiffs 
had entirely failed to prove that they were 
ever in possession of any of the lands in 
snit or that they were dispossessed by the 
defendants. The High Court dismissed thè 
appeal -of the plaintiffs and allowed the 
appeal of the defendants. The result was 
that the suit was dismissed. From that 
decree of the High Court, this appeal has 
been brought. 

Their Lordships accept the concurrent 
findings of the High Court and the officiat- 
ing Subordinate Jadge as to the sannd of 
1815 being a genuine sanad as conclusive 
on that question. There can be no doubt 
that the defendants-respondents have 
under the sanad a mokurart right in at least 
two puras of land bounded on the north 
by a cattle track, on the west by the Kalni 
Bil, on the south by the Utiarkona Khal, and 
on the east by an al, boundary ridge. 
There is also no doubt that the nearest 
boundary ridge to the eastward of the Kalai 
Bil isthe boundary ridge batween Mauzah 
"Sahildeo and Mauzah Dattagathi, There is 
“no reliable evidence to prove that between 
the Kalni Bil and the boundary ridge bet- 
ween Mouzahs Sahildeo and Dattagathi, there 
had ever existed any atl or boundary ridge. 
The defendants-respondents were for more 
than 12 years before the commencement of 
this suit in possession of the seven puras or 
592 bighas of land in dispute which are 
bounded on the west by the Kalni Bil and 
on the east by the boundary ridge between 
Mouzahs Sahildeo and Dattagathi, and thera 
is no reliable evidence to show when the 
defendants-respondents, or those whom they 
represent as sanad-holders, first obtained 
* possession of those seven puras of land. If 
, tbe lands which it was intended that the 
* samad should cover “had not been described 
as two puras, there would have been no 
difficulty in holding that the seven puras of 
land wgre the mokurart Kolding of the defend- 
, ants-respondents, Their Lordships have 
“found it difficult, to accept the conclusion of 
the High Coury that the mention of, the 
two puras in the sanad mogely amounted to a 
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misdeseription which may be Tejectêd far 
fhe purpose of interpreting that document, 
but the land in dispute was in 17404nd in 
1815 covered by jungle, and ib, does nob 
appeay that ib had ever been measured until 
„it was measured by the Amin in consequence 
“of the application of 1891, and the facts, so 
far as they can now be ascertained, point 
strongly to the cbnelusion ° that the defend- 
ants-respondents, and those whom they 
represent as sanad-holders, haves held the 
whole seven puras as their mokurvart, and 
the plaiotiffs-appellants have failed to prove 
that they or the zemindars whom they 
rapresent have had possession of any portion 
of those seven puras since the samad was 
oviginally granted in 1740, and further they 
have failed to show what was the az! which 
was the eastern boundary of the lands 
covered by the sanad, if it ba not the 
boundary ridge batween Mauzahs Satildes and 
Dattagathi. . 


The suit is one for the ejectment of 
persons who admittedly were at the date of 
suit in possession of the seven purus of land 
from which itis sought to eject them. Itb 
lay upon the plaintiffs to prova nos only a 
title as against the defendants to the posses- 
sion, but to prove that the plaintiffs had 
been dispossessed or had discontinued to be 
in possession of the lands within the 12 years 
immediately preceding the commencement 
of the suit. Their Lordships find that the 
plaintiffs failed to prove a title as against 
the defendants to the possession of the lands 
in dispute or any part of them; they failed 
to prove that the lands, the possession of 
which they claimed, were not the lands 
covered by the sanad; and they failed to 
prove that they had been dispossessed or 
that their possession had been discontinued 
within 12 years before suit. Under the 
circumstances, their Lordships do not con- 
sider it necessary to express any opinion as 
to whether the decision of the Special Judge 
of the Llth November 1833 in the previous 
proceedings did or did not, by reason of 
section 13 of the Code of Civil Procadure, 
operate as a bar to the maintenance of this 
snit. 


Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed, 
and the decrees of the High Court of the 
83rd July 1208 be affirmed. The agpellants 
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mustepay the costs of this appeal. r 
ii < Appeal dismiss2a, » 
Appellants: Messrs. 


+ 


t 


Soligitors for the 
Watkins and Hunter. 


Solicitdrs for the Respondents: Messrs. T, 
D. Wilson &§ Oo. : 
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ALLAHABAD HIGH COURT. « 
Segond Crvi Arpa No. 935 or 1911. 
December 5, 1912. 

Presanét: —Sir George Knox, Kr., Judge, and 
Mr. Justice Rafique. 
AJODHYA PANDE AND otHers— 
PLAINTIFFS — APPELLANTS 
PETsus 


INAYAT ULLAH CHAUDHRY AND OTHERS 


— DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V ofe 19938), s. 11—Res 
judicata -—Mortgage suit by “subsequent mortgagee 
Admission by subsequent mortgagee of prior mort- 
gage—Prior mortgagee party to suit but making no 
defence to prove his debt—Subsequent suit by prior 
mortgagee not barred by res judicata. 

A subsequent mortgagee brought a suit on the basis 
` of his mortgage and made the prior mortgagee a party 
to the suit. He admitted the prior mortgage and 
desired to redeen: ib. The prior mortgagee, how- 
ever, did not put in any appearance. The Court gave 
plaintiff a decree for sale of the property but declared 
no charge on the property in respect of the prior 


mortgage. Subsequently the prior mortgagee 
brought a suit for sale of the property on the basis of 
his mortgage: < 


Held, that the suit was not barred by res judicata. 

Srinivasa Row Sahib v. Yummunabhai Ammal, 29 M. 
84; 16 M. L. J. 50; Katchalai Mudali v. Kuppanna 
Mudali, (1912) M. W.-N. 41; 18 Ind. Cas. 182, 
relied upon. 

Sri Gopal v. Pirthi Singh, 24 A. 429; 4 Bom. L.R. 827; 
6 C. W. N. 889; 29 I. A. 118 (P. C.); Nattu Krish- 
nama Ohariar v, Annangara Chariar, 30 M. 353; 17 M. 
L. J. 801; 2 M. L. T. 330; Gopal Lal v. Banarsi 
Parshad, 81 C. 428; 8 C. W. N. 385, distinguished. 


Second appeal from the decision of the 
Additional Judge of Gorakhpur, dated 15th 
Asgust 1911. o, 

Mr. Jang Bahadur Lal, for the Appellants. 

eMr. Muhammad Ishuq, for the Respondents. 

JUDGMENT. —It appears that one Ram 
Phal Man Tiwari executed a deed of mort- 
gage in favoar of Guptar Pande and Ajudhia 
Pande on thg 2ad of September 1890. 
Ram Phal Man executed another mortgage 
subsequently in 1892 in respect of the same 
property in favour of Ram Saran. In 
1897, gam Saran brought a suit on the 
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basis of the mortgage of 1892 for the 
recovery of the mortgage monay by sale 
of the hypothecated” property. The suit 
was brought against Ram Phal Man, 
mortgagor and against Ajodhia Pande and 
some of the legal representatives of Guptar 
Pande, who had died prior to the institu- 
tion of the suit. Some other subsequent 
trausferees were also impleaded in the case 
as defendants. Ram Saran prayed for the 
relief, among others, that he should ba 
allowed to redeem the prior mortgage -of ° 
1830 in favour of* Guptar Pande and 
Ajudhia Pande. The mortgagor and the 
prior mortgagees did not defend the suit 
or pub in any appearance in Court. Tne 
Court trying the case of Ram Saran 
framed two issues only which related 
to the execution and registration of the 
mortgage-deed of 1892 by Ram Phal 
Man. A decree was passed in favour of 
Ram Saran for the amount of the mort- 
gage money which was to be realizad 
by sale of the hypothecated proparty, 
The decree did nob declare any charga of 
the prior mortgage on the property to ba 
sold in execution of the dacree of Rim 
Saran. In execation of the latter ‘deores, 
Inayatullah Chauduri became the purchaser 
of the property sold. 

Oa the 2nd of Angust 1913, Ajadhia 
Pande and the legal representatives of 
Guaptar -Panda deceased, iastituted a suit 
in the Court of the Subordinate Judga of 
Gorakhpur tə recover the mortgage monsy 
dae on the mortgage of the 2nd of 
September 1890., The claim was brought 
against the legal represaatatives of tha 
original mortgagor, Inayatullah Chaudhri, 
the auction-purchaser, and some subsequent 
transferees. The claim was resisted on 
the ground, among others, that it was 
barred by res judicata inasmuch as the 
prior mortgagees beiag defendants in tha 
suit of Ram Saran failed to prove the 
amount of thair debt, in consequance of 
which the relief of Rum Saran regarding 
the redemption of the ptior mortgage could 
not be allowed. 

The Court of first instance did not 
accept this defence and decreed the claim. 
On appeal, the learned Additional Judge 
af Gorakhpur accepted the plea of res judecut’s 
and reversed the decree ‘of the first Uourt 
and dismissed ethe claim of the prior 
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mortgagees. The learned Judge came to- 
the conclusion that the plea pf res judicata 
barred the claim of” the plaintiffe-appel- 
lants on the authority of three cases :—~Sri 
‘ Gopal v. Pirthi Singh (1); Nattu Krishnama 
Chariar v. Annangtra Ohaviar (2) and Gopal 
Lal v. Banarst Parsad OChowdhry (8). 

The cage has been argued before us 
fully and at some length by the learned 
Counsel for both sides and some additional 
authorities have been cited before us. 
"eases referred to by the learned Additional 


Judge and some other cases on the same . 


point go to show that if a prior mortgagee 
is a defendant in the suit brought by 
the subsequent mortgagee in which the 
debt of the prior mortgagee, t.e., the debt 
prior to the debt in suit is not mentioned 
and the prior mortgagee omits to set up 
his claim on his prior mortgage, a sub- 
sequent suit would be barred under sec- 
tion 11 of the Code of Civil Procedure. 
These cases are no authority for holding 
that the plea of res judicata applies to the 
present case. In the case before us, the 
debt of the prior mortgagee was admitted 
by Ram Saran in his plaint and in fact 
he offered to redeem that debt. There 
was no occasion for the prior mortgnaees 
to come to Court and to bring to its 
notice their prior debt. In fact in two 
cases, namely, Srinivasa Row Sahib v. 
Yamunabhat Ammal (4) and Katchalad 
Mudali v. Kuppanna Mudoli (5), it has been 
held that under such circumstances, the 
plea of ves judicata does not apply. We 
are, therefore, of opinion that the claim cf 
the plaintifis-appellants -i not barred by 
section 11 of the Code of Civil Procedure. 
We accept the appeal, set aside the decree 
of the lower Appellate Court and remand 
the case to that Coart for determination 
according to law. The appellants will get 
their costs in this Court. Other costs 
will follow the event. The costs in this 
Court will include fees on the higher 
scale. . 


rst accepted. 

(1) 24 A. 420; 4 Bom. L. R. 827; 60. W. N. 889; 
291. A, 118 (P. O. 

(2) 80 M. 353; 17 M. D. J. 301;2 H `T T. 330. 

(3) 31 08428; 8 ©. W. N. 885. 

(4) 29 M. 84; 16 M. L. J. 50. 
*(5) (1912) M. W. N. 41; 18 Ind. Cas, 182. 
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e PRIVY COUNCIL, j e s 
* APPEAL FROM THE Cater COURT OF Lower 
° BURMA. . 
b T 10,1912. , 
Present; — Lord Chancellor, Lord Macnaghten, 
Lord Atkinson, Lord Moulton, Sir John Edge 
and Mr. Ameer Ali. 
Taa SECRETARY or STATE for INDIA 
iw COUNCIL— APPELLANT 
Versus 
J. MOMENT— RESPONDENTA 
Government of India Act of 1858, (21 23 
Vic. 0.106), s. 65—Indian Councils Act of 1861 
(24 § 25 Vic. 0. 67), s. 22, proviso—Governor-General 
in Councit—Power to make laws prohibiting Subject 
from swing Government~—-Lower Burma Town and Vil- 
lage Lands Act (IV of 1898), s 41 (b)—Ultra vires. 
The effect of section 65 of the Government of India 
Act, 1838, is to debar the Government of India from 
passing any Act which can prevent a Subject from 
suing the Secretary of State in Council in a Civil 
Cours in any case in which he could have similarly 
sued the East India Company. 


The power of the Government of India to make laws 
is restricted by the proviso to section 22 of the Indian 
Councils Act of 1861 ia that there is to ba no power to 
repeal or iu any way affect any provision of the 
Government of India Act, 1853. 


Section 41 (b) of the Burma Act IV of 1892, enact- 
ing that no Civil Court is to have jurisdiction to 
determine a claim to any right over land as against 
the Government, is ultra vires as contravening sec- 
tion 65 of the Government of India Act. 


Obiler dictum:—It may be that the Indian Govern. 
ment can legislate validly about the formalities of 
procedure so b long as they preserve tho substantive right 
of the Subject to sue the Government in the Civil 
Courts like any other defendant, and do not violate 
the fundamental principle that the Secretary of State, 
even as representing the Crown, is to bain no- posi- 
tion different from that of the old Hast India Com- 


pany. 

Appeal from the judgment and decree of 
the Chief Court of Lower Burma; dated the 
14th February 1910.—See 8 Ind. Cas, 1129 
and 1189. 


Sir E. Richards, K. O., (with him Mr, 
Dunne), on behalf of the Appellant, contended 
that the said section 41 (b) was not ula 
vires. The Indian Councils Act, 1861, gave 
the Government of India powers to altdé 
law as they thought proper and that the 
provisions of the Government of India Act, 
1858, were thereby modified in this respect. 


Reference was made to Vasudev Sadashive 
Modak v. The Oollector of Ratnagiri (1). 


(1) 41. A. 119; 2 B. 99, i 
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Alr. DeGruyther, K. 0., (with him Noi: 


°* Hddis and Pennell), on behalf of the Respond- 


ent, contended that both the Appellate Court 
and the Full Bench had rightly held that the 
said section 41 (b) was ultra vires. The Qov- 
ernment of India had no power to* interfere 
with the fundamental rights of a Sabject to 
sue and thatthe Government of India Act, 
1855, was stillan force and that no Act of the 
Parliament had yet been expressly passed 
deprivjag a Subject of his rights to sue the 
Government in Civil Courts, 


The Peninsular and Oriental Steam Naviga- 
tron Co v. The Secretary of State for India 
(2), referred to. 

Sir E. Richards replied, 


JUDGMENT. 

Loap OganceLtor.—This appeal raises the 
qnestion whether the Government of India 
could make a law, the effect of which was to 
debar a Civil Court from entertaining a claim 
against the Government to any right over 
land. The question is obviously one of great 
importance. The proceedings out of which 
the appeal arises related to an ordinary dis- 
pute about the title to land, in the course of 
which there emerged a claim to damages for 
wrongfal interference with the plaintifi’s pro- 
perty. The only point which their Lordships 
have to decide is, whether section 41 (b) of 
the Act IV of 1898 (Burma), was validly 
enacted. A majority of the Judges of the 
Chief Court of Lower Burma have held that 
it was not, and the Secretary of State ap- 
peals against the judgment. 

The section enacts that no Civil Court is 
to have jurisdiction to determine a claim to 
any right over land as against the Govern- 
ment. In the Court below, it was held that 
this enactment was ultra vires as contras 
vening a provision in section 65 of the Gov- 


ernment of India Act, 1858, that there is to` 


be the same remedy for the subject against 
the Government as there would have been 
against the Hast India Company. 

Their Lordships are satisfied that a suit of 
this character would have laiu against the 
Company. The reasons for so holding area 
fully explained in the judgment of Sir Barnes 
Peacock, (4. J., in The Peninsular and Oriental 
Steam Navigation Company v, The secretary of 
State for India (2). and the only question s 


§2) 5 B. H.C. R. App, A. L 
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whether it wascompetent for the Government of 
India to take away the existing right to sue in 
a Civil Court. Thiə turns on the construction 
of the Act of 1858, and of the Indian Councils 
Act of 1861. Their Lordships have examin- 
ed the provisions of the Acts of 13 Geo. III, 
c. 63, and 3 and 4 Wm. TV, o. 85, to whioh 
reference was made in the course of the 
argument, but these statutes de not apppear 
to materially affect the argument, 

The Act of 1858 declared that India waa 
to be governed directly and inthe namegf 
the Crown, acting through a Secretary of 
State aided by a Oouncil, and to him were 
transferred the powers formerly exercised 
by the Court of Directors and tke Board of 
Control. 


The Secretary of State was given a quasi- 
corporate character to enable him to assert 
the rights and -discharge the liabilities de- 
volving on him as successor to the Hast India 
Company. The material words of section 65 
enact that “the Secretary of State in Council 
shall and may sue and be sued as well in 
India as in Hingland by the name of the 
Secretary of State in Counsil as a body 
corporate; and all persons and bodies politic 
shall and may have and take the same suits, 
remedies and proceedings, legal and equit- 
able, against the Secretary of State in Coun- 
cil of India as they could have done against 
the said Company.” Section 66 is a transi- 
tory provision making the Secretary of State 
in Council come in place of the Oompany in 
all proceedings pending at the commence- 
ment of the Act, without the necessity of a 
change of name. Section 67 is also a transi- 
tory provision making engagements of the 
Company entered into before the commence- 
ment of the Act binding on the Crown and 
enforceable against the Secretary of State in 
Council in the same manner and in the same 
Courts as they would have been in the caso 
of the Company had the Act not passed. 

By section 22 of the Indian Councils Act of 
1861, the Governor-General in Council is 
given power to make laws in the manner 
provided, including power to repeal or amend 
existing laws, and including the making of 
laws for all Courts of Justice. But a pro- 
viso to this section enacts that Shere is tò ba 
no power to repeal or in any way affect, 


among other matters,* any provision of the’ 


Government of India Act, 1858, 


4 be . e 


The property of the old Hast’ 
‘India Company was vested in the Crown. 
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Their Lordships are of opinion that the 
_ effect of section 65 of the Act of 1858 was to 
debar the Government of Pndia from passing 
any Act which could prevent a subject from 
suing the Secretary of State in Council in a 
Civil Court in any ease in which he could 
have similarly sued the Hast India Company. 
They think that the words cannot be con- 
strued in any fifferent sense without reading 
into them a qualification which is not there, 
and which may well have been deliberately 
omitted. The section is not, like the two 
which follow it, a merely «transitory section. 
Jt appears, judging from the language em- 
ployed, to have been inserted for the purpose 
„Of making it clear that the Subject was to 
have the right of so suing and was to retain 
that right in the future, or at least until the 
British Parliament should take it away. It 
may well be that the Indian Government can 
legislate validly about the formalities of 
procedure so long as they preserve the sub- 
stantial right of the Subject to sue the 
Government in tne Civil Courts like any 
other defendant, and do not violate the 
fundamental principle that the Seeretary of 
State, even as representing the Crown, is to 
be in no position different from that of the 
old Hast India Company. But the question 
before their Lordships is not ons of proce- 
dure. It is whether the Government of 
India can by legislation take away the right 
to proceed against itin a Oivil Court ina 
case involving a right over land. Their 
Lordships have come to the clear conclusion 
that the language of section 65 of the Act of 
1858 renders such legislation ultra vires, 

It was suggested in the course of the ar- 
gument for the appellant that a different 
view must} have been taken by this Board in 
the case of Vesudev Sadushiv Modak vw. The 
Qollector of Ratnagiri (1). The answer is 
that no such point was raised for decision. 

Their Lordships will humbly advise that 
the appeal should be dismissed with costs. 

. Appeal dismissed. 

Solicitor for the Appela The Solicitor, 
India Office. 

Solicitors for the Respondent: 
Sanderson, Adkin, Lee and Eddis. 


Messrs. 
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OUDH JUDICIAL COMMISSIONER’ S 
COURT, 

Freer CrviueAppean No. 18 or 1912. 6 
September 3, 1912. 
Present:—Mr. Piggott, J. O., and. 

* Mr. Stuart, A. J. O. 

Nawab Satyad BAQUAR HUSSAIN— 
DEFENDANT—~ APPELLANT 

versus ° 


Babu BALAK RAM—-PLAINTIFF — 


: RESFONDENT 

Civil Procedure Code (Act V of 1908), O. XXXI P, 
r, 4—Anomalous mortgage—Transfer of Pr operty Act 
(IF of 1882), s. 98—Mortgagee, how far can be com. 
pelled to adopt particular remedy—Option given in 
mortgage deed for two remedies~Decree for foreclosure 
only when power to foreclose and to sell both given, 

Where a plaintiff, in the case of an anomalous mort- 
gage providing both for foreclosure or for sale at his 
option, sues for foreclosure only, the mortgagor cannot 
compel him toaccept a decree for sale. 

There is nothing in the second clause of Order 
XXXIV, rule 4, which can override the provisions of 
section 98 of the Transfex of Property Act, 

Where a mortgagor wanta to compel a Court to 
pass a decree for sale instead of a decree for fore- 
closure, when both the remedies are provided for in 
the deed and the mortgagee has sued for the latter 
remedy, the mortgagor should prove, by satisfactory 
evidence, that the remedy sought by the mortgagee 
is manifestly injurious to his interests, a mere sug- 
gestion that a decree in a particular form might pos- 
sibly prove more favourable to him being insufficient 
for the purpose. 

The Court will exercise its discretion only where 
there is clear evidence of some distinct udvantage to 
accrue thereby to the party in whose favour “that 
discretion is to be exercised, without injury to the 
reasonable and equitable claims of the other side 


Appeal against an order of the Subordinate 
Judge, Fyzabad, dated lOth November 1911, 

Mr. Wazir Hasan, for the Appellant. 

Pandit Gokaran Nath Misra, for the Res. 
pondent, 


JUDGMENT. 


Piacott, J. C.—The point raised by this 
appeal isa simple one. The suit was one 
for foreclosure on a mortgage-deed of July 
the 17th, 1909, to which was also appended 
a deed of further charge, dated March the 
lith, 1911. No question is now raised in 
appeal as to the amourt due on the mortgage. 
All that the defendant-appellant asks is that 
a decree for sale should be passed instead of 
one for foreclosure. The determipation of 
this plea involves two distinct questions, 
The first is whether the Court has power to 
grantthe defendant the relief which he 


* peeke, and the second is whether the Cogrt 
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4 
dogh? in its discretion to do so. The” appel- 
lant relies on the second clause of Order 
XXXIV, rule 4, Civil Procedure Code, which 
gives the Court a discretion to pass a decree 
for sale in a suit for foreclosure, af the 
mortgage is not a mortgage by conditional 
sale. In all essentials, this rala re-produces 
the provisions of section 88 of the Transfer 
of Property Act (:V of 1833). The learned 
commentators on this Act, as for instance 
Messrs. Sflephard and Browni in their “Cem- 
mentaries on the Transfer of Property Act, 


1882” and Mr. Goar in his “Law of Transfer”. 


(Third Edition page 1234, paragraph 1888), 
remark that the provisions of the latter part 
of this section refer only tosuits on English 
1iortgages, where the relief sought is a 
decree for foreclosure or gale in the alter- 
native such as is provided for by Article 147 
of the first Schedule to the Limitation Act 
(IX of 19.8). The doutention for the 
appellant in this case is* that the rule in 
question gives the Court an absolute disera- 
tion in ail cases in which, (1) the relief 
sought by the plaintiff isa decree for fore- 
closure and, (2) the mortgage in suitis not 
a mortgage by conditional sale pure and 
simple. The reason why the learned com- 
mentators, just referred to, have not adopted 
this view is sufficiently apparent when we 
turn to the provisions of section 98 of the 
Transfer of Property Act. The provisions 
of that section must govern all suits upon 
mortgages containing provisions which bring 
them within the definition of mortgages by 
conditional sale as laid down by section 53 
of the same Act and are not either mortgagas 
by conditional sale pure and simple, or 
mortgages by conditional sale combined 
with usufructuary mortgage. The mortgage 
now before us in this suit doss not fall under 
either of these two classes, because ib is so 
framed as to give the mortgagee the option, 
in fhe event of the debt not being re-paid, of 
bringing either a suit for foreclosure or a 
sujt for sale. It is, therefore, undoubtedly, 
an anomalous mortgage of the kind to which 
this section 98 refers. It follows, therefore, 
that the rights and liabilities of the parties 
in this case must be determined by their 
contract as evidenced in the mortgage-deed. 
It seems to me beyond doubt that the con. 
tract in this case gives the mortgagee the 
option of claiming either foreclosure or sale 
atehis Msoretion. If, therefore, this suit is 
e 


to be decided in accordanes with the provi- 
sions of section®*98 of dhe Transfer of Pro- 
perty Act, it seems clear thatthe plaintiff is 
within his legal rights in claiming a deeree 
for foreclosure and that a decree for sale 
cannot be passed without his consent. Ina 
my opinion, there is nothing in the second 
clauso of Order XXXIV, rule 4¢Civil Pro. 
cedure Code, which is intended to over. 
yide, or which has the effect of overriding, 
section 93 of the Transfer of Property Aci, 
That rule applies on]y to cases where the 
mortgage is nota mortgage by conditional 
sale, and I do not think the appellant 
is entitled to ask us to read thesa words 
as if the Lagislature had said “and the 
mortgage is nob a mortgage by conditional 
sale pure and simple.” I think, in fact, that 
the learned co»mmentators, alraady referred 
to, are quite right and that the second 
clause of this rale is intended to apply 
only to the case of suits on Bnglish mort- 
gages, where the relief claimed must ba 
one for foreclosure or sale ia the alter- 


. native; if is in such cases as these that 


an equitable discretion has been left to the 
Coart to pass a decree for sale inataad of 
one for foreclosure. 

I should prefer, however, not to decida 
this appeal merely upon the above ques- 
tion of law, becanse [ think that on the 
facts, the appellant has failed to make oat 
a sufficient case. The allegation with which 
he came into Coart was that the property 
sought to be sold was worth abouba lakh 
and a half rapegs,s9 that ib was grossly 
inequitable that property of this value should 
be foreclosed under a decree for a sum of a 
little over Rs. 92,00). I find from thea 
pleadings that the plaintiff did not profeas 
to be able to pub forward an estimate of 
his own regarding the value of the property 
in question, but that he puni the defendant 
to proof of his assertion regarding the said 
value. The defendant relies on the states 
meant of the prtwuart, together with a little 
evidence regarding theesale of small shares’ 
or parcels of land in neighbouring villages, 
In no case *ecould any certain inference be 
drawn from two tyansactions dealing with 
small shares, the revenue assessed dn which 
is Rs. 29 and Rs. 7-4 respectively, in esti» 
mating tne value of the proprietary rights 
in ‘an entire’ village on which the Govern. 
meut assessment amounts to Ks, 1,749.50. 


e 
” 
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Moreover, the evidence produced regarding 
these two particular transactions tells us 
nothing as to the amé@unt of the share or 
the extent of the area affected. All we 
are told is that one person accepted a morte 
gage for a consideration stated at Rs. 1,800 
in respect of property in a neighbouring 
village, the estimated aunual profits of which 
according td the pafwart come to only Ra. 29 
and that another person paid Rs. 2,500 as 
the sale price 
‘estimated annual profits of which come to 
Rs. 84. The only inference to be drawn 
from such facts as these would be, either 
that the mortgagee and vendee in the 
above cases must have had some especial 
motive for acting in this manner, or that 
there must be some other circumstancas 
not apparent from the evidence which ex- 
plain transactions apparently so peculiar. 
Tarning to the patwari’s evidence regarding 
the village now in suit, we find it quite 
inconclusive and indeed rather against the 
plaintiff than in his favour. If the Govern- 
ment revenue be deducted from the record- 
ed gross rental for the year 1318 fislz, the 
balance amounts toa little under Rs. 3,000. 
We have no figures before us regarding the 
actual collections and are asked to assume that 
this gross rental is always realizad in full. 
As regards village expenses, the evidencs is 
that they may be taken at about 73 per 
cent. onthe gross rental. This would amount 
to Rs. 225 a year; so that after making 
the so>mewhat large assumption in the 
defendant’s favour that the actual collec. 
tions may be regarded as synonymous with 
the recorded gross rental, the annual 
profits work out at Rs. 2,775. Even allow- 
ing 30 years’ purchase, this would give an 
estimated value for the village of Rs. 83,250, 
or considerably less than the mortgage- 
debt. The defendant asks us considerably 
to increase this estimate on the strength of 
certain statements made by the patwarz, 
first regarding vhe khudkashé rental and, 
secondly, regarding the culturable area. If 
we accepted the pafwar:'s evidence regard- 
ing the khudkasht as ib stands, we might 
increase the estimated annual profits to a 
little over Rs. 3,000 and so bring the esti- 
mated value at 30 years’ purchase to just 
Zhout the amount of the mortgago-debt. 
The gatwari’s “statements regarding the 
culturableffarea are so prefesterous that, 
e * 


of another property thee 
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I think, wa shoald decline to accept hem, 
a+ a basis for any calculation whatssevef. 
The recorded, gross rental works owt ab 
bout Rs. 4-11 per standard Bigha on the 
cultivated area; the p2twart surg$sts that 
we shofild take Ks, 6-4 asan estimate of 
the letting value of some 309 bighas and 
odd area recorded as culturable, even 
though 94 bighas.of this oonsist of groves, 
mostly held by under-propriators or other 
persons with statutory rights, Itgeems3 to 
me “that it would not ba going too far to 
say that any conjectural estimate, which 
could fairly bs made on the evidence bafora 
us as to the increase ia tha gross reatal 
which an energetic landlord might efəcb 
by bringing soms of this calturable area 
under cultivation, may fairly ba səbt off 
against the assumption which has already 
beeo made ia favour of the defendant that 
the entire gros3 rental as racordelin the 
papers for 1310 fasly is capable of realiza- 
tion every year. I may add that 1 have 
framed the above calculation on the basis 
of 30 yerirs' rental merely bacanse this 
seems to have been accepted for pucp sas 
of argument in the Cours balan as tha 
extreme limit which the plaintiff was 
willing to allow. If we were to taka 25 
years’ purchase, whic, is probably mach 
safer for the parposes of a calealation saca 
as the prasent, n> possible arzamaas bad 
upon the figares given by the pitware 
would bring the estimitel valu3 of tha 
proparty in awit anywhere near the amdant 
of the mortgage-debi. My conclusion - is 
that the defendant has entirely failed to 
prove that the valas of the property in 
suit materially exceeds the amount of the 
mortgage-debt, while it seems to me probable 
on the defendant’s own evidenca that it 
falls considerably short of it. Tha plea 
of fact upon which this appeal is based, 
therefore, breaks down. It was nevertheless 
contended on behalf of the appellant that 
the Court should, in the exercisa of its 
presumed discretion, substitute a decree gor 
sale in place of the decree for foreclosure, 
simply on the ground that such substitu- 
tion could not possibly do the plaintiff any 
harm and might possibly do the defendant 
some good. I do not think we should 
accede to this contention. The plaintiff 
presses for a foreclosure decree, avowedly 
on the ground that the defendant js hope- 
3 s 
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„les8$ly involved in debt and haseno other 


property to which the plaintiff could look 
for®the realization of the balanca of his 
debt ip the event of the sale price of the 
property in sulib falling short of the amount 
of the deoree. I do not find that the 
defendant has made any attempt to con- 
troverb this ‘assertion by evidence; and I 
think we may take it’ that the plaintiff 
would not have elected to seek his remedy 


by way of a decrea for foreclosure, rather” 


than a decree for sale, unless he was Pretty 
well satisfied of the trath of the facts 
alleged by him. If these facts are 
eorrect, ib is obvious that the desree for 
foreclosure is more advantageous to the 
plaintiff than one for sala. In asking 
the Court to compal the plaintiff to exatent 
himself with a decree for sale, I think the 
defendant is bound to put forward and to 
prove by satisfactory evidenca some better 
reason that a mira suggestion that a decree 
for sale might possibly prova more favoue- 
able to him. Certainly, none of the English 
cises to which wa were referred in arga- 


“ment, cases in which the discretion of the 


Courts has baen exercised in favour of the 
mortgagor in snits upon mortgages in the 
English form, and which may bs fonnd 
referred to in Messrs, Shephard and 
Brown’s “Commentary on the Transfer of 
Property Act’ note 2 to section 88, go 
anything like the lsagth of the contention 
ultimately urged upon us on behalf of the 
appellant. In every case in which the 
discretion of the Court was exercisad, it 


-seems to have been done upon clear evi- 


dence of some distinct advantage to accrue 
thereby to the party in whose favour that 
discretion was exercised, without injury to 
the reasonable and equitable claims of the 
opposite side. On these grounds, I would 
dismiss this appeal with costs. 

: Stuart, A, J. C.—IJ Gdonguar, 


Appeal dismissed. 
à SEn 
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MADRAS HIGH COURT. 

SECOND Civin Appean No. 124 or 1910, 

December 3, 1912, 

Present; —Sir Raiph Benson, Kr., J udge, and 
Mr. Justice Sundara Aiyar. 
KALTAPPA GOWNDEN, MINOR, sy Neye 
FRIEND, MARI GOWN DEN—Appecriant 
BET SUS 
DEIVASIGAMANL PILLAI AND ANOTARR 

~ ~— RESPONDENTS, 

Vendor and purchaser—Sale by guardian of minor— 
Failure of guardian to make proper investment of selz 
money— How far binding on minor —Duty of vendee to 
make bona fide inquiry as to nature of investment. 


A sale of minor’s property by the minor’s guardian 
will not be binding on the minor where the sale price 


has not been afterwards properly invested, as where e 


the guardian purchasad other lands with only a part 
of the sale consideration. The vendee cannot seek 
protection on the ground that he daly paid the stipu- 
latoi consideration tothe guardian. He is at least 
bound to show that, after making due inquiries, he 
believed that the purchase-money was intended to be 
used for a purpose which would maka the sile bene- 
ficial to tha minor. It is not enonga that he belieyei 
the guardian’s statoment or the recital in the deed of 


Sale. 


Second appeal against the decree of the 
District Court of Coimbatore, in Appeal Suit 
No. 9 of 1999, preferred against that of 
the Districs Mansif of Udumalpes, ia Original 
Suit No. 559 of 1907, 

The Hono’ble Mr. L. A. Govind rragh ww 
Aiyir and Mr. T. M. Krishnaswam? Avy i, for 
Appellant. . 

Messrs. T. R. Ranichinira diyir ani 
T. B. Krisiniswimy Ay wr, for the Respoad. 
ents, 

This second appeal coming on for haring 


_on February 20:h, 1912, before San lara Aiyar 


aud Ayling, JJ, the Coart deliverad the 
following 


ORDER,—The District Judze finds the 
price for which the land was sold was 
not unduly low. He further finds that the 
lands purchased by the guardian with the 
funds obtained by the sale of the plaint 
land were worth only Rs. 300. Ha says 
that the fact that the purchase money 
was not properly invested eanaot bə used 
to the detriment of “defendants Nos. ] and 
2 who daly paid it overto the guardian,” 
But we cannot hold that, if a guardian 
sells lands worth Rs. 850 and puys other 
lands worth Rs. 300, such a transaction 


can be regarded as beneficial tothe minor. e 


The vendeg, wonld at ea3t bə bound to 
show that afger making- due inquiries he 
e e 


“Rs, 40 per acre. 
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believed that the purchass-money was in- 
tended to be used for a purpose which would 
make the sale beneficial to the minor. We 
express no opinion at the present stage on 
the question whether, if the vendee succeeded 
in proving this, the*sale by tke guardian 
could be upheld, if in fact the sale was not 
beneficial to thg minor. 

With respect to the question whether, 
apart from the price, there were other 
circumstances making the sale beneficial, 
the learned Vakil for the respondents draws 
attention tothe fact that the relations of 
the minor had sold their landsin the same 
place and that one of them in 1903 sold at 
The District Judge does 
not, as pointed out by Mr. Govindaraghava 
Aiyar, refor to the circamstances mentioned 
by the Munsif regarding the sale in 
Exhibit VIII but takes the price under 
Exhibit VIII to determine whether the price 
for which the plaint land was sold was fair. 
The Judge observes that, if the guardian 
had remained in possession, permission to 


irrigate the land might not have been 


obtained. In selling the land, what the 
guardian had to take into account was 
whether there was a fair prospect of the 
land being irrigated within a reasonably 
short time. 

In the circumstances, we consider it 
desirable to have a revised finding on the 
question :—: Whether the price for which 
the land wasscld was such as to justify the 
gaardian in selling it.” We must also ask the 
District Judge to record a finding on the 
question ‘whether the vendees, defendants 
Nos. 1 and 2, believed bona file, that is, after 
making reasonable inquiry, that the 
purchase-money would be invested in such 
a manner as to make the sale beneficial to 
the minor.” Both parties may adduce fresh 
evidence on the second question. 

The findings will be submitted within one 
month from the date of receipt of this order 
and seven days will be allowed for filing 


_ objections. 


Further arguments in the case are re- 
served. 

In compliance with the order cons 
tained iu the above judgmént, the District 
Judge of Coimbatore submitted the following 

FINDINGS.—1L am directed by the High 
Court to, submit a revised finding on the, 
question “whether the price for which the 


° 
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land was sold was such as to juslify the 
guardian in selling it.” Iam also direoted 
by the High Oourt to record a finding bn 
the question “whether the vendees, defend- 
ants Nos. and 2, believed bona fi le, that 
is, after making, reasonable inquiry, that 
the purchase-money would bs invested in 
such a manner as td make the sale beneficial 
to the minor. R . 

2, The price for which the plaint 
land was sold was Rs, 850 (Vide the sale- 
deed Exhibit 1). It is admitted on 
plaintifi’s side that this sum was really 
paid by the vendees, lst and 2ad defendants, 
to the 3rd defendant, the guardian of the 
plaintiffs. The question is whether this 
sum was a proper price for the lind, so 
as to jastify the guardian in selling it. 
The plaint land is 18 acres and 33 canta 
in extent and the price for which ib was 
sold under Exhibit I was at the rate of 
Rs. 434 per acre. lhe plaint land is 
situated in the village of Marchinaickenpala- 
yam and is to the south of the juogle 
stream shown on the plan. My pradecassor- 
in-office (Mr. Broadfoot) found, on a 
consideration of the documents mentioned ia 
paragraph 8 of the judgment, that the average 
prica per acre of lands situated in the 
vicinity of the plaint land and to the south 
of the jungle stream was from 1897 to 
1904, Rs. 59 an acre. He found farther 
that a land adjacent to the plaint land 
was sold at the price of Rs. 40 an aore 
in 1903, the year immediately preceding 
the year in which the sale of the plaint 
land took place. Exhibit VIII is the sale- 
deed showing the sale of the adjacent 
land for a prica of Rs. 40 per aera. 
Exhibits Vi, VIL, XV, XVI, XVII, KIK 
and XX are the decaments which show 
that the average price for lands situated 
to the south of the jungle stream was 
Re. 50 peracre between the years 1897 to 
1904, 
sale in 1974 in a neglected state and was over- 
grown with prickly pear. 
in-office (Mr. Broadfoot) took the prica 
fixed in Exhibit VILL as a fair criterion 
for determining the prica of the plaint 
land which has a common d¢bharacier of 
locality with it, This document, bWxuibit 
Vill, was, no doubt, discredited by the 
District Munsif, but the only ground 


assigned by him for discrediting it ® a 
hd 


The plaint land was on the date of the ° 


My predecassor- ° 


¢ 
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6 
*. surmise that it was brought “about, by 
the misrepresentation of tne vendees. 
There is no reason for thinking that the 
vendors did not know the valas of the land 
and were duped by the vendsees. The 
evidence of plaintiff’s 31st witness on the 
point is, in my opinion, worthless and 
undeserving of credit. Exhibit VIII is, in 
my opinion, a sale-deed bona fide executed, 
and the statement of the price of the land 
thereifi contained must be taken as true, 
The correctness of the value of the land as 
stated in Exbibit VIII is shown by the prior 
documents on record, eiz., Exhibits XXIII, 
IX, VI, VU, XXIV, XV, XVI and XVII. 
The District Munsif has, in paragraphs 9 to 
13 of his jadgment, dealt with a number of 
documents to show the value of lands in the 
village of Marchi Naikanpalayam and arrived 
at the conclasion thatthe prica of the land 
in that village rahged from Rs. 85 to 
Rs. 232 between the years 1900 and 1904. 
The documents executed after the date of the 
plaint sale-deed are not of much evidentiary 
value cn the question of the correct price of 
lands in the village on the date of the plaint 
sale-deed. With respect to the documents 
of earlier dates considered by the District 
Munsif, I have to point out a serious flaw in 
the view taken by the District Munsif, and 
that is, that he has not discriminated between 
the lands lying tothe north of the juugle 
stream and the lands lying to the south of it. 
These two sets of lands are essentially 
dissimilar in quality and productiveness, 
The lands situated to the north of the jungle 
stream are better in quality by reason of 
greater irrigational facilities, The higher 
prices mentioned in some documents dealt 
with by the District Munsif are in respect of 
those better lands situated to the north of the 
jungle stream. The District Munsif was, in 
my opinion, wrong in taking the prices 
mentioned in those documents as criteria 
for determining the prices of the lands 
situated to the south of the jungle stream. 
The District Munsif’s omission to notice this 
essential difference in the circamstances of 
the two sets of land has, to a great extent, 
vitiated his finding as regards the correct 
price of “the plaint land. I agree with 
Mr. Broadfoot in thinking that the price for 
which the land was sold by Exhibit I was 
a fair price, regard being had to the value 
. of the surroanding lands as proved by the 
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docamentary evidence on record, 
District Munsif finds that there was on the 
date of the sale under Exhibit I a prospect of 
the introdaction of an irrigation channel into 
the plaint lands and he thinks that the 3rd 
defendant should not have sold the land 
when there was this prospect which was 
likely to enhance the value of*this land after 
some years, There is, however, nothing to 
show that 3rd defendant was aware of this 
possibility of irrigational advantage, when 
she sold the land upder Exhibit I. Though 
there was idea of introducing channel water 
as aforesaid, nothing was done to give effect to 


it prior to the year 1906. The channel was g 


introduced into the locality of the plaint land 
only in 1906, two years after the date of the 
sale in question. That the possibility of the 
introduction of the channel did not, up to the 
year 1904, enhance the price of the lands in 
the locality to the south of the jangle stream 
is abundantly clear from the documents 
mentioned above. When such was the case, 
it cannot be said that the 3rd defendant 
acted improperly in not demanding a higher 
price for the land on account of the prospect 
of introduction of the channel. It is proved 
by the evidence of plaintiffs’ own 33rd 
witness that 3rd defendant was a proper 
guardian for her minor sons, the plaintiffs, 
that she was affectionate towards them eand 
managed their affairs well. There was every 
motive for her to bring about the sale 
in the way most beneficial to the minors, 
The reason why she sold the plaint land was 
because it was not a profitableland and was 
sitnated at a distance of 17 miles from the 
family of herself and the minors, She 
wanted to purchase a land in the vivinity of 
the family house, and for that purpose sold 
the plaint land for Rs. 850 under Exhibit I. 
lam of opinion on the evidenca adduced at 
the original trial and on the remand trial in 
appeal, that the price for which the laud was 
sold (Rs. 850) was such as to justify «the 
guardian (8rd defendant) in selling it. 

3. I accordingly dnd in the affirmative 
the Ist issue referred to me. 

4, On the 2nd issue referred to mo, I am 
of opinion, on the evidence on record, that the 
vendees, lst and 2nd defendarfts, bona fide 
thought 3rd defendant would invest Rs. €00 


out of the sale price mm the purchase of a 
. land in Mgolanur for the benefit of the 


minors. In fact, 3rd defendant purchased 


The _ 
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for the minors a laad in Moolanur under 
Exhibit If, which was registered ‘on the same 
date on which the sale-deed, Exhibit I, was 
registered. This Court fourd originally that 
the value of the.land purchased under 
Exhibit IT was only Rs. 800, buat that Ist 
and znd defendants were not responsible for 
the fraud, if doy, perpetuated by the parties 
to Exhibit II. It appears from the evidence 
of the 2nd defendant and of the witnesses 
examined for the Ist and 2nd defendants 
at the remand trial that when the sale deed 
Exhibit I was executed, Ist and 2nd defend- 
ants wanted the purchase-money paid by 
them to be invested for the minors, that 3rd 
defendant thereupon told them that she 
was going to purchase a land in Moolanur 
for Rs. 800 for the benefit of the minors and 
that accordingly, the sale-deed, Exhibit, II for 
Rs. 800 was exscuted in favour of the minors. 

5. Thelst and 2nd defendants relied 
upon Exhibit LI as a bona fide transaction and 
were satisfied. They had no means of know- 
ing and did not know the secret understand- 
ing, if any, between the vendor and the vendee 
in Exhibit IJ. They saw the registered sale- 
deed for Rs. 800, (Exhibt Hp) in the name 
of the minors for tke Moolanur land and 
(hey relied upon the statement of the value 
ofthe land in Exhibit II as correct. It 
may be contended, however, that they were 
not entitled to assume the correctness of 
the recital in Exhibit Ii, but were bound 
to ascertain by proper inquiry the real 
value of the land which 8rd defendant 
was purchasing for the minors. Whether 
a purchaser of property in good faith and 
for adequate value, from a guardian, has 
incumbent upon him such a far reaching 
obligation to see to the investment of the 
purchase-money for the benefit of the 
minor is a question in regard to which it 


- js not necessary for me to express an 
- opinion in the present case. 


All that I 
anf prepared to hold, on the evidence on 
record, is that lst and 2nd defendants who 
paid the sale pricee Rs. 850 bona fide 
thought that Rs. 800 out of the amount 
would be invested by the 3rd &efendant 
(the guardian) for the purchase of the 
Moolanur land in the name of the minors, 
that they saw the sale-deed for ,Rs. 800 
(Exhibit 11) in ths names of the minors 
relied - upon it asa true transattion. They 
didnot, however, inquire as tÒ the real prica 
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of ihe land and they did not satisfy °° 


themselves that it was worth Rs 800, the 
amount shown in Hxhibit Il, I find the 
issue accordingly. . 

This seeond appeal and the memorandum 
of objections coming on for final hearing 
the Court delivered the following 

JUDGMENT.—The finding of Mr. 
Broadfoot, the District Jadge, was that the 
dand bought for the plaintiff under Exhibit 
ll was worth only Rs. 309. The “present 
District Judge has found that the 25d 
defendant did not make proper inquiries 
as to the real value of the land that the 
plaintiffs’ guardian was going to parchase 
but honestly accepted as true the recital 
in Exhibit II that the land proposed to be 
bought was worth Rs. 800. Our attention is 
drawn to the evidence of D. witnesses 
Nos. 23 and z4 examined after the remand. 
This evidence is net clear on the question 
whether the 2nd deféndant was informed 
that the land to be bought was worth 
Rs. 800. We think that the Judge did 
not accept their evidence as sufficient to 
show that 2nd defendant was a bon1 fide 
purchaser. We must, therefore, accept his 
finding and hold that the sale is not 
binding on the minor plaintiff. We set 
aside the decree of the lower Appellate 
Court and restore the Munsif’s decree giving 
the plaintiff a decree for possession. The 
decree will be conditional on the plaintiff 
paying to defendants Nos. l and 2 within 
three months from this date the amount 
awarded to them by the Munssif. The 
Munsif’s decree as to mesne profita and 
damages and the compensation payable to 
defendants Nos. 1 and 2 is also restored. The 
parties will bear their own costs throughont. 

Appeal allowed. 





PRIVY COUNCIL, 
APPEAL FROM THE Court or JUDICIAL Commis-® 
SIONER OF Oops. 
December 10, 1912. . 
Present: —Lord Macnaghten, Lord Moulton, 
Sir Jobn Edge and Mr. Ameer Ali. 
Pandit SURAJ NARALN AND anorHer— 


APPELLANTS t. 
TeTSUS 
Pandit IQBAL NARAIN AND OTHERS—- 
RESPONDENTS, 


Hindu Law—Joint family—Partition—Separgion— 
Lest—Laxclusion-—-Mesne profits, e 
LL 


Vol. XVIII 0 
SURAJ NARIN v., IQBAL NARAIN. ” 


. Sephration from commensality does not, 48 a neces- 
sary consequence, effect a division of the jcint un- 
divided property. A separation in mess and worship 
may be due to various causes, and yet the family 
may continue joint in estate. 

What may amount to a separation or whaf conduct 
on the part of some of the members may lead to a 
disruption of the joint undivided family and convert a 
joint tenancy into a tenancy-in-common, must depend 
on the facts of each case. 

A definite and unambiguous indication by oue mem- 
ber of intention to separate himself and to enjoy his 
share in seyeralty may amount to separation. But 
to have that effect the intention must be unequrrocal 
and clearly expressed, 

Rewun Persad v. Musammat Radia Beeby, 4 M. I. A. 
137; 7 W. R. 25 (P.C.); Appovier v. Rama Subba Aiyar, 
M.LA. 75; BW. R 1 (P. C.), followed. 

Where the manager of a joint Hindu family hag all 
along been offering to a member of the family a suit- 
able allowance, which the latter has refused, there is 
no exclasion from joint estate entitling the member 
to mesne profits. 


Appeal from a judgment and decree of the 
Court of the Judicial Commissioner of Oudb, 
dated the 20th October 1969, on an appeal 
from a jadgment and decree of the Court of 
the Additional Judge of Hardoi, dated the 
27th August 1908, 


Mr. DeGruyther, K. O., (with him Mr. 
Dube), on behalf of the Appellants, contended 
that the family bad ceased to remain joint 
within the meaning of the Mitakshara law 
and, therefore, the appellants were entitled 
to claim mesne profits from 190], the date 
when they separated. 

Mr. Dunne, appeared for the Respondents. 


JUDGMENT. 

Mr. Ameer Atri —The point for determina- 
tion involved in this appeal turns on the 
question whether the plaintiffs, who were 
admittedly members of a joint Hindu family 
governed by the Mitakshara law, separated 
as they allege in October 1901, or whether 
they continued joint in property, if not io 
food, and worship, as the defendants contend 
up to the institution of the suit in 1905. 

The parties are Kashmiri Brahmins settled 
in Ondh and, with the exception of the 
defendant Ratan Lal,-are descended from 
one Pandit Bishan Narain who died over 
40 years ago. He left four sons, of whom 
Pandit Saraj Narain the first plaintiff is 
the only onb”now surviving. On Bishan 
Narain’s death, his eldest son Raj Narain 
became the Kartı of the joint family. On 
his death in 1890, Ram Narain, the next in 
order ®of seniority, assumed charge of the 

è 


INDIAN CASES. 


31 


family estate. He died in Octobar 1900, 
leaving a datighter ewho is married to the 
defendant Ratan Lal. Her son Raj Indar 
Narain appears to have been adopted by 
Ram Narain, and although his name 
frequently appears in the course of the 
present litigation, he is no party to the 
action. Oa the death of Ram®Narain, the 
defendant Bakht Narain, who has died 
,since the institution of this suit, applied in 
November ‘900 for mutation of names ine 
the Collector’s register in respect of the 
joint family property. On the 8th of Decem- 
ber 1900, Suraj Narain filed a petition 
objecting to the mutation being effected in 
Bakht Narain’s name alone, and praying 
that his name along with the plaintiffs’ and 
Raj Indar Narain’s might be eutered in 
equal shares. 

Some action appears to have beeu taken by 
the Revenue Authorities on the application of 
Bakht Narain, but before any definite order 
wus made the parties came to a settlement 
which was embodied in a dead of compromise. 
This document béars date the 27th of Febru- 
ary 1901, and after reciting the facts con- 
nected with Saraj Narain’s application, 
proceeds to state as follows: — 

“Hence, in submitting this application 
we pray that mutation of names be effected 
in favour of Pandit Bakht Narain alore 
as the head of a joint family, and the status 
of the family has continued joint from the 
death of Pandit Ram Narain up to this day 
aud shall remain so as long as any 
dispute does not arise among the heirs.” 

Bakht Narain’s name was accordingly 
entered with regard to the entire joint estate, 
and matters apparently ramained én stalu quo 
for the next two years. In consequance of 
some quarrel with his elder brother, Saraj 
Narain, on the 5th of May 1903, applied to 
the Revenue Authorities to have his and Raj 
Indar Narain’s names entered jointly in 
respect of two-thirds of the family properties. 

The differences between the brothers sesa 
to have been mainly econnecsed with th 
question of shares the two branches of the 
family would take upou a partition. As 
Bakht Narain had thras sons and Suraj 
Narain had only two, the latter evidently 
apprehended that if the division were to Its 
made pər cipt, his branch would obtain 
asmaller shêra, The compromises of Febraary 
1901, which. pMvided for a referaaca to tha 
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Advocaie-General, was really intended to 
remove this fear onthe part of Suraj Narain. 

On the 31st August 1903, the Assistant 
Collector made an order in favour of Suraj 
Narain. This order was reversed on appeal 
by the Deputy Commissioner on the 30th 
of October 1903. The Deputy Commissioner 
embodies in his judgment the actual conten- 
tions advanced before him by the parties, 
which afford a strong indication of the views 


, they then took of the position of the family” 


Their- Lordships will refer to this document 
when dealing with fhe arguments at the 
Bar on this appeal. 

After the Deputy Commissioner’s order, 
Saraj Narain returned to the service of the 
Amethi Hstate and remained there up to 
the end of 1904. In June 1903, he in con- 
junction with his surviving son, brought the 
present suit against Bakht Narain and his 
sous for a partition of the family properties. 
The various proceedings in the suit of Bakht 
Narain against Ratan Lal, in which Suraj 
Narain attempted to be joined as a plaintiff, 
have uo direct bearing on.the question their 
Lordships have to consider. 

In the present action, the plaintiffs, Suraj 
Narain and his son, claimed to racover masne 
profits from Bakht Narain and his branch of 
the family on the ground that they had 
geparated from the joint family, in October 
1401. Their contention was accepted by the 
Subordinate Judge who made a decree in 
their favour on that basis. The Judicial 

' Commissioners have on appeal reversed his 
decision; and the present appeal to His 
Majesty in Council is from their judgment. 
The learned Judges have carefally and 
elaborately examined the evidenca on the 
question of the alleged separation in Octobar 
1901; and as their Lordships agree with the 
main conclusions of the Court below, they do 
not consider ib necassary to deal with the 
matter in detail. 


* The principle applicable to cases of sepa- 
ration from the joint undivided family has 
Yen clearly enuncmted by this Board in 
Rewun Persad v. Musammat Radha Beeby 
(1), and the well-known case %f Appovier 
v. Rama Subba Adyar, (2). What may 
amount to a separation or what conduct 
dn the part of some of the members may lead 


(1) 4 M. I A. 187; 7 W. R. 909 (Pe). . 
o(2) IŁ M, I A. 75; 8 W. R. 1 (6. CO). 
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to disraption of the joint undivtded family, 
and convert a joint tenancy into a tevancy-in- 
common must depend on the facts of each 
case. A definite and unambiguous indica- 
tion by one member of intention to separate 
himself and to enjoy his share in severalty 
may amount to separation. But to have 
that effect the intention must bə unequi- 
vecal and clearly expressed. In the present 
case, that element appears to their Lordships 
to be wholly wanting. By the campromise 
of february, the parties had agreed to retain 
the status of jointness which had existed till 
then “until any dispute arose among 
the heirs.’ Suraj Narain alleges that he 
separted a few months later; thera is, however, 
no writing in support of his allegation, no- 
thing to show that ab that time he gave ex- 
pression to an unambigaous intention on his 
part to cas himself off from the joint un- 
divided family. The oral evidence, on which 
the allegation has mainly rested, as the 
learned Jadges in the Court below point out, 
is either inconclusive or unreliable. On 
the other hand, his conduct, borne ont by 
documents, is clearly against his contention. 
After the compromise of February 1901, the 
mutation proseedings instituted by Bakht 
Narain in November 1900 were continued, 
and on the 2ad of January 1902, the Revenue 
Officer directed that the statements of the two 
brothers should be recorded “to ascertain in 
whose name the entry should ba mada.” And 
on the 8th of February, the officar in question 
made the following order:— 

As the statements of Pandit Bakht Narain 
and Saraj Narain have baon received and they 
unanimously show their willingness for the 
eutry of the name of Bakht Narain aad declara 
his possession also, and as no one has filed any 
objection, it is, therefore, orderad that, after 
expunging the name of Ram Narain, deceased, 
the name of Bakbt Narain be entered and the 
file be submitted td the officar in charge of 
Pargana for sanction.” : 

The conduct of Suraj Narain on this oc- 
casion was certainly nob consistent with Ris 
allegation that he had severed his connection 
with the joint family, of which Bakht Narain 
was the acknowledged “head,” in October- 
1901. fe 

In his application of the 5th May 1903, 
among other matters, he speaks of aseparation 
in “mess and worship,” but there is no mention 
of a division of rights in property. ead his 
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"present statement been true, some referefice 
would, unquestionably, have bean made to it in 
this document. Separation from commansality, 
as was observed in the case of Rewun Persad 
v. Radha Beeby (1), does not as a necessary 
consequence effect a division of the joint 
undivided property. A separation in mess 
and worship may, be due to various causes, 
aud yet the family may continue joint in 
estate. Inthe present case, there is evidence 
to show it arose from a difference in” the 
religious opinions of the two brothers. 

Bat the conduct of Suraj Narain after the 
order of the Deputy Commissioner on the 30th 
October 1908, and the statements of his 
Pleader before that officer, leave no doubt in 
their Lordships’ mind that his present 
allegation is unfounded. The passage in the 
Deputy Commissioner’s judgment which gives 
the substance of these statements is important. 
After reciting some of the facts connected 
with the dispute before him, the judgment 
proceeds thus: 

“Ultimately on the 27th February 1901, by 
virtue of a compromise, the name of Bakht 
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Commissioner, “now in disagreement,” he 
wished to have his client’s namə recorded 
in the Government Register. 

After the dismissal of his application, as 
already observed, Suraj Narain went away 
to Amethi without making an attempt to 
go to the Civil Court. Althpugh Suraj 
Narain made various attempts to comeia 
as a plaintiff in the suit Bakht Narain had 


*brought against Ratan Lal, it may be taken 


as well established that after the Deputy” 
Commissioner’s ordér matters remained 
in statu quo until the present action 
was instituted. Their Lordships are of opi- 
nion that the allegation regarding a separa- 
tion in October 1901 of rights in property 
fails and that the view of the learned Judges 
in the Court below is well fouuded, that the 
plaintiffs are not entitled to claim mesne 
profits on that basis. 

But itis urged thatas the plaintiffs did 
not, after the disputes arose between two 
brothers, receive any profits from the joint 
estate, they are entitled to mesne profits on 
the ground of exclusion. The evidence is 


Narain was entered as manager and head of a clear and distinct on this point, and shows 


joint Hinda family. By a clause at the end 
of this agreement, Bakht Narain was to 
remain so recorded so long as there should 
be no dispute amoung the wiristin, There 
is now a discussion as tə the meaning of 
the word warisan. 

Mr. Jackson for appellant argues that 
it clearly refers to the herres of the execu- 
tant of the compromise. Mr. Champat Rai 
for the respondent maintains that it refers 
to the execufants themselves; and as they 
are now in disagreement, he wishes to hava 
his client’s name recorded in tha Govern- 
ment Registers. 

Here it ig necsssary to say that there 
is a third party, Raj Indar Narain, said to 
be the adopted son of Ram. Narain. 

Bakht Narain now denies the validity of 
the adoption,” 

gAnd the order is:— I think that Suraj 
Narain and Raj Indar Narain” (the appli- 
cants in that case) “should go to the 
Civil Court and get their shares clearly 
defined.” ae 

The statement of Mr. Champat Rai ap- 
pears to their Lordships to involve a clear 
admission that the joint status had continued 
till then; and that as the parties were, 
to, use his words as recorded by the Deputy 

| A 


that Bakht Narain was all along offering 
Suraj Narain an allowance of Rs, 200 a 
month which he refused to accapt as being 
inadequate. This cartainly does not, in their 
Lordships’ judgment, amount to exclusion 
from the joint estate. 


On the whole, their Lordships ara of opi- 
nion that this appeal fails aud ought to bə 
dismissed with costs and their Lordship: 
will advise His Majesty accordingly. 


Appeal dismissed. 
Solicitors for the Appellants: Messrs. 
Barrow, Rogers and Necill. 


Solicitors for the Respondents: Messrs. 
Pemberton, Oope, Grey & Io. 
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~ MADRAS HIGH COURT. 

Seconp Orvik Apreat No. 2035 or 1910. 
Deceinber 13, 1912. 
Present:—Sir Ralph Benson, Kr., Judge, and 

i Mr. Justite Sundara Aiyar 
KRISHNA AIYAR’S wipow MEENAKSHI 
AMM à U-—Prairntivs—APPELLANT 
Versus 
PUDIKALAPATTIGRAMAM RAMA 
, ALYAR (DIED) AND orsers—Derenpants— ° 
RESPONDENTS. 

Hindu Law—Mitakshara*-Maintenance—-Right of 
widowed daughter-in-law to claim maintenance from her 
father-in-law out of his self-acquisitions — Rule of 
decision-~ Equity. 

According to Hindu Law, there is no legal obliva- 
tion on the part of a father-in-law, having no 
ancestral assets, to give maintenance to his daughter- 
in-law from out of his self-acquisitions. 

Ruagammal v, Echammal, 22 M. 305; 9 M. L. J. 14, 
Considered. 

Khetramoni Dasi v. Kasinath Das, 2 B, L. R. A.C 
J. 15; 10 W. R. (F. B.) 89, followed. 

Obiter dictum: - The Hindu Law as such has no 
obligatory force whero maintenance is claimed against 
a person not on the ground that the property coming 
by inlieritance to him is burdened with the mainten- 
ance of the person claiming it buton the ground that the 
Hindu Law-givers have placed such a duty on the de- 
fendant. The Court would have to decide the question 
in accordance with equity, justice and good conscience, 

Second appeal against the decres of the 
Subordinate Judge of South Malabar,in Appeal 
Suit No. 351 of 1909, preferred against that 
of the District Munsif of Calicut, in Original 
Suit No. 153 of 1908. 

Mr. T. R. Ramachandra Atyar, for the 
Appellant. 

Mr. O. V. Ananthakrishna Iyer, for the 
2nd Respondents, 

JUDGMENT.—This is a suit by a Hindu 
widow for arrears of maintenance against 
her father-in-law and his sons. The plaintiff 
was married to a deceased son of the Ist 
defendant, the father-in-law. The lst defend- 
ant originally had some ancestral property 
along with a brother but he relinquished 
it at the partition between himself and 
his brother's sons, reserving to himself only 

ea, waste buildiog site. This relinquish- 
ment was before the plaintiff's marriage, 
and his sons including the plaintjfi’s husband 
never took exception to it. The lower 
Courts have dismissed tlfe suit on the ground 
.that the Ist defendant was not in posses- 


-sion of avy ancestral property although 


he was possessed of considevable property 
.gequired’ by himself asgan officer in the 
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It has been contended on plaintiff's behalf’ 
in second appeal that the partitiongdeed 
contained a clause that the lst defendant’s 
brothers and sons should thereaftér make 
no claim to the properties in Ist defendant's 
possession which they admitted by the terms 
of the deed to be his self-acquired properties, 
that it must, therefore, be taken that the 


release of their right or claim of right to 
those properties was the consideration for 


-the “Ist defendant’s relinquishment of the 


rights of himself and his sons to a half 
share. of the ancestral properties, that- in 


-effect the Ist defendant exchanged with his 


brother’s sons a half right in the -ancestral 
property for their claim of a half share in 
the properties which he asserted to be his 


‘self-acquisitions and that she is, therefore, 


entitled to maintenance oub of his self- 
acquired property. , But on a references to 
the partition-deed, we are unable to give 
any such effect to it. 't does not appear 
from it that the Ist defendant's brother's 


' gons laid any claim to his self acquisitions. 


On the other hand, it merely records dn 
admission on their part that the properties 
in his possession were his own acquisitions 
and that they had no right to them. The 


‘reason for his not enforcing his right to 


an equal share of the ancestral property is 
stated to be his sympathy towards them. 
There is no clause in the document that 
could be construed as a release or relinquish- 
ment in Ist defendant’s favour of any clain 
which his nephews had in the properties 
which he alleged to be his own. We cannot, 
therefore, see any equitable consideration 
for fastening on the Ist defendant's private 
acquisitions an obligation which would attach 
to ancestral property in his hands. 

It is next contended that the lst defendant 
had realised the amount due to the plaint- 
iff’s husband on æ mortgage bond executed 
by a third party; but both the lower Coarts 
have found that though the bond stood 
in the name of the plaintiff’s husbandghe 


“was only a benamidar for the lst defendant 


and had no beneficial interest in if. And 
this finding we see no reason not to accept 
in second appeal, e. 

The next point urged is that the plaiutiff 
would ba entitled to some maintenance, at 


-any rate, asthe Ist detendant was still in 


possession of an ancestral paramba,. Admit- 
tedly,-no income was derived from it, his 
9 
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6 js tBe ground on which no maintengnce was 
allowed to the plaintiff as derivable from 
it. €& is argued on plaintiff's behalf that 
she is gntitled to make the paramb: pro- 
fitable and to derive maintenance, out of 
ibor to have the paramba sold to provide 
for her maintenance. It is not necessary 
to consider the exact manner in which her 
right with respeét to the puramba could ba 


legally enforced against the Ist defendant , 


as the bearned Vakil for the respondents 
is willing that the plaintiff should have a 
decree for Rs. 50 in lien of a fifth share 
of the paramba to which her husband would 
have been entitled if a partition had taken 
place between him and the defendants before 
his death. 

The main contention in second appeal 
is that the plaintiff was entitled to main- 
tenance against the Ist defendant as her 
husband died in commensality with him, 
even though he was sot in possession of 
any ancestral property. According to Hindu 
Law, it is argued, a parson is bound to 
maintain his daughter-in-law even if pos- 
‘sessed only of property acqaired by himself, 


Itis not denied that the established principle . 


according to the decisions of all the High 
Courts is that ordinarily a widow is entitled 
to taintenance from the survivors of her 
husband’s undivided family only if the 
family possessed joint ancestral property 
during her husband's life time. The cou- 
tention is that thera are some exceptions 
to this rnle which proceed on the special 
obligation to maintain one’s very close 
relations. We may at once observe that 
even if there were such a rale according 
to the Hindu Law, we would not be bound 
to give effect to it. The rules of Hindu 
Law are binding on the Court only where 
it is necessary to decide “any question 
regarding succession, inheritance, marriage 
or caste or any religions’ usage or institu- 
tidh.” In so farasa right to maintenance 
is a charge on the inheritance of any person 
adtording to the Hindu Law, the rules laid 
down by it would ba enforceable. But 
where maintenance is claimed against a 
person not on the ground that the property 
coming by ixlferitancs to him is burdened 
with the maintenance of the person claiming 
it, but on the ground that the Hinda Law- 
givers have placed such a duty on the 
defendamt, the Hindu Law, as such, has no 
kg 


od . 


_ INDIAN CASES. 35 
MEENAKSHI AMMAL V. PUDIKALAPATTI GRAMAM. 


k 


obligatory foroo. The Court would have 
to decide thee questign iu accordance with 
equity, justice and good conscience. The 
rules and precapts of Hindu Law-givers 
might often be entitled to great respect in 
deciding the rale of justice in such cases. 
Bat the weight due to them would depend 
on the circumstancas of each case including 
the conditions of modern society and the 
conceptions of equity and justice which the 
Court considers it right to give effect to, 
We do not find, however, that according to 
Hindu Law-givers, a person is bound to main- 
tain his danghter-in-law even though he has 
no ancestral property in his hands. Oar 
attention has been drawn to some observa- 
tions of Subramania Aiyar, J., in Rangammal 
v. Echammal (1). This question did not 
arise for decision there as the suit was by a 
daughter-in-law against her mother-in-law, 
who had inherited the property of the father- 
in law and the property itself was found to 
be ancestral property in the father-in-law's 
hands while he was alive, having been 
inherited by him from his maternal grand- 
father. The learned Judge observed:— [In 
regard to such property, the female would 
have been entitled to claim maintenance 
even in the life-time of the person in- 
heriting it. This view seems to be 
warranted, especially as the theory that 
the right of a widowed female to mainten- 
ance is dependent on the possession by ths 
party called upon to provide the mainten- 
ance of assets derived from the husband 
of the female claiming the maintenance 
appears to have had little or no foundation 
in the Smritis or commentaries, according 
to Messrs. West and Buhler (Digest of 
Hindu Law, 8rd Edition, pages 245-252) 
and Dr. Jolly (History of the Hindu Law, 
pazes 134 and 135). The latter learned 
author refers to a passage from the wribinga 
of Kamalakara to show that it is incumbent 
on sons aod grandsons to maintain indigenj 
widows and daughters-in-law, though no 
wealth of the father may ba in existence. Ha 
also explains that the passage in the Smriti 
Chandrika eelied on in support of the cons 
trary view doses not really touch the point, 
He further points out that in the Saraswati 
Vilasa, section 522, the daty of 2 fathey 
to provide’ for his son's, widow is stated 
hak 


(1) 22 M. 303; 9 Me L. J. 14. i 
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unconditionally.” The passage in the Digest children” The correctness of Dr. Jolly% inse 

of Messrs. West and *Buhler’ referred to ig terpretation of the Smirti Chandrika, 

as follows:— “Looking then to the constitu- Chapter Kl—], verse 34, seems tò be 


tion of a Hindu family, to the restrictions 
placed on a woman’s activity and the 
prohibition in a united family against her 
making aboard and the maledictions pro- 
nounced on*those who fail to provide for 
the helpless members of their family, the 
conclusion may be hazarded that Colebrook 
tnd others had sufficient grounds for the 
opinions to which thee actual practice of 
the people generally conforms in the 
Bombay Presidency. Ina united family, it 
would seem that in some form  mainten- 
ance may be claimed by the widow of a 
deceasad member asa right not dependent 
on property though ina measure regulated 
by it but on the capacity only of her 
relatives in the order of nearness to her 
husband.” The learned authors also say 
that, according to Vyavahara Maynkha, the 
widow’s right to subsistence does not 
depend on the possession of ancestral wealth; 
and Nileakanta’s interpretation of a text 
from Kathiayana is referred to by them, 
It will be observed that the passage refers 
to the rights of all widows generally and 
not to the special claim of a son’s widow 
against the father-in-law. But the law is 
now fully established to the contrary by the 
decisions of all the High Courts. Dr. Jolly 
also lays down the same general rule as 
West aud Buhler with regard to mainten- 
ance of widows generally. The passage 
from Kamalakara is also cited in support 
of this general proposition, although a 
daughter-in-law is specitically mentioned in 
the text. The learned author refers to a 
text of Sankba in favour of a daughter- 
in-law and to Nandapanditha’s commentary 
on a text of Vishnu which also relates 
to widows generally. (On the other hand, 
in a text ascribed to Manu by the author of 
the Smriti Chandrika, itis stated that “a 
mother and a father in their old age, a 
virtuous wife and *an infantson must be 
maintained even though doing a hundred 
times that which ought not t€ be done.” 
See Smirti Chandrika Chapter X{—I, verse 
34. The Mitakshara lays down “where 
there may be no property but what has 
been acqnired, *the only persons whose 
maintenance ont of such _pioberty is Im. 
perative are aged parents,” wifọ and minor 
e a 


doubtfal. 

The question was fally singa by a 
Fall Bench of the Caleatta High Court in 
Khetramont Dast v. Kasinath Das (2) and 
the majority came to the conclusion that 
according to the Hindu Law, there was no 
legal obligation on the part of a father-in- 
law having no ancestral assets Sto give 
maintenance to his daughter-in-law. Even 
supposing thab some ancient sasred text 
books could be found ic support of a cou- 
trary conclusion, the authority of the 
Mitakshara is almost paramount in this 
Province. As already observed, the ques- 
tion has to be decided according to equity, 
justico9 and good conscience. Would it 
then be right to uphold the appellant’s 
contention ag in accordanca with the sound 
equitable rule to be ‘laid down in this case? 
An adult son has no right to maintenanes 
against his father. How can his wife's 
right be regarded as standing ona higher 
footing ? The son’s marriage may have been 
performed after he attained his majority. 
It may have besn performed by him of 
his own will and perhaps without the 
father’s advice and censent., How eonld' 
it be held that his widow is entitled 
to maintenance against his father in such 
cases P 


Again, it can hardly be contended that the 
widow of a son divided from his father in 
his life-time would have any claim agains 
her father-in-law. A brother has no right to 
maintenanca against a Hindu ont of hig 
individual proparty, at any rate, if he is not 
an infant and under the guardianship of 
his brother. The considerations in favour of 
the appellant’s contention have been sum- 
marised in the passage cited above from 
West and Buhler. But the difficulties in ap- 
holding the contention in favour of the liability 
of the father-in-law or any other member eof 
the undivided family of a widow are equally, 
if not more, serions, We cannot but have 
grave doubts about the dasirability of 
fettering the inducement to agsquire property 
by burdening the acquirer with the maine 
tenance of persons whe take no part in the 


(2) 2 B. L, R. A. O, J. 15; 10 W, R. (R.W) 89. 
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dgbortr of acquiring. It is natuthl that 
we should find conflicting views taken on the 
question by Hindu Law-givers. It may also be 
„that in practice many Hindus take the 
responsibility of maintaining widowse whom 
they may not bs bound in law to sapporb. 
But when we find that so early as at the 
time of Vijnaneswara, the view prevailed that 
there should be nò obligation 6n a person to 
support any one except his closest relatives, 
namely p¥rants, wife and infant children 
out of his own self-acquisitions or by his own 
labour, we do not think it will ba right to 
lay down any broad rale thata Hindu is 
bound to give maintenanes to his dughter- 
in-law out of the fruits of his own industry. 
There may bə spacial circumstances which 
may make ib equitable and just ina particular 
ease to uphold such a claim, bub in the 
present case, our attention has not been 
drawn toany sach circamgtances. It does 
not appear that the plairtifi’s husband was 
a minor when he was married to her. Ib is 
not shown that the cireamstances, under which 
the marriage took place, were sach as to 
justify usin holding that the Ist defendant 
is responsible for the plaintiff’s maintenance. 
The partition batween him and his brother's 
sons was before the plaintifi’s marriage. Tha 
plaintiff herself is not a minor and is not 
shown to have been a minor at the 
time of her husband’s death. She left 
her father-in-law’s house soon after her 
husband’s death and did not try to es- 
tablish a claim upon the Ist defendant 
by living with him as a member of his family, 
We must hold that, in the cireumstancas, 
the lower Courts were right in rafusing to 


make the Ist defendant liable tə give hər- 


maintenance out of his self-acqaisitions, 


We modify the decrees of the Oouris balow, 


by directing defendants Nos. 2 to 4 (the Ist 
defendant having died pendiag the appeal) 
to pay Rs. 50 to the appellant out of the 
assets of the deceased Ist defendant with 
interest at 6 per cent. per annum from this 
dafe till the date of payment. We further 
modify them by diresting that the parties do 
bear their own costs throughout. 


Decrees modified. 
e 6 


PUNJAB CHIEF COURT. 
Fiest Crvtt Arrest No. 312 or 1909, 
January 2, 1913. 
Present: ~Mr. Jastics Rattigan and 
Mr. Justice Beadon. 
FAKLR GHAND AND otaers—APPELDANTS 
versus 

Tee MUNICIPAL COMMITTEE or 
HAZRO, TarOvsH tas DEPUTY OOM- 

. MISSIONER or CAMPBELLPOREH — 


RESPONDENT. . 

Parties — Appeal—Land, Arquisition case — Proper 
yespondent—Omission of Secretary of State’s name— 
Municipality requiring land impleaded as respondent — 
Limatation —Order passed in added reapondent’s absence 
— “Sufficient cause’ ~~“Good faith” —- Limitation Act 
(IX of 1903), s, 5—~Civil Procedure Code (Act V of 
1803), O. XLI, rr. 3, 20. 

lu an appeal in the case ofa Land Acquisition award, 
the only person who can be impleaded as a respond- 
entis the Secretary of State; and if he is not made 
a respondent when the appaal is filed, there is in fact 
and in law no appeal at all so fav as the respondent 
is concerned. An appeal cannot be said to bo 
presented when the memorandum of appeal omits the 
name of the person who alone can be the respondent 
to such appeal. 

There is no duty on the part of the Court to see 
that the appellant has daly impleaded the one and 
only person legally interested in the appzalasa rəs- 
pondent. Thas is a matter which itis the daty of 
the appellant to see to, and if he fails to do so, he 
cannot be permitted to throw the blame upon the 

urt. 
ea respondent, who is brought on the record by au 
order passed against him before he was a party, if 
entitled subsequently to challenga the validity and 
correctness of such order. 

A mistake of law, no matter how honestly made, 
cannot be held to amount to “sufficient cause,” unless 
it can be said that sach mistake was made in “good 
faith,” thatis, notwithstanding dus care and attention 
onthe part of the appellant. 


A Gourt should, no doubt, give a liberal interpreta. 
tion to the words “sufficient cause,” but its interpre- 
tation must be in accordance with judicial principles 
and with due regard to the respondent’s side of the 
question. 

The period for preferring an appeal must not be 
extended simply bacause the appellant’s case is hard 
and calls for sympathy. 


Certain land of A. was acquired by the Government? 
for the Municipality of Hazro. 4. was a practising 
Pleader, well vorsedin law, and procedure. The es 
Divisional Judge gave his award on 5th December 
1908. On 2nd March 1909, A. filed an appealin the 
Chief Court tating exception to the award on various 
grounds, In the memorandum of appeal as originally 
drafted, the respondent was the Secretary ofeState for 
India but A. himself scored out that name and inserted | 
instead the pame of the Municipality of Hazro 
through the Deputy Commissipner, Campbellpore, 
On 6th June 1918, on an objection by the Munici. 
pality of Hazro, the feeretary of State was added ag 
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a respondent, The latter raised the objection that 
the appeal was time-barred, In the Divisional Judge’s 
Court, che Secretary of State had, through the Col- 
lector, handed over the conduct of the defence to 
the Municipality for whom the land was acquired: 

Heid, (1) that the Secretary of State was not 
bound by the order of 6th June 1912, passed in his 
ae bringing him upon the record asa respond- 
eng; è 
i (2) that the appeal as against him was barred by 

ime; 

(3) that there was no sufficient cause for granting 
an extension of time; 

(4) that there could be no right of appeal against 
the Municipal Committec? 

First appeal from the order of the Divi- 
sional Judge, Rawalpindi, dated 5th Decem- 
ber 1908, allowing Rs. 1142-11-10, as com- 
pensation for land acquired by Municipal 
Committee, Hazro. 


Mr. Pestonjt Dadabhaz, for the Appellants. 

The Hon’ble Khan Bahadur Mian Muham- 
mad Shafi and Mr, Dhanraj Shah, for the 
Respondent, 


JUDGMENT.—By Notification No. 1401 
G. 5., dated the 12th October 1907, 
the Local Government expressed its in- 
tention of compulsorily acquiring certain 
lands for ithe purposes of the Hazro 
drainage and storm water channels, and 
on the 14th December 1907, the Collec- 
dor, Attock District, made an award assess- 
ing compensation for the said lands at 
Rs, 3,321-12-6, of which sum (he directed) 
the owner should get yth and the mukarri- 
dar iths, 


On the 16th February 1908, one Fakir 
Chand, Pleader, who claimed mukarridari 
rights in part of the said land, applied to 
the Collector under section 18 of the Land 
Acquisition Act, 1894, and prayed that the 
question as to the amount of the compensa- 
tion to be awarded might be referred to 
the Civil Court. The matter was referred 
accordingly, and the parties to the proceed- 
ings before the Divisional Judge were 
the said Fakir Chand, as plaintiff, and the 


` Secretary of State fer India in Council, as 


“of State) to 


defendant. It would seem, however, that the 
conduct of the proceedings in the Court of 
the Divisional Judge was entrusted by the 
Collector (as representative of the Secretary 
the Municipal Committee of 
-Hazro, in whose behalf the land had been 
acquired by Government. “sa result, * the 
Secretary of the said Committee, assisted by 
d 
e . s 


Lala Kidar Nath, the Oommittee’s Pleader, 
appeared throughout the proceedings gad de- 
fended the case. ; 

The Divisional Judge gave his*award on 
the 5th December 1908, and on tha 2nd 
March 1903, the objector, Fakir Chand, 
filed an appeal in this Court taking excep- 
tion to that award on various grounds. 

The memo. of appeal was drafted by 
Bhagat Govind Das, a leading Pleader of 
this Court, and the person originally im- 
pleaded, in the draft, as respondent was 
the Secretary of State for India. Bat the 
appellant himself scored ont the name of . 
the Secretary of State and ia ita place in- 
serted the name of the ‘Manicipal Com- 
mittee of Hazro, through the Deputy Com: 
missioner, Campbellpore.”” This correction 
was admittedly made by the appsilant and 
is duly initialled by him. 

At the first hearing of the appeal on the 
6th June 1912, Mr. Muhammad Shafi, on 
behalf of the Manicipal Committee of 
Hazro, objected that the Secratary of State 
was a necessary party to the appeal, and 
therefore, an order was passed (apparently 
under Order XLI, rule 20 of the Civil Pros 
eedure Code) to the effect that the Secre- 
tary of State should be added as a respond- 
ent, and that notice should be served 
upon him. This order has been carried 
out, but Mr. Shafi, who now appears for 
the Secretary of State, raises the objection 
that the appeal is time-barred. The learned 
Counsel urges, in support of this objection, 
that the ew parte order of this Court of the 
6th June 1912 is not binding on the 
Secretary of State who is entitled to plead, 
non obstante the order, that the appeal is 
barred against him; that the Secretary of 
State was the only person who could, in 
law, be made a respondent to this appeal; and 
that as the sole person who could be made 
a respondent was not impleaded till, the 
16th July 1912 (when the period of 
limitation had long since expired), the memo. 
of appeal presented on the 2nd March 1909 
must be regarded as mere waste paper. 
Mr. Shafi contended that this was a case. 
essentially different from those in which 
an appellant had impieaded one or more 
necessary parties but had by oversight or 
mistake omitted to add another person 
whose presence on the record as a respond- 
ent was necessary for the proper defer- 
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emingtion Of the appeal. In the latter cases, 
there was, he argued, an appeal before the 
Cour? and in dealing with them ib might 
well be ,open to the Court to take action 
under Order XLI, rule 20 of the Cade [see 
Bindishri Natky. Ganga Saran Sahu(1), Girish 
Chander Lahiri v. Sasi Sekhareswar Roy 
{2)]: In the present case, however, 
the only person who codld possibly have 
been impleaded was the Secretary of 
State, and as he was not made a respond- 
ent when the appeal was filed, the argu- 
ment . was that there was in law, and indeed 
in facb, no appeal at all, so far as the respond- 
ent was concerned, 


We have carefully considered these objec- 
tions and have given due weight to Mr. 
Pestonji’a arguments in reply, with the 
‘resolt that we are of opinion that Mr. Shafi’s 
contention must prevail. We cannot 
agree that an appeal cae, in tbe proper 
senso of the term, be” said to be presented 
when the memo. of appeal omits the name 
of the person who alone can be the respond- 
ent to such appeal. In our opinion, such 
an omission is tantamount to the presenta- 
tion of a memorandum of appeal without any 
reference to a respondent. Mr. Pestonji 
contends that in a case of this kind, it is 
the duty of the Court itself to take action 
under Order XLI, rule 3 and to reject the 
memo. or to return it for amendment,: Bat 
we do not read the rule in that light. It 
expressly states that when the memo: ‘is 
mot drawn up in the manner hereinbefore 
prescribed, it may be rejected or be re- 
turned, etc,” aud obviously there can be 
' no „duty on the part of the Court to see 
‘that the appellant has duly impleaded the 
One and only person legally interested in 
the appeal as a respondent. That is a 
matter which if is the duty of the appel- 
lant to see to, and if he fails to do so, he 
suyely cannot be permitted to throw the 
blame upon the Court. 


#Ve hold, therefore, that no appeal was 
in law preferred in this case until the 6th 
‘Jane 1912, when the Secretary of State 
“was, by order of this Court, brought oa 
‘the record as & respondent. Obviously by 
that- time the appeal was barred by limita- 
tion, and we agree with Mr. Shafi that 

(1) 14 A. 154; A, W. N, (1892) 13, 

(2) 330, 829. 


4 + 


the authorities cited by Mr. Pestonji, 
[ Bindeshri Nak v. Ganga Sahu (1) Girish 
Chander Lahiri v. Sas. Sekhoreswar Roy (2), 
Amolak Ohand Parak v. Sharat Ohandra 
Mukherjee (3) and Lakhmjchand Rewachand 
y. Kachubhat Gulabchand (4) |, do not apply to 
a cage, such as this, when the one and only 
person who could possibly be a respondent 
has not been impleaded as such. To our 
mind, the case is the same as it would 
have been had the appellant entirely omitted, 
mention of any respondent, for though 
he madethe Municipal Committee of Hazro 


Ja respondent, it is not denied that under 


no possible circumstance could a right of 
‘appeal in this casa have lain against that 
Committee. In all cases when a reference 
under section 18 of the Land Acquisition 
„Act, 1894, is made to the Court, the ob- 
jector is the plaintiff and, (when the objec- 
tion is to the area of the land, or, as hera, 
to the amount of the compensation), the 
Secretary of State is the defendant, [see 
Ezra v. Secretary of State (5)]. In point of 
fact, though. the econduck of the procead- 
ings inthe lower Court were entrasted by 
the Collector to the Municipal Com aistee, 
the defendant was actually the Secretary of 
State and Mr. Pestonji was obliged to concede 
that the Municipal Committee of Hazro 
had no locus standi (except possibly as the 
agent of the Secretary of State) in the dis- 
pute between the parties. . 


A somewhat half-hearted attempt was 
made, on appellant’s behalf, to contend that 
the order of this Court passed on the 6th 
June 1912 was binding on the Secretary 
of State, bat we have no hesitation in 
holding that the latter cannot bs bound by 
that order. Admittedly it was made ex 
parte and at a. time when the Secretary of 
State was not a party.to the appeal, and 
authority is hardly needed for the propasi- 
tion that a respondent who is brought on 
the record by an order passed against him 
before he was a party, is entitled subse., 
quently to challenge* the validity and 
correctness of such order, [see Sarat Chander 
Bose v. Saraswati Debi (6) ]. 

6. 
s 


.- -(8) 88 C. 913; 11 Ind, Cas. 943; 16 C. W. N. 49, 
(4) 35 B. 393; 13 Bom. L. R. 547; LL Ind. Cas, 559, 
é5) 80 C. 36 abs. 89; 7 0, W. N. 249. 

(6) 340., 216 at pe22i;5 0. L. J, 380. Š 
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We hold, therefore, (1) that the Secrelary 
of State is not bound by the order of this 
Court bringing him upon the record as a 
respondent; and (2) that the appeal as 
against him is barred by limitation. 

The only other question for our deter- 
mination is whether under section 5 of the 
Limitation eAct of 1908, the appellant had 
“sufficient cause” for not instituting an appeal 
within the period of limitation against the, 
a Secretary of State. 


On behalf of the appellant, it is urged 
that in preferring the appeal against “the 
Municipal Committee of Hazro, through the 
Collector, Campbellpore,” he acted honestly, 
and was misled by the fact that in the 
Divisional Judge’s Court, the Secretary of 
State had, through the Collector, practi- 
cally handed over the conduct of the defence 
to `ihe Committee, for whom the land 
had been acquired. We see no reason to 
doubt this. The appellant was clearly mis- 
led, and the error be made in making the 
Committee the respondent to his appeal was, 
we think, perfectly honest. But both 
upon principle and upon authority, we 
cannot bold that a mistake of law, no 
matter how honestly made, can be held 
to amount to “sufficient cause” unless it 
can be said that such mistake was made 
fn “good faith,” that is- to say, the mise 
take was made notwithstanding due care 
and attention ox the part of the appel- 
lant. 

A Court doula, no doubt, give a liberal 
interpretation to the words sufficient cause,’ 
but its interpretation must be in accord- 
ance with judicial principles and with due 
regard to the respondent’s side of the ques- 
tion, As observed by the Bombay High 
Court, “when the time for appealing is once 
passed a very valuable right is secured to 
the successful litigant, and the Court must, 
therefore, be fully satisfied of the justice of 
“grounds on which it is sought to obtain 
„an extension of the time for attacking the 
decree, and thus "perhaps depriving the 
successful litigant of the advantages which 
he has obtained,” Karsondas Y. Bat Gunga 
bai (7), also Bhimroo ve Ayyappa (8). The 
Legislature has fixed a definite period during 
“which appeals to this Court gan be pre- 


(7) £0 B. 829 at p. 330; 7 Bom. Bi, R. 95.49 * 
e (8) 31 B. 88; S Bom. L, R. 859... 


ferred, And we must not extend that periga 
simply because, in our opinion, the appel- 
lant’s case is hard and calls for sympathy. 
In the present instance, we are nok satisfied 
as toethe existence of -any sufficient 
cause” for the appellant’s extraordinary mis- 
take. 

In the first place, it is to be remembered 
that the appellant is himself a practising 
Pleader, well versed in law and procedure, 
and, not an uneducated, ignuran® peasant. 
Possibly, it would have been better for 
him in this case if he had been wholly 
ignorant cflaw and had placed more confi- 
dence in his legal adviser, for ib was ap- 
parently due to his own mistaken views 
that he deliberately amended the memo. of 
appeal which had been drafted for him 
by his learned Pleader. The fact remains, 
however, that heir an educated man and 
by profession a lawyer, and as such supposed 
to be conversant with law. Then, in the 
secord place, we find that the memo. of 
appeal was not presented until almost the 
very last day before the expiry of the period 
of limitation. 

In view of the above facts, are we 
justified in holding that the mistake of 
law made by the appellant in preferring 
his appeal against a body which, in law, 
had no locus stand: in the case and in 
omitting the only person who, in law, 
should have been impleaded as a respondent, 
was a mistake for which there was sufficient 
excuse? We regret to say that we do not 
think weshould be justified in so holding, 
There are numerous authorities in support 
of the proposition thata mistake of law, 
whether made by the appellant himself or 
by his legal adviser, does not constitute 
"sufficient cause” within the meaning, and 
for the purposes of section 5 of the Limita- 
tion Act, and that before a mistake of that 
kind can be accepted as such sufficjent 
cause, it is necessary to satisfy the Court 
not only that the mistake was honestly 
made, but also that it was made despite 
due care and attention onthe part of the 
appellant or his adviser [see, inter alia, 
Musammat Masum Begam v Madan Mohan 
Lal (9), a mistake of law’ made by any 
ignorant parda nashin lady; A. J. Salvador 
v. B. Meyer (10), a mistake of law made 


(9) 9 Ind. Cas. 222; 8 P. W. R. 1911. 
(10) 11 Ind, Oas, 812; 4 Bur. L. T, 175, ° 
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by appellfut’s Advocate; Coporation of Calcutta 


v. Anderson(11), Krishnaswami v. Ramaswami 
(12)¢ Bishen Singh v. Kishen Singh (13), Sant 
Singh v. Qaim (14)]. 

In the case before us, we find that the 
appellant who, as a Pleader, shotld have 
known the law on the subject, especially as 
he was himself personally interested in the 
proceedings had the advantage of the advice 
of a leading Pleader of this Court and that 
for reagons best known to himself, he de-e 
liberately went against that advics and 
strack out the name. of the Secretary of 
State from his memo. of appeal. This mis- 
take he could not possibly have made had 
he taken the precaution of discussing the 
subject with his Pleader, with reference to 
the provisions of the Land Acquisition Act, 
1894 (especially of sections 16, 20,27 and 
28) and of the case-law on the point. 

We must hold, therefore, that his mis~ 
take, though honest, “was the result of 
either carelessness or (more probably) an 
erroneous assumption of knowledge which 
he took no care to verify. 

The appeal is accordingly dismissed with 
costs. 


Appeal dismissed, 
(11) 100. 445. 
(12) 19 M, L. J. 209;5 M. L. T. 28; 1 Ind. Cas. 73. 
(13) 30 P. R. 1886. (14) 118 P. R, 1908. 


MADRAS HIGH COURT. 

Srconp U1vIL Arrear No, 1834 or 1911. 
December 9, 1912. 
Preseni:—Mr. Justice Sankaran Nair and 

Mr. Justice Sadasiva Aiyar, 
Tne SECRETARY or STATE ror 
INDIA in COUNCIL, REPRESENTED BY - 
toe COLLECTOR or TRICHINOPOL Y—- 
APPELLANT 


| LeTEUS 
RAGUNATHA THATHACHARIAR—~ 


RESPONDENT. 

Grant—Inam grant-—‘Besides poramboke,’ meaning of 
—-Wiether includes alluvial land between flood bank 
of river and river-bed. 

Where an Inam deed of grant conveyed all pro. 
perties mentioned therein and recited that the gran- 
tee became entitled to all the cultivated wet and dry 
area, in the village ‘besides poramboke? 

Held, that the use of the expression ‘besides poram- 
boke’ showed fhat the grantee became owner of all 
unassessed vaste, though over-grown with grass or 
trees anc of alluvial land formed between the flood- 
bank of the river flowing through the village, the 
subject of the grant, and its sandy river-bed. 

Pgrala Narayansawmi Naidu v. Pensalani Kanni- 


e “pra Naidu, 14 Ind, Cas. 261; (1912) 1 M, W. N, 496 
# ce 


14 


24 M. L.J. 86 and Secretary of State v, Kannapalli 
Vencatratnamah,23 M. L. J. 109; (1912) 1 M. W, N. 
771; 15 Ind. Cag. 594, referred to, 

Whatever land does hot yield revenue to Govern- 
ment is usually known as ‘poramboke’ though several 
kinds of lands may be included in it. Ordinarily, un- 
assessed waste though overgrown with grass or troos 
must be included in the grant ‘of “poramboke”. 


Second appeal against the decree of the 
District Court of Trichinopoly, ip Appeal Suit 
No. 6 of 1910, preferred against that of the 
District Munsif of Srirangam in Original 
Suit No. 311 of 1908, 

Mr. O. F. Napier, Government Pleadef, 
for the Appellant. 

Nessrs K. Srinivasa diyangar and 9, Q. 
Srintvasaragavachariar, for the Respondent, 

JUDGMENT, 

Sapasiva Alvar, J.—The appellant is the 
Secretary of State for India in Council, The 
suit as amended was for possession of 
padugat land on the banks of the Cauvery 
from the defendant (appellant), The 
District Munsif found that the whole village 
of Kadiakurichi in the Trichinopoly taluk 
belonged to the plaintiff as zmamdar, that 
the grant to the plaintiff included zoram. 
boke land, and the plaint land bounded on 
the north by the Cauvery stream-bed wag 
included in the poramboke granted to the 
plaintiff and that the plaintiff’s title was, 
therefore, established. But he dismissed the 
suit on the ground that the Government, by 
occasionally cutting branches from the trees 
standing on ihe ground, had been in adverse 
possession as against the plaintiff for 12 
years before suit, and the plaintiff's suit 
was, therefore, barred. On appeal, the learned 
District Judge confirmed the Munsif’s finding 
as to title but differed on the question of 
adverse possession and holding that the 
plaintiff was exercising acts of ownership 
while allowing the Government merely to 
exercise the easement of cutting branches of 
trees for putting twig bunds occasionally, 
decreed the suit for possession. Hence this 
appeal, On the question of possession, which 
is a question of fact, thereis no ground for 
interference in second appeal. The land avas 
jungle land. Most of the trees growing on 
it were pot timber or fruit trees and the fruit 
of the two tamarind trees growing on the 
land used to bé eaten up by wild monkeys. 
There is evidence showing that the plaintiff 
was cutting branches of the trees for “fuel 
and gathering leaves for manure. The really 
important question is, therefore, the question 
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of title which both Courts have found in 

“the plaintifi’s favour. The nim title-deed, 
Exhibit C, is quite clear, and-it grants not 

only the cultivated area in the village and 

cultivated wet area, but it acknowledges the 

inamdar’s title to the whole village of 

Kadiakurchi(both wet and dry areas) “besides 

poramboke’. The meaning of this term 

‘besides porgmboke,” has been the subject of 

consideration in two recent cases in this 

Court. 

Pensalant Kanniappa Naidu (1), a case 

from the Chingleput District decided by 
Benson and Bakewell, JJ., the learned 

_Judges said— These words ‘besides porams 
boke would indicate a right to goramboke 

land, such as unassessed ‘waste, but it could 

-not include all porambokes, since that word 
includes all kinds of communal property such 

as burning grounds, temple sites, threshiog 

fioors and so forth and also public roads 

(called road poramboke) and rivers (called 

‘river poramboke)” “Is is unreasonable to 
suppose that in a grant ‘such as is evidenced 

by Exhibits F and H, Government by des- 

cribing the grant as the grant of the ‘village’ 

in Exhibit F or by using the words ‘besides 
goramboke’ in Exhibit H, intended by such 

several terms to assign away a portion of the 

river-bed and thus introduce a divided owner- 

ship and control over it and deprive themselves 
-of the power of properly discharging their 
-duties .in connection with- thé irrigation 
dependent on the river. There is no specific 
-grant of the river-bed and we do not think 
that several terms used should be con- 

straed as involving such a grant’, It is 
-clegar to us that all that was decided in this 
case is that the grant of poramboke should 

-not be held to include grant of river-beds and 
.the like communal property. such as channel 
‘beds, burying grounds, templé sites etc. 
‘That the grant of poramboke land must 
include the grant of unassessed waste which 
-is not communal--property and which has 
nothing to do with the control of irrigation 
sources is- admitted by the learned Judges. 
>The other case is that of the Secretary of - 
- State v. Kannapatle Venkatarainammal (2), and 

~was decided by Benson and Sundara Iyer 
JJ. -There the question | was, whether 

W A Inde Cas. 261; (1912) 1 M. W. N. 496; 24 M., 


w3 
(2) 23 M. L. J. 109; (1912) 1 M. W 


é 5 W.N, Tal; 15 Ind, 
= Cas, 594, 
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In Papala Narayansawmt Nadu v. , 
Government accepted 
recognised the inımdar’s title under it. 


“the learned District 


conclusion”. 
learned Judges, who decided the case af 


e . fact:— Whetherthe plaint land ê 


certain channel beds and tanks in a village, 
-granted*as a whole inam in the Ganja” 
District belonged to the inamdar as included 
in the title deed which used the words 


“besides porainbote’ after describing the areas 
„Of the dey and wet lands in the village. 


The 
learned Judges say: — Theeffect to be given to 
the insertion of the words ‘besides poramboke’ 
must depend on the evidences available in each 
case and the circumstances attending the 
grant. In this case, it is extremely unlikely 


-that when the whole of the village was grant- 


ed in 1767 by Sitaramraz, it was not intend- 


ed to convey to the grantes all the waste 


The British 
that grant and 
The 
channel was not one which passed through 
any Government property before it reached 
the village of Lakkimidi. . . . . Both 
Judges, who dealt 
with the case, prodeeded on the footing 
that the channel and tther yoramboke in the 
‘village belonged to the znamdar. Oa the 
whole, we see no reason to dissent from that 
It will be seen that one of the 


and porambokes in the village. 


Papula Narayansawmi Naidu v. Pensalant 
Kanniappa Naidu(1), was also a party to this 
latter decision and, on the facts of the latter 
case, held that-even channels and tauks did 
pass by the grant of poramboke under the 
title-deed. The respondent’s (plaintiff's) 
learned Vakil in this case did not contend 
that, if the plaint land was part of the bed of 
the river Cauvery, he could claim ‘title to it 
as part of the village granted to him. Assum- 
ing for the moment that itis not part of 
the river-bed but waste land on the bank of 
the river occasionally liable to have water 
standing on when there are high floods, is it 
included in the ‘poramboks’ granted to the 
plaintiff? The word ‘“poramboke’ is loosely 
used in many senses. Whatever land does 
not yield revenue to Government is usaallye 
known as poramboke, though several kinds 
. of-lands may be included in it. Thai ordinarye 
-unassessed waste, though overgrown with 
' grass or trees, must be included in the grant of 
poramboke seems to us to be clear even after 
giving the largest scope possible tọ the decision 


‘in Papala Narayansawmi Naidu v. Pensalani 


` Kanntappa Naidu (1). The question has thus 
become narrowed down to this question of 
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e (a) is part of the river-bed of the Gauvery 
and not ordinary uncultivated poramboke, * 

(8) is an island enclosed by two streams 
of the Qauvery river dividing at the western 
extremity of the island and rejoining at the 
eastern extremity; or 

(e) is porambote waste just south of 
the river-bed which bounds it on the north, 
its southern boundary betng the fiood bank. 

As regards the second contention (b), this 
is not mentioned in the three grounds of thé 
memorandum of second appeal. {bif clear 
from the Munsif’s jadgment that this plaint 
land was not contended to be surrounded on 
all sides by the Cauvery river but only on 
one side of it. The contention there was 
that the high level grounds south of the 
sandy bed of the river but north of the flood 
bank and called the padugat must also be 
treated as part of the river-bed. See para- 
graph 6 of the Munsif’s judgment. The 
contention that the plaint land was bounded 
on both sides by the river was advanced at 
the hearing of this appeal before us, on the 
basis of the rather obscure language used by 
the District Judge in the first sentence of 
his judgment where he says that ‘the suit 
relates to padugaz or island in the Cauvery”’. 
The plaint land may be loosely called an 
island because though the Cauvery river is 
only onthe northern side of it, there is a small 
irrigation channel called the Elantha Voithalai 
channel running south of it close to the flood 
bank. Padugat land in .the Trichinopoly 
and Tanjore taluks means landon the lower 
level bank of the river between the edge of 
the sandy stream bed and the high flood level 
bank, It is known as padugaz poramboke, 
padugat waste, padugaz Panjem, padugat 
garden or merely padugat while the sandy 
river-bed is known as the Neerodi very 
occasionally, the high island (made of 
alluvial deposits) formed by two branches 
of a river dividing ‘and rejoining within 
afew yards’ distance might be called padug it 
and such land, if of small area, may, no 
doubt, be treated as part of the river-bed 
poramboks and may not be ordinary poram- 
boke waste. The plaint land is not of 
such a character. The only remaining 
question "fôr disposal is whether the plaint 
land as ordinary p2zdugaz land is waste 
poramboke or must be made as river-bed 
pora mboke. 


mefit that not only the sandy river-bed 


‘their own padugazs within their limits” 


The contention of the Govern-, 


but also the higher level pidugaz waste 
up to the flood bank is part əf the river- 
bed porambéte wag unhesitatingly rejected 
by the learned District Judge, who has had 
also long experience as a Revenue Officer. 
As he says: “The flood, bank is ar artiticial 
construction not proved to exist in its present 
position at the time when the (inam) 
register was prepared and if liable to be 
shifted according to the requirements of the 
river conservancy.” Farther, Exhibits V, VI 
and VIII, which are reports submitted ky 
Revenue Officers, negative the defendant’s 
contention on this point. In Exbibit V, it is 
said “the cnamdars will have to im prove 
and 
padugats are described 28 padugat waste. In 
Exhibit VI, it is said “the Karnam of Kadia- 
kurchi states that padugaz land in his village 
is shown in the accounts as waste and quit- 
rent on the faram assessment of the land at 
annas 6 per acre is included in the quit-rent 
c llected from the tnamdar.” If padugat was 
river-bed, how could the quait-rent be 
charged or any taram assessment caleulated 
as imposed upon it? In Exhibit VII, ia 
describing the boundaries of several padugat, 
they are described as south of the Cauvery, 
If the pudugaz is part of the Cauvery river- 
bed, it cannot be described as south of the 
Cauvery. Exhibit F, prepared in 1877 in 
accordance with the inam preliminary sbate- 
ment prepared before 1864, shows the. plaint 
land as yporamboke immemorial. Tharasu 
waste padugat poramboke No. 8 in Exhibit F 
is described as the Cauvery Neerodi north of 
the plaint padugai, while the Hlantha Voitha- 
lai channel is stated to be situated south of 
this padugat. The Revenue Inspector, 
examined as the 9th witness for the Govern- 
ment, says there was a padugaz between the 
flood bank and the Cauvery. 


. This is almost conclusive to show that the 


padugai is not part of the Uanvery river-bed 
but itis the alluvial strip of land between 
the flood bank and the Oauvery river-bed. 
This strip of land is, of course, distinctly 
higher in level thah the sandy river-bed, 
though dower than the flood hank and can 
never ba mistaken for the river-bed itself. 
We have no hesitation, therefore, in finding 
that the limits of the Cauvery river- bed 
porambote are the limits of the sandy Neéerodi, 
river bed and that the padugaz rising up 
from the rivgr-bed and up to the flood bank 
* @ 
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is not part of the river-bed and if it has been 
lying waste, is included in those poram- 
boke lands which, even according to the 
decision in Papala Narayansawami Naidu v. 
Pensulani Kunniappa Naidu (1), mast pass to 


the grantee under the expression “besides | 


poramboke” in thé imam title-deed. The 
result is that the second appeal is dismissed 
with costs. | 

Sanxaran NAIR, J.—I concar. The land in 
suit lies between the flood bank and the 
sandy bed of the stream. I have no doubt 
ifis included in the Government grant. I 
express no opinion on thé question whether 
the inamdar is entitled to any portion of the 
bed proper or the sandy river-bed, Under 
section 82, Civil Procedure Code, we fix a 
period of two months for the satisfaction of 
the decree for costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Secoxsp Civin APPRAL No 662 of 1911, 
December 23, 1912. 
Present:——Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Robertson. 
KHUDA BAKHSH AND orners— 
DEFENDANTS—APPELLANTS 
n versus 
NARAIN DAS AND OTABRS—PLAINTIFFS — 


RESPONDENTS. 

Custom—-Alienation—-Mortgage with conditional sale 
—Appeal—Abatement—Death of munager of Hindu 
family impleaded as respondent, 

A transfer by way of sale cannot be held to be 
necessary in the case of a person goverued by Custom- 
ary Law, where a mortgage could have been easily 
effected, leaving a considerable margin of valas in 
respect of the equity of redemption. 

A transfer by way of mortgage with a clause of 
couditional sale is the most insidious way of transfer 
by which zemindars can be deprived of their land. 

A. executed a mortgage in favour of B. with a clause 
of conditional sale. ‘he mortgage-deed provided for 
interest at a heavy rate. No attempt was made by B. 
to take possession, interest was rolling up behind the 
back of the mortgagor, and as soon as an attempt was 
made to enforce the clause of conditional sale, undue 
influence was ab once alle&ed, For several years 
after the completion of foreclosure proceedings, no 
attempt was made to enforce possession, © 

When A. died, B. sued for possession as owner 
against his heys: 

Held, (1) that there was no necessity for the inser- 


tion wf the clause of conditional sale; N 
e (2) that the transactio» must bə reduced to one of 
mortgage without that clause; e’ 

© 
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< obtained by undue influence, 


[1913 


e 
* 


(3) that ib woald be fair to fix the amount of prjnci- 
pal and interest as twice the amount of the origina? 
mortgage. 

In an appeal against B., forming a joint lindu 
family with his two sons, B. died. His elder son was 
brought on the rècord; the younger died before the 
application,for substitution was made, leaving an 
infant son, who was not brought on the record: 

Held, that the appeal had not abated, 


Second appeal from the decree of the 
Divisional Judge, - Gujranwala Division, at 
Lahore, dated the 13th January 1911, con- 
firming that of the Muosif, lat class, 
Gujranwala, dated the 9th April 1910, 
decreeing the claim. 

Mr. Rustomji, for the Appellants. 

Rai Sahib Pandit Sheo Narain, for the 
Respondents. 


JUDGMENT.-—This is a somewhat peculiar 
case. It is shown that on the 9th August 
1893, the father oflthe defendants mortgaged 
the land in suit for Rs. 700 to the plaintiffs. 
Part of the considerdtion for the mortgage 
wag a still earlier mortgage for Rs. 400, the 
amount due upon that previous mortgage in 
August 1893 being Rs. 400 principal and 
Rs. 174 interest. It is alleged that a very 
large amount of interest had accumulated 
but Rs. 574 was fixed as the total sum, 
principal aud interest, due. Rupees 126 was 
due for various other items. The land 
which amounted to 961 kanais 15 marlss 
paying a revenue of Rs. 14 odd was mori- 
gaged for Rs. 700 without possession, interest 
to runat Rs. 1-8 per cent. per mensem or 
Rs. 18 per cent. per annum, and a clause 
was inserted that if the mortgage money, 
plus interest due, was not re-paid within 
four years the mortgage would be converted 
into a sala, Nothing was paid but it 
appears that ata very early date, the mort- 
gagor alleged thatthe mortgage had been 
obtained by undue influence. Notice of 
foreclosure under Regulation XVII of 1836 
was daly issaed and served upon Murad 


mortgagor in 1898, and the period of gracee 


expired on the 22nd March 1899. It is 
not now contended that there was any 
irregularity in the foreclosure proceedings, 
and inasmuch as the period of grace had 
expired before the passing of the Land 
Alienation Act, the sale had hecome com- 
plete. Inthe course of the foreclosure pro- 
csedings, we understand, the mortgagor 
Murad alleged that the transfer had been 
Notwithstgnd- 


e 
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“ap fhe completion of foreclosure proeeedings, 
the present plaintiffs made no attempt to 
obtain possession. Mr. Sheo Narain explains 
this by saying that an impression prevailed 
that under the Alienation Act praprietary 
rights obtained in virtue of clauses by way 
of conditional sale in mortgages entered 
into before the passing of the Act could 
not be enforced after thé passing of that 
Act. This is a contention which hardly 
holds gdbds inasmuch as the contrary, was 
ruled by this Court soon after tue passing 
of that Act. 

We note too that this suit for possession 
by the mortgagees-vendees was not brought 
at any timo during the life-time of the 
original motgagor, but only after his death 
and not until the canal irrigation had reached 
the property and rendered it very valu- 
able. The suggestion is that the plaintiffs 
wore well aware of their inability to enforca 
the contract as againse the mortgagor and 
that they would not have taken the risk 
of attempting to do so, had ib not been for 
the increase iu the value of the land and 
the death of the mortgagor. However that 
may be, it seems to us impossible from the 
evidence before us to come to any other 
conclusion than that, as between Murad 
and the vendees, the contract is not voidable 
by reason of fraud or undue influence. Js 
is, however, contended that even if the 
transfer could be held to be valid, there was 
no necessity whatever at the time for the 
execution of a transfer by way of conditional 
sale. This being an appeal under the old 
Act, section 70 (1) (b), we must accapt 
the findings of fact come to by the learned 
Divisional Judge. He found that it was 
quite unnecessary to have adopted this 
particular- form of trausfer. His words 


- are:— 


“The land was already under mortgaga 
for a sum of Rs. 574 and could easily have 
borne the extra burden of Rs. 126. Doubt- 
less this is so, and the mortgagor was 
very foolish to adopt this particular form of 
mortgage. But so far as this Court is 
aware, onca the necessity for an alienation 
of ancestral land is established, the form 
which the ‘alienation shall take rests with 
the alienor; and no distinction is made in 
law between mortgages and sales. No 
authority against this proposition was cited 
by tho learned Counsel,” 

| | 


“This Court has 
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We think the view expressed in the last 
part of this quotation, which has influenced 
the Divisional Judge in coming to the 
decision which he has given, cannot be ac- 
cepted as an axiom without exceptions. 
held on more than one 
occasion that a transfer by way of sale 
cannot be held to be necessary where a 
mortgage could have been easily effected 


, leaving a considerable margin of value in 


respect of the equity of redemption, Mr, 
Sheo Narain contends that there is no such 
ruling in regard to the insertion of a clause 
of conditional sale which gives the mortgagor 
a reasonable period to effect redemption, 
As regards this, we can only say that it 
has been frequently remarked that a trans- 
fer by way of mortgage with a clause of 
conditional sale is the most insidious form 
of transfer by which zemindurs can be doe. 
prived of their laud; and the Lagialature 
taking this view very strongly have rendered 
such conditions void altogether for the 
future. 

In this case, it is quite clear that no 
attempt was made to take possession, interest 
was rolling up behind the back of the mor}. 
gagor, and, as soou as attempt was made 
to enfores the clause of conditional sale, 
undue inflaence was at once alleged. We 
find that after the foreclosure proceedings 
were completed, no attempt was made to 
enforce possession although interest was 
rolling up and the mortgagees-vendees were 
obtaining no return for their money,” We 
think, therefore, that it must be held that 
there was no necessity for the insertion of 
the clause of conditional sale and that the 
transaction must be reduced to one of mort- 
gage without that clause. Looking at all 
the conditions and the suspicious nature of 
the morigagee’s action, we think that we 
can best serve the ends of justice by giving 
the mortgagees a decree for possession of 
the land, fixing the mortgage-money principal 
and interest at twice the amount of the 
original mortgage which was Rs. 700. The 
mortgagees, therefore, geta decree for pos- 
session ase mortgagees for Rs. 1,400, 

In regard to the technical objection taken 
at the end of his arguments by the learned 
Advocate for the respondents that the appeal 
must be* held to have abated, we aro of 
opinion thate it does not abate. The facts 
are that Kanshi Ram left two sons— Harghaj 
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the elder, whose name was brought on to 
the record as the representative of Kanshi 
Ram, deceased, and Devi Dial who was 
not brought on to the record, he having died 
before the application was made, leaving 
an infant son, Ram Rakha, who has not 
been brought on to the record. The parties, 
however, aye Hindu.. Aroras, presumably 
forming a joint Hindu family, and we, 
therefore, hold that the appeal cannot be 
said to have abated. 

* Parties will bear their own costs through- 


out. 
Apreal allowed. 


CALCUTTA HIGH COURT. | . 
Seconp Civin APPrAL No. 3277 or 1910. 
December 12, 1912. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chapman. 
UMESH CHANDRA HALDAR— 
PLAINTIFF —~ APPELLANT 
TETESUS 
‘ UMESH CHANDRA BAG ann OTHERS 
' a DEFENDANTS ~- RESPONDENTS, 
` Registration Act (VII of 1871), s, 18—Transfer of 
Property Act (IV of 1882), 3. 54-—Registration~—Priort- 
ty -Unregistered deed accompanied with possession— 
Subsequent sale by registered deed —h fect of possession— 
Duty of purchaser to inquire as to nature of possession 
— Registration Act (III of 1877), ss. 49, 50-—Registra- 
tion Act (XVI of 1908), ss. 47, 50. 

The Registration Act of 1871, merely enacted that 
a document, which purported to convey property ot 
the value of over Rs. 109, must be registered, and 
where the value of the property was set out in the 
document as Rs. 99, although it was worth more than 
Rs, 100, the document on tho face of it was not com- 
pulsorily registrable. ‘The Transfer of Property Act 
now lays down that no transfer of property worth 
over Rs 100 can be made except by a registered 
document. 

One A. mortgaged some land in usafruoctuary 
mortgage in 1829 to B. for Rs. 75. In 1877, A, sold 
the equity of redemption to B, by an unregistered 
desd of sale. C. purchased the land in 1993 from 
the heirs of d. by a registered deed of sale, and sued 
for redemption, He was wet with the plea that as 
B. had purchased the equity of redemption, there 
was nothing to redeem: 6 l 

Held, that as O. knew that B. was in possession 
as usufructuary mortgagee, it was C.’s duty to inquire 
as to the nature of his possession instead of assuming 
that the usufructuary mortgage continued; and thas, 
therefore, the subsequent registered sale of the land 
to C. could give him no priority over the unregistered 
purchase made’ by B. so long ago ag 1877, . 
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Kondiba v. Nana Shidrao, 27 B, 408; 5 Bom, bi. R., 
e 


259, followed. 

Appeal from the decree of the Sub-fudge 
of 24-Pergunnahs, dated August 29th, 1910, 
reversing that of the Munsif af Diamond 
Harbour, dated March 11th, 1910. 

Babu Karunamoy Bose, for Babu Khetro 
Mohan Sen, for the Appellant. 

Baba Divijendra Nuth Mukheji, for Baba 
Monindra Lal B.nerjee, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit brought by the plaintiff for redemption 
of a usufructuary mortgage, dated the 20th 
Ashar 1266, by one Nobin Bag, the prede- 
cessor of defendants Nos. 5 and 6 in favour 
of defendant No. 1 for Rs. 75. The plaintiff 
is the purchaser of the same land from the 
heirs of Nobin Bag and his purchase was a 
registered purchase, dated 14th Ashar 1316, 
corresponding to 20th June 1909, for Rs. 609, 
keeping Rs. 75 in hand for payment of the 
mortgage. The defence was that on the 7th 
Chaitra 1283 esrrefponding to the 19th 
March 1877, Nobin Bag had sold the equity 
of redemption to defendant No. 1 for Rs 139 
and, therefore, there was nothing to redeem. 

The first Court held that the alleged sale 
to defendant No.1 was not proved. The 
lower Appellate Court held that the sale is 
genuine though it was made by au unre. 
gistered document and that being before 
the Transfer of Property Act was enacted, 
it would not ba eompalsorily registrable. 
He also disagrees with the Mansif who held 
that the redemption by defendant No.1 was 
purely gratuitous and the act of a stranger, 
and he, therafora, obviously held that thea 
dafendant had the right tə subrogite. Hə 
did not go into the question of notice. Bat 
on the view we take of the casa, it will not ba 
necessary to remand the case for inquiry 
upon this point as the facts which govern the 
law are admitted, 

The first point taken in appeal by the 
plaintiff was that the deed was compulsorily 
registrable because the defendant admits that 
he paid Rs. 180. Had the Transfer of Prog 
perty Acb been in forca at the time, there can 
be no doubt that it would have baen compul- 
sorily registrable bacausa no transfer of 
property worth over Rs, 109 caald ba made 
except by a registered document. Bat the 
Registration Act of 1871, by which this casa 
is governed, merely enacts that a docameat 
which purports to convey property gf the 
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valus of aver Ra, 109 must be registered and 
the parties in this case ses ont the valus ‘of 
the property inthe document ad Rs. 99. The 
document, therefore, on the face of it was not 
compulsorily registrable and there iẹ there. 
fore, nothing in the first point. 


. The second point was that the registered 
deed has priority over the .unregistered deed; 
The leading case of Shivram v. Saya (1) and 
many other authorities having decided that 
point. As regards this point, if appears to 
depend on the question of notice Registration 
in itself is not notice and mere possession is 
not notice, and the Full Bench, in the case of 
Narain Chunder Ohucterbuliy v. Dataram Roy 
(2), held that this question of notice was 
necessary when the first purchaser had ob- 
tained possession under an unregistered con- 
veyance, even if suca possession continued at 
the date of the second registered conveyances, 
and they remanded the vase to the lower 
Court for decision on the issue, if “the -ap- 
pellant was a bons fide parchaser for value, 
was he affected by notice of the plaintiff's 
title? In a sabsequent case, Nani Bibee v. 
Hafizullah (3), Garth, C. J., and Beverley, J., 
held tbat, although the mere faet of pəs- 
session having been taken by a purchaser 
under an unregistered conveyance is insuff- 
cient of itself to establish a good title b 
a property as against a subsequent registered 
purchaser and is not conclusive evidence 
of notice as against him, yet in the majority 
of cases such possession is very cogent evi- 
dence of notice. Now that, on the admitted 
facts of this case, possessioa is notice is 
perfectly clear from the judgment of the 
Bombay Court in Konisba v. Nana Shidrao 
(4), where the learned Jadges cited English 
authorities from 1794 down to 190% and we 
may mention the first of these authorities 
Taylor v- Stibbert (5) and the latest authority 
-Hunt v. Luck (6), where three of the 
Bords Justices laid down as follows: “If a 
purchaser or a mortgagee has notice that the 
eendor or mortgagor is not in possession 
of the property, he must make inquiries 


, 1) 13 B. 229. 
(2) 8 0. 5973:40 0, L. R. 241. 
(3) 10 0. 1073. 
(4) 27 B. 408; 5 Bom. L. R. 269. 
(5). 2 Ves. Jr. 437; 2 R. R, 278. 
(6) (1902) 1 Ch. 428 p 438;71 L. J. Ch. 2397 60 
W. R8291; 86 L. T. 68; 18 T. L. R, 265, 
X : 


of the person in possession (of the tenant 
who is in possession) and find ous from 
him what his righs are, and if he does 
not choose to do that, then whatever title 
he acquires as purchaser or mortgagee will 
be subject to the title or right of the 
tenant in possession; And the Bombay 
Qoart says:— It follows, then, both on prin- 
ciple and authority, that the plaintiff haviog 
had - notice of the defendant’s actual pos- 
“session at the date of the plaintiff's pur- 
chase, was bound to inquire of him as tg 
the nature of his” possession, instead of 
assuming that because that possession had 
originally commenced under a tenancy, it 
must have continued under that title on the 
day when the plaintiff purchased the land;”’ 
and it so happens that the facts of that 
case are precisely similar to the facts of the 
case before us. That was also a casa where 
the first purchaser under an unregisterad 
deed had bean in possession of the land 
bafore as a tenant. “ This oase is rather 
stranger because it was koowa to the plain- 
tif that the first purchaser had basen in 
possession of this land as a usufructuary 
mortgages, and his case is that he has 
coatinued for 50 years tə ba sach usufrac. 
tuary mortgagee and he claims to redsem 
him on that footing. Now, knowing that 
defendant Nu. 1 was in possession ag usg- 
fructuary mortgazea, the Haglish authorinies 
which ara cited and followed in the ease 
of Kondiba v. Nant Shidrao (4) wə have just 
noticed, make it clear that this was itself 
safficient to put him on notice of the de- 
fendant’s possession, and to make it incum- 
bent upon him to inquire as to the nature 
of his possession, instead of assuming that 
the usufractuary mortgage continued. Un. 
dar those circamstances, on all the autho- 
rities, the subsequent, registered sale of the 
property to the plaintif can give him no 
priority over the unregistered purchasa mada 
by the defendant No. 1 so long ago as 1877. 
_ As regards the third point which raised 
the question of subrogation after a casider. 
able amount of argafnent, the Court having 
expressed itg inclination to follow the dictum 
.of Mr. Justice Mookerjse in Bisheswar Prosad 
v. Lala Sarnam” Singh (7), thg point as 
regards the right of subrogation was waived 
80 ri we need not decide that question, ° 
. a regu i 
s u anle i that the appeal fails on 
k e . + 
Ed 
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all the grounds upon which it was brought 
and must be dismissed with cogts. 
* Appeal dismissed. 


è 
PUNJAB CHIEF COURT, 

Civic Rererence Case No. 54 or 1911. 

January 4, 1913. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 
NARAIN DAS-—JcpamMent-pestor— 
APPELLANT 
VETSUS 
UDHAM SINGH Aso OTHERS — DHORER- 
HOLDERS—~ RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 182 —Mort- 
gage—Redemption-—-Decree—No time for payment fixed 
in desree— Limitation for payment of money and exec 
tion-~ Civil Procedure Code (Act V of 1908), O. XXXIV, 
j 7 es for redemption was passed on 18th April 
1910. The plaintiff appealed fo have the sum, on 
payment of which redemption was decreed, reduced. 
The appeal was dismissed in defanlt on 22nd October 
1910. No period was fixed in the decree for payment 
of the mortgage-debt. 

On 9th March 1911, the decretal money was paid 
into Court: 

Held, that as the decree did not provide any period 
within which the payment was to be made, the or- 
dinary law of limitation, Article 182 of the Limitation 
Act, would apply to the execution of the decree. 

A party cannot be allowed to attack a decree in 
the course of execution. Tho proper course for a 
party nob satisfied with a decree is to attack it by 
appeal or application for review. 

Case referred under Order XLVI, rule 1, 
Civil Procedure Code, by the Divisional Judge, 
Jullundur Division, with his No. 545, dated 
5th August 1911, for the orders of the Chief 
Court. 

Pandit Ram Bhaj Datta, for the Appellant. 

Rai Bahadur Pandit Sheo Narazn, for the 
Respondents. 

JUDGMENT.—This is a case referred by 
the Divisional Judge of Jullundur, under 
Order XLVI, rule 4. The plaintiffs sued for 
redemption and on 18th April 1910 obtain- 
ed a decree for possession on payment 
of Rs. 1,549. The plaintiffs appealed to the 
Divisional Judge, seeking to have the above 
sum reduged, but their appbal was dismissed 
for default on 22nd October 1910. On the 
96h March 1911, the decretal money was 
paid into Court, and on 23rd Marsh 1911, the 
plaintiffs obtained possession. 
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The question is whether execution of the 
decree is barred by reason of the money not 
having been paid within six months of the 
lst Court’s decree. That decree „fixes no 
time far” payment. But Order XXXIV, 
rule 7, lays down that in a suit-for redemp- 
tion, a preliminary decree shall be passed, 
fixing a date withia six months for payzaent 
of such sum as mby be found to be due. 


Hence the argument for the defendants is 


that. where the decree omits to fix&ny such 
date, the maximum period which might have 
been fixed shall be read into the decree. 

The following cases have been cited, 
Bindhu Bhagat v. Shah Muhammad Tagi (1), 
Jai Kishen v. Bhola Nath (2), Sheikh Waz'r 
v. Dhuman Khan (8), Murlidhar v. Parsh- 
ram (4). 


In Bandiu Bhagat v. Shak Muhammad 
Taq: (1), the decree stated that the amount 
due under the mortgage should be paid 
within four months? but omitted to state 
what the result would be if the mort- 
gage debt was not so paid. The learned 
Judge held that the decree-holder would 
execute his decree anywhere within the three 
years ordinarily allowable for execution. 


In Jat Kishen v. Bhola Nath (2), a 
pre-emption decree was passed, giving 
plaintiff one month within which to pay 
the money but omitting to sta‘e what 
the effect of non-payment within one month 
would be. It was held that the plaintiff 
could not enforce his deeree when he had 
not paid the money within one month. 

In Sheikh Wazir v. Dhuman Khan (8), 
the plaintiff obtained a decree for redemp- 
tion on payment of the mortgage debt 
within six months, but the decree was 
silent as to the effect of non-payment within 
the due time. It was held that such 
omission could not extend the period beyond 
the maximum term Allowed by section 92 of 
the Transfer of Property Act. And in 
Murlidhar v. Parshram (4), a similar decree 
was passed fixing a period for payment bu® 
omitting to provide for foreclosure or sale 
in case of non-payment by due date, 

Here, too, it was held that section 93, 
Transfer of Property Act, would stilllapply. 


(1) 14 A. 350; A. W. N. (1892) 40. 
(2) 14 A. 529; A. W. N. (1892) 106. 
(3) 16 A. 65; A, W, N. (1893) 222. 


(4) 25 B. 101, ° 
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*. Afi these cases differ from the present case 

in that the decres in the present case fixes 
no period at all for the payment of the 
mortgage debt. Section 93, Transfer of Pro- 
perty Act, is no longer in forca, and the 
present law, is contained in Order XXXIV, 
rales 7 and8, which simply contain diractions 
to the Courts as to the form of decrea to ba 
passed in certain contingencies. Granting for 
the purpose of argument that the provisions 
of Order XXXIV, rules 7 and 8 should have 
been followed in the present case, (though 
Counsel for the plaintiffs argues that thesa 
provi sions are inapplicable to the mortgage 
in question), it only follows that the decree 
has not been drawn up in the form prescribad 
by law. Bat we fail to see how either party 
can be allowed to pick holesin the decree in 
the course of execution. The proper course 
for a party not satisfied with the decree is to 
attack it by appeal or application for review, 
and not to wait till execution proceedings 
have commenced and to attack ib in the 
course of those proceedings. The decree 
must be read as it stands, and as it does not 
provides any period within which the pay- 
ment is to be made, we can only look to the 
ordinary law of limitation; 2. e., Article 182, 
lst Schedule, Limitation Act, 

We consider that execation is not barred 
by reason of non-payment within six months. 
The case is returned to the Divisional Judga. 
No order as to costs in this Court. 

Oass returned, 


MADRAS HIGH COURT. 
Orvin Apprat No. 20 or 1909. 
October 29, 1912. 
Present: —Mr. Justice Miller and 
Mr. Justico Abdur Rahim. 
*VARAGIMA RAMA SOMASUNDARA 
AVALAPPA NAICKER—Ptatwtirs— 
e APPELLANT 
Versus 
V. R. R. M. S. T. M. R. MORUGAPPA 
OHETTIYAR AND OTAERS—DEFENDANTS — 


a” RESPONDENTS. 

Hindu Law--Impartible zamindari— Sale in execution 
—Court-sale of impartible zemindari in 1869 —Powers 
of holder of impartible zomindari discussed — 
Distinction between liability for debts of sons and 
other co®parceners pointed out ~Civil Procedure Code 
o 


(Act XIV of 1882), s. 373—S2cond suit on diferen 
cause of action. 

Where the plaintiff, sued to recover possession of an 
impartible zemindari, which belonged to his ancassors 
bat was sold in 1869 under Gourt-auction during 
the life-time of his fatherin execution of a decree 
against him: 

"Held, that the plaintiff could not recover the zemin- 
dari, as the debts for which the decree was obtained 
were incurred for necessary and propss purposes anid 
were, therefore, binding on the estate, and the pur- 
chaser took the whole zemindari and not mer ely the 

elife-interest. 

The law regulating the powers of alienation of y 
holder of an impartible zemindari, as understood in 
1859 in this Presidency, was that the zemindar was not 
possessed of the absolute powers of disposition over 
the corpus but he was, like any other head of a co- 
parcenary, competent to bind the estate by debts 
incurred or alienations made for purposes which aru 
regarded by the Mitakshara law as proper and justi- 
fied. 

When a father ocoupies the position of a manager 
of a family, the essential difference in the law with 
respect to the liability of the son as oo-parcener for 
his debts and that of any other co-parcener relates 
substantially to the onus of proof. In the case of the 
son, the burden lies on him of showing that the debt 
was incurred for illegal or immoral purposes, while in 
the case of the other co-parceners, the creditor his 
got to prove that the debt was incurred for proper or 
necessary purposes. 

The question what the Court intended to sell aud 
what the purchaser understood that he bought, is 
one of fact or rather of mixed law and fact and must 
be determined according to the evidence in the parti- 
cular case and in investigating this question, tho 
Court is not confined to any one fact. 

The character of the debt, the terms of the sale- 
certificate which formed the contract of the parties, 
the law as interpreted at the time of the sale, the 
frame of the suit, the jadgment and decree, the exe- 

cution proceedings, the advertisement for sale, the 
adequacy or inadequacy of the purchase-money aud 
the conduct of parties are all circumstances 
which may legtimately be considered in an inquiry of 
this kind. 

Section 878, Civil Procedure Code, 1832, cannot ho 
a bar to a fresh suit based on a different cause of ac- 
tion. 


Appeal against the decree of the Court of 
the Subordinate Judge of Tinnevelly, in 
Original Suit No. 11 of 1906. 

Mr, 0. V. Anantakrishna Tyer, for the Àp- 


pellant. ` 
Messrs. S. Srinivasa Iyengar and K. 
Srinivasa Iyengar, for the Respondents. ° 


JUDGMENT. 


Mitre, *J.—-I agree with tho judgment 
which my learned colleague has prepared and 
will now deliver, 


ABDUR RAHIM, J.—The appellant as alae 
tiff in the suit seeks to recover the Oveli 
zamin, a small empartible zemindari, which 
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belonged to his ancestors and was sold in 
1869 at a Court-auction during the life- 
iime of his father and purchased by one 
Chidambaram Chettiar, the Ist defendant’s 
father. Ib was in execution of a decree 
obtained by Chidambaram Cheitiar himself 
in a suit (Original Suit No. 10 of 1866) 
that the sade took place. The  plaintifi’s 
father died on the 24th January 1894 and 
the present suit was iastituted on 23ed 
January 1906 just on the last day of the 
12 years since the plaintiff’s father’s death. 
The Subordinate Judge, having found on 
the main issues on the merits against the 
plaintiff, dismissed the suit. By the third 
issue, the plaintiff raised the contention 
that the cemindart in question was in- 
alienable by custom but the  findiag 
of the Sabordinate Judge on this point, 
which is against the plaintiff, has not been 
coutested before us. It could not ba and 
has not baen disputed that the dsbis, to 
satisfy which the sale took place, were 
binding on the last zemindar and, as the 
alleged custom of inalienability has not 
been established, there can be no doubt 
that the‘zemindart of which the plaintiff's 
father was the full owner, according to the 
law as well settled in this Presidency by 
the Pittapur case, Sri Raja Rao Venkata 
Serya Mahipatt Rama Krishna Rao Bahadur 
v. The Court of Wards (1), following the 
decision of Sartaj Kuari v, Deoraj Kuari (2), 
was liable to be sold absolutely in execation 
of the lst defendant’s father’s decree. The 
whole of the argument, therefora, addressed 
to us by the learned Vakil for the appel- 
lant is concentrated on the qaestion: 
“What was in fact sold under the decree?” 
He contends that what was sold was not 
the entire proprietary interest of the 
zeminatr which he actually possessed in the 


zemindirt but a mere life-interest. The 
argument is, that the decisions of this 
Ceurt showed that the law, as inter- 


preted in this Presidency up to 1869, was that 
añ impartible zemindure was inalienable 
except during the zemindar’ s life and as 
under the sale certificate, ‘the rich@, title and 
interest’ of the plaintiff’s father was the 
subject of‘sale, we must presume that what 
was intended to be sold and was in, fact sold 


B 
(1) 22 M. 888; 26 I. A. 83; 3 O, W. N, 415. ? 
(2) 10 A, 272; 15 T. A. ŠL, e 
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was the samandar's life-interest. He has also 
contended that the debts embodied im the 
decree in Original Suit No. 10.of 1866 have 
nob been proved to have been incurred for 
proper or necessary purposes and that the 
doctrine that a Hindu son was liable for the 
debts of his father, which were not shown to 
have been incurred for illegal or immoral 
purposes, had no vogue in this Presidency 
until 1881,—7. e. long after thee sale in 
quasfion in this cass, when a Full Bench of 
this Oourt in Ponnappe Pillat v. Pappu- 
vayangar (3) held that the principle of the 
Privy Council ruling in Girdkaree Lall v. 
Kantoo Lali (4) was applicable. 

In dealing with these contentions, we must 
bear in mind that, as pointed ontin Abdul 
Aziz Khan v. Appayasami Naicker (5), the 
question what the Oourt intended to sell and 
what the purchaser understood that he 
bought, is one of fact or rather of mixed law 
and fact and must be determined according 
to the evidence in the particular case and, 
as observed in Veerabadra Atyar v. Marudaga 
Nachiar (6), in investigating this question 
the Court is not confined to any one fact. 
What is to be gathered from the numerous 
decisions on the subject which are summaris- 
edin the last mentioned case is that the 
character of the debt, the terms of the sale- 
certificate which formed the contract of tha 
parties, the lawas interpreted at the time 
of the sale, the frame of the suit, the judg- 
ment and decree, the execution proceedings, 
the advertisements for sale, the adequacy or 
inadequacy of the purchass-money and the 
conduct of the parties are all circumstances 
which may legitimately be considered in 
aninguiry of this nature and no single 
circumstance can ba regarded as conclusive 
by itself, 

As regards the state of the law in this 
Presidency in 1869, it was, undoubtedly, held 
by the Courts that a holder of an impartiblt 
zemindart was not its full owner and did not 
possess absolute powers of alienation. This 
interpretation of the law prevailed down to 
1589 when, in Beresford v. Ramasubbr (7), 


(3) 4M. 1. ® 

(4) 1 1. A. 321; 14 B. L. R. 187; 22 W. R. 58. 

(5) 27 M.18Latp. 142; 80, W. N. 186; 31 I. A.1 
(P Oe); 6 Bom. las kR. 7. 

(6) 34 M. 188 at pp.205 & 206; (1910) 1 M. W.N. 
799, 9 M. L. T. 235; 21 M. L. J. 320; 8 Ind. Cage 1072, 

(7) 13 M. 197 at p. 204, 
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Muthuswamy Iyer and Wilkinson, JJ, fel 
themselves bound by the ruling of the 
Judicial Committee in Sartaj Kuari’s case 
(2), which laid down the law otherwise. 
Bat it is not shown to have been the hw in 
this Presidency that the zemindar for the 
time being had no powers of alienation in 
any circumstances, that is to say, he had 
not the same powers of disposition over the 
corpus of the estate as the head of an ordi- 
nary joint Hindu family governed by the 


Mitakshara. In Beresford v. Ramasubba (7), 
the learned Judges observe:— Thus, the 
principle, which has hitherto guided 


the Courts in this Presidency, as 
supported by the observations of the Judicial 
Committee, has been this,—that when an 
estate is shown to be impartible by custom, 
the general law is superseded only to the 
extent of excluding the right of partition and 
of joint enjoyment, and the Mitakshara law 
governs the disposing power of the co-parcener in 
sole possession over the corpus of the estate. But 
this view of the law wasoverruled by the Privy 
Council in the ease of Sartaj Ruari v, 
Deoraj Kuari (2)." When the applicability 
of the decision in Sartaj Kuart’s case (2) 
was questioned before the Judicial Commit- 
tee of the Privy Council in the Pzttapur case 
(1) on the ground that in the Madras 
Presidency a general custom of inalienabili- 
ty of impartible zemsndaris existed apart 
from the law of the Mztakshara as evidenced 
by a long series of decisions, their Lordships 
reviewed all the cases down to Beresford v. 
Ramasubba (7) and came to the conclusion 
that “this custom now relied upon did not 
modify the law. It had no force independ- 
ently of the law.” In commenting on the 
prior decisions of the Madras High Court, 
Raja Hnooganty Soortah v. Raja Venkata 
Niladri Row (8), Viswasa Ramiah v. Vuhid- 
ally Beg (9), Sree Sree Kamachandra Sur 
Hewischandra v. Jaganadha Jagapathi Nara- 
yana Deo (10), Subbarayulu Nayak v. Rama 
Redi (11), Malavaraya Nayanar v. Oppay 
Ammal(12),Narayanga Devu v. Harischandana 
Devu (13), Ohintalapati Ohinna Simhariraj 


2 

(8) (1882) 3 Knapp 27 (notes). 

(9) (1849) Mad. & Deo. (Sud. Ad.) p. 61. 
(10) (1861) Mad. Dec. (Sud. Ad.) p. 162. 
(11) 1 M. H. i. R. 141. 

(12) 1gM. H. 0. R. 349. 

(13) 1 M. H. C. R. 456, 

e 


v. Zemindar of Vizianagaram (14), Gavurt 
Devamma Garu", Ramandora Garu (15) and 
Pareyasamt v, Saluckat Thevar (16), all of 
which, except the last two cases, proceeded 
upon the terms of Regulation XXV of 1802, 
their Lordships, with referenca to the view 
expressed by Holloway, dJ., in Chinéalap itz 
Chinna Simhariraj v. Zemindar Æ Viziuna- 
garam (14), upon which much reliance has 
been placed by the learned Vakil for the 
appellant as showing that the law at the 
time was that a zemindar had no power of 
alienation beyond his life-time, observe:— 
“In that, ib was held by the High Court of 
Madras that the ratio deccdend: of all the 
cases down to the two latest, clearly was that 
a zemindar under the permanent settlement 
had really an estate analogous to an estate 
tail as it originally stood upon the statutes 
de donis. This was introducing in the Law 
of the Madras Province what is said in 
Jotindra Mohan Tagore v. Ganendera Mohan 
Tagore (17), to ba a novel mode of inhari- 
tance inconsistent with the Hinda Law,” 
These observations of the Judicial Committse 
are conclusive to show that the law of this 
Presidency was not even in the earlier days 
that a zemindar’s estate was analogous to an 
estate tail as it originally stood upon the 
statute de donis, ag was wrongly stated in 
thecase reported as Ofzntalapat: Ohinne 
Simhartraj v. Zemindar of Vizranagaran 
(14). Besides neither in that nor any other 
decision of that period, as I read them, does 
it appear to have beeu held that apart from 
the enactment embodied in Regulation XXV 
of 1802, a zeminiar holding an impartible 
zemindarz could not for legitimate family or 
other necessary purpose make an alienation 
binding upon his successor. On the other 
hand, in Gavurt Devama Raru v. Ramandora 
Garu (15), what was laid down with refer- 
ence to impartible zemindaris was that “the 
unity of the family right to the heritage was 
not dissevered anymore than by the succes-* 
sion of co-parceners to partible property, but 
the mode of its benefieial eajoyment was” 
different,’ and in Pareyasami v. Saluckuz 
Tevar (16), ib was distinctly stated that “He 


(14) 2 M. H. O. R. 128. . 

(15) 6 M. H. O. R. 93 at p. 105 

(16) 8 M. H.O R. 157 at p. 107. 

MIT) L. R. I. A. Sup. Vol. 47 at P. 74 9 B.L. R, 
277; 18 W. R. 3§9. @ ò 
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(the zemindar) should be regarded as possess- 
ing only the qualified powers of disposition of 
a member of a joint family with such further 
powers, or it may be with such restrictions, 
as spring from the peculiar character of his 
ownership and that these powers fall short 
of aright of absolute alienation of the estate.” 
Then, as tè what is the exact nature of a 
zemindar’s estate in an inalienable zemindart 
according to those decisions, the Judicial 
Committee observed that there was a remark- 
able divergence of views in those judgments 
which deprived them of much authority. 
[The Pettapur case (1)]. In Abdul Azis Khan 
v. Appayasamt Natcker (5), the Judicial Com- 
mittee was again called upon to declare what 
was the law in Madras with respect to 
impartible zemindaris before 1889 and they 
say at page 142:— “As regards the law of the 
matter in 1873-76, when the sale took 
place, it was the accepted law in Madras 
that the holder of an impartible zemzndar?, 
who was himself a member of an undivided 
family, could not alienate or encumber the 
corpus of the estate so as to bind his co- 
parceners except for justifiable especial 
causes. Prior to 1889, there had beena 
series of decisions to this effect in the Madras 
Courts, but in that year, following the judg- 
ment of the Judicial Committee in the caze 
ef SartojKuari v. Deoraj Kuari (2), the High 
Court of Madras overruled those decisions. 
Beresford v. Ramasubba (7).” This leaves no 
room for doubt in the matter but it is 
suggested on behalf of the appellant that 
their Lordships’ statement refers to the period 
between 1869 and 1873 and not to the state 
of Jaw in 1869. Itis, however, clear that 
the Judicial Committee did not mean to con- 
fine the scope of their observations to ‘that 
period and that there is nothing to support 
this suggestion that there was a radical 
difference in the interpretation of the law 
during that*period and what preceded it to 
the effect that up to 1869, the law was that 
a zemindar of an impartible zemindari in this 
*Fresidency could not, according to the Hindu 
Law, alienate the corpus of the estate even for 
such causes as would justify an abienation by 
the manager of a joint famjly, that the law was 
the reverse of this since 1869. The decision 
ef the High Court in Gavurt Devamma Garu 
yv. Ramandora Gagu (15), was in 1870 and if 
that was not quite in accord* with the cages 
referred to in Subbarayuly “Nayak v. Rama 


9 Py - 
Reddi (11), Malavaraya Nayanar v. Opgay 
Ammal (12), Narayanya Devu v. Haxischan- 
dana Devu (13), Ohintalapati Chinna Simha- 
riraj v. Zemindar of Vistanagaram (14) 
all that could be said was that there 
was a divergence of views about that period 
as to the rights generally of a holder of a 
zemindart and not that it was the established 
interpretation of the law in 1869 that he 
could not make an alienation even for 
‘justifiable especial causes.” The proper 
conclusion then, as already stated, is that in 
1869, the law was that the zemindar was not 
possessed of absolute powers of disposition 
over the corpus but that apart from the 
necessity of conformity to the requirements 
of any special regulation, such as Regulation 
XXV of 1802, he was, like any other head 
of a co-parcenary, competent to bind the 
estate by debts incurred or alienations made 
for purposes which are regarded by the 
Mitakshara Law as” proper and justifiable. 
It is then contended that in any case in 1869 
the law in this Presidency was not that a 
Hinda son was bound to pay his father’s 
debts unless he could show that they were 
incurred for illegal or immoral purposes and 
that this proposition established by Girdharee 
Lall’s case (4) in 1874, was not adopted in 
Madras until the Fall Bench decision of 
Fonnappa Pillai v. Pappuvayyangar (3). The 
Privy Council had to consider this question 
in the Sivagiri case, Muttayan Chette v. 
Zemindar of Sivagirt (18) and their Lord- 
ships observe that the doctrine laid down in 
Girdharee Lal's case (4), was not new but 
supported by previous decisions and they 
held that there was no ground for the opinion 
that that did not apply to the Madras Pre- 
sidency. And when one looks to the judg- 
ment of the learned Judges in the Full Bench 
case of Ponnappa Pillai yv. Pappurayyangar 
(3), I do Lot think.that it can be said to be 
clearly made out thatthe law in this Pee- 
sidency was recognised by the Courts to be 
different from what is stated to be the law gn 
Girdiaree Dall v. Kantoo Lall (4). In Ponnappa 
Pillai v. Pappuvayyangar (8), Chief Justice 
Turner observes (at page 52) that he did not 
“understand the other learned gadges, who 
felt themselves unable to acesptthe law 
declared by the Privy Council, to assert the 
existence of any immemorial usage at 


variance with the law” and points og that 
(18) G M. L A. l; 9 I. A. 128; 12 C. L. R. 169, ¢ 
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na rulifg of fhe Madras Court to the contrary, 
was cited at the Bar except a decision of Mr. 
Justico *Muthusawmy Iyer, which was then 
under appeal to the Privy Council, that is 
the case, ib may be mentioned, which was the 
subject of decision in the Stvagiri’s case (18), 
already referred to. No doubt, Mr. Justica 
Kindersley said that the cases of Girdharee Lal] 
v. Kantoo Lall (4) and Jotinira Mohan Tagore 
v. Gonendra Mohan Tagore (17), appear to 
imply thatethe son was responsible for his 
father’s debt evenin the life-time of the father 
and that this doctrine was new to this part of 
India. However that may be, he does not 
say that the doctrine that the son was under 
obligation to pay his father’s debt after the 
latter’s death was ‘not recognised in this 
Presidency. In any case, even Mr. Justice 
Kindersley does not-lay down that the law 
respecting the liability of a Hindu son for 
his father’s death was different here from 
that which obtained in the other Presidencies, 
and he points out that for mary years, there 
had been no decision here directly on the 
point. And in fact no decision has heen cited 
to us which laid down the law, otherwise 
than as enunciated in Girdharee Dall's case 
(4), atthe time of the sale in question in 
the present case. Further, when the father 
occupies the position of the manager of the 
family, aud in this case the plaintiff’s father 
had at least that status, if not something 
higher, the essential difference in the law 
with respe3t to the liability of the son asa 
co-parcener for his debts and that of any 
other co parcaner relates subatantially to the 
onus of proof. In thse case of the son, the 
burden is on him of showing that the debt 
was incurred for illegal!or immoral purposes, 
while in the case of the other c2-parcsuers, 
the creditor has got to prove that the debt 
was incurred for proper or necessary pur- 
poses. It isnot necessary to determine in 
this case, apart from the onus of proof, the 
exact nature of the differencs batween a debt 
or alienation which is not shown to have been 
incerred or made for illegal or immoral 
purposes and a debt or alienation which is 
proved to have been contracted or made for 
@ proper or necessary purpose, because I 
have come to the*conclusion that the debts, 
which were paid off by money borrowed 
under Exhibit XIV, were incurred by the 
plaintiff's father for necessary purposes. 
What Lewish „to point out here is, that 
| 


the doctrine enunciated in Girdharee Lall’s 
case (4), in so far as wg are concerned with 
it in this case, is one relating to the 
question of onus of proof, and such a ques- 
tion is obviously one to be determined only 
at the time of trial. So even if it were the 
fact that at the time of the sale of this 
zemindari, the onus was upon theealienee to 
make ont that the alienation was made for 
a binding purpose, that cannot affect the way 
in which the matter was to be tried at the 
date of this suit. 4 

The most important point for considera- 
tion in the case is, whether the finding of 
the Subordinate Judge that the debts, which 
ultimately led to the sale of the zemindari, 
were incurred for necessary and proper puar- 
poses, is correct. I have come to the con- 
clusion that it is. The Subordinate Judge 
has exhaustively dealt with the matter in 
paragraphs 19 to 56 of his judgment and 
I do not consider ib necessary to enter into 
any detail. 

The clear outstanding facts are, that the 
plaintiff’s father at the very outset had to 
incur the expenses of a heavy litigation to 
secure possession of the zemendari and for 
that purpose ‘contracted debts of a very 
large amount and when he did, at last, re- 
cover the zemzndart, he apparently recovered 
vary little—~if any thing at all—in the shapa eè 
of mesne profits. As a result of the suit for 
possession, he had to grant a long lease of it 
for a very small reot. Then he either 
instituted other suits himself or had to de- 
fend suits instituted by other persons and 
the expenses of all these suits along with 
the expenditure on the occasion of marriages 
in the family, including his own after his 
first wife’s death aud those of his brothers 
and daughters, considerably swelled the 
debts he had to incur at the very beginning 
of his career. These debts are proved by 
bonds and razinama decrees passed on bonds 
executed by him to the differant creditors. « 
All the papers connected with those decrees 
are not available at this distant date, bat, as * 
fonnd by the Subordinate Judge, there is 
evidence, asi have already stated, showing 
that the debts were borrowed under pres- 
sure of necessity. At the date of Bxhibit 
XIV, which is the simple bond executed on e 
the 18th August 1843 in favour of Ven- 
katachalam Chettiar by the plaintifi’s father, 
the debts amouyteé to Ra, 49,000 and it wade 


. 
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doriously challenged. 
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with this sum for which Exhibit XIV was 
executed, that the previoug debts were dis- 
charged. Itis suggested that the plaintiff's 
father was not right in instituting or de- 
fending many of the suits in which he was 
engaged and which ultimately resulted in 
decrees against him, Bub in the first place, the 
materials before us do not enable us to come to 
any definite conclusion on the point; aud in 
the next place, if the plaintiff's father unwisely 
or imprudently engaged in certain litigations, 
or if he was somewhat extravagant in ex- 
penditure in connection with the marriages, 
that is to say, if the debts, most of which 
were evidensed by ruztnama decrees, were to 
any extent the result of imprudenca or mis- 
management, it could not be said that Ven- 
katachalam Chettiar, the predecessor-in-title 
of the present defendant, who advanced the 
money to discharge those debts, was under 
an obligation to inquire to what extent the 
debts could by proper management have been 
avoided, if, as there can ba no doubt, those 
debts constituted a pressing demand which 
had to be met. It has not been shown that 
the zemindar could have paid off his liabili- 
ties out of the income of the zemin tari. Iu 
the usual course of procedure in those days, 
a vaztnama decree was obtained on Exhibit 
XIV by which the zemindiri was mortgaged 
51,000 odd, which 
included a sum of Rs. 1,715 for iaterest and 
costs in addition to the sum of Rs. 49,000 
mentioned in Exhibit XIV. The plaintiff 
attempted to show that his father was ad- 
dicted to vices and that some of the debts, 
at any rate, were incurred for makisg larga 
presents to nauich girls and in connection 
with cock and ram fights. Bat I agree 
with the Subordinate Judge that though it 
is possible that the plaintiff's father’s 
character was nob all that was desirable, 
there is really no evidence to connect his 
debts with necessities arising oub of vicious 
and immoral indulgences. In this connec- 
tion, I may say that the estimate, of the 
Subordinate Judge, of the income aud value 
of the property is not shown to be wrong. 
That matter is dealt with in paragraphs 63 
and 64 of the judgment. The finding of the 
Subordinate Judge that a net income of the 
zemindart at the time of the sale in 1869 
was not more than about Rs, 55:000 is amply 
justified by the evidence and is not in, fact 
Tee | zamindart Was 


sold for Rs. 97,000 and having retard eto 
“the fact that isnde have singa then gone up 
very muct in value and the prices Sbtained 
at the time for similar lands in the zamin taris 
in thg neighbourhood, there can be no doubt 
that that figure would represent the proper 
value of the full and absolute interest in the 
gemindart supposing that was what was 
sold now. The debts having baan incurred 
for necessary purposes and the law at the 
time being that the absolute inéerest in the 
zamingart was liable to ba sold for such 
debis, the only question is, what was in fact 
sold. The sale price, as I have said, was 
equal to the full value of the zemindtr? and 
the sale took place in execution of a mortgage 
decree by which the entire zenin was 
liable to be sold and not merely an interest 
terminable with the life of the zemindar, 
and if we look at the proceedings in exe- 
cution, they also- show that it was the ab- | 
solute interest “in, the zemín that was put 
up for sale as is apparent from aczounts of 
attachment, and sale proclamation (Bx. 
hibits 17 and 17A). With regard to the 
oral evidenca on the plaintiff’s side as to 
what is alleged to have been said by the 
officers of the Court and other persons at the 
tims of the sale, there can ba no doubt that 
the Subordinate Jadge was right in refusing 
to act upon ib. 

Much reliance is placed by the learned 
Pleader for the appellant unon the fact that 
the sale certificate, Exhibit XVIIL, mentions 
that the right, title and interest of the de- 
fendant in the suit in the zemendarz, is 
sold a3 indicating that only his life-interest 
was sold. It has been rapeatedly pointed 
out that such a description is not incon- 
sistent in any way with the sale of all the 
interest which the debtor had power to dis- 
pose of under given circumstances. See Abdul 
Aziz Khan v. Appayasami Naicker (5). I 
may also mentfon that it is proved by evi- 
dence that in 1869, apart from the decfsions 
of the Courts, sale of zemindarz lands was 
not in fact confined merely to an int®rest 
terminable with the life of the zemzndar for 
the time being. Then, we have it that the 
debts which led to the sale were incarred for 
necessary purposes and tte corpas of the 
zemindart was liable to ba sold for such 
debts in 1859 when the sale actually took 
placa. By tha razinama deacrae pas3ed on 
the bond Exhibit XIV by which the pra- 
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vious debts were paid off, the absolate 
,intesest if the zemindari was hypothecated 
"and made liable to sale. The execution 
proceedings show that such ioterest and not 
merely an interest limited to the life of the 
zemindar was attached and notified for sale 
and the price paid was the fall valde of the 
zemindart: supposing that the absolute 
interest in if was sold. These facts are to 


my mind conclusive to show that what was ; 


in fact sold was the entire interest in the 
zemindary. It is not, therefore, necessary to 
consider whether section 373 of the Civil 
Procedure Code woald be a bar to the suit 
because the plaintiff had instituted in his 
father’s life-time another suit, asking for a 
declaration that the sale did not affect his 
interest, and when withdrawing the suit, 
he did not obtain permission of the Court 
to institute another suit. Bat [ may say 
that, in my opinion, the present suit is based 
on a substantially different cause of action, 
the plaintiff being now, if his alle- 
gations were made out, entitled to posses- 
sion of the zemindarz, while in the life-time 
of his father his only interest was a mere 
chance of succession. I am doubtful if such 
interest was sufficient to sustain the suit, 
though I do not express any definite opinion 
on the point. 

The judgment of the learned Subordinate 
Judge must be confirmed and the appeal 
dismissed with costs. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
Miscertaneous Ferse Covin Arrear No, 356 
or 1911. 

January 6, 1913. 

Present: —~Mr. Jastice Kensington. 
JHANDU MAL, sos or HARDWARI MAL 
—Droaee-HOLDER—APPELLANT 
VErSUS 

° Nawabzada FAIZ ALL KHAN, son or 
Nawab SAADAT ALI KHAN —Jopasenr- 
DEBTOR— REZPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 62, 73—~ 
Rateable distribution —Decree against deceased i jagir dar 


~-Heir of jagirdar remitting money to Court for his own 


personal decrees—Right of decree-holder to share of 
money. ied 


A, held a decree against the assets of B., a jagirdar, 
who had died; the deoree expressly provided for 
hypothecation of jagir. Tho jagir had desconded by 
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the rale of primoganiture to B.’s nephew, O. Several 
decrees were passed personally against C., who 
remitted to the executing Court considerable sams 
from his jagir receipts for liquidating these debts. 

A. applied for rateable share out of thess sums; 

Held, (1) that A. was not entitled to shara the 
gums with the personal creditors of 0.; 

(2) that the sums could not be attached in execution 
of A.’s decree and as they were voluntarily remitted 
by C., the Court was bound to apply them to the 
parpose specified by C. 

Miscellaneous first appeal fron? the order of 
the District Judge, Ambala, dated llth 


e Novembar 1910, rajecting the application for 


execution of a decree. 

Lala Ohun: Lal, for the Appellant. 

JUDGMENT.—~This is an appeal from an 
order of the District Judge of Ambala 
declining to giva the decree-holder appellant 
his rateable share of cartain monies in his 
hands. After going into the case at some 
length, I find that the District Judge’s order 
is correct, but that order deals so curtly with 
a matter of some difficulty and importanes 
that ib is necassary, in order to prevent 
misunderstanding in the fature, to state the 
casa somewhat fully. 

Oa the 20th November 1902, the present 
appellant obtained a decrea in the Court of 
the District Judge, Karnal, for R3. 5,397 
against Kamar-ud-Din,a member of the Mandal 
Jagir family of the Karnal District. This 
decree was payable by instalments aud was 
based upon an arbitration award declaring 
that till payment of the amount, the netein- 
come of the jagir share of Kamar-ud-Din 
should remain hypsthecated to the decrea- 
holder. 

Kamar-ud Din died in 1908, leaving various 
decretal debts including a sum of 
Rs. 4,205 still outstanding upon the 
decree now in question. It appears from 
the record, and also from the order of this 
Court dated the 4th April 1911 in Civil 
Appeal No. 544 of 1910, that Kamar-ud-Din’s 
jagir share (said to be about Rs. 10,009, 
a year) passed by the rule of primogeniture 


“ to his nephew, Faiz Ali Khan, now respondens. 


Ever since his father’s death, Faiz Ali 
Khan has been remitting to Ambala 
considerable sums from his jagir recsipts, 
harvest by harvestin order to liquidate debts 
which had been decreed against him per- 
sonally and not against his uucle Kamar-ude 
The present appellant desifed to share 
in the distribution and accordingly in 1610 
obtained a certificato of transfer of his out. 
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standing Rs. 2,405 from Karnal to Ambala. 
On the Lith August 1910, the District Judge 
of Ambala (Mr. Usborne) diregted that the 
appellant should receive his rateable share 
from money which had come from Karnal to 
satisfy the decrees against Faiz Ali Khan. 
The particular application for execution upon 
which this order was passed was dismissed in 
default on fhe oth November 1910 and a 
fresh application was then putin by the 
appellant at Ambala on the same day. It is 


this last applisation which has been dismissed * 


by the District Judge, who, onthe 26th 
August 1910, had already expressed an opinion 
that the order passed by his predecessor, Mr. 
Usborne, on the 15th August seemed to be 
wrong. 

The District Judge has correctly quoted 
Gopal Sahai v. Sheo Karn Das (1) as his au- 
thority for- refusing the appellant’s applica- 
tion. Itis quite clear that the considerable 
sums remitted by Faiz Ali Khan from 
Karnal, harvest by harvest, during 1910 
and 1911 were sent by him voluntarily 
in order to liquidate his own per- 
sonal debts and not those of which he in- 
curred liability as heir of Kamar-ud-Din. 
These sums could not be attached by the 
Ambala Court and as they were remitted 
voluntarily from Karnal, the District Judge 
is under the ruling bound to apply them to 
the purpose specified by the judgment-debtor, 
Fatz Ali Khan. He had no authority to 
exceed his instructions and devote any portion 
of these monies to liquidation of debts 
originally incurred by Kamar-ud-Din. 

The appellant’s Pleader has contended that 
as the decree of 30th November 1902 
expressly provided for hypothecation of 
Kamar-ud- Din’s jagir, that condition will still 
remain in force against Faiz Ali Khan. ‘This 
contention is directly met by the very 
elaborate ruling in Peart Lal v. Nawab Mu- 
hammad Azim Ali Khan (2), dealing with the 
Mandal Jagir family. Such hr pothecation, 
even if valid, against Kamar-ud Din himself 
has no effect against his succassor after his 
death. A further contention, based upon 
Musimmat Mehr Nishan v. Nawabzada Mu- 
hammad Kazim Ali Khan (8), ‘that where 
a decree charges jagir income with pay- 
ment the gxecuting Court tannot refuse to 

(I 6 P. R. 1903. 


(2) 72 P. R. 1889. . 
(3) 35 P. R. 1900. ° j 


attach such income, is equally untenable, 

There i¢ here no question of refusal to attach’ 
jagir income. The District Court of Ambala 

has issued no attachment order and obviously 

could issue none in respect of jagir income 

accruing in Karnal. The ruling quoted 

has, therefore, no bearing on the point under . 
discussion, whether the appellant is entitled 
to share in such sums as the District Court 
of Ambala is distributing under instruc- 
tions from Faiz Ali Khan. The latter is 
within his rights in objecting strongly to 
distribution of any part of tbis money 
to the appellant merely because the appellant 
holds an unsatisfied decree against Kamar-ud- 
Din, 

The appellant is not entitled to share at 
Ambala with the personal creditors of Faiz 
Ali Kban, The appeal is accordingly dis- 
missed. Itb is unnecessary to make any order 
as to the costs of this Court as the respond- 
ent has incurred nope: 

e Appsal dismissed, 





COURT OF FINANCIAL COMMIS. 
SIONER, PUNJAB. 
Revenve Revision No. 121 or 1911-12, 
September 3, 1912. 
Present: —Mr. Fenton, F. O. 
SHIV DYAL AND oTagrs—Derenpdant;—~ 


APPLICANTS , 
| VETSKE 
PARITAM SINGH AND OTHERS —PLArntires 
we RESPONDENTS, 


Punjab Tenancy Act (XVI of 1887), ss. 4 (7), 5 (1) 
(d), 84—“Tenant”, meaning of—Oceupancy rights— 
Right of jagirdar’s descendant—Revision—Failure to 
ecercise Jurisdiction, 

Lf the other conditions of clause (d), section 5 (1) 
of the Punjab Tenancy Act, are satisfied, a successor 
or descendant of a jagirdar or ex-jagirdar is entitled 
to maintain a claim under the clause for occupancy- 
rights. : 

Gandu v. Ganpat Rai, 2 P. R. 1897 Rev. and Ram 
Chand v. Umrao Singh, 6 P. R. 1895 Rev., followed. 


Section 4 (7) of the Act defines a “tenant” as ing 
cluding the predecessors and successors-in-interest of 
a tenant. There was no such definition in the Act of 
1868. This important extension of the meaning ofe 
the torm “tenant” has had the effect of rendering no 
longer applicable the rulings which limited the ac- 
quisition of occupancy rights in a manner excluding 
the claims of those who were only descendants and 
representatives and not the original tengnts to whom 
the qualifying incidents pertained. 

Where the lower Court rejected a claim to ocou- 
pancy-rights on the ground that the claimant was 
only a descendant of a jagirdar: 


kd | . 
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Held, that the case was one for the exercise of 
erevis&nal powers under section 84 of the» Tenancy 
Act, as the facts on the record warranted a finding 
of deqlaration of rights of occupancy and in 
declining to give the declaration, there was a failure 
to exercise jurisdiction sufficient to jastify interfer- 

ence in revision. . 


Petition for revision of the order of the 
Commissioner, Jullundur Division, dated 27th 
March 1912. 

Mr. Jat Lal, for Applicants. 

ORDER.—The order of the Commissioner 
in appealefor the revision of which the present 
application is made, decrees the ejectment of 
the defendants, their claim to occupancy- 
rights being rejected. Iam of opinion that 
the case is one for the exercise of revisional 
powers under section 84 of the Tenancy Act 
onthe ground that the facts on record 
warrant a finding that the defendants are 
entitled to occupancy-rights and that in 
declining to give a declaration accordingly, 
there has been a failure to exercise jurisdic- 
tion sufficient to justify an order of revision. 

The clause of the Tenancy Act under which 
the defendants’ claim to occupancy-rights 
has been pressed is 5 (1) (4). “Who, being 
jagirdar of the estate or any part of the estate 
in which the land occupied by him is situate, 
has continuously occupied the land for not 
less than twenty years or, having been such 
jagirdar, occupied the land while he was 
jagirdar and has continuously occupiad it 
for not less than twenty years.” Now an 
jnitial difficulty in connection with a claim 
under this clause arises from the circum- 
stance that none of the defendants are, or 
have themselves been, jagirdars. They can 
only claim to be descended from jagirdars. 
In no less than three eases, [Bhola Singh v. 
Gopal (1), Habib Bakhsh v. Gulab (2), Nand 
Ram v. Ahmad Shafi (3)], the Chief Court 
has held that the clauses of the Tenancy 
Act of 1868, which correspond to clauses 
(b) and (d) of section 5 (1) of the Act of 
1887, do not recognise the” existence of any 
right upon the part of a representative to 
revive a claim which the original owner 
uder clause (L) or jagirdar or ex-jagirdar 
under clause (d) had failed to assert. Ib 
is true that in a case decided in 1897, Gandu 
v. Ganpat Rai (4), Sir Lewis Tupper upheld 

e e 

(1) 88 P. R. 1882. 

(2) 67 P. R. 1885. 


(3) 148 P. R. 1888. 
(4) 2 Bı R. 1897 Rey, 
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the claim under clause (d) of a descendant 
of a gagirdar. But that ruling makes no 
reference to the three above-mentioned 
adverse rulings of the Chief Court. As the 
three rulings in question are cited in tegt- 
books as still governing the law on this 
subject, it is necessary to make matters 
clear. A very material change gin the law 
was introduced by Act XVI of 1887, section 
4 (7) of which defines a ‘tenant’ as including 
ethe predecessors and  successors-in-interest 
of a tenant. There was no such definition’ 
in the Act of 1-68. “Ib cannot be doubted 
that this important extension of the meaning 
of the term ‘tenant’ has had the effect of 
rendering no longer applicable the rulings 
of the Chief Court which limited the acquisi- 
tion of occupancy-rights in a manner waloh 
excluded the claims of those who were only 
descendants and representatives and not tue 
original tenants to whom the qualifying 
incidents pertained. The change thus effect- 
ed by the definition clause 4 (7) of Act 
XVI of 1887 has, in the case of oceupancy- 
rights under clause (b), been duly recognised 
and appraised in Sir Charles Rivaz’s ruling, 
Ram Chand v. Umrao Singh (5). Ib is now 
necessary to declare in a similar way the 
right of a successor of a jagirdar or eg. 
jagirdar to maintain a claim under clause 
(d) of section 5, if the other conditions of 
that clause are satisfied, 

The next point in the present case is 
whether as a fact the defendants are 
snecessors-in-interest of a jagirdar or ew- 
jagtirdar. 

The pedigree-table of the defendants is 
as follows :— 











DHARI 
de. A 
Ganesha, Ghannaya, Laik, Saudagar, 
| ; 
Shib Dyal, Deoki Nandan Bhagwan 
and Das~Pohlu, | 
Baisakhi Rain. . 
Son’s | 
widow. n 
z l 
Thakar Das. Hans Raj. 
A 2 ap etal 
eee te e 
[ J u 
Beli Ram., s Sundar Ram, Mast Ram. 


%5) 6 P. R. 1895 Bev. 
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The Assistant Collector's report of 15th 
March 1912 shows that originally the muaf 
was granted by Nao Nihal Singh to Dhari, 
on whose death it was continued to Ganesha 
by Maharaja Dalip Singh. The muofi was 
confirmed by the British authorities to 
Ganesha, but the family being a joint one, 
all the brothers shared it. On the death 
of Ganesha fn 1883, the muaf was resumed, 
but the land was settled with Ganesha’s 
brothers ard their descendants as well as 
«with Ganesha’s son, Shib Dyal. Now such 
being the facts of the case, the Commissioner, 
whose reasoning I find a dificalty in follow- 
ing, seems to hold that any claim under 
clause (d) can be maintainable by Shib 
Dyal, son of Ganesha, alone among the 
defendants, because Dhari’s muf was con- 
tinued in the name of Ganesha only. I 
must dissent from this view. Quite apart 
from the fact that Ganesha’s brothers did 
actually enjoy the muafi conjointly with 
Ganesha, though it was recorded in the 
name of the latter alone, it is to be observed 
that all the defendants are direct successors- 
in-interest of Dhari and as such their claims 
under clanse (d) to ovcupancy-rights in the 
area, which they and their predecessors have 
continuously occupied since Dhbari’s death, 
are as good as the claims of Shib Dyal 
which are derived through Ganesha. The 
facts in this case are indeed in this respect 
very similar to those with which Sir Lewis 
Tupper had to deal in Revenue ruling 
Gandu v. Ganpat Rai (4). l But even if—as 
supposed by the Commissioner—Shib Dyal 
alone were entitled to occupancy rights, 
under clause (d), the Chief Court ruling 
Bhola Singh v. Gopal (1), is authority for 
the view that in such circumstances, occu- 
pancy-rights cver the whole of the joint 
holding should be granted in the name of 
the member of the joint family, who is 
held to be qualified for such rights, How- 
ever it is not necessary, for the reasons 
‘above explained, to treat Shib Dyal as 
sole occupancy-tenant. All the defendants 
“are equally entitled ,to the extent of their 
respective shares, as all satisfy the con- 
ditions of section 5 (1) (d) of the Tenancy 
Act. Accordingly, I now direct that the 
suit of ‘the plaintiffs for the ejectment of 
“he defendants be dismissed with costs 
throughout and I declare that the’ defendants 


are occupancy-tenants under section 5 41) 
A 
© 


(d) of Act XVI of 1887 of the land to 
@ 


which the present suit relates, ° .° 


. Revision accegted. 


MADRAS HIGH COURT. 

Civiu ArrgaL No. 184 o 1909, 
October 29, 1912. 
Present:—Mr. Justice Miller and Mr. Justice 
Abdur Rahim. 

SREE MATH ABHINAVOTHANDA 
VIDYARANYA BHARATHI SWAMI 
=- APPELLANT 

+ versus 


ADONI BHEEMA ROW AND OTHERS 


— RESPONDENTS. 

Religious Endowments Act (XX of 1863)—Dharma.- 
karta of temple and temple Committee, relations bes 
tween-—~—Duty of Dharmakarta to submit accounts to 
Committee—Dismissal of Dharmakarta for not volun- 
tarily submitting accounts—Commitiee calling for 
accounts after order of dismissal attaching conditions 
for re-instatement—~—Faitlure of Dharmakarta, to render 
accounts—-Dharamakarta’s absence from the place where 
tempie is situate—Doing duty by agent—Failure to 
furnish security. 

The Committee of a temple cannot dismiss tke- 
Dharmakarta, under the powers vested in them under 


. Act XX of 1863, on the ground that the Dkarmakarta 


did not voluntarily render accounts for any particular 
period. Before exercising that privilege of dismissal, 
the Committee are bound to call for accounts from 
the Dharmakarta, and the dismissal will be valid 
only on the latter's failure to comply with the 
order. 

An illegal order of dismissal of the Dharmakarta by 
the temple Sommittee will not bo validated by the 
fact that the latter propose to re-consider their order 
of dismissal if the Dharmakarta agrees to a list of 
conditions, embodying a condition that the Dharama- 
katra would submit agcounts, and the Dharmakartu 
refases to do so anless he ba recoraizad as trasteg. 

The Dharmukarta of a temple cannot be dismissed 
merely by reason of his absence from the place where 
the temple is situate, ifabthe time of his appoigt- 
ment, the Committees was aware that he could not 
continuously reside in the place and allowed him to 
perform his duties by an agent and if, in other res- 
pacts, the duties of the office were efficiently carried 
on without any injary or pecuniarye Joss or loss of 
prestige to the temple. 

Act XX of 1863 does not require the Dharmaka ta 
of a temple to furnish security before heis called on 
to do so, and his failure to voluntarily furnish secu. 
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riey will Bob be a valid ground for his digmissal, The 


* dismissal cannot be validated by the Committee sub- 


sequently asking for security. | 

Appeal against the decree of the Subordi- 
nate Judge of Bellary, in O. S. No. 23 of 
1906. y 

Messrs. R. Sadagopachariar, M. O. Krish- 
namachariar and V. Vencatachariar, for the 


Appellant. 
The Hon’ble Mr. L, A. Govindaragava Iyer, 
for the Respondents. R 


JUDGMENT. . 


MILLER, J.—The plaintifs have asked for 
a declaration that the defendant Dharma- 
katı of the Hampi temple was properly 
dismissed by them, The dismissal was on 
the 17th January 1905. The Subordinate 
Judge has held that he was proparly dismiss- 
ed but his conclusion, in my opinion, is not 
correct, 

In support of the Subordinate Judge’s 
finding, three grounds of dismissal are relied 
upon by Mr. Govindaraghava Aiyar as 
justifying the action of the plaintiffs. The 
first is that the defendant failed to submit 
accounts to the Committee. The accoants, 
which were called for in 1895, were submit- 
ted by the defendant’s agent and itis nos 
shown that they were incorrect. Subsequent 
accounts, no doubt, were not rendered, be- 
cause for the period from 1895 to 1904, they 
were not called for. In June L895, the Com- 
mittee illegally dismissed the defendant’s 
agent and on the 28rd December 1895, 
dismissed the defendant himself and from 
that time onward, they refused to recogniza 
him as Dharmakaria and they did, so far 
one can judge from the evidence, everything 
in their power to make his retention of the 
temple property and his management of 
the temple impossible. It is not necessary 
for the decision of this case, but itis clear 
to me, that the dismissal in 1895 of the 
defendant was ag illegal as that of the agent. 


“There Was no ground on which he could 


properly be dismissed. It was not, therefore, 


¢ his duty to give up possession and his reten- 


tion of the temple property for the period 
from 1895 onward was not improper. Of 
course, he was not asked for accounts during 
that period nd he did not render them. It 
is suggested that he might have renderad 


- gecounts although he was not asked for them 
and, undoubtedly, he might have caused his , 


age@t to render accounts although he was 


not called upon to do so. But, considering 
the way in which the Committee were treat- 
ing him at the tithe, it wonld be quite too 
much to say that his failure to volunteer 
accounts is a ground justifying his dismissal, 
Then we come to the period 1904 to 1905. 
The plaintiffs did, then, in paragraph 6 of 
Exhibit F-1, say that mamogl accounts had 
not been sent in for the past nine years: and 
did, in a long list of the conditions which 
they attached to that document,—conditions 
with which the defendant was tu comply if 
he desired them tc’ re-consider their proceed- 
ings dismissing him,—embody a condition 
that these accounts should be submitted. Now 
it is suggested on behalf of the respond-« 
ents, that this amounts to a proper demand 
by the Committee for the accounts which 
according to the Act it was in their power to 
demand. The actual reply was:—“You do 
not tell me whether I am to be treated as 
trustee oras having been dismissed: if you 
treat me asa trustee, I will do what is 
required of a trustee but till you do that, I 
cannot give up possession.” That is the effect 
of the answer to Hixhibit F-1. It seems to 
me that, taking the whole of Exhibit P.] 
together, it amounts to thiss— We have 
dismissed you in 1895, Ifyou will comply 
with all these conditions we have set forth, 
hand over the temple to our deputy, give over 
the lands, give up the account books, aud 
undertake to doa variety of other things 
hereafter, then we will be prepared to 
re-consider our dismissal order of 1895 and 
we may re-appoint you.” Ib seems to me 
that, so couched, it cannot ba treated as a 
request by the Committee to the trustes for 
accounts, 

Consequently, if the trustee either ignores 
that or simply says:—“I cannot accept all 
those conditions. If you will treat me as a 
trustee, I will act as a trustee not otherwise”, 
that cannot be considered as a refusal to 
submit accounts which could justify the 
dismissal of the trustee. I put the case on 
the particular circumstances. No doubt,the 
Committee was entitled to ask for an account 
of the management of the templə bat in the 
circumsfances of the case, it seems io me 
that the failure*to farnisk accgunts after 
1895 cannot be considered as a circumstance 
justifying the dismissal of the defendant. 

Now the,second ground is that, owing to 
his continue absence from Hampi, the 
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Dharmakarta neglected the duties of his 
office. The Subordinate Judge, no doubt, 
is of opinion that, without visiting Hampi, 
the defendant could not properly perform 
the duties of his ofice. The plaintiffs, how- 
ever, appointed him in 1895 knowing 
that he was not likely to take personal part 
in the management. They agreed to have 
their work done by him through his agent 
Subba Sastry and they have not shown that 
his absence from the temple has caused any 
sort of injury orany pecuniary loss or any 
loss of prestige as it was* suggested might 
have been occasioned by it. So far as the 


' management goes, there is nothing shown in 


* 


the case to suggest that it has not been 
properly carried on during the whole period 
from 1895—1905. Consequently, the plain- 
tiffs having failed toshow that any duties 
of §Dharmakarta have been in any 
way neglected by reason of the absence 
of the defendant and it being clear that 
when the defendant was appointed it was 
not expected that he should take personal 
part in the details of management at the 
temple itself, it seems to me that his non- 
residence in Hampi since 1895 is not a 
ground on which to justify his removal from 
his office. 

The third ground is the non-execution of 
a security bond. Now as to that, in the first 
place, this statute, Act XX of 1863, does 
not require a Dharmakaréa to pay security. 
Therefore, there was no obligation upon the 
defendant to render security before he was 
called upon todo soand, so far as I can 
see, he was not called upon by the plaintiffs 
to do more than to require Subba Sastry 
to furnish security. Now the matter stands 
thus as regards Subba Sastry. Subba 
Sastry, on the 13th March 1895, was 
asked to furnish security and he replied 
on the 25th saying that he was ready to 
do so but he first wanted that the jewellery 
which he said had to be handed over to 
him or to his securities should be weighed 
ang priced in the presence of some persons. 
Exhibit XLV (a) is not fully printed; only 
that portion which was put in evidence 
has been printed. But what we Have of it 
refers to Subba Sastry’s* contention in 
Exhibit XXIV(a), and does not state 
that the Committee have refused to accept 
his proposal to weigh and pricg the jewels 
or that they have accepted 
` e 


17th Jane „shortly after, we find “he ds 
dismiSsed. So that the questioa of security 
then goes. The* Committee having nothihg 
more to do with him, they did not want 
the security and he was not bound to furnish 
security. hen in 1904 ia Hx. F2, notice 
tə the defendant, we find a demand that 
the defendant shall state the names of 
persons in the Ballary and Anantapur Dis- 
tricts owning immoverable property whom 
ke intends to produce as sureties in the 
event df tha Committea accepting his 
reasons and re-appointing him to his office. 
He did not give any names and he was 
dismissed. Iam unable to say he was bound 
to offer sacurity at that tims. The Com- 
mittee did not tell him what security he 
was to find and t what extent and apart 
from this, it does not seam to have been 
incambant on him to hava səcarity ready 
before it was decided .whether to give him 
the office or not. Fn „his reply, he refers 
generaliy to the fact , that they were not 
treating him as Dhurmakarta and said 
that when they did so, he would act as 
Dhamatari2a and not before. He was 
probably wrong. It would have been prob» 
ably better if he had directed his agent 
to send up accounts and if he had said: — Tam 
ready to furnish’, that would have pub him 
in a better position and would have deprived 
the plaintiffs of any handle for the suggestion 
that he was worthy of dismissal. Bat I 
cannot think that his non-compliance with 
the demand in Ex. F-2 justifies his dismissal 
in the circumstances, In these three grounds, 
I am unable to find reasons justifying the 
dismissal of the defendant from his office. 
The Subordinate Judge suggests some other 
grounds which have been pressed before 
us, for example, that the defendant did not 
devise measures for the submission of regular 
accounts, (it does not seem that he had much 
opportunity to do so) “and that he was too 


big a man really for the work and “he was? 


not likely to do it himself, which is, of 


course, & matter which must have been taken eè 


into consideration by the plaintiffs when 
they appointed him. Moreover, as regards 
that, there is nothing to show that the 
defendant has not taken care stp find in 
Subba Sastry a person who was perfectly 
competent to do the work. Then the Sab- 
ordinate Judge says: ‘He took no steps 


jf for, on the to rectify the mistakes pointed out bye the 
. ® 
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*‘Suditor.” As to that, it is sufficient to Say, 
supposing the auditor’s report to .bə an 
impartial and fairly accurate one, that there 
were some defects in the method of, account- 
keeping. Plaintiffs never suggested to the 
defendant or to his agent that a better 
method of accounts should be adopted and 
indeed it is not shown that they even com- 
municated the auditor’s report to either the 
defendayt or to Subba Sastry. 

In those circumstances, itis diffictlt to 
say what steps the defendant could have 
taken to rectify the mistakes even if there 
really were any mistakes and certainly, when 
the auditor’s report was brought to his 
notice in 1905, it was much too late to call 
upon the defendant to rectify the mistakes 
found in 1895. So, considering all these 
circumstances, those]which were pressed upon 
us and those to which the Subordinate Judge 
has alluded, it seems to" me that there is 
no justifying soireumstances “ warranting the 
dismissal of the Dharmakarin, 

I need, therefore, say nothing on the other 
points argued by Mr. Sadagopachariar for the 
appellant, 
< The declaration which the plaintiffs ask 
for cannot be given them and the suit must 
be dismissed with costs in both Courts. 


ABDUR RAHIM, J.—I agree 
Appeal allowed. 
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CALCUTTA HIGH COURT. 
Snoowp Crvi Appreau No. 2057 or 1909. 
May 39, 1911. 

Present:——Mr. Jastice Mookerjea and 
Mr, Justice Carnduff. 

CHALHO SINGH AND oraer3—Puaintire3 


ý -Å PPELGANTS 

| versus 

JHARO SINGH AND OTEERS— DEFENDANTS 
s m RESPONDENTS. 


Teiskhang register—Public document—Proof—Evi- 
dence Act (I of 1872), s8. 21, 74—~Road-cess return— 
Bengal Oess Act (IX of 1880, B. C.), s. 95 —~—Return not 
admissible in favgur of maker, but may be so against 
other persons—Return filed by co-sharer—Other co- 
sharer not filing any—Assessment of whole property 
made upon basis of return—Return, if admissible 
against other co-sharer. 

A pay a register prepared, under the rules 
framed y the Board of Revenue ‘under Regulation 
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XII of 1817, in the office of the zemindar by a Pat. 
wari paid by the zemindar but approved by the Col- 
lector, is a register kept for the information of the 
Collector, but it is in no sense an official record, that 
is, it is not a public document. It is admissible” in 
evidence if properly proved that it had been kept in 
due course by the registered patwari. 

Baij Nath Singh v, Sukhwu Mahton, 18 O. 584 and 
Samar Dasadh v. Juggul Kishore Singhe 23 ©. 388, dis. 
tinguished. 

Section 95 of the Bengal Cess Act, 1480, is nob 

e exhaustive. Its effect is to qualify section 2L of the 
Evidence Act to this extent that a road-cess return 
canuot, under any circumstance, be admitted in evi- 

-dence in favour of the person who has made the: 
return. Batit does not lay down, expressly or by 
implication, that saoh a return is nob admissible in 

evidence against any person other than the maker 

thereof. In fact, a road-cess return may be admissi- 

ble as against persons others than the one who has 
made the return. 

Hem Chundra Chowdhury v. Kali Prosonno Bhaduri, 
30 ©. 1033; 30 LA. 177; 8 0. W. N. 1 (P.0.), followed. 

Therefore, where persons, interested to the extent 
of an one-fourth share of the superior interest, made 
a road-cess return and they stated therein the names 
of the tenguts in occupation of specific lands, and the 
statement was against theirinterest, and no similar 
return was made by the persons who represented 
the remaining three-fourths share of the superior 
intereat, and the Revenue authorities assessed th» 
road-cess upon the return not merely in respect of 
the shares of the proprietors who mide the return, 
but in respect of the whole property: 

Held, that the return was admissible in evidence ag 
against the remaining share holders of the superior 
interest also. 

Nusseerun v. Gouri Sunker Singh, 22 W. R. 192, 
distinguished, 

Appeal from the decree of the District 
Judge of Gaya, dated August 24th, 1909, 
reversing that of the Munsif of Gaya, dated 
March 22ad, 1909. 

Babus Mahendra Nath Roy and Kulwant 
Sahay, for the Appellants, 

Babus Umakali Mookerjee and Sarat 


Ohander Ghose, for the Respondents. 


JODGMENT.—The subject-matter of the 
litigation which has given rise to this 
appeal isa tract of 17 bighas of land in 
Mouzah Sripat Ratankhap of which the 
plaintiffs-appellants seek to recover posses- 
sion on the ground that it formed their 
nagdt kasht land. Thè defendants denied 
that the land in dispute was the nagdi kasht 
of the plaintiffs. The Court of first 
instance decreed the suit. Upon appeal, the 
District Judge has reversed that decision. 

The plgintiffs have now appealed to this 
Court. Oa their behalf, the decision of the 
District Judge has been challenged on the 
ground that he fas excluded from consider- 
| 
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tion two pieces of documentary evidence 
which are admissible in*evidence and had 
been rightly admitted as such by the Court 
of first instance. The documents in question 
are certain tetshkhana papers and a road- 
cess return. 

In so far, as the first document is 
concerned, it has been contended that it is 
admissible in evidence upon the authority 
of the decision of this Court in the cases of 
Baij Nath Singh v Sukhu Mahton (1) and 
Samar Dasudh v. 'Juggul “Kishore Singh (2). 
In vur opinion, the cases upon which 
reliance is placed are clearly distinguishable 
and are of no assistance to the appellants. 
They merely lay down that a teishkhana 
register prepared by a patwarz under rules 
framed by the Board of Revenue under 
Regulation XII of 1817, though not a 
public document, is admissible in evi- 
dence, if properly proved. In fact, 
the teishkhana paper is a document prepared 
in the office of the zemindar by a patwari who 
is paid by the zemendar but approved by the 
Collector. It is aregister kept for the informa- 
tion of the Collector, but it is in no sense an 
official record. In the case before us, it was 
disputed on behalf of the defendants that the 
person who is said to have kept the fecshkhana 
payer was apatware approved by the Collec- 
tor. It was, therefore, obligatory upon the 
plaintiffs, before the teishkkana paper could be 
used in evidence, to prove that it had been kept 
in due course by the registered patwari. They 
did not, however, examine Sukhi Lal, the 
alleged patwart; and the District Judge very 
properly says that their failure to call this 


- witness shows that it cannot be treated es 


evidence. In our opinion, the District Judge 
has not treated the tershkhana paper as 
inadmissible in evidence. He has rejected it 
on the ground that it had not been proved to be 
kept by a registered patwart. Thisis obvious- 
ly a valid ground why no reliance should be 
placed on it. 

eIn so far as the second document is con- 
cerned, namely, the road-cess paper, it ap- 


pears to have been filed, on the 18th June 1908, - 


by the proprietors interested to the extent of 
an one-foarth share in the property. It was a 
return filed for the years 1306 to 1308; and, 
so far as we can gather, on the basis thereof 


(1) 18 O. 534. : 
@2) 23 0. 366, P a 
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cessts were assessed not merely in respect’ ” 
of the shares ofthe proprietors who madeathe 
return but in respect of the whole property. 
The learned Vakil for the defendants-respond- 
ents has contended that the road-cess return 
is admissible in evidence only as against the 
persons who made the return, and that it is 
not admissible in evidence as against a 
stranger. In support of this view, he has 
‘placed reliance upon section 95 of the, Bengal 
Cess Att of 1880 and upon the decision of this 
Court in the case of Nusseerun v. Gourt Sun- 
ker Singh (8). Now section 95 of the Cess Act 
provides that “ every return filed by, or on 
behalf of, any person in pursuance of the 
provisions of this part shall bear the signature 
and address of such persou or his authorised 
agent, and shall be admissible in evidenca 
against such person, but shall not be admissi- 
ble in his favour.” In our opinion, section 95 
on which reliance ie placed is not exhaustive. 
It was intended to restrict the operation of 
section 21 of the Indian Evidence Act, which 
makes an admission ordinarily proveable as 
against the person who makes it or his 
representative-in-interest, but lays down cer- 
tain exceptional cases in which admissions 
may be proved by or on behalf of the person 
who has made them or his representative-in- 
interest. The effect of section 95 is to qualify 
section 21 of the Indian Evidence Act to this 
extent that a road-cess return cannot, onder 
any circumstance, be admitted in evidence in 
favour of the person who has made the return. 
Section 95, however, does not lay down, 
expressly or by implication, that a road-cess 
return is not admissible in evidence against 
any person other than the maker thereof. In 
fact, such a view is contrary to the decision of 
the Judicial Committee in the case of Hem 
Ohundra Chowdhury v. Kali Prasunno Bhaduri 
(4). Inthat case, certain road-cess returns 
were filed and were sought to be used as evi- 
dence against a person other than those wo 
had made the returns. The Subordinate Judge 
treated the return as admissible in evidencg. 
Upon appeal, this Court observed as follows: 
“The road-cess returns are Exhibits Nos. 1 to 
4and 6 and 7, None of these were submitted by 
the appellants, and Exhibits Nas, 3, 4, 6 and 7 
relate not to the tenancy under either of the 
plaintiff’s estates, but to the tenancy uuder 


(3) 22 W. R. 192. 
(4) 800. 1088; 30 I. A. 177; SC. W. N. 1 O). 
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estat No, 122, which represents the 10 
annas share of the perganah, and are, we con- 
sider, on that ground inadmissible. We 
cannot hold that there is a separate and dis- 
tinct tenancy under the plaintiff as proprietor 
of one estate so as to admit of his enhancing 
the rent payable to him, and, at the same time, 
hold that there is one and the same tenancy 
under him and the proprietors of estate 
No. 122,°s0 as to make a statement relating 
to the tenancy under the latter estate 
admissible. If the tenancies are distinct, 
the statement to be admissible must, we 
think, relate to the tenancy which is in ques- 
tion, In this view, all but Exhibits Nos. 1 
and 2 must be excluded” Upon appeal to 
the Judicial Committee, their Lordships 
held that the road-cess returns were admis- 
sible in evidence, not merely as against the 
persons who made the-returns but also as 
against other persocse No doubt, the 
purpose for which the returns were used 


in that litigation is not identical with the’ 


purpose for which the return is sought to be 
used in the ‘case before us. Bat the 


decision of the Judicial Committee is an 


authority for the proposition that section 45 
of the Bengal Cess Act, 1480, is not 
exhaustive and that a road-cess return may 
be admissible in evidence as against persons 
other than the one who has made the return. 
The question, therefore, that arises in the 
case before us is, whether the road-cess 
return is admissible as against the defendants, 
In support of the contention that the return 
is so admissible, relianca has been placed 
by the learned Vakil for the appellants upon 
the principle deducible from the cases of 
Kowsulliah Sundari Dasi v. Mukta Sundari 
` Dassi (5) and in re Whiteley and Roberts’ 
Arbitration (6). In the case first mention- 
ed, reliance was placed by kir Richard Garth, 
C. J., upon a passage from Taylor on Evidence 
(va. I, section 743) to the following effect: 

“When several persons are jointly interested 
in he subject-matter of the suit, the general 
rule is thatthe admissions of any one of those 
persons are receiveable against himself and 
fellows, whether they be all jointly suing 
or sued, provedéd the admission relates to 
the subject-matter in dispute and is made 
by the declarant in his character of a person 


(5) 11 @. 588. 
(@) (1891) 1 Oh, 568;'40 L. J, Ch 149. 
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jointly interested with the party against 
whom the evidence is tendered:” Kemble v, 


Farren (7) and Lucas v. De La Cour (8). 
The learned Chief Justice then went on to 
explain that the principle of this rule is, 
that for tke purpose of making these state. 
ments with reference to the jé@int concern 
or common subject of interest, one partner 
considered to be the 
agent of the others; and this rule is enacted, 
though in a somewhat concise form, in 
section 18 of the indian Evidence Act. The 
same principle is recognised in the second 
ease on which reliance is placed: én re 
Whiteley and Roberts’ Arbitration (6). In 
that case, Mr. Justice Kekewich points ont 
that “as a rule, the admission of any one 
party, though it can be produced in evidence 
against himself, cannot be adduced in 
evidence against any other party. There 
are well-known and recognised exceptions 
to that rule which may be classed under two 
heads. One of them is, when the party 
against whom the admission is sought tə be 
read has a joint interest, with the pariy 
making the admission in the subject-matter, 
in the thing to which the admission 
relates. That, of course, depends apon the 
legal principle that persons seized jointly 
are seized of the whole: each being seized 
of the whole, the admission of either is the 
admission of the other, and may be produced 
in evidenca against that other. That is 
applied from real property law to other 
matters. The other excaption is, where the 
party, against whom the admission is sought 
to be used, takes what he claims in the subject- 
matter from the person who wade the admis- 
sion, as in the case where it is songht to read 
against the heir, an admission made by the 
ancestor. He stands in the shoes of the party 
making the admission. He can only claim 
what he claims bacause he derives title in 
that way; and, therefore, it is only fair, accord- * 
ing to legal Drinoiplos that he should be | 
bound by the admission of him through whom ` 
he claims.” The substance of the matter is 
that an admigsion is admissible either because 
it has been made by fhe person or by the pre- 
decessor or the agent of the person, “against 


whom ib issoughttobeused. In the case before*® 


(P) (1829) 3 0. & P. 623;6 Bing. 141; 3 ML & P. 
425; 7 L. J. (0. 8.) D. P. 258; 31 R. R. 866, 
(8) (1818)°1 M. & S, 249; 14 R. R, 426, 
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us, it is fairly clear that the land to which the 
plaintiffs lay claim is not held by them under 
all the proprietors. Persons interested to the 
extent of an one-fourth share of tae superior 
interest made the retarn under the provisions 
of the Bengal Cess Act gnd they stated there- 
in, as they wgre bound to do under law, the 
names of the tenants in occupation of specific 
lands. The statement which they made was 
against their interest. So far as 
gather, no similar return was made by the 
persons who represented the remaining three- 
fourths share of the superior interest, and the 
Revenue Authorities appear to have assessed 
the road-cess,as they were entitled to do, 
upon the return filed by the one-fourth share- 
holders. Under such circumstances, we are 
of opinion that the return filed by the one- 
fourth share-holders is admissible in evidence 
as against the remaining share-holders of the 
superior interest. We may add that the case 
of Nusseerun v. Gourt Sunker Singh (3), upon 
which reliance is placed by the Vakil for the 
respondent, is distinguishable, 
learned Judges held that another return must 
have been filed on behalf of the five-annas 
share-holders who were persons other than 
the li-annas share-holders who had made the 
return. As we understand that decision, it 
goes not lay down any inflexible rule of law 
that a return under the Cess Act is admissible 
in evidence only against the person who made 
the return. In fact, if that case professes to 
lay down any such rule, it cannot be treated 
as a binding authority in view of the decision 
of the Judicial Committee already mentioned. 

The result is, that thisappeal is allowed, 
the decree of the District Judge set aside, and 
the case remanded to him in order that he 
may re-hear the appeal treating the road-cess 
return as admissible in evidence. Costs to 
abide the result. 

Appeal allowed: Oase remanded. 
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- MADRAS HIGH COURT. ° °° 
Seconp Oivaa Appaat No. 1293 op 1941. 
Dacember 4, 1912. 
Present: —Sir Ralph Benson, Kr., Judge, 
and Mr. Justice Sundara Aiyar. 
RAMAKRISHNA CHETTY —Puatntire—~ 
APPELLANT 
UBTSUSE 


SUBRAYA IYER AND OTAERS—— DEFENDANTS 


— RESPONDENTS. 

Madras Estates Land Act (I of 1903), s.° 210, Sch. 
Part A, Art. 8—Limitation Act, (IX'of 1993), Sch. T, 
Art. 116 —Suit for rent ~Hupiry of three years from date 
of cause of action before passing of Madras Act (I of 
1903)-——Limitation— General Clauses Act (X of 
1897), s. 6-~Interprefation of statutes—Retrospective 
effect. 

The rule of limitation provided for suits for rent 
in Madras Act I of 1908 is not applicable to cases 
where the period of three years had expired before 
the Ist July 1908, when the Act came into force. 
They are governed by the general rule of limitation 
provided for in the Limitation Act. 

The view of Miller, J. in Sundaram fyer v., Muthu- 
ganapatgal, (1912) M. W.N. 652; 14 Ind. Cas, 184; 11 
M. L. T. 267, followed. 

A suit for rent dne under a registered instrament 
was brought more than thres years but less than six 
years after the accrual of the right. The thres years 
had elapsed before the Madras Estates Land Act came 
into force: 

Held, that the suit was governed by Article 116 of 
the Limitation Act and was within time. 

Unless the terms of a statute expressly so provide or 
necessarily require it, retrospective operation will nob 
be given to a statute so as to affect, alter or destroy 
any vested right. Statutes relating to processual law 
are as much subject to this important qualification ag 
statutes dealing with substantive rights. 


Second appeal against the decree of the 
District Court of Salem, in Appeal Sait 
No. 240 of 1909, preferred against that of the 
Sub-Collector of Hasur, in Summary Suit 
No. 24 of 1909. 

Mr. 0. Venkatasubramiah, for the Ap- 
pellant. - n 

Mr. V. O. Seshacharsar, for Ist Respondent. 

JUDGMENT.—-The question for deci- 
sion in this case is one of limitation. [he 
suit is by a land-holder for recovery from a 
ryot of rent for Fasli 1315 ending on the 13th 
June 1906. It was instituted in a Revenue 
Court (before the Sub-Collector of Husur) 
after the Estates Land Act came into force. 
More thanthree years, but legs than six years, 
had elapsed at the time of the’ institution of 
the suit after the rent became due. Both the 
lower Courts held that the suit was barred 
by limitation under Part A, Article 8 of the 
Schedule to the Estates Land Act I of 1908 
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ewhidh provides a period of three yedrs from 
the date the rent became due. | 
The contention in second appeal is that the 
rent being due under a registered instrument 
and six years having been allowed fdr such a 
suit according to the decisions of this Court, 
holding Article 116 of the Schedule to the 
Limitation Act to ba applicable to such a 
suit, aud the Estates Land Act having come 
into force (on lst July 1908) only after the 
three yeafs allowed under the Act had elapsed 
from the date of the rent accruing due, the 
Act ought to be held to be not applicable to 
the case. The question has already been the 
subject of consideration in this Court in 
Sundram Iyer v, Muthuganapatigal (1) before 
a Bench consisting of Miller ani Abdur 
Rahim, JJ. Miller, J., following KAusal- 
bhai v. Kabhai (2), upheld the contention 
now urged before us, while Abdur Rahim, Ja 
was of opinion that the guib in that case was 
barred as, according to mm, the language of 
section 210 of the Estates Land Act was 
perfectly clear and barrad every suit for rant 
instituted after the Act came into force, more 
than three years after the time began to ran, 
After full consideration, we are of opinion 
that the rule of limitation in Act I of 1908 
should be held to be inapplicable to cases 
where the period of three years had expired 
before the Ist July 1908 when the Act came 
into force. The general principle, undoubtedly, 
is that the law of limitation applicable to a 
suit is that in forca at the time, when it is 
instituted. The period of limitation that the 
party is entitled to have is that prescribed 
by the statute then in force whether it ba 
shorter or longer than that provided ina 
previous statute repealed by it. See Rew v. 
Ohandra Dharma (8). This rule is express- 
ly enacted in the Indian Limitation Act now 
in force as it was also inthe previous sba- 
tutes of limitation. The reason of the rule 
is that limitation is a branch of the law of 
procedure and is ouly a condition annexed to 
the enforcement of a substantive right in a 
Curt of law and does not affect the right 
itself. And there is no injustice in requiring 
a person having a substantive right to seek 
the enforcement, of it ina Court of law with» 
| 4 


(1) (1912) M. W. N. 652; 11 M. L. T, 276; 14 Ind. 
Cas, 184. 
(2) 6 B. 26. 


(3) (1905) 2 K. B. 338; 74 L. J. K. B. 450; 69 J. P. 
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in such time as the Legislature may think fit 
from time to time to prescribe. It is at the 
same time a well established principle that 
unless the terms of a statute expressly so 
provide or necessarily require it, retrospec- 
tive operation will not be given toa statute 
so as to affect, alter or destroy any vested 
right. See section 6 clause (6) of the Indian 
General Clauses Act and section 8 clause (c) 
For, to do so 
would result in great injustice, and it wonld 
be presumed that the Legislature did not 
intend to deprive any person of a right pre- 
viously vested in him. The general rule 
that statutes relating to processual law have 
retrospective operation is as much subject to 
this important qualification as statutes deal- 
ing with substantive rights. The questions 
whether a person is entitled to maintain a 
particular action or to do so ina particular 
form and what defences are open to the 
defendant, cannot be affected by any statute 
passed after its institution. The principle has 
been applied even to the right of appeal 
which a party to an action has. See Colonial 
Sugir Refining Oompiny v. Irving (4), in 
which the Jadicial Vommittee of the Privy 
Council laid down this rule. Lord Macnaghten 
delivering tne judgment of the Cummittee 
observed: “On the one hand, it was not 
disputed that, if the matter in question be & 
matter of procedure only, the petition is 
well-founded. On the other hand, if it be 
mora than a matter of procedure, if it touches 
aright in existen3a at the passing of the 
Act, it was conceded that in accordance with 
a long line of authorities, extending from the 
time of Lord Coke to the present day, the 
appellants (the Sugar Company) would be 
entitled to succeed. The Judicature Act is 
not retrospective by express enactment or by 
necessary intendment. And, therefore, the 
only question is, was the appaal to His 
Majesty in Council a right vested in the, 
appellanta at the time of the passing of the 
Act, or was ita mere matter of procedure? , 
Te seems to their Lordsh?ps boat the questiva 
does not admit of doubt. To deprive a suitor 
in a pending’ action of appeal toa superior 
tribunal which belonged to him as pf rignt 
is a very different thing from regulating 
procedure”. Tne rule regarding vested’ 


(2) (1903) A. ©. 369; 74 D, J. P. C, 77; 92 L. P. 738; 
2i T. L. R, 513. * e @ 
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rights is-not confined to- substantive rights 
but extends equally, to remedial rights or 
rights of action including rights of appeal, an 
‘appeal being regarded asa continuation of the 
proceedings in the Court of first instance. In 
Wright v. Hale (5), the question was whether 
the plaintiff in the action was disentitled to 
costs under 23. and 24 Vic, ©. 126,- sec- 
tion 84, according to which a plaintiffin an 


action for an alleged wrong recovering ae 


verdict for less than £5 should not be entitled 
to any costs. Channel, B., observes:—‘‘In 
dealing with Acts-of Parliament which have 
the effect of taking away rights of action, we 
ought not to construe them as having a 
retrospective operation, unless it appears 
clearly that such was the intention of the 
Legislature.” Pollock, ©. B., also laid 
down the same rule. <A distinetion was 
drawn between rules affecting the right of 
action and those relating to practice and 
procedure and the question of costs was 
regarded as coming within the latter cate. 
gory. An exception was sought to be in- 
troduced in Towler v. Chatterton (6). The 
question there was whether an oral promise 
to pay a debt could bea relied on to save 
ib from limitation in a suit instituted after 
Lord Tenterden’s Act which made oral 
neknowledgeients and promises insufficient 
for the purpose. The promise was made 
before the Act came into force. The Court 
held that the Act was applicable because 
the statute prevented all mischief of ew post 
facto legislation by giving due notice that 
it should have no operation for nearly eight 
months after its enactment. The same view 
was held in Qusen-Himpress v. The Le2zds 
and Bradford Railway Company (7), where 
the question related to the period of limit. 
ation applicable, Lord Campbell, C. J., ob- 
served: “lf the Act had come into ppenation 
immediately after the time of its being 
, passed, the hardship would have been so 
great that we might have inferred an inten- 
etion onthe part of the Legislature not to 
give it a retrospective operation, bat when 
we see that ib contains a provision suspend- 
ing its operation for six weeks, that must be 
taken gS an intimation that the Legisla- 


~ (5) (1860) 6 H. & N. 227; 30 L. J. Ex. 40; 6 Jur. 
(x. 8.) 1212; 3 L. T. 444: 9 W, R. 257. . 

(6) (1829)6 Bing.:258 ; 31 R. @. 411. 

(7) (1852) 21 L, J. M, O, 193; 16 Jur, 8i7, 
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tute has provided that as the period of time’ 
within which proceedings respecting§ante- 
cedent damages or injuries might be taken 
before the proper tribunal.” See also Inas 
v. London and South Western Railway Oompany 
(8), where the soundness of this excep- 
tion was questioned in Moon v. Durden (9) by 
Rolfe, B. Inre Joseph Suche and Co. Limited 
(10), Jessell, M. R, again enunciated this rule 
as follows: — Ib is a general rule that, when a 
Legtslature alters the rights of parties by 
taking ‘away or conferring any rights of 
action, its enactments, unless in express 
terms they apply to pending actions,“ do not 
affect them.” His Lordship held that the 
right of a ereditor to prove his debt in the 
winding-up of a Company was not a mere 
matter of procedure and that if was .not 
distinguished in substance from a right of 
action before winding-up. Ina similar case, 
In re’ Athlumney (11), Wright, J. observes: 
"Perhaps no rule of construction is more 
firmly established than this, that a retrog- 
pective operation is not to be given to a 
statute so as to impair an existing right or 
obligation, otherwise thau as regards matter 
of procedure, unless that effect cannot be 
avoided without doing violence to the langue 
age of the enactment”. The learned Judge 
referred to the observations of Jessell M. R., 
in Inve Joseph Suche & Oo. Limited (10) and 
to the dissent expressed in Moon v. Durden 
(9) from the attempt to make an exception 
to the rule. ILtis clear that the result of ap- 
plying the rule prescribed in the Estates Land 
Act to cases where three years had elapsed 
before it came into force would be effectu- 
ally to deprive the plaintiff of a right of 
action which was then vested in him.” It 
may be observed that this case would come 
even within the exception admitted in Towler 
v. Chatterton (6) and The Queen v. The Leeds 
and Bradford Railway Company (7), as Act I 
of 1908 came into force afterthe expiratioa of 
three days only from the time of its enactment. 
It is unreasonable to suppose that the Act 
intended to destroy a man’s rights without 
giving him an opportunity to comply: with 
ita provisions. The Court, if asked to give 
retrospective effect toa statyte, will bear in 


' (8) (1868) L. R. 40. P. 17 at p. 1 

9) (1848)2 ar A 12 Jur. 138; 76. R. 479. 

(10) 1 Ch. D. 4 

an (1893) ns B. 547; 67 L. J. Q. B. 93% 79 L.T, 
303; 47 W. R. 144; 5 Manson 322 “e 


“Vol, XVIII] 
e KALICHARAN NASKAR Y, RAM KUMAR SARDAR. 


e 
A the consequences of doing so. See 
He pa 


rte Todd; In re Ashoroft (12). In Jackson 
v. Woolley (13), it was held that section 14 of 
the Mercantile Law Amendment Act, 1856, 
which provided that a debtor shall not lose 
the benefit of the statutory limitations by 
his co-debtors’ payment of interest or parte 
payment of principal would not affect the 
efficacy of such payments made before the 
Act is passed, a decision which is hardly 
consistent with Towler v. Ohatterton (6) and 
The Queen v. The Leeds and Bradford Railway 
Oompany (7). On principle, therefore, the 
present case must be regarded as one in 
which a vested right of action would be 
destroyed by the application of the Estates 
Land Act to it. The language of section 210 
does not in terms apply to such a case. It 
is true, as pointed out by Abdur Rahim, J, 
in Sundram Iyer v. Muytiuganapatigal (1), 
that the section does not in terms make any 
exception to the rule laid down in it. But 
this is not necessary, for every statute must 
‘be taken to have been framed subject to the 
rules of interpretation applicable to all 
legislative enactments and it must be pre- 
sumed that, if the Legislature intended that 
any such rule should not be applicable, it 
would use apt language ta indicate its 
intention. It is argued that, if the Act be 
held not to be applicable to the present case, 
it would logically lead to the conclusion that 
it would not apply to any case where the 
cause of action for rent arose before it was 
passed. But this would certainly not be the 
case, for the principle we have enunciated 
would notapply to cases where three years did 
not elapse before the Act came into force, for 
then, the rule enacted in it would not have 
the effect of destroying the cause of action 
vested in the landholder for the rent due to 
him. The Legislature, in enacting section 
210, was apparently under the impression 
that the period of limitation for all suits for 
reat under the general Limitation Act was 
tree years as it might well have thought, 
having regard to Article 110 in the Schedule. 
But it was decided that Article 116 of the 
Limitation Act, which enacted that the 
limitation forea suit for breach of contract in 
writing registered, would apply also to suits 
12) T9 Q. B. D. 186; 3; 33 
F ete soe = A 57 bee 835; 35 W. R. 676; 4 


(18) (9858) 8 E. & B. 778; 27 L. J. Q. B. 448; 4 Jur 
(aa §-) 656; GW. R, 636; 112 R, R, m : ; 4 Jur, 
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for rent if it" was due under a registered 
instrument. See Ambalavana Pandaram v. 
Vaguran (14). This interpretation placed 
on the general statute of limitation apparent- 
ly escaped the attention of the Legislature. 
We do not think that there is any force in 
the argument that the Revenu® Court has 
no jurisdiction to entertain suits for breach 
of contract and that it, therefore, could not 
apply Article 116 of the Limitation Act in a 
suit for rent before it. The effect according 
to the judicial interpretation of Article 116 
is that a suit for rent is a suit for a breach of 
contract and there can be no difficulty ina 
Revenue Court applying the proper rule of 
limitation applicable to a suit for rent com- 
ing before it, Section 211 clause 2 of the 
Madras Estates Land Act makes the provi- 
sions of the Limitation Act applicable to all 
suits in Revenue Courts subject to other 
provisions of the Act. If the rule in 
Schedule A, Article 8, be held inapplicable to 
the case, Article 116 of the Limitation Act 
mast necessarily apply. We must hold that 
the suit is not barred by limitation. We 
reverse the decrees of the Courts below and 
remand the suit for disposal according 
to law to the Court of first instance. AU 
costs up to date will abide the result. 
Appeal allowed, * 
(14) 19 M. 52, 


CALCUTTA HIGH COURT. 
Lerrers Patent Appeat No. 123 or 1911, 
March 25, 1912, 
Present:—Sir Lawrenca Jenkins, Krt., Chief 
Justice, and Mr. Justice N. Chatterjea, 
KALI CHARAN NASKAR —PLALNTIPE — 
APPELLANT 
VETSUS 
RAM KUMAR SARDAR AND OTHERS — 
DEFENDANTS — EeesPpONDENTS. 

Public highway—Village pathway—~Suit to vinlicate 
right to village puhwan; whether maintainable in ab. 
sence of special damage Civil Procedure Code (Act 
XIV of 1882), s. 30. ° 2 

There is a distinction between a public highway 
and a road over which a section of the public, as for 
instance, the” inhabitants of a particular locality, 
might have a right of way. A suit is maintain- 
able under section 30 of the Civil Procedure Code of 
1832 on behalf oba Maintift and his co-villagers {$ 
vindicate their right to a village pathway obstructed 
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wy the defendant, even in the absence of any special 
amage. : 

Chuni Lall v, Rambishen Sahu, 15 O. 480 (F. B.), 
relied upon. 

Appeal from the decree of Mr. Justice 
Coxe, dated May 28rd, 1911, in Second 
Appeal No. 1869 of 1909, reversing that of 
the Second Sub-Judge of 24-Pergunnahs, 
dated June 22nd, 1909, which had affirmed the 
decree of the Additional Munsif of Baraipur, 
dated February llth, 1909. The judgment 
of Mr. Justice Coxe is as follows :— 


Coxe, J.—This was a suit to establish the 
right of the villagers to use a certain path 
obstructed by the defendants. It appears that 
the land in suit lies bebween the plaintiff's 
ditch on the south and the defendants’ 
tank on the north. The plaintiff alleges 
that it is a public road while the defendants 
assert that it is a part of the bank of their 
tank, 

The lower Appellate Court has found that 
the land is part of the public road and has 
been obstracted by the defendants. [b has 
also found that the plaintiff has suffered no 
special damage. 


On these findings, the suit must be dis- 
missed. As pointed oat by Woodroffe, J, in 
Monmotho Nath Das v. Harish Ohandra Das 
(1), “under the substantive law ro action 
ean be maintained by a private individual 
in respect of an infringement of the right of 
the general public, unless he has suffered 
special damage . . . . . In a Gare, 
therefore, of an infringemant of aright of the 
general public, no suit can be brought under 
section 80 orat all, unless on proof of 
special damage” See also Burola Frosad 
Mostah v. Gora Chand Mostafi (2), Baj 
Lukhee Debia w. Chuntder Kant Chowdhry 
(3), Adamson v. drumugam (4). 

It ssems to me an extremely hard case as 
practically the plaintiff had no other remedy, 
According to the decision in Baroda Prosat 
Mosta v. Gora Ohand Mostai (2) cited 
Rbove, the complainagt should have gone to 
the Magistrate for redress. Bab if he had 
done so, and the defendant hgd in good 
faith claimed the land as his own (and there 
is plenty of room in the circumstances of 


+ 

(1) 33 0. 905; 10 C. W. N. 867. . 

(2) 12 W. R. 160; 3 B, L. R, A. Ca 295, 

(3) 14 W. R. 173, : 
e(4) 9 M. 463, . , 
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this case for an honest difference of opinion), ° 
the Magistrates jurisdiction would at gonce 
have been ousted. See Dulal Ram Deb v. 
Baishnab Charan Deb (5) and the cases cited 
therein. However, I have no alternative 
but to follow the cases cited above with which 
indeed, so far as they lay down thata civil 
suit does not lie, | fully agree. The appeal 
will accordingly be allowed and the suit 
dismissed but in the circamstances, L will not 
allows costs. ii 

The plaintiff appealed 

Baubs Mohentra Nath Roy, Biswa Nath 
Bose and Manmatha Nath Roy, for the Ap- 
pellant. 

Babu Sarat Ohandra Mukerjee, for the 
Respondents, “ 

JUDGMENT. 


Jengins, C. J.—This is a suit brought by 
the plaintiff under section 30 of the Code of 
Civil Procedure of 1882, on behalf of himself 
and his co-villagers to vindicate their right 
to a village pathway, and to obtain ap- 
propriate relief. That is how the case was 
specifically framed by the pleadings. Before 
the Munsif, evidence was adduced with the 
result that the Munsif passed a decree in 
these terms:— The suit is decreed with 
costs ; it is declared that the land described 
in the map filed along with the plaint isa 
village road.” The learned Maunsif then 
proceeded to give the appropriate relief. In 
the grounds of appeal preferred from this 
decree, nowhere is it suggested that the 
appropriate description was not a village 
road but a public highway. All that was 
contended was that thera was no pathway 
at all. The ease came before the lower 
Appellate Court, with the result that the 
decision of the Court of ficst instance was 
confirmed and the appeal dismissed with 
costs, Then the case came on second appeal 
before Mr. Justice Coxe, and it was contend- 
od before him that the suit must fail becattse 
the subject-matter of the litigation was a 
yublic highway and, therefore, a suit coudd 
not be brought under the terms of section 
30. The learned Judge, though very re- 
luctantly, yielded to the argument. Had the 
judgment of Mr. Justice Welgon in Ohund 
Lali v. Ramkishen Sahu (6) been brought 
to his notice, he would have been able 

(5) 10 C. W. N. 845; 4 Or, L, J. 42, 

(6) 15 0. 460, e 
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_ to gjve effect to what evidently waa his view 
“as to the justice of the case. But that 
case§apparently was not cited to him, nor 
did the argument bring to his notice the 
distinction between a public highway and 
a road over which a section” of the 
public, as for instance, the inhabitants of 
a particular locality, might have a right 
of way. To my mind it is clear, 
notwithstanding stray expressions to be 
found here and there in the judgment of 
the lower Appellate Court, that the” ulti- 
mate decision was, as the decree itself de- 
clared, that the particular pathway was 
a village road. That conclusion completely 
meets the difficulties raised by the defendants 
and the result is that, in my opinion, the 
judgment and decree of Mr. Justice Coxe 
must be set aside, and the decree of the 
lower Appellate Court confirmed. The res- 
pondents must pay the costs in the High 
. Court and in the lower Courts, 

N. Caatrersea, J.—T agree. 

Appeal allowed. 





CALCUTTA HIGH COURT. 
APP#AL FROM ORIGINAL Uivin No. 33 or 1911. 
February 29, 1912. 
Present;—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
SHIB KRISTO DAW AND Co.,—Pratntirrs 
APPELLANTS 
Versus 


SATISH CHANDRA DUTT—Desranpanr 


— RESPONDENT. 

Appeal——Award—Decree on award—Due date for 
filing award, holiday—Award filed on day of re-opening 
~—Application to have award set aside, rejected —Whe- 
ther appeal lies from decreeon award—Letiers Patent, 
1865, cl. 15 —Civil Procedure Code (Act V of 1908), 
Sch. IL, rr, 15, 16. 

The last day for filing an award was a holiday, 
and the award was signed and filed by the arbitrator 
on the day of the re-opening of the Court. An appli- 
cation was filed fo have the award seb aside on the 
ggound that it was made after the due date, bub was 
rejected anda decree followed the award: 

Held, thas no appeal lay from the decree. 


Appeal from the judgment of Mr. Justice 
Harington, 


This was “a suit for money. It was re- 
ferred to the arbitration of Mr. Saroda 
Charan Mitra, The last day for filing the 
awarde was 2 holiday. The award was 


signed on November 21st, 1910, the date of 
the re-opening of the High Court and filed 
on the same day. The arbitrator dismissed 
the plaintiffs’ claim, 

The plaintiffs made an application to have 
the award set aside on the ground that as 
it had been filed out of time, it was void. 
The application was rejected. Ono March 
13th, 1911, upon the application of the 
defendant, the following judgment was given 
on the award by 

HARRINGTON, J.—This is an application for 
judgment onan awarfland itis objected to on 
the ground that the award was made ont of 
time. There are no merits at all in the objec- 
tion, and I have to consider whether the award 
should be given effect to. It appears that 
an order was made under which the arbitrator 
was allowed two months’ time from the 
6th August to file his award in this suit. 
That time would expire when the Courts were 
closed in the vacation, so when the two 
months expired, it was impossible to comply 
with the order to file the award within the 
specified time. What the arbitrator did was 
to file it as soon as the Court re-opened, and 
it is contended by Mr. Sirear, who applies 
for judgment in terms of the award, that by 
virtue of section 10 of the General Clauses 
Act of 1907 inasmuch as the act directed by 
the order was an act to be done in Court 
and the Court was closed, the act was pro- 
perly done on the day the Court re-opened. 
On the other side, it is contended that the 
arbitrator was bound to have signed his 
award within the two months and that not 
having been done, the award is bad. In my 
view, that contention fails because the order 
extending the time had fixed a time 
which expired during the vacation and by 
virtue of clause 10 of the General Clauses 
Act, the time was extended to the first day 
on which the Courts re-opened. There is 
nothing stated in the order with regard to 
the signing or making of the award. In my 
view, therefore, the effect of the order wag 
to extend the time for the making of the 
award up to the day’ the Courts re-opened 
because it was an order to do an act to which 
section 10 of the General Clauses Act applies, . 
I, therefore, hold that the award is awalid one 
and there must be judgment in terms thereof 
with costs 

From the above judgment and the decree 
following it, the plaintiff appealed, 
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Messrs. B. Ohakravartti and P. K. Sen, 
instructed by Babu Benode Behuri Banerji, 
Solicitor, appeared for tlhe Appellants. 

Messrs, B. O. Mitter and Szrcar, instracted 
by Messrs. 9. D. Dutt and Ghose, Solicitors, 
for the Respondents. 

JUDGMENT. 


Jengins, C, J.—In my opinion, no appeal 
lies in this case. It has to be seen first 
what is that from which the present appeal 
is preferred. It is from the judgment pro- 


nounced and the. decree made on the 13th . 


day of March 1911. Now, what was the 
decree made on that day? It is a decree 
whereby it was declared that the award 
therein mentioned ought to be carried 
into effect and the same was ordered and 
decreed accordingly. The judgment was the 
judgment on which that decree followed. 
Then how did the jadgment and decree 
come to be pronounced and passed? It was 
in compliance with rule 16 of the second 
Schedule to the Code’ of Oivil Procedure. 
That rule provides that “(1) Where the 
Court sees no cause to remit the award on 
any of the matters referred to arbitration 
for re-consideration in manner aforesaid, and 
no application bas been made to set aside 
the award, or the Court has refused such 
application, the Oourt shall, after the time 
for making such application has expired, 
proceed to pronounce judgment according 
to the award. (2) Upon the judgment 
so pronounced a decree shall follow, 
and mo appeal shall lie from such 
decree except in so far as the decree is in 
excess of, or not in accordance with, the 
award.” There, therefore, is an explicit 
provision that from the decree there should 
be no appeal, and that provision is, to my 
- mind, conclusive as to the power of appeal 
from the decree a3 such, notwithstanding the 
provisions in clause 15 of the Letters Patent 
of this Court. Butié is sought to escape 
from the provisions of rule 16 by suggesting 
either that there was no award, orthat there 
was an application to set aside the award, 
aud from the determination of that application, 
at-any rate,if it was adverse to the present 
appellants, sn appeal would lie,” I fail to 
see how ik can be said, in view of the language 
nged in rule 15, that there was no award, 
because that rule deals explicitly - with the 
position of an award having been made aftey 
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the expiration of the period allowed: by the, 
Court, and it does not, as the Code of 1882 ° 
did, DG wib that such an award shall noj be 
valid, but that such an award must be set. 
aside. so that ib seems to me that it cannot be, 
said that there was noaward. The most that 
could be said is that this award was liable to 
be set aside, 
Bat if it be said that there is a right of 
appeal from the order refusing to set aside 
«the award, the answer is that this is not an 
appead from such an order. The appeal is 
from the judgment and decree of the 13th of 
March 1911, that being the ouly judgment, 
and decree with which the appellants profess 
to be dissatisfied. JI am unable to find anye 
thing that justifies the view that the decree 
of the 138th of March was in any sense an 
order under rule 15, Had it bean such an 
order, then we should have had to consider, 
whether an appeal would lie under the Letters 
Patent. In the view I take, no such question, . 
arises, s , 
The result is that this appaal must be 

dismissed with costs. ` 

WOODROFFE, J.—I agree. 
Appeal dismissed. 
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Where in a suit for pre-emption tfustituted within; 
limitation against the original vendee, a transfereg 
from the original vendee (by assignment of a date 
previous to the date of the institution of the suit) is 
added as a defendant after limitation has expired as 
against the original vendee, the claim us against the 
transferee is governed not by Arjicle 10, Sche. 
dule I of the Limitation Act, but By Article 120, 
and the starting point of limitation is the date of the. 
transfer made by the original vendee in favour of the | 
transtored. | ‘ 
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Naki Bakhdh v. Fakir Muhammad, 25 P. R 1903 and 
‘Roshan v. Makhan, 103 P. R. 1907, overruled. . 

Sat Narain v. Badri Das, 13 Ind. Cas, 645; 9 A. L, 
J. 2118 followed. i 

Article 10 applies only to a suit against the original 
purchaser under the sale sought to be impeached and 
takes uo cognizance of the second vendee to whom 
the subject of the first sale has been transferred 
subsequently. 

‘The second vendea not being a party to the sale 
sought to ba pre-empted, no cause of action accrues 
to the pre-emptor as agzinst him by reason of 
that sale, : 

A right of pre-emption which is sought to -be, ou- 

orced by a pro-emptor by suil always arises in res- 
peot of a particular sale which farnishes him with a 
definite cause of action; the only parties against 
whom he has that cause of action are the parties to 
the sale sought to be impeached and a subsequent 
transferees from tho original veudee is uot directly 
concerned in or affected by the suit for pre-emption 
as originally brought. 

. The suit as regards the second vendee added asa 
ies cauuot be regarded as a suit for pre-omp- 

101. 

Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated the 
23rd ` May 1910, reversing that of the 
District Judge, Sialkot, dated the 26th April 
1909, decresing the plaintiffs’ claim.” 

-` Bhagat Govind Das and Lala Bhagwan Das, 
for the Appellant. - - | 
-Chaudhri Shahab-ud-din, for the Respondents, 

- ORDER OF REFERENCE. 
~ The land in suit was sold by registered 
deed dated 13th July 1907 -to -Ghulam 


Mustafa-and Taj-ud-din who under the deed ` 


acquired > two-thirds share and 
share respectively. 
- ‘By separate deed dated 3lst January 1908, 
Ghulam Mustafa and Taj-nd-din sold their 
respective shares to Atta-ullah Khan, son- 
in-law of Ghulam Mustafa. 
- On 19th February 1903, plaintiffs-appellants 
instituted the present suit against the origi- 
nal vendors and the.original vendees claim. 
ing pre-emption in respect of the sale dated 
13th July 1907: 
- Summonses- were not -personally served 
onethe original vendees but; after sorvica 
by affixing summonses-to their doors, plain- 
tifjs-appellants’ claim was decreed ex parte 
on 23rd June 1908, | 
On Sth Angust 1908, the original vendees 

applied to have the ex parte decree set aside 
and- their application was granted on 5th 
December 1903 on payment of costs. 

. On 3rd February 1909, the original vendees 
pleaded the transfer by them to Atta-ullah 


- © 


one-third 
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Khan who on that date was 
as a co-defendant in the case. 

The first Court found that the saib was 
within time but the lower Appellate Court 
has dismissed it as barred by limitation. 

As the assignment to Atta-ullah Khan 
took place before, and not after, the institution 
of the suit, under the provisions of section 
22, Limitation Act, the suit must be deemed 
to. have been instituted as against him on 3rd 

“February 1909 when he was made a party. 

The land being in possession of mortgagees, 
limitation as against the original vendees 
under Article 10 is one year from the dato 
of registration of the deed under which 
they purchased and the suit as against tha 
original vendees is admittedly within time. 

If, however, Article 10 applies to tho 

second vendeo and limitation is counted from 
the date of registration of the original sale 
deed, the period of one year had expired 
before the suit was instituted as against 
the second vendee. 
“It has bsen urged that, even if limitation 
had expired when the second vendee was 
impleaded, plaintiffs-appellants are entitled to 
the banefit of section 18, Limitation Act, 
but, though thera may ba grounds for the 
inferenca that steps have baen taken to 
attempt to defeat plaintiff-appellants’ right 
of pre-emption, there is no proof of fraud and 
there does nob appear to be sufficient ground 
for treating the second sale as fictitious. 

So far the case presents no great difficulty 
but the point in regard to which there 
is room for considerable doubt is whether, 
as against the second vendes, limitation can 
be counted from a date previous to the 
second sale or in fact whether Article 10 
is applicable. 

.. For the second vendee, it is contended 
that the suit relates to pre-emption in respect 
of the first sale. That, as transferee, the 
second vendee derives his right to retain 
the subject-matter of the first sale from” 
the original purchaser in whose place he 
stands and that, consequently, Article 10" 
applies and limitation must be counted from 
the date of the original sale. 
` On the other haygd, it is urged that tha 
original vendor was not a party" to the 
second sale and the claim relates to pres 
emption in respect of the first sale to which 
the second vefides was not a party, that no 
4 e 
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cause of action arose against the second 
vendee till the date of the second sale, and 
that, as against the second vendee, the suit 
is not one for pre-emption but is one to 
establish a claim that the second vendee 
has no superior right which would entitle 
him in the presence’of the plaintiffs appellants 
to enforce % right of pre-emption against 
the first vendee. 

As an example let the following case bee 
taken, A. sells land to B. QO. having a 
superior right to that of B., starts from 
his village to institute a suit for pre-emption 
in the District Court. After O. has left 
the village but before he can institute his 
suit, B. transfers the land by gift, sale or 
exchange to D. whose right is also inferior 
to that of O. After O.’s suit has been in- 
stituted and limitation has expired as against 
B., O. is confronted with the second sale 

In such a case, if Article 10 were applied 
to D. the transferee, it would be impossible 
for 0. to prevent his right of pre-emption 
from being defeated and it is urged that 
the Legislature could hardly have intended 
that a right should be defeated in this 
manner. 

Nabi Bakhsh v. Fakir Muhammad (1) and 
Roshan v. Makhan (2) are authorities in 
favour of the second vendee and the lower 
Appellate Court has followed these authori- 
ties, but the view taken in these authorities 
has been doubted in Brij Lal v. Massan (3) 
and, in view of the arguments which have 
been put before us, we think that the 
correctness of this view is open to great 
doubt. 

The point is one of some importance and 
we think it necessary to refer it toa Full 
Bench for decision. 

We accordingly refer the point to a Fall 
Bench and the question for decision may 
be stated as follows:— 

In a suit for pre-emption instituted within 
limitation against the original vendee -in 
erespect of the sale to him, a transferee 
from the original Vendee (by assignment 
of a date previous to the date of institution 
of the suit) is added as a deffndant after 
limitatipn has expired as*against the original 


* (1) 26 P. R, 1908. 


(2) 106 P. R. 1907. ° 
3) 6 P. B. 1909; 28 P, L.R. ; 001. 
; | = a ta Pas 1 Ind, Cas, 91; 
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è 
vendee. ° As against the transferee in *suoh 
a case, (a) what is the starting pointgfrom 
which limitation should be counted? and 
(b) which Article of Schedule I of the 
Limitation Act is applicable P 

Mr. Nand Lal and Lala Bhagwan Das, for 
the Appellants. 

Chaudhri Shahab-ud-din, for Attaullah, 
Respondent. 

JUDGMENT. 

Saan Din, J.—The question of “limitation 
referred to the Full Bench is as follows:— 

In a suit for pre-emption instituted within 
limitation against the original vendee in 
respect of the sale to him, a transferee from 
the original vendee (by assignment of a 
date previous to the date of institution of the 
suit) is added as a defendant after limitation 
has expired as against the original vendee; 
as against the transferee in such a case, (a) 
what is the starting point from Which limi- 
tation should be cotinted? and (b) which 
Article.of Schedule 1 of the Limitation Act is 
applicable?” 


On behalf of the plaintiffs-appellants, it 
has been urged that as regards the second 
vendee, Attaullah Khan, in whose favour the 
re-sale was made on the 31st January 1908 
and who was made a party to the suit on the 
31d February 1909, the rule of limitation 
applicable is that laid down in Article 120 
of the Limitation Act and that Article 10 
has no application at all, inasmuch as so far 
as he (the second vendee) is concerned, the 
suit of the plaintiffs is not one to, enforce a 
right of pre-emption under the said Article, 
which right accrued to them only against the 
original vendors and the original vendees 
when the first sale was made in favour of the 
latter on the 18th July 1907; and it has been 
further contended that the starting point of 
limitation as regards the second vendee is 
the date of the re-sale in ‘his favour, 7. e, the 
3rd February 1909, and not the date of *the 
first sale made to the original vendees. On 
the other hand, the Pleader for the respomd- 
ents has argued that asin order to succeed 
against the second vendee, who holds the 
land in suit upon a derivative title from the 
original vendees, the plaintiffs have to 
enforce their right of pre-emption as against 
him to the same extent as against tha 
original vendee, the suit brought by the 


plaintiffs must be treated in law ag a suit 
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efor ffre-emption against the added defendant 
as wall as against the original defendants; 
that fo such a suit only Articlb 10 of the 
Ist Schedule of Limitation Act is applicable; 
and that since the nature of the suit. remains 
the same throughout and since the second 
vendee was impleaded as a defendant on the 
3rd February 1909, under section 22 of the 
said Act the suit must, as regards him, be 
deemed to have been instituted when he 
was so raade a defendant, and was, therefore, 
clearly barred by efflux of time under 
Article 10 aforesaid, under which the period 
of limitation began to run in favour of the 
second vendee just as it began to run in 
favour of the original vendees from the 13th 
July 1907, on which date the original sale 
deed was registered. In support of ‘this 
contention,.the learned Pleader has relied 
upon Nabi Bakhsh v. Faqir Muhammad (1). 
At the same time, he has brought to our 
notice a regent decisiog ‘of the Allahabad 
High Court printed as Sat Narain v. Badri 
Das (4), in which a Division Bench of that 
Court, consisting of Sir Henry Richards, C. J., 
and Mr. Justice Tudball, has taken a view 
contrary to that held in the above-mentioned 
decision of our own Court. After giving my 
very best consideration to the arguments 
udvanced-on both sides and to the reasoning 
employed by the learned Judges of this 
Court in Nabi Baksh v. Faqir Muhammad (1), 
I think that the Article of the Limitation 
Act applicable to the present case is 
Article 120 and not Article 10,and that the 
time from which limitation should be counted 
is the date (in this case the 31st January 
1908) on which the land in dispute was 
re-sold by the original purchasers tə the 
second vendee. 
. Article 10, on which reliance has been placed 
by the Pleader for the second vendee, runs as 
follows:— 


*(4) 18 Ind. Cas, 645; 9 A. L. J. 211. 
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‘Period of Time from which 
Description of smit, | Limjta- period begins 
| tion. | to run. 








To enforce a right One year, When the purchaser 
of pre-emption, | takes under the sale 
whether the right | sought to be impeach- 
is founded on law : ed,phygical possession 
or general usage, ; ofthe wholeof the pro. 
or on special con- perty sold,or where 

tract. i the subject of the 

sale does not admit of 

. physical possession, 
when the instrument 
| of sale is registered. 





The above Article only applies in terms to 
a suit to enforce a right of pre-emption, and 
the language of the Article as used in the 
third columa unmistakably shows that the 
suit is one brought against the purchaser who 
takes, under the sale sought to be impeached, 
physical possession of the whole of the 
property sold, or, in whose favour the instru- 
ment of sale is registered. In the case before 
us, the sale sought to be impeached is the 
one that took place on the 13th July 1907 
by a registered deed of that date: the pur- 
chasers under that sale were Ghulam Mustafa 
and Taj-ud-Din; and it was in their favour 
that the instrument of sale was executed and 
registered by the original vendors. The 
parties to the contract of sale, as embodied 
in the deed of the 138th July 1907, were the 
original vendors and the original vendees, by 
that sale the present plaintiffs’ right of 
pre-emption was infringed, and by reason of 
that infringement there accrued to them a 
right of suit as against the parties to the 
said contract of sale; and under Article 10 of 
the Limitation Act, they had one year from 
the date of registration of the instrument of 
sale (as the subject of the sale did not admit 
of physical possession) within which to bring 
a suit to enforce their right of pre-emption 
by impeaching the sale as against both the 
parties thereto. The second vendee, Atta- 
ullah Khan, was not 4 party to the sale of 
the 13th July 1907, and, therefore, by reason 
of that sale no cause of action had accrued 
to the present plaintiffs against him; and 
since by the suit brought by them on the 
19th February 1908, they sought to impeagh 
only the’sale of the 13th July 1907 as 
against the parties to it, I entirely fail to 
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understand how the said suit could be ragard- 
ed as one toenforce a right of pre-emption 
against Attaullah Khan within the meaning 
of Article 10 of the “limitation Act. “In 
its applicability to the present suit, Article 
10 contemplates only the first sale and the 
first set of purchasers and takes uo cogni- 
zance of the second vendee to whom the 
subject of thg first sale has baen transferred 
subsequently to the date of that sale. The 
re-sale made by the original vendees | 
in favour of Attaullah Khan was a con- ” 
tract to which the original vendors 
were no parties. It was a contract distinct 
and separate from the first contract of sale 
evidenced by the deed of the 13ih July 1907;. 
it may or may not have infringed the pre- 
sent plaintiffs’ right of pre-emption bat of 
such infringement, if any, they have never 
complained and no suit has been brought by 
them in respect of the said ra-sale against 
Attaullah Kban as the original purchaser 
under it Their suit clearly has reference 
to the first sale and the first sale alone, and 
they seek-to enforce the only right of pre- 
emption which accrued to them in respact of- 
that sale as against the parties thereto who. 
were the. oniy, necessary parties to the suit 
so far-as the enforcement of their said right 
was- concerned. If between the date of 
the said sale. and the, date of the suit. 
ingtituted- by them against the parties 
to that sale, the original vendees trausferred 
the subject’ of sale to a third party and if 
that third party is added as a co-defendant 
in the suit ‘in order to enable the Court effec- - 
tually and completely to adjudicate upon all. 


. the- questions that might arise between all 


the, parties interested in the subject of sale, - 
the’ suit as regards the defendant so added. 
cannot be rightly regarded as a suit for pre- - 
emption to which, for ‘purposes of limita. 
tion, Article 10 of the Limitation Act would , 
apply. [A right of pre-emption which.is, 
sought to be enforced by a pre-emptor by. 
suit always arises in respect of a particular’ 
sale which farnishes him with a definite 
cause of - action; the gouly parties against. 
whom he has that cause- of action are the 
parties to that sale, which is the only sale. 
sought to be impeached; anda subsequent 
transferee from the original ‘vendee by reason. 
of g second sale having been “made to him 
is not directly, concerned in or affected by 
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and Article 10 of ié Lusian At doeg not, 
therefore, take cognizance of the existence of* 
Such a transferee. ` As between him and the 
pre-emptor, the contest only arises when he 
is madas a party to the suit; and thé precise 
nature of that contest, from the paint of view 
of the law of limitation, is not whether the 
pre-emptor can enforces his right of pre-emp« 
tion in respect of the original sale upon 
which the suit is based, but whether the 
transferee in question has an independent 
right, of pra-emption superior to that of the 
plaintiff pre-emptor or failing that would ba 
bound by the decree ‘that might be passed 
in favour of the pre-emptor as against the 
original parties to the sale. Upon this view 
of the matter, the suit as betweea the pres 
emptor and’ the trinsferee from the original 
vendee ‘would not be covered by the terms of 
Article 10 of the first Schedale to the Limi- 
tation Aci; and as there i is no other Article in 
fhe said Schedule which specifically provides 
for a suit of ‘this kind, the residuary Article 
120 would” apply ‘to it. ) The above view is 
further strengthened by a fuller consideration 
of the laiguage of the first column of Article 
10, according to which the limitation of one- 
year applies to a suit brought to enforce a 
right of pre-emption which ‘is founded on 
special contract. Suppose A., the owner of a 
specific plot of agricultural land; enters into a 
contract with B., that in the event of 
his ‘intending to sell his land he: will ‘sell it. 
to him for -a specific sum and sappose in 
breach of this contrac’ hé sells the: land to 
C. B. brings a suit against A. and-G. to en- 
force his right of pre-emption as based’ 
on the special contract between himself and’ 
A. and impeachés the sale between A, and O, 
But befora B. briigs his suit, 0. effects a 
re-sale of the land to D., and on the re-sale 
coming to the knowledge "of B., on his” ap- 
plication D. 18 impleaded as a co- defendant 
with 4. and C. afcer the expiry of one-year 
from the date of ‘the original sale. Cay 
it ba said that Article 10 of Limitation Act 
applies to the suit so far as it relates to the 
contest batween B. aud D., and that the 
suit of B. must be dismissed against D, and 
consequently also against A. and C. because 
D. was not impleaded as a defendant wish- 
in one year from the dats of the original 
sale, and because, under section 22 of the 
Limitation Aoh, the pau janet, as’ regards 
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when he. was made a party? Bs right of 

pra-eutption being founded on special eon. 

tract, was bound to sue only 4, and O. 

who were parties to the transaction which 

infringed that special contract; and his suit 

completely satisfied the requirements of 

Article 10 when he came into Court with a 

claim against A. and O. alone seeking to im- 

peach the sale between them within the 
period prescribed by thal Article. After D. 

was added as a co-defendant, B.'s suit, as 

regards him, could, upon no view of the case, 

be treated as one to enforce a right of pre- 
emption, but in effect it would be one for 
a declaration that B. was not affeated by the 

re-sale made by 0. in favour of D. and that 
D. would be bound by the decrea which would 
ultimately ba passed between the origiual 

parties to the suit upon a final adjudication 

by the Court on the merits of the claim. 

The . opposite view of the role of limi- 

tation applicable to a case of this kind would- 
involve a serious miscarniage of justice, and 
unless ib were clearly supported by the terms 

of. Article 10, which, in my opinion, admit 

of. no ambiguity, it should not be given 

effect to in a Court of law. 

, The Pleader for the respondents admitted 

that his contention, if accepted, would lead 

to the most anomalous consequences, inas- 

much as it covers not merely the case of a 

re-sale by an.original vendee in favour of a 

third party, but also other’ forms of trans- 

fer, for instance, a gift or an exchange. To 

put the matter in a concrete form, suppose 

in the present case the original purchasers 

had transferred the land in suit to Attaullah 

Khan, not by sale, but by a verbal gift on 

the 3lst January 1908, and that the gift 

was not given effect to by mutation in the 

revenue papers and the plaintiffs had other- 

wise no notice of the transfer of the land: 
by. the purchasers toa third party within 

one year from the date of the original sale. 

Upgn the donee being added as a defendant 

after the expiry of the said period, would it. 
be right to hold that Article 10 of the Limi- 

tafion Act applies to the snit of the plaint- 

iffs as regards him also, and that by the 

combined operation of that Article and sec- 

tion 22 of the Act, the suit is time-barred 

and must be dismissed because the donee was 

not made a party within one year from the 

date of sale? Or, suppose that on the 3lat 
me ae p g ; 

0. 
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January 19908, the original purchasers had - 
exchanzed the land in dispute with a plot 

of land balongipg to Attaallah Khan, by an 

oral contract; that tfe exchange was not 

reported to, or attested by, a Ravenua Officer 

before the expiry of one year from the date 

of the original sale; that the plaintiffs kaew 

nothing whatever about the exchange, and that 

Attaullah Khan was added as a c q-defendant 
bacause of his being in possession of the land 

in dispute just as he has bsen impleaded 
in this case as the second vendes. Would 
iċ ba correct to hold under such circum- 

stances that as against Attanllah Khan the 

plaintifs suit was one to enforce a right 

of pre-emption and that sinea he had not 

baen brought on the record as a party des: 
fendant within one year from the date of 
the original sala the suit of the plaint- 

iffs for possession of the land by pre. 

emption must fail as being barred under 

Article 10 of the Limitation Act? The 

answers to these questions must, in my 
Opinion, be in the negative, for Article 10 
would have no application to the claim of the 
plaintiffs pre-emptors as against the donee or 
against the transferee by exchange, as the cage 

may bə, the real nature of the claim as against 

these persons being this, that the pre-emptors 

in effect seek to establish their right to ignore 

the gift or the exchange and to bind the 

transferee of either kind by the decrea 
eventually to be passed in their favour. To 
such a claim the only Article of the first 

Schedule to the Limitation Act which can 

properly apply is Article 120 and no other 
Article ; and the time from which the period 

of the limitation would commence to run 
would obviously be the date of the transfer 

made by the original vendees in favour of 

the third party concerned. 

With all respect to the learned Judges 
who decided the case of Nab Baksh, y. Faqir 
Muhammad (1), I am unáble to appreciate 
the reasons upon which their decision is 
based. The facts of that case are similar toe 
those of the present, with this additional 
circumstance that therg the second.vendee* 
to whom the first vendee re-sold the land 
then in dispyte had attested the original sale. 
deed in favour of the latter. After consider. 
ing the legal @ffect of such attestation of the 
sale-deed by the second vendee upon hig 
alleged waiver of his right of pre-em ption, if 

. a ý 
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any, the learned Judge proceeded to discuss 
the question of limitation as follows :— 

“Bat plaintiff, bo succeed,-must show his 
claim as against Jhandu to be within time, 
Jhandu having been added as defendant 
three days after the expiry of the one year 
of Article 10, if that Article is applicable. 
Section 22 of the Limitation Act is very 
definite, amd it is clear that under that sec- 
tion the suit, as against Jhandu, must be 
considered to have been instituted on the 
13th March 1899. . . 

“It thus seems that if Article 10 governs 
-the suit as against J handa, the claim is time» 
barred. But it is contended for the plaint- 
if that, as regards Jhandu, Article 120 and 
not Article 10 is applicable, and Muisadda 
Singh v. Hamira (5) is cited. Is that case, 
the added defendant was a rival pre-emptor 
claiming in a separate suit, and it was held 
-that Article 10 had no application, because 
the plaintiff did not seek to enforce any right 
of pre-emption as against the rival pre- 
emptor, ‘but merely to establish that he has 
no right of pre-emption superior to his own, 
and to bind him by the decree eventually 
to be passed in plaintiff’s favour,’ and that 
as such a suit was not specifically provided 
for, Article 120 applied 


“We do not consider the ruling appli- 

cable to the present case. Notwithstanding 
his waiver Jhandu, if the sub-purchase was 
genuine, is the transferee of Faqir Maham- 
mad, and so plaintiff has, in order to succeed, 
to enforce his alleged right against J bandu: 
It is true that Jhandu sets up a pre-emptive 
right against plaintiff as a defence to the 
suit...... But Jhanda is not suing to 
entoros aright, and if his purchase from 
Faqir Muhammad was genuine, his waiver or 
inferior right or entire want of right of 
pre-emption does not save limitation, as he 
derives his right to retain the subject of sale 
from the original purchaser, and the waiver 
doss not alter the nature of the suit or the 
cause of action. 
. For these reasons, we are of opinion that 
Article 10 applies to fhe suit against Jhandu, 
and, consequently, the claim is time-barred, 
unless it be established that the sale to 
Jhandu was fictitious, in Which case plaintiff 
should succeed,” 


(6) 11 P. R. 1893. : 
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It will be seen from the above abgtracts 
that th learned Judges, while distinguishing 
the case of Mutsaddu Singh v. Hamiga (5) 
from the casa before them and holding that 
Articole 120 of the Limitation Act which had 
been applied to the facts of that case was 
not applicable tothe circumstances of the case 
with which they were dealing, did nob proceed 
to consider how the suit of the plaintiff Nabi 
Bakhsh, which was one for pre-emptién-in res- 
pect of the original sale madein favour of 
Fagir Muhammad, could be regardéd as a suit 
of exactly the same nature against the second 
vendee Jhandu also. They simply assumed 
that the alleged right of Nabi Bakhsh against 
Jhandu, who claimed as a sub-vendee from 
Faqir Muhatamad, wasaright of pre-emption 
and they s3em to have thought that this age 
sumption was justified because Jhandu derived 
his right to retain the subject of sale from 
the original purchaser.” What they over- 
looked, in my hynible opinion, was that 
if Jhandu derived hfs right to retain the 
subject of sale from Faqir Mahammad, that 
right was based upon the re-sale iù his 
favour and not upon the original sale in 
favour of Fagir Muhammad, and that since 
the suit of Nabi Bakhsh was one to enforce 
his pre-emptive right in respect of the 
original sale and not in respect of the re-sale 
to Jhandu, the plaintifs suit as regards 
Jhandu was not covered by the terms of 
Article 10 of the Limitation Act, which apply 
to the first sale and to the original purchaser 
under that sale only. As regards Jhanda, 
Nabi Bakhsh’s suit was one to establish that 
he (Jhandu) had hg rights in the property in 
dispute independently of the rights of 
Faqir Muhammad which were based upon 
the original sale and that he would be 
bound by the decree that might eventually 
bə passed in favour of the plaintiff if the 
plaintiff’s right of pre-emption as against 
Faqir Muhammad was made out. I fail to 
sea how Article 10 of the Limitation Act aan 
apply toa snit of this description, and, in 
my opinion, the case of Nabi Bathsh v, Fag 
Muhammad (1) was wrongly decided. 


Of the decisions mentioned in the referring 
order, the case of Raushan v. Makhan (2) was 
decided by a single Judge an?,e though the 
facts of that case were nob similar to those of 
the present, the question of limitation, which 
arose in Nabi Bakhsh v, Faqir Muhammad (1), 
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tame’ up for consideration hefote the 
learned Judge in Chambers and he followed 
the decision just cited apparently concurring 
in the reasons given therein. On the other 
hand, the correctness of the ruling in Nabi 
Bakhsh’s case (1) was doubted by a Division 
Bench of this Court in Brij Lal v. Massan (8) 
but the matter was not fully considered by 
the learned Judges because the case before 
them was decided upon another point, 

Lastly fn the recent case of Shah Muham- 
mad v. Piara Mal (6), the question of 
limitation decided in Nabi Bakhsh vw. Faqir 
Muhammad (1), was argued before the 
Division Bench, one of the members of the 
Bench being the learned Judge who had 
decided Raushan v. Makhan (2), bubib was 
found unnecessary to consider and decide the 
point finally as it was held that the plea of 
limitation had been taken too late. All that 
the ‘Division Bench said*in their judgment 
in reference to the case of Nabi Bakhsh v, 
Faqir Muhammad (1), was that that case 
seemed to be in point, so far as the appel- 
lant’s contention was concerned, and that 
there wasa good deal to be said for that 
contention. The first paragraph of the head» 
note to this case, which says that Nab: 
Bakhsh v. Faqir Muhammad (1), was 
followed, is obviously wrong. 

As I have noted above, a Division Bench of 
the Allahabad High Court have, in the case 
of Sat Narain v. Badri Nath (4), held, 
under circumstances similar to those of 
the present case that Article 10 of the 
Limitation Act does not apply to the sait of 
the plaintiff pre-emptor as against the second 
vendee to whom the original purchaser had 
re-sold the property in dispute before the 
institution of the suit for pre-emption but 
who had been made a party to the suit after 
the expiry of one year from the date of the 
original sale. I think that the view of the 
law taken by the learned Judges in that case 
is correct and Ihave ventured to state at 
some length the reasons which appear to me 
to justify that view. If the opposite view 
were to prevail, the right of pre-emption 
would become perfectly illusory and the law 
under which that right is enforced a delusion 
and a snare.” 

I would accordingly answer the question 
referred to' the Full Bench by saying,thatlas 


(6) 8@P. R. 1911; 13 Ind. Cas. 792. 


INDIAN OASES. 


v7 


regards the transferee from the original 
vendee, the suit is governed by Article 120 
of the first Schedule "to the Limitation Act 
and that the starting point from which 
limitation should be counted is the date of 
the transfer made by the original vendee in 
favour of the transferee. | 

Ratrigan, J.—My brother Skah Din has 
dealt exhaustively with the question before 
as and I need say no more than that I entirely 
concur with him in his conclusions and the 
reasons upon which these conclusions are 
based. i 

Beadon, J.—I als oconcur., 


MADRAS HIGH COURT. 
Seconp Uivin APPEAL No, 744 or 1911. 
December 11, 1912. 
Present:—Sir Ralph Benson, Ka., Judge, 
and Mr. Justice Sundara Aiyar, 
RAJA RAM—~Derenpant—APPELLANT 
Versus 
RAM BOY AND orgers~-PLAINTIFFI—~ 


RESPONDENTS. 

Trust-—~Ohartiable trust—Agreement between trustees 
to be in possession of trust lands separately — Validity— 
Landlord and tenant—Lease—Construction-~Perma- 
nent occupancy rights——‘Teerva lease deed’, meaning 
of —Absence of term in lease deed, whether confers occi®- 
paney rights. 

It is competent for co-trustees to make an arrange- 
ment among themselves, whereby each of them is to 
bein enjoyment of different portions of the trust 
property, snbject to accounting for the income for the 
purposes of the trust. The obligation to discharge 
the duties of the trust would, however, remain jointly 
on all the co-trustees, 

Ramanathan Chetty v. Murujappa Chetty, 27 M. 
192; 13 M. L. J. 841; Attorney-General v. Holland, 47 
R. R. 467; 2 Y. & 0. 683; 7 L. J. Ex. Eq. 51 and 
Nilakandhen Nambudirapad v. Padmanabha Rari 
Varma, 18 M.1; 22 I. A. 128, referred to. 

The fact that an instrument of lease is styled 
‘teerva lease deed’ does not by itself show that the 
lessor is entitled to the feerva only and not to posses- 
sion of land. Where the document provides for pay» 
ment of rent in mouey, the use of the word ‘tee;ya? 
signifies payment of teerva money and does not show 
that the tenant has occupamey right Nor is the 
omission to fix any periodfor the subsistence of the 
lease to be taken as conferring occupancy rights on 
the tenant ft only shows that the tenant was to 
hold from year to yea», 


Second appeal against the decree of the 
District Court of South Arcot, cated 20th 
December 1910, in A. S. No. 99 of 1910, 
preferred against that of the District Munsif 

° 6 


* 
v 
* 


16 


RAJA RAM ©, BAM BOY. 


of Villupuram,dated the 20th December 1909, 
in O. S. No. 1156 of 1903. > 

Mr. Q. V. Ananthakrishna Iyer, for the 
Appellant. 

Mr. V. Krishnasawmi Iyengar, 
Respondents. 

JUNDGMENT.—The plaintiffs instituted the 
suit out of which this second appeal arose 
for ejecting the defendants from certain lands 
belonging to the Kama Boi Chatram at. 
Villupuram in the South Arcot District. 
The facts found by the.lower Courts are as 
follows:—-The founder of the Chatram Kama, 
Boi had two brothers, LalSingh and Banu 
Singh. Lalu had six sons, Thule Ram, Sabba 
Ram, Tikka Ram, Thotha Ram and two others. 
Tikka Ram was adopted to Banu Singh, his 
uncle. The two brothers, Lalu Ram andJBannu, 
apparently succeeded to the trusteeship after 
the founder’s death. Thula Ram and Tikka Ram 
(the latter apparently as the representative of 
Banu Singh) managed the Chatram affairs till 
the death of Tikka Ram. Tikka Ram left a 
minor son (the 2nd plaintiff) surviving him. 
During his minority, the Chatram was ma- 
naged by Thula Ram till he died. In 1902 his 
adopted son, Balaji, executed an agreement, 
Exhibit A, in favour of the plaintiffs. By 
this agreement the plaintiffs were to be in 
possession and enjoyment of half the Chatram’s 
properties including the lands in suit and 
Balaji was to be in possession- of the remain- 
ing half. The defendants originally came into 
possession of the plaint lands as tenants 
under Balajiin 1899. The plaintiffs gave 
them notice to quit in 1905, but instead of 
quitting they entered into a fresh contrast of 
tenancy with Balaji who had evidently made 
up his mind not to stand by his agreement, 

ibit A. 

Oe as contention that Tikka 
Ram’s right to the trusteeship was barred by 
limitation long before the date of Exhibit A 
has been negatived by the lower Courts. A 
decree was passed in the plaintiffs’ favour 
upholding their right to put an end to the 
defendants’ tenancy. 6 


The coutentions urged in second appeal 
have to be dealt with; first, that Exhibit A 
dividingthe trust properties*between Balaji and 
the 2nd plaintiff was illegal and void and the 
plaintiffs acquired no title under it and that 
the 2nd plaintiff, being only one of the two 
present trustees of the Chatgam, he could 


for the 


INDIAN (CASES, : 


e : $ 


t 
---- {1913 


Ld +- 
not put an end to the defendants’ tenancy or 
maintain a stit for ejectment; and sdeondly 
that the defendants have a permanent right 
of tenaycy in the lands and are not liable to 
bs ejected. The argument with regard to the 
first contention is that joint trustees are not 
entitled to divide either the trust office or the 
trust properties between themselves so as to 
entitle them to hold exclusive possession of 
portions of the trast property. It ia true, no 
doubt, that, whatever be the number of 
trustees, the offica must be regarded as a 
joint one and the co-trustees all form, as it 
were, but one collective trustee and, there- 
fore, must execute the duties of the ofice ia 
their joint capacity. See Ramanadhan Chetty 
v. Murugappa Ohetty (1).° Trustees are not 
entitled to divide their obligations and 
responsibilities to the beneficiaries. At the 
same time, it could not be denied that the 
author of a trust who appoints several 
trustees might provide that each trustee in 
rotation should be the: acting trustee for a 
period. See Attorney-General v. Holland (2). 
‘Similar arrangement with regard ‘to’ the 
management amongst the trustees themselves 
is very common inthis country without any 
direction to that effect by the author of the 
trust. As pointedout in the case already 
cited, there is no reason for supposing that 
it is not competent to co-trastees to make 
such arrangement. See Perry on Trusts, 
paragraph 417. The number of hereditary 
trustees is liable to increase indefinitely in 
this country and they may belong to different 
branches of the family. Itis usual for the 
members, when a division of the family 
properties takes place, to make arrangements 
of different kinds forthe management of the 
office of trustee vested in the family. There is 
no reason for not recognizing such arrange- 
ments as legally valid exceptinso far as it is 
necessary to do so to protect the interests of the 
beneficiaries. The condemnation of suth 
arrangement is likely to lead to great 
confusion in the management of the trust. 
The practice has in fact been actually 
adopted by Courts in making decrees for 
partition, directions being given for the 
management of the trast propergies in turns 
by the various persons entitled to the office. 


(1) 27 M.192; 18 M. L.J. 841. ; 
(2) 47 R. R. 476; 2 Y. & O. 683; 7 L. J. Bx. ®Eq. 51. 
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Te haie anything detrimental to the ean 
of theltrust in an arrangement that each of 
two trustees should be entitled to be in enjoy- 
ment of different portions of the trust property 
of the trust subject to accounting for the 
income for the purposes of the trustP The 
obligation to discharge the duties af the 
trust would, of course, remain jointly in both 
while each of them contributes the income 
of.the properties in ‘his possession to the 
trust funds. We see no principle preverting 
a registered society possessed of property 
from having a number of trustees in each of 
whom different portions of the property of the 
society are vested for purposes of management. 
There is no reason why the same principle 
should not be applied so as to enable the 
managers of a charity to vest portions of the 
trust property in more than one amongst 
themselves for purposes of managements and 
dealings with outsiders. who could in no 
way be affected by such arrangement. We 
find that in this case, so early as 1861, the 
property had in fact been held in soveralty 
by Thula Ram and Tikka Ram, the land 
in one village being held by the former and 
the land in the other village belonging to the 
trust by the latter, The agreement evidenced 
by Exhibit A in 1502 was in accordance 
with the arrangement that had come into 
vogue at least more than 40 years before that 
time. We are not prepared to hold that the 
agreement Exhibit A was legally invalid in 
the circumstances. See Nilakandhen Nambu- 
dirapad v. Padmanabha Ravi Varma (3). 

Under it the plaintiffs became the persons en- 
titled to hold possession of the properties 
sought to be recovered and to put an end to 
the defendant’s tenancy if it was legally ter- 
minable. 


The contention that the defendants were 
entitled to hold the lands perpetually is also 
ugfounded. The question has to be decided 
on the constructicn of Exhibit D as it is not 
shown that the defendants have any right to 
hold the land except in accordance with its 
terma. The executant of that document agrees 
to cultivate the land and to pay teerva money 
to the lessor every year. In case of failure 
to pay rent, the executant is bound to deliver 
up possession, a provision not ordiuarily 
found where a lessee is entitled to hold 


(3) IÔN, 1; 22 1, A, 128. 
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perpetually, Two circumstances are relied 
on in support df the contention of a perpatual 
right. The first is, that the document is 
styled a feerva lease deed which, it is argued, 
shows that the lessor was entitled to the 
teerva only and not to possession of the 
land. This is clearly not the meaning cf the 
expression. The document pfovides for 
payment of rent in money; itis called ¢eerva 
money in the document. This is the only 
significance of the expression teerva lease 
deed. The second cireumstance is that no 
period is fixed during which the lessee should 
be entitled to remain in possession of the 
land. But undoubtedly the result of this 
omission must be to show that the tenant 
was entitled only to hold as a lessee from year 
to year and not to confer on him a parpetual 
right. It is most improbable that the 
document would not expressly state that the 
tenant should be entitled to hold for ever if 
that was the intention of the parties. On 
the construction of the document. it must be 
held that the defendants have no permanent 
right. 

The learned Vakil for the appellant has 
raised another point, namely, that the lands 
being nam granted to a Chatram, the presump- 
tion is that the grantees became entitled only 
to the melvaram and could not, therefore, have 
the right to eject the tenant in occupation. 
This contention was not raised in either of the 
lower Courts and as the question is one of 
fact, we cannot entertain it in second appeal. 
Besides, if the defendants came into posses- 
sion only under Hxhibit D and did not 
purchase the right of any person previously 
in occupation of the land, they conld not 
resist the plaintiffs’ claim to eject them. 

In the result, we dismiss the second appeal 
with costs. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Sgconp Civiz Appeat No. 170 or 1911. 

January 8, 1913, | 

Present: —Mr. Justice Holmwood and, 

Mr. Justice Chapman, 
MAKBUL ALI AND otaees—DerenDANts— 
APPELLANTS 
VETEUS 
ALI AHMED AND orners—PLaIntivrs— 

RESPONDENTS. 

Mortgage—Interest not recoverable where no interes 
mentioned tn. mortgage bond—Charge, whether may 
be created by implication —Lease to morigagor—No 
mention of interest—Suit’ for redemption— Whether 
accounts may be taken-—Separate suit should be brought 
on lease. f 

Where no interest is stipulated for in a mortgage 
bond, no interest is recoverable. 

A charge in the nature of mortgage, whether for 
principal or interest, must be expressed in writing 
registered and cannot be raised by implication. 

Kutti Umma v. Madhava Menon, 11 M. i. J. 186, 
relied upon. | 

The plaintiff mortgaged his property by way of 
usnfructuary mortgage to the defendant, and a month 
afterwards obtained a lease from him for one year at 
the rental of Rs. 8 a year. There was no stipulation 
in the usufractuary mortgage bond for any interest; 
and although, the lease recited that there had been a 
mortgage, there was no charge made on the property 
by the lease for the rentannually due upon it. The 
mortgagor brought a suit for redemption: 

Held, (1) that the plaintiff was entitled to redeem 
on payment of the principal only without paying any 
interest; | 

` Imdad Hasan Khan v. Badri Prasad, 20 A, 401, dis- 
tfnguished: 

(2) that no accounts could be ordered to be 
taken in this case, and that the defendant must 
bring a separate suit for the recovery of the rent 
under the terms of the lease. Mi 

Appeal from the decree of the Additional 
Snb-Judge of Chittagong, dated November 
Sth, 1910, modifying that of the Second 
Munsif of Patiya, dated January 22nd, 1910. 

Babu Dhirendra Lal Kastagir, for the 


Appellants. ‘ 

Babu Probodh Kumar Das, for the Res- 
pondents. 

JUDGMENT.—This second appeal arises 
out of a suit for redemption brought by the 
‘mortgagor plaintiff against the mortgagee de- 
fendant. The plaintiff mortgaged his pro- 
perty by way of ugufructuary mortgage to 
the defendant, and a month afterwards ob- 
tained a lease from him for ong year at the 
rental gf Re. 8 a year. There was no 
stipulation in the usufructuary mortgage 
Bond for any interest; and although the lease 
recites that there had been a mortgage there 
ig no charge made on the property by the 

. * 
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lease foy the rent annually due upon it.e The 
Courts below have, therefore, found that the 
redemption may be had on paymentfof the 
principal only, and have allowed no interest. 

The defendant appeals on the ground that 
the plaintiff is not entitled to redeem with- 
out payment of principal and interest. He 
argues this pointin three ways; frstiy, he 
mentions that the decree should be one for 
accounts, secondly, that on a construction of 
both the documents, the transaction was a 
single one and the plaintiff is bound to pay 
interest at the rate set out as rental in the 
lease, and thirdly, that in any case a Court of 
equity should give the defendant some usu- 
fruct or interest in the ciroumstances of this 
case. The ruling in Imdad Husan Khan v. 
Badri Prasad (1),is relied upon as it was 
relied upon before the learned Subordinate 
Judge, and the ruling in Kullyan Das v. Sheo 
Nundun Pershad Singh (2), is also cited 
before us as authdrity that an account should 
be taken, 


The learned Subordinate Judge has dis- 
tinguished the Allahabad case from this case 
and we think rightly. In that case, the two 
documents referred to each other and there 
was & Clear stipulation that the rent ic the 
lease should be taken as interest upon the 
mortgage. In this case, there is no such 
express reference and no such.stipulation 
and the case seems to us to be precisely on 
all fours in this respect with -the case of 
Kutti Umma v. Madhava Menon(3). Two very 
important principles of law which govern 
this case were laid down in that case by 
Shephard and Boddam, JJ. The first is that 
where no interest is stipulated for in a mort- 
gage bond, no interest is recoverable. The 
second is that a charge in the nature of 
mortgage, whether for principal or interest, 
must be expressed in writing registered and 
cannot -be raised by implication, In that 
case, the usufructuary mortgagee leased he 
mortgage lands to the mortgagor for one 
year and a registered deed executed by the 
mortgagor made a charge upon the land 
for arrears of rent, which makes the Madras 
case a mach stronger case than this, and the 
mortgagor paid no rent but held over after 
the laose of the period; it was, fowever, hald 


(1) 20 A. 401. 
(2) 18 W. R. 65. 
(3) 11 M. L, J, 186, ® 
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“hat i the rent was not recoverable as interest 
due òn the mortgage. It is true that 
this was a suit by the mortgagee for the 
mortgage money and for arrears of rent and 
in the issue the Courts gave the plaintiff a 
decree for three -years’ rent which was not 
barred by limitation. Bat it is impossible 
for us, even though we may hold that the 
defendant is equitably entitled to such rent, 
to give ik to him in this suit. He must 
bring a suit properly framed for the pur- 
pose in order’to have it determined what 
rent,-if any, he can recover under the terms 
of the lease, It is clear that he cannot re- 
cover any rent as interest on the mortgage 
and that he is subject to the ordinary rules 
of limitation as regards the amount of rent 
recoverable. It could not, therefore, ba with- 
in the scope of this proceeding to order an 
account to be taken, and the equities bat. 
ween the parties decided., ° 

For these reasons, we think that the 
appeal fails and must be dismissed with 
eosts, 


Appeal dismissed, 


MADRAS HIGH COURT. 
Crvia Apesat No. 86 or 1909. 
November 28, 1912. 
Present: —Mr. Justice Miller and 
Mr, Justice Abdur Rahim. 

R. M, P. R. V. VEGOGAYAPPA 
CHETTIAR AND OTESRS-—APPELLANTS 
versus 
S. R. M. S. NARAYANAN CHETTYAR— 


' RESPONDENT. 
` Transfer of Property Act (1V of 1882), s. 55 —Sale of 
land—Oharge for unpzid purchasermoney — Promissory 
note qpecuted by vendee before sale accepted as price of 
land. 


Whero a promissory-note was. executed by the’ 


purchaser of land sometime before the sale and the 
same was, on the completion of the sale, accepted as 
the money price of the land, the vendor has a charge, 
under section .55 of the Transfer of Property Act, for 
the amount due under the promissory-note as ropre- 
senting the unpaid phrohase-money. 

Appeal against the decree of tha Sab- 
ordinate Judge of Tanjore, in O. S. No. 39 
of 1906. 

Messrs® K. Srinivasa Iyengar and S. 
Gopalgsawmy Iyengar, for the Appellants, 
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Messrs. T.. R. Ramachandra Adyar and 

&. Muthiah Mudeliar, for the Respondent. 
JUDGMENT. 

Miuuer, J.—The evidence in the case suap- 
ports the finding of the Subordinata Judga 
that the promissory-note, Hxhibit D, was 
executed as a part of the price ef the land 
sold by the plaintiff to the lst defendant. 
In order, for the Ist defendant, to succeed in 
his case, ib was for him to show and, I 
think, he has entirely failed to show it, 


that any money was owing to him by the 


plaintiff's vendors, Ramasami Chetty and 
his brothers, at the time of the sale by the 
plaintiff to him, And he would have to 
show also that there was nothing more 
owing to the plaintiff exeapt the sum of 
Rs. 8,000. Now as tothe original transac- 
tion, Hxhibit A, in 1897, recited that, as 
the price of the land, the plaintiff took 
over the liabilities of Ramasami Chetty and 
his brothers which arose out of their dis- 
solution of partnership. The recital was 
held to be proved ina former suit and that 
is alleged now by the plaintiff, and no 
reason has been shown to us why that should 
be disbelieved. If that is so, it requires 
very strong evidenca to show that the plain- 
tiff had nothing to getat the date of the 
sale to lst defendant except ‘Rs. 3,000 or? 
that having more to get, he agreed to gall 
for Rs. 3,900 land for which he paid the 
worth of Rs. 17,009. Thera is no such 
strong evidence and, consequently, I do 
not feel any hesitation in accepting the 
Subordinate Judge’s view, on the evidence 
which he has tully discussed, that the sale 
to the plaintiff in 1897 wasa real transac- 
tion and the sale by the plaintif€ to the 
Tat defendant, which was perfected by 
Exhibit F in 1901, was also a real sale for 
Rs. 17,009 nich sum the Ist defendant 
rendered himself liable to pay. 


Then the next point is as to the renewal * 
and I have considerable doubt about this . 


point. Bat without a renewal such as is 
alleged to have been effsoted in 1903, the 
promissory-nofe, Exhihiv D, would have baon 
barred by limitation, and, no dovbt, it ig 
contrary to experience to suppose fhat a 
promissory-note for Rs. 14,009 would be ° 
lightly allowéd to be barred by limitation, 
Consequently, there 15 no prima facie im- 
probability in, 
promissory-gote. was renewed and we have, 


[ 
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though I think it is not nerhaps worth 
very much, the defendant’s admission in 
the former suit and this is supported by 
certain evidence—rather weak evidence-——that 
the renewed note was lost. On the whole, 
I have come to the conclusion that I ought 
not to diffee from the finding of the Sub- 
ordinate Judge that there was a renewal of 
Eixhibit D in 1903 and, consequently, there 


js no bar of limitation in the way of the’ 


present suit. . 

Then the only other question is whether 
the plaintiff is entitled to the mortgage 
decree which the Subordinate Judge has 
given him and which bas been given him 
on the ground that he has a charge upon 
the property under section 35 of the Transfer 
of Property Act, a charge ‘which arises 
when the purchase-money or part thereof 
remains unpaid. Now here the transaction 
seems to be simple enough. ‘The purchase- 
money contracted to be paid was Rs. 17,000. 
The lst defendant gave the plaintif a 
hundi for Rs. 3,000 and for Rs. 14,009 he 
gave him a promissory-note, but both these 
documents were given to the plaintiff a 
considerable time before the sale; they were 
given towards the end of 1900 and the 
sale was completed by the conveyance 
Exhibit F in September 1901. From this 
fact, we are asked to hold that the sale 
was not a sale for money, Rs. 17,000, but 
was a sale in consideration of some prior 
obligation which had attached before the 
date of Exhibit F and which was liquidated 
by this transfer of the land. So that, at 
the date of the transfer, there was nothing 
unpaid to give rise tothe lien. It seems 
to me that in order to accept this conten- 
tion ib is necessary to show, in order to 
make out a case that no statutory charge was 
placed upon the land, that these transactions 
were entirely independent and that, it is 

* sonceded, cannot be shown on the evidence 
in this case. J have no doubt that, though 
* the promissory-nogfe as well as the Aundi 
were executed some months before the sale- 
deed, they were nevertheless, intended to 
represent the money price of the land to be sold. 
There Was only one transaction, the sale of land 
*for Rs. 17,000; money was not paid down, 
was not intended to be paid? down but 
was secured to the exten of Rs. 14,000 
eby the promissory-note.e Now, it is not 
contended that, if that is so, if the plaintiff 
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took the promissory-note as security for 
unpaid purchase-money, we ought still to 
hold that there was a contract which ex- 
tinguished the charge or prevented its 
arising, It is conceded that onthe cases 
which Mr. T. R. Ramachandra Aiyar has cited, 
we must hold that the promissory-note is 
presumably not an absolute payment 
and presumably the charge was not 
abandoned and it was not contended that 
presumption is rebutted by the evidence in 
this case. ° 

This being my view on all the points 
raised in the case, the decree of the Sub- 
ordinate Judge must bə confirmed and the 
appeal dismissed with costs. 

ABDUR RAHIM, J—I am 
opinion, 


of the same 


_ Appeal dismissed. 


CALCUTTA HIGH COURT. 

Sscono Orvo Aepeau No. 3231 or 1910, 

January 2, 1913. 

Present: —Mr. Justica Holmwood and 
Mr, Justice Chaptaan. 
SHANGSER ALI AND OTHERS —PLAINTIFPAH 
——APPELLANTS 
VETSUS 
Sheikh HADANULLA—Derenpast—~ 

RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 49—Under. 
raiyat holding under written lease yor indefinite time — 
Ejectment—Non-payment of rent. 

Under section 49 of the Bengal Tenancy Act, an under- 
raiyat can be ejected on the ground of the expiration of 
the term of a written lease, or by notice to quit if he holds 
otherwise than under a written lease. But if he holds 
under a written lease for an indefinite time, his 
raiyat lessor cannot ject him arbitrarily. He can 
only do so for non-payment of the rent. He cannot 
eject the under-raiyat by giving him notice under 
section 49 (b). 

Madan Chandra Kapali v. Jaki Karikar, 6 C. W, N. 
377, followed. 

Appeal from the decres of the Sab-Judge 
of Faridpur, dated July 14th, 1910, reversing 
that of the Additional Mynsif of Bhanga, 
dated August 10th, 1909. ii 


Babu Brojendra Nath Ohatterjz, for the 
Appellant. 

Babu Jadunath Kanjilal, for the Res- 
pondent, a. 
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JUDGMENT,—The question, which arises 
in this appeal, is one of some little difficulty 
inasmuch as at first sight various rulings 
of this Court on the subject appear *to give 
rise to a certain amount of conflict. But 
we think that the decision in the case of 
‘Madan Ohandra Kapali v. Jaki Karikar (1) 
lays down the law in clear and unmistakable 
terms, and as we shall presently show, it 
has not really been dissented from. On 
the contrary, it has been followed and 
affirmed in every respect by the very 
learned Judge whose rulings in other cases 
have been cited to us as in conflict with 
it. The rule laid down is perfectly clear. 
It is a rule laid down under section 49 
of the Bengal Tenancy Act and it cannot 
be distinguished by the fact that the lease 
in that case was entered into before the 
Tenancy Act was passed, A question of 
ejectment arose under esection 49 of the 
‘Bengal Tenancy Act and the question was 
whether an under-ratyat can be ejected 
under that section; and what the Judges 
say is this:— Under section 49 of the 
Bengal Tenancy Act, an ander raiyat can 
be ejected on the ground of the expiration 
of the time of a written lease—or by notice 
to quit, if he holds otherwise than under 
a written lease. But if he holds under a 
written lease for an indefinite time, 
his ratyat lessor cannot ejéct him arbitrarily. 
He can only do so for non-payment of the 
rent.” Now in Tamijuddi v. Asgan Howldar 
(2), Mc. Justica Mitra, whose decisions to 
which we have presently to refer are said 
to be against this rule, says as follows: —The 
case of Gopil Mondal v. Hshar Ohunder Banerjee 
(3) lays down that a sub-lease granted by a 
rayat in contravention of the provision of 
section 85 of the Bengal Tenancy Act is 
void against the landlord only and nat 
against the ratyat or any” person claiming 
through the ratyat. To the same effect is 
the decision of this Court in the case of 
Matlan Ohandra Kapali v. Jaki Karikar (1), 
which we have just cited from VI Calcatta 
Weekly Notes. The learned Judges say 
in the last cited casa that when an under- 
raat holds wnfer a written lease for an 
indefinite time (and in the present case 
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(1) 6 0. W. N. 377. 
(2) 36 È 236; 13 C, W. N. 183; 1 Ind, Cas. 942. 
(39 29 C, 148, 
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the lease is also for au indefinite time), the 
raiyat is not entitled to eject him by giving 
him notice under section 49 (6) and the 
words sub-lease shall not be valid in section 
85 (3)’ mean that the sub-leage shall not 
be valid against the landlord. This is a 
considered decision sitting with another 
Judge delivered five years later than the 
decisions on which the plaintiffs appellants 


in this case rely. Those decisions are con- 


tained in VIII Calcutta Weekly Notes, at 
pages 136 and 139. The first of them, the 
case of Komaraddi v. Sreenath Chowdhury (4), 
was heard by Maclean, C. J., and Mitra, J., 
and the judgment, which is a very short one 
and which is reported without any statement 
of the facts or the argumeuts before tha 
Court, at first sight appears to be in direct 
conflict with the case in VI Calcutta Weekly 
Notes, which was followed by Mr. Justice 
Mitra a8 we have seen in XIII Calcutta 
Weekly Notes. Bat we must hold that 
there could have been no such conflict in 
the minds of the learned Judges, inasmuch 
as no reference whatever is made to tha 
previous decisions on the subject; and the 
first point which is laid down by the learned 
Chief Justice in that case is that it was 
finally decided in the Courts below as a 
question of fact that the appellant was am 
under-ratyaé, He then goes on to say that 
the defendants were holding under a written 
lease, but in that written lease nothing is 
gaid as to the daration of the time of the 
tenancy, and in his opinion, the words “written 
lease” under section 49 (b) mean a special 
written lease as is mentioned in sub-section 
(a), that is, a written lease defining the 
term of tenancy. Bat it is not clear 
that this written lease was not excluded 
from evidence and that the plaintiff was not 
allowed to prove the tenaucy alzunde, The other 
two cases one ab page 136 of the same Volume 
and one at page 1389 were heard before Mitra, ° 
J., sitting alone. In the case of Mohendra 
Nath Sapa v. Parbutty Charan Dass (5), ha ° 
clearly held that the case was one of a lease 
from year to year, and he distinguished the 
case of Madan Ohandya Kapali (1), which he 
subsequently cited with approval and follow- 
ed on the ground that the lease in thai case e 
had been exgouted before the commencement 

(4) 80. W. N.136.@ Š 

(5) 8 0. WN. 136. 
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of the Bengal Tenancy Act and that he did 
not know what the exact terms of the lease 
were, But as we have seen, the lease in the 
case before him was from year to year, 
whereas the lease in the case before us is 
like that in the case of Madan Chandra Kapali 
(1), a lease for a wholly indefinite period. 
The same remarks apply to the judgment in 
Idu Gazi Doctor v. Ohandra Kali Sundrani (6). 
There again he holds that itis an ordinary leasé 
from year to year. Therefore, ib is not a 
lease for a term and the defendant can be 
ejected urder clause (b) of section 49 of the 
Bengal Tenancy Act. We are not concerned 
to say whether in our opinion these decisious 
are in accordance with law or not, but they 
can clearly be distinguished from the deci- 
sions upon which we rely and which we have 
already cited. 

Following these decisions, we are bound to 
hold that the raiyat plaintiff is not entitled 
to eject the under-ratyaét by giving him 
notice under section 49 (b). He can only 
be ejected for non-payment of rent. The 
Subordinate Judge, therefore,in the Court 
below appears to have come to a correct 
decision and the appeal must be dismissed 
with costs. 


Appeal dismissed, 
e (6) SC. W. N. 139, 


CALCUTTA HIGH COURT. 
Seconn Cryin Arrear No. 2545 or 1910. 
December 9, 1912. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

HARI CHARAN BOSH, AGENT AND 
MANAGER, EASTERN MORTGAGE AGENCY 
, Co. LD., AND ON HIS DEATA HIS SON NARESH 
CHANDRA BOSH—Praintire—APPELLANT 
Tersus 
SURENDRA’ NATH BANERJEE, 
ÜHAIRMAN OF TAE Norta BARRACKPUR 


MUNICIPALITY —— DEFENDANT — RESPONDENT. 
Limitation Act (XV of 1877), Sch. I, Art. 2—Com- 
pensation for doing act pursuant to enactment—Removal 
© of hut—Dangerous and insanitary— Demolition by Magis- 
trate on recommendation by Alwnicipatity —Compensa~ 
tion against Magistrate or Municipality —Bengal Muni. 
cipal Act (IIT of 1884 B. C.) ° 
e An alleged'damage caused lay ap order ofa Magis. 
trate purporting to be under section gt, Criminal} 


. 2 \ 


6 ¢ e 
Procedure Code, falls within Article 2, Schedule IL%of 
the Limitation Act, 1877. 

Section 243 of the Bengal Municipal Act only en- 
ables a Municipality to correct the alignment of huts, 
see that they are put up in a safe and sanitary way, 
and there is no provision by which they can 
take any action themselves tọ remove huts unless 
the owners have not piven notice to the Municipality 
a month beforehand or have erected in contravention 
of the Municipal directions. 

Where a certain Municipality asked the Magistrate 
to direct the removal of a hut under section 144, 
Criminal Procedure Code, on the ground that it was 
dangerous and insanitary, and the Magistrate, after a 
full inquiry on the spot condacted by himself, passed 
an order for its demolition: 

Held, that even if the order of the Magistrate had 
bean wrong, the Municipality would not bein any way 
responsible, 


Appeal from the decree of the firat Sab- 
Judge of 24-Pergannahs, dated May 13th, 
1910, reversing that of the Second Munsif of 
Sealdah, dated August 27th, 1909. 

FAOTS,—Thig is a suit for a declaration 
that the defendant Municipality had no right 
to pass two resolutions, dated respectively the 
5th of July and 2nd of August 1908, or to 
demolish the plaintiff’s tenant’s hut standing 
on his land and alleged to have been 
constructed in accordance with the sanction 
given by the defendant Municipality and also 
for loss of rent. The defendants state that 
the hut was pulled down by the Sub-Divisional 
Magistrate of Barrackpur and not by them 
and, therefore, they are not liable to damages. 
They also plead limitation. 

The first Court gave a decree to tho 
plaintiff for Rs. 20. The lower Appellate 
Court has dismissed the action. Hence this 
appeal by the plaintiff. 

Babu Sarat Chandra Roy Chowdhury for 
Babu Upendra Gopal Mitra, for the Appellant, 

Babu Dhirendra Lal Kastigir, for the 
Respondent. 


JUDGMENT.—We are of opinion that 
this appeal fails upon both the grounds 
which have been taken against e the 
finding of the learned Subordinate Judge in 
the Court below. As regards the question 
of limitation, there cannot be ‘the slightest 
doubt that the alleged damage having been 
caused by order of the Magistrate purporting 
to be under section 144, Oximinal Procedure 
Code, falls within Article 2, 2ad Schedule 
of the Limitation Act, and as the case was 
brought five months after the damage and 
not within 90 days as laid downin thgt Article, 
the suit is clearly barred; and as regards, the 
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‘nant’ of jurisdiction in the Municipality 
under section 243 to forbid any person to 
erect, huts that question does not arise. We 
may remark in passing that section 243 only 
enables the Municipality to correct the 
alignment of huts, see that they are put 
up in a safe and sanitary way, and there 
appears to have been no provision by which 
they can take any action themselves to 
remove such huts unless the owners have not 
given notte to the Municipality a menth 
beforehand, or have erected in contravention 
of the Municipal direction. But in this 
case, we have no allegation in the Civil Court 
either that they did not give notice or that 
the hut was required to be altered and the 
owner neglected to do so; and had the 
Municipality, having got notice and not 
having issued any orders to alter the hut, 
ordered its demolition, their action certainly 
would have been wrongful, But they did 
nothing of the kind. They went to the 
Magistrate and they asked him to direct the 
removal of the hut under section 144, Criminal 
Procedure Code. The Magistrate was at first 
under the impression that the petition was 
based upon defective notice and he, therefore, 
properly said: — I cannot act on an allegation 
of this sort.” He then had a full inquiry 
made. He went tothe spot himself and he 
decided the matter for himself under section 
144 that this hut was dangerous and insani- 
tary inasmuch as it interfered with the 
pilgrims and sightseers who flock there 
for the purpose of bathing during the fair. 
His order was an order for which the 
Municipality is in no way, responsible; even 
had it been a wrong order no damages could 
have been got against them. But the order 
which has been read to us is a good and 
perfectly proper order, and, therefore, the 
plaintiff had no case whatever either against 
the Municipality or agains} the Magistrate, 
That being so, the appeal fails and must 
. be dismissed with costs, 
f Apneal dismissed, 


MADRAS HIGH COURT, 
Seconp Civin Appeag No. 1094 or 1911, 
October 4, 1912. 
Present:—Mr. Justice Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
ETHAMUKKALA KONDA REDDI ano 

ANOTHER——ÅPPELLANT3 
versus s 
SINGAMPALLI VENKATA SUBBA 


é ROW AND OTHERS— RESPONDENTS. 

Easement—Right of way over field-—-Occasional 
deviations from use of track—Prohibition to carts 
passing in particular season—Restricted right. 

Wheres a right of way claimed by plaintif through 
a certain defined track in defendant's field is proved, 
the fact that there were cecasional deviations by 
pee from that track does not affect his 
right. 

The fact that carts were not allowed to pass 
through that track during a particular season is 
only presumptive proof of a rostricted right and 
does not affect tho claim of a general right of way. 


Second appeal against the decrees of the 
District Court of Neilore,in A. S. No. 72 
of 1910, presented against that of the Dis- 
trict Munsif of Kavali, in O. S. No. 474 
of 1908. 

The Hon'ble Mr. L. A. Govindaragava 
Iyer, for the Appellants. 

Mr. V. Ramesam, for the Respondents, 


JUDGMENT.—The suit was instituted 
by the plaintiff on bohalf of himself and 
all the other villagers of Kavali. The lower 
Courts have found that the villagers have 
the right of passing through the defendant’s 
field Survey No. 970 over a track traversing 
it from south-west to north-east. Thea 
survey plan of the year 1861 contains a 
mark of this track. We have had a good deal 
of evidence in the case read fo us, and we 
think, on the whole, the evidence is in 
accordance with what is shown in the survey 
plan. No doubt, it appears that the persons 
passing along the field did not always use 
the track as marked in the plan. This 
was probably because the land itself wage 
waste and it would be immaterial for the 
owner of the field whether the track shown’ 
in the plan was used or whether there was 
a deviation from it. One of the witnesses 

e 
says that the Pantakalvai was sometimes 
crossed near the “south-eastern corner of 
the field Survey No. 170. This does not, ina 
our opinion, affect the evidence that the 
right of way ‘existed from south-west to 
north-east along the whole field. It wag 
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argued that the fact that carts did not 
pass along the field during the cultivation 
season militates against the inference that 
the villagers used the way asa matter of 
right. We are unable to agree with this 
argument. If the owner of the field in- 
terrupted the passage of the villagers when- 
ever he chose, that would, no doubt, afford 
good evidence that the way was not used 
as of right. Buta right of way for carts 
may exist during one season only, or it 
may not exist during, a particular season. 
The interruption beiog during a particular 
season only, it would bea proper -inference 
to draw that the right was a restricted 
one and not that the use of the way was 
notas a matter of right at all. Nothing 
that was brought to our notice in the 
evidence goes to show that the villagers 
did not uss the way as of right. Suab- 
stantially, therefore, in our opinion, the 
second appeal must fail. The decree, how- 
ever, is not quite correct. The right is 
declared in favour of the plaintiffs and 
other persons interested in tbe path. This 
is vague and liable to lead to future disputes. 
The suit having been instituted on behalf 
of the villagers of Kavali, a decree can 
be passed only in their favour. For the 
words “other persons interested in the said 
path,” therefore, must be substituted the 
words “otber villagers of Kavali” With 
this modification, the second appeal must 
be dismissed with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Civiu Miscecrnangous Case No, 56 or 1912. 
Crvin APPEAL No. 1196 or 1910, 
January 2, 1913. 
Present:—~Mr. Justice Robertson, 
NABA—-PLAINTIFE— PETITIONER 
versus 
* PATHANA-— VENDER AND WALIA— 


VENDOR— RESPONDENTS, 

Punjab Pre-emption 4ct (II of 1905), ss. 12 (b), 
Secondly, 14—Pre-emptor and vendee equally related—- 
Pre-envptor also co-sharer in holding— Preferential right 
— Dismissal of suit in case of equal rigkt—Civil Proce- 
dure Code (Act Y of 1908}, s,148—Ewtengion of time 
— Preemption decree, 

e Where both the pre-emptor and tho vendee are 
agnates of the vendor, equally related tp him, but the 
pre-emptor is also a co-sharer in the holding, a portion 
of which is sought to be pre-empted, the pre-emptor 

d; entitled tu a preferential righe | < 
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When oth the pre-emptor and the "vendoa have, 
eqfal right of pre-emption, the suit of the pre-empté¢ 
must fail. : : 

Obiter dictum:—-The purchase-money due under a 
pre-emption decree was to be paid by 10th December. 
The money was remitted by money order on 5th De- 
cember but was not paid by the Post Office until 6th 
January 1912; 

Held, (1) that the delay was not due to any fault of 
the decree-holder; 

(2) that the Court conld extend the time under 
section 143 * of the Civil Procedure Code. 


Petition, under Order XLVII, rule 1 of 
Act*V of 1908, for review of the judgment, 
dated the 10th November 1911 (87 P. R. 
1911, 13 Ind. Cas. 802), passed by the 
Hon’ble Mr. Justice Robertson, accapting the 
appeal in the case noted above. 

Babu M.N, Mukerjt, for the Petitioner. 

Mr. Nanak Chand, for the Respondents. 

ORDER.—TI find that 1 have fallen into 
an error, owing to a misapprehension dae to 
an unconscious misrepresentation of fact in 
regard to this appeal and that my judgment 
dated the 10th November 1911 must be 
reviewed. {| Pathana v. Naba (1) | 

In the first place, ib was incorrectly repre- 
sented, and not contradicted, that the plain- 
tiff and the vendee were equally related as 
lineal descendants to the vendor. I now find 
that this was incorrect, the plaintiff and the 
vendes are both equally related agnates, but 
not lineal descendants tothe vendor; whereas 
the plaintiff is also a co sharer in the holding, 
9 portion of-whicb, and not the whole, is in 
question. 

Further, it was admitted before me that if 
the plaintiff and vendee were equally entitled 
as lineal descendants, or agnates, and neither 
had a preference for any other reason, that 
under section 14 of the Pre-emption Act, 
each would be entitled to take one half of 
the land. This being admitted, no question 
arose on that point; it is, however, incorrect 
as a matter of law, as has been laid down in 
several judgments including Ahmed v. 
Ghulam Muhammad (2), Dhanna Singh v. 
Gurbakhsh Singh (8), Jang Bahadur Khan v. 


Karam Khan (4) and Khiali Ram v. Gulab 
(1) 87 P. R. 1911; 13 Ind. Cas. 802. 
(2) 94 P. R. 1904. 
(3) 91 P. R. 1909; 148 P. L. R. 1909; 161 P. W.R. 
1909; 4 Ind. Cas. 387. 
(4) 21 P.R. 1908; 144 P.L.R. 1998; 46 P.W.R. 1908. 


* But see Hukum Chand v. Hayat, 121 P. W.B 
1912; 15 Ind. Cas. 941; 99 P. R. 1911 and Suranjan 
Singh v. Ram Bahal Lal, 10 A, L. J. 520; 17 Ind. Cas, 
912,—Ed, . 
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Khaw (5). and Pathana v. Naba (1),ein which 
my previous judgment of 10th November 
1911 has been reported, cannot*be accepted as 

Jan authority for this view as a matter of law 
in other cages. e 

On the facts as now found and admitted, 
I must review my judgment of 10th Novem- 
ber 1911, and I now decrea that the plaintiff 
is entitled to pre-empt the whole of the land 
claimed, on paymeut of Rs, 400, the whole 


of which must be paid into Court within two ° 


months, or the decree will stand candelled 
and the suit dismissed. 

As the whole judgment of the 10sh Novem- 
bar 1911 has bean reviewed, no other question 
arises. Bat I may remark that, sesing that 
the money due under the order of 10th 
November 1911 had to be paid in by 10th 
Dacember, and was remitted by money order 
on 5th December, I should have no hesita- 
tion in extending the time for payment if 
necessary. The money was not paid by the 
Post Office until 6th January 1912, but that 
was not due to any fault of the decree-holder 
who paid it in for transmission on the Sth 
Decamber—-ample time under ordinary cir- 
cumstances. That the time can bə extended 
by this Court under section 148 of the Civil 
Procedure Code is clear. Parties will bear 
their own costs in this Court. 

Application accepted. 


_ (8) 33 P. R. 1911; 11 Ind, Cas, 392. 


OCOALCUITA HIGH COURT. 
Seconv Orvin Arrear No, 152 or 1911. 
December 6, 1912. 

Present: —Mr. Jastice Holmwood and 
Mr. Justice Chapman. 
NOURJANI SARDAR—Deranpant— 


@ APPELLANT 
. Versus 
BIMALA SUNDARI GUPTA—PLaIntTIFF 
— RESPONDENT, 


Bengal Tenancy Act (VIII of 1885), s. 158— Second 
Appeal—Amount of annual rent—Decision— Whether 
contest on point necessary—~Rent suit—Defence that 
tenant cvicted hy title paramount-~ Whether good de- 
jence—Plea to be taken in time. 


Under ‘section 153 of the Bengal ‘Tenancy Act, iu 
order to give a right of second appeal, it is only 
necessary that the decree to be appealed from should 
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have decided the annual rate of rent whether directly 
or incidentally. It is not necessary that there must 
be some contestsupon the point, 

Baidyanath v, Dhon Krishna, 5 0. W. N, 515, rəs 
ferred to. 

In a rent suit, the defence that the tenant had 
been evicted by a title paramount and that, therefore, 
he was.not bound to pay any rent to the plaintiff 
might be taken. 

Lodai Mollah v. Kally Dass Roy 8 C. 238; 10 C. L. R, 
581 and Hil v. Saunders, 4 B, & O. 629, 2 Bing. 112; 9 
Moore 238; 1 Oar. & P. 80; 7 D. & R. 17; 28 R. R, 
375, relied upon, 

Bat the defence must be taken at the proper 
time. Where the tenant pleaded something totally 
different, he cannot be allowed to take the plea of 
eviction by title paramount in second appeal for the 
first time. 


Appeal from the decres of the Second Sub- 
Judge of Mymensingh, dated November 19th, 
1910, confirming that of the Munsif of Sherpur, 
dated Desember 23rd, 1909. 

De. Rash Behary Ghosh, Babas Jogesh 
Chandra Roy and Sohashanka Jiban Roy, for 
the Appellants. 

Babus Gobinda Chandra Dey Roy and 
Upendra Kumar Roy, for the Respondent. 

JUDGMENT.—This second appeal arises 
oub of a suit for rent valued at Rs. 22. 
A preliminary objection was taken that no 
appeal lay, bat we find that in both the 
Courts, an issue was raised as to the amouuk 
of the annual rent and it was decided that 
the annual rent was Rs. 12. It is sought 
to be argued, on the authority of the cage 
in Baidyanath Bahara v. Dhon Krishna 
Sirkar (1), that there must be some contest 
upon the point, but the law is perfectly 
clear and so is that decision, that itis only 
necessary that the Court should have de- 
cided the annual rate of rent, whether direct= 
ly or incidentally. In this case a direct 
issue was raised, so that there can be no 
doubt about the right of appeal. 


The argument of the learned Doctor, who 
appeared for the appellant, raised what is a 
new point in this country, although it was 
pointed out as long ago‘ags 1581 by Mr, 
Justice Field in Lodaz Mollah v. Kally Dass Roy 
(2), that such a defence might be taken 
to arent suit in Bengal.® The learned Doctor 
took the plea that in this case the defend- 
ant had ban evicted by a title paramount 
to his landlord aud that, therefore, he was 
not bound to pay any rent to the plaintiff, 
Now it has been laid down by the Hoglish 


(1) 5 0. W. N, 515. 
*(2) 8 C, 238; 10 Qı lL. R. 581. 
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authorities that to constitute a good defence 
in these cases, three conditions must be ful- 
filled, the eviction must be from something 
actually forming part of the premises de- 
mised, the party evicting must have a good 
title, and the terant must have quitted 
against his will. In this case, the only diffi- 
culty was that there was no forcible ex- 
pulsion, but this has been held by all Eng- 
lish authorities to be unnecessary. All that 


is necessary is that the landlord should claim * 


the rent and the tenant on such notice at- 
torn to him because he is not entitled to 
resist the claim. We need only refer to the 
eases which are quoted in Foa on Landlord and 
Tenant, 4th Edition, p. 169. Hill v. Saunders 
(3) is the leading case. We entirely agree 
with the legal doctrine which is here laid 
down and which is in aceordance with 
common sense. But we find that, as a matter 
of fact, no such eviction by title paramount 
was ever pleaded by the defendant, and that 
on the contrary, he pleaded something to- 
tally different. He made an averment which 
has been found to be false that he had held 
this land under an Amaldari for 12 years, 
ata rent of Rs. 6. Now, it does appear 
that in the year 1894, there was some talk 
of Amaldart but the learned Judge has said 
that there is no proof of it, and that even 
if if was given, it would not help the 
defendant as it was an unregistered docu- 
ment. Be that as it may, this is not 
the case which the defendant has to 
prove. He has to prove that in the year 
1315 after he had himself admitted to the 
Settlement Officer that the plaintiff was his 
landlord, the zemindur’s amla came to 
him and put pressure upon him and so he had 
to attorn to the superior landlord who holds 
the title paramount. It is found by the 
learned Judge that, as a matter of fact, after 
he had admitted his tenancy before the 
Settlement Officer under the plaintiff, he was 
approached by the amla of the zemindar, 
but the treatment far from having been in 
the nature of pressure appears to have been in 
the nature of a bribe. He argues that 
they told him he would get his rent reduced 
to Rs 6 if he would give them a kabuliat 
whereupon he proceeded to give them a 
kabuliat. We would be reluctant to hold 


(3) 4B. & C. 549;7 D. & R.17;28 RR. 375. ° 
2 . e 


gis 


that his falls within the English lew of, 
quast eviction. We think that the argument 
in this (our? has been based upon the fud- 
ing of the learned Judge about this settle- 
ment pwoceedings, and that nobody, last of 
all the defendant, ever thought of this ques- 
tion of eviction by title paramount before the 
case came into this Court. The defendant 
cannot, we think, be allowed to make a new 
case of this kind and at any rate, as far as 
the rent now claimed is concerned, the case 
must fail, for the kabuleat in favour of the 
paramount title was nob executed till the 
year 1315. 

The appeal, therefore, is dismissed with 
costs, 

Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Hirst Civi Appaat No. 1191 or 1911. 
January 2, 1913. 
Fresent:—-Mr. Justice Chevis, 
Lala NARPAT RAI~—Pwatative—APPELLANT 
versus 
DEVI DAS AND OTHERS— DEFENDANTS — 


RESPONDENTS, 

Partition —Decree directing division of certain sum— 
Fixed deposit receipt encumbered —Division of deposit 
after deducting incumbrance —Estoppel—Party with- 
drawing deposit, 

In a suit for partition of family property, a decree 
was passed in favour of plaintiff fora share of the 
property. The property to be partitioned included a 
sum of Bs, 97,847-12-7,a part of which was a fixed 
deposit receipt for Rs. 10, 000. This receipt was al- 

ready encumbered at tie ‘time the decree was passed 
and the decree did not declare to whom it was to be 
allotted: 

Held, (1) that the plaintiff and thedefendants must 
share the fixed deposit receipt alike; 

(2) that the proper course was to deduct from the 
amount of the deposit the claim of the encumbrancer 
and allot to the plaintiff and eachof the defendants 
his share out of the balance; 

(3) that the mere factthat the plaintiff sihire 
from the Bank the amount of deposit did not estop 
plaintiff from urging that the fixed deposit receipt 
should not be allotted to him alone. 


First appeal from the order of the District 
Judge, Lahore, dated the 7t} August 1911, 
directing that 1/6th of Rs. 1,26,898-10. 9 
minus Rs. 29,050- 14-4 be paid to Lala 
Narpat Rai, and “4Jêths to defendants Nos, 1 to 
4 and 1/6th to defendant No, 6 agd tne 
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amount dub on the fixed deposit , receipt 
“ pledged to Lala Mul Chand shall go to the 
share of Lala Narpat Rai. ° 

Rai Bahadur Lala Sukh Dial, for the 
Appellant. ; 

Mr. Gokal Ohand Naurang, for Devi Das 
and Diwan Chand, Lala Dharm Das Suri, for 
Dina Nath, Bhagat Gobind Das, for Hem Raj 
Mr. Nihal Chand Mehra, for Daulat Ram; and 
Mr. Ganpat Rat, for the People’s Bank of 
India, Limited, Lahore, for the Respondents. 

JUDGMENT.—This case was remanded 
by my order of 2lst December 1911* for 
inquiry into plaintiff's objections to the 
order of the lower Court, directing that the 
fixed deposit receipt for Rs. 10,000, shoald be 
allotted to plaintiff's share of the 
Rs. 97,847-12-7. A certain amoant of 
evidence has been recorded and the District 
Judge has recorded his finding on the 
objections. 

The first of plaintiff's ebjections is that 
according to the decree, “plaintiff and his five 
sons were to share alike, and that the Court 
cannot in execution go behind the decree, 
and so all six must share alike in the pro- 
ceeds of the fixed deposit receipt. 

The other grounds of objection are to the 
effect that plaintiff raised debts for the pur- 
poses of the whole family and so the family 
are liable to pay off those debts, and so the 
sons must share in paying off the encum- 
brance on the fixed deposit receipt. 

The defendants say with regard to the 
first objection that as the decree does not 
make the sons liable for the encumbrance, 
plaintiff alone must pay off the encumbrance. 

The District Judge thinks the case can 
be decided solely with reference to the first 
objection and I agree with him. The 
executing Court certainly cannot go bebind 
the decree. But I do not agree with the 
District Judge in thinking that because the 
decree says nothing about the encumbrance, 
tHe plaintiff must bear the encumbrance 
alone. The fixed deposit receipt was a part 
of the Rs. 97,347-12-7, It was already 
encumbered at the time when the decree was 
passed, and as the decree does not declare 
that it was to be allotted to plaintiff, I think 
the plaintiff, is pertectly justified in saying 
that it, like the rest of the Rs. 97,847, 
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should be distributed equally. If the defend. 
ants wished to have this particular part of 
the assets allotted solely to the plaintiff, they 
should have pleaded this in the regular suit, 
aud if their plea had succeeded, due effect 
would have been given to it inthe award 
and in the decree which fellowed the award. 
As itis, award and decree do not earmark 
any particular portion of the Re $7,847 for 
any particular party, and I hold that 
„plaintiff and his five sons must share alike 
in all respects. 

Then it is-urged that plaintiff is estopped 
as he has drawn the money from the Bank 
and spent it. But what else could plaintiff 
do if he wished to stop interest from running 
on tbe encumbrance? It is also objected that 
plaintiff should have objected at the first 
stage in the lower Court when the District 
Judge was asked by the sons to allot the 
fixed deposit receipt solely to the plaintiff, 
but as I have already pointed out in my 
order of 21st December 1911, the application 
of the sons was made and granted on one 
and the same day (7th August 1911) and 
the record does not show if plaintiff was 
asked if he had any objection to make. 

It is pleaded for defendants that if plaintiff 
wanted his sons to share in the encumbrance, 
he should have urged this in the regular 
suit. But I think it was for the sons, if they 
wanted the fixed deposit receipt to be allotted 
solely to plaintiff, to urge this in the regular 
suit, Whether the arbitrator overlooked the 
fact that the fixed deposit receipt was mort. 
gaged to Mul Chand, I cannot say, but it 
cannot be said that the fact of the encum- 
brance was concealed for it was Mul Chand 
who produced the receipt in Court. 

I accept this appeal and direct that plain- 
tiff and his five sons do share alike in the 
fixed deposit receipt as well as in the rest of 
the Rs. 97,847-12-7, The value of the 
receipt is noted as Rs. 11,709-9 in the award, 
but, as a matter of fact, plaintiff got farther 
interest from the Bank. The proper course 
seems to me tobe to takethe sum which 
plaintiff got from *the Bank (abont 
Rs. 12,000) and to deduct from it Maul 
Chand’s claim with interest calculated up to 
the date on whieh plaintif withdrew the 
money from the Bank, and to allot’ to each 
of plaintiff and his five sons one sixth of the 
difference, allotting also to each of the six 
persons one-sixth of the remainder of the 
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sum of Rs. 97,847-12-7, and J direct thai 
this be done. 

The case seems to, me a. discreditable 
family squabble which might well have beon 
settled out of Court, and L pass no order as 
to costs in this Court. 

Appeal allowed, 
CALCUTTA HIGH COURT. 
Seconp Civiu Appeat No. 2884 or 1910. 


December 10, 1912. z 


Present: —Mr, Justice Chitty and 
Mr. Justice Teunon. 
SHAMBHU MAHTO anp OTHERS — 
PLAINTIFE3S—— APPELLANTS 
versus 
Tas MIDNAPUR ZEMINDARI Co. Lo. 

AND OTHERS— DsFENDANTS~—~ RESPONDENTS, 

Minor —Representation—Propost of guardian— 
Non-appotntment of guardian—Consent of proposed 
guardian not taken—Suit decreed ex parte—Sale in 
execution—Suit by minors to set aside decree and sale— 
Want of representation, whether mere trregularity— 
Ex parte decree and sale, whether valid. 

Where a guardian ad litem of the minor defendants, 
was proposed by the plaintiff in a suit, but no order was 
made appointing him guardian, nor was kis consent 
ever obtained to such appointment, yet a decree was 
passed ex parte against the minor defendants, and 
in execution of the decree, the property of the minors 
was sold: 

. Held, (1) that want of representation was not a 
mere irregularity, but a matter of substance; 

Khiarajmal v. Daim, 32 C.296,2 A L.J. 7131 C.L. 
Je 584; 7 Bom. L. R.1; 90. W. N. 201; 32 I. a. 28, 
relied upon. 

Balkrishan Lal v. Topeswar Singh, 150. L.J. 446 at 
p. 449, 14 Ind. Cas, ‘845; 17 C. W. N. 219, referred to. 

(2) that as the minors had never been repre- 
sented throughout the previous proceedings, the 
decree against them was a nullity and the sale made 
without jurisdiction and invalid. 

Bibi Walian v. Banke Behari Pershad Singh, 300. 
1021; 5 Bom. L, R. 822; 70. W. N. 774; 830 I. A, 182, 
distinguished. 

Appeal from the decree of the Second Sub- 
Judge of Midnapur, dated June Zlst, 1910, 
affirming that of the fourth Munsif at Suddar, 
dated July 13th, 1909. 

Babus Mohendra Nath Roy and Mohini Nath 
Bose, for the Appellants. 

Babus Jogesh Ohandra Roy and Sitaram 
Banerjee, for the Respondents. 

JODGMENT.—This appeal is preferred 
by four minor plaintiffs whose „suit to set 
aside an ex parte decree and a consequent 
sale of their property in execution has been 
dismissed by the Subordinate Judge of 
Midnapur, confirming the decrée of the 
Munsif. On 28rd Decembtr 1904, the 


Midoapur Zemindari Company Lial., (dgfend- 
ant No.” 1 in this case) obtained an ex paste 
decree for Rs, 5-14 as. 18 gandas rent aileged 
to be due from the defendants. The defend- 
auts were the first three plaintiffs in the 
present” suit and their co-sharers Sridhar 
Mahato, Hari Charan Mahato and Arun 
Mahato. The first three plaintiffs are sons 
of Nemai Mahato, a brother of Sridhar, and 
Sridhar was the guardian ad kiem proposed 
by the plaintiff Company. No order appears 
to have been made appointing hint guardian 
nor was his consent ever obtained to such 
appointment. On 12th December 1904, the 
defendants were absent and the case was 
on the plaintiff Company’s petition adjourned 
to «<drd December for ex parte trial, when 
the decree was passed as above stated. In 
execution, the holding was put up for sale 
and bought by the plaintiff Company for 
Rs. 200, the real value being about Rs. 1,000. 
Some time later jn°1906, Sridhar Mahato, 
purporting to act om behalf of himself and 
his three minor nephews, applied under section 
108 of the Civil Procedure Code, 1882, to 
set aside the ex parte decree. That applica- 
tion was dismissed on 3rd September 1906 
a3 barred by limitation. He also applied 
under sections 244 and $11 to set aside 
the sale on the ground of fraud and 
irregularity, That matter was carried up 
to this Court on appeal but the appeal 
failed and was dismissed on lst April 1908, 

On 3rd March 1909, the present suit was 
filed, Rajendra Mahato acting as next friend 
of plaintiffs Nos. 1-3 and Dhira Mahato as 
next friend of her son, Brojopati. 

As regards this last plaintiff, the learned 
Pleader, who appears for all the plaintiffs, 
concedes that the original decree having 
been -made against his father, Arun Mahato, 
he cannot succeed in these proceedings. His 
appeal fails and is dismissed, but we make 
no order for costs against him. 

As regards the plaintifis Nos. 1-3, the ogly 
point arising on this appeal is whether they 
were properly represented in the rent suit. 
If they were not, the decree, so far as itb 
was directed against them, must be regarded 
as a nullity and the sale of their share in 
the holding in execution magt be taken to 
have been made without jurisdiction and in- 
valid as against them. 

For the respondents, reliance was placed on 
a decision of the Judicial Committeqof the 
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Privy Couticil in Bib Walian v. Banki Behari 
Pershad Singh (1) but each case must be 
decided upon its own facts, and the facts 
here are very different from the facts in 
that case, There it was found that the 
mother of the minors had effectively re- 
presented them throughout the proceedings. 
The only defect was the absence of a 
formal order of the Court appointing her 
as guardian. Here the circumstances are 
very different. There was no order appoint- 
ing Sridbar Mahato guardian ad litem nor 
did he ever give his consent to act. There 
does nob appear to have been any effective 
- representation of these minors at any time, 
certainly not until after the sale of their pro- 
perty had taken place. The decree was 
for a very small amount, only Rs. 5-14-18 
gındas and costs, which could easily have baen 
raised and - paid on the minor’s behalf, 
Instead, of that the property, in which 
they were sharers, said fo be worth Rs. 1,000 
has been sold for Rs. 200. The action of 
Sridhar Mahato in endeavouring to set aside 
the ex parte decree under section 108 and 
the sale under sections 244 and 311 was not 
in the interests of the minors, though it 
might be the only appropriate remedy for 
himself. For the minors it should have been 
brought to the notice of the Court that they 
had never been represented throughout the 
proceedings, and that they could not, there- 
fore, be bound by what had taken place. 
The want of representation is not a mere 
irregularity but a matter of substance. [See 
Khiarajmai v. Daim (2)]. We may also 
refer to a decision of this Court which 
supports the view we now take, Balkishan Lal 
v. Topeswar Singh (3). 

For these reasons, we hold that the 
judgments and decrees cf the Courts below 
cannot be supported. They must be set 
aside and a decree entered for plaintiffs 
Aos: 1, 2 and 3iwith costs in all the Courts. 


Appeal allowed. 
K 30 G, 1024; 5 Bom. L. R. 822; 7 C.W.N. 774s 30 
182. 


I.A 
(2) "82 0. 296; 2 ALJ. 71; 1 CLd0, 584; 7 Bom. LR, 
1; 9 C. W. N. 201; 32 I. A. 23, 
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PRIVY COUNCIL, 
APPEAL FROM THE COURT OF THE JUDICIAL 
Com MISSIONER OF Oupa, 
October 31, 1912. 

Present:— Lord Macnaghten, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
Mahant KRISHNA DAYAL GIR— 

APPELLANT 
VETSUS bd 
Tas SECRETARY or STATE rog INDIA 
. In COUNC]L—Rasponpent, 


Privy Council Appeal—Practice—Concurrent finiings 
of fact, 

The Board will not distirb the concurrent findings 
of fact by the lower Courts. 


Appeal from a judgment and decrea of 
the Court of Judicial Commissioner of Oudh, 
dated August Ist, 1907, reversing that of 
the Subordinate Judge of Rai Bareli, dated 
January 31st, 1907. 

Krishna Dayal Gir, as the Makant of the 
Monastery and Temple of Bodh Gaya, es- 
tablished some 250 years ago, claimed pos- 
session of the Dalman Temple from the 
Secretary of State for India in Council on 
whose behalf the Deputy Commissioner of 
Rai Bareli had taken possession of the said 
temple, there being no one to take possession 
of it either by right of heirship or by ap- 
pointment by Will. The Mahant of Bodh 
Gaya stated in his plaint that the basis of 
his claim was three-fold. In the first plage, 
the late Mahant of Dalman Math, Mahesh 
Gir, had made a nuncupative Will in favour 
of the appellant. In the second place, the 
appellant was chacha Guru (uncle in spiritual 
relationship) of late Mahant Mahesh Gir and, 
therefore, was entitled to succeed the latter. 
In the third place, the appellant in his capa- 
city of the Mahant of Bodh Gaya Math is, 
under an old established custom, entitled to 
the property left by the deceased Mahant, 
who belonged to the same sect of Goshains 
as himself and died leaving no near heir. On 
the question of the nuncupative Will, eth 
Subordinate Judge held in favour of the 
appellant, but onthe other two grounds he 
beld against him. Og appeal to the Couft 
of the Judicial Commissioner, it was held 
that there, was no Will and no enstom and 
relationship as alleged by the appellant. It 
appeared that the question of *Will was 
abandoned by the appellant in the lower 
Appellaté Court. 

« Mr. De Gruyther, K. O., (with him Mr, 
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Parikh), on behalf of the Appellant, contended 
that according to custom, Krishna Dayal Gir 
was entitled to the possession of the Dalman 
Temple. The words re the nuncupative 
Will, whether or not suffisient as Will, con- 
elusively proved the recognition of the said 
custom and its application to the Temple of 
Dalman by Mahesh Gir himself, 

Mr. Arihu? Cohen, K. O., (with him Mr. 
Dunne), on behalf of Respondent, contended 
that there were concurrent findings on two 
points, viz., spiritual relationship and 
custom. Plaintiff had failed to establish his 
either on the ground of relationship, custom 
or nuncupative Will. 

Mr. De Gruyther, heard in reply. 

JUDGMENT. 

Lord Macnagaten.—In this case, there are 
concurrent findings of fact by the Subordi- 
nate Judge and the Judicial Commissioners. 
Their Lordships see no reason for disturbing 
the result of those findings. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal ought 
to be dismissed, and the appellant must pay 
the costs. 

Solicitors for the Appellant: 
Wilson § Oo. 

Solicitor for the Respondent: Solicitor, 
India Office. 


Messrs. T. L, 


Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Miscentannous Civin Appar No, 22 or 1912. 
August 5, 1912. 

Present:—Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
RAHAT-ULLAH KHAN AND OTHERS— 

Dorenpants—~ APPELLANTS 

VBTSUS 
IBADULLAH KHAN-—PLAINTIFE AND 
*FATEHULLAH KHAN—Derenvant— 
RESPONDENTS. 

"Limitation Act (IX of 1998), s.. 14 — Good faith, pro- 
secution of appeal in-—Tsme spent in prosecuting the 
appeal in wrong Qourt—Period of limitation—Euclu- 
sion of time—Under-valuation of plaint? effect of— 
Arbitration—Misconduct of one, arbitrator, effect of 
—Award, vuldity of, when one found guilty of miscon- 
dugt—Principle of upholding arbitration. 

Where a defendant, owing to the wrong valuation 
put by the plaintiff upon his plaint, has been mjsled 
in selecting the forum of appeal and the memorans 
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dum of appeal is returned to him for presentation tC « 
theeproper Court, he is entitled to the benefit of sed- 
tion 14 of the Limitation Act, and because he has 
been prosecuting his appeal in good faith, the 
period spent in the wrong Court should be excluded 
in computing the period of limitation. 

Where one of the arbitrators is guilty of miscon- 
duct and is fonnd to have accepted an illegal gratifi- 
cation from one of the parties concerned, the award 
ought to be set aside in its entirety inasmuch as ib is 
difficult to say how far the other arbitrators were 
influenced by the biassed and interested opinion of 
one of them. 

It is of the highest importance in the *hterest of 
the parties making a reference and in the interest of 
the arbitration generally that arbitrators should do 
nothing to make their conduct liable to misconstruc- 
tion or to shake the confidence reposed by the parties 
in them. 


Appeal against an order of the Subordinate 
Judge, Hardoi, dated 18th December 1911. 

Messrs. Wazir Hasan and Nurul Hasan, 
for the Appellant. 

Pandit Gokaran Nath Misra, for the Res- 
pondent. . 

JUDGMENT. —This is an appeal from an 
order, directing the filing of an award, made 
by certain arbitrators, appointed by the 
parties, without the intervention of the 
Court. The parties are the descendants of 
one Habib-ullah Khan, who died in 1308 
Fasli, leaving two sons, Ibadullah Khan and 
Fatehullah Khan by one wife, and three 
sons, Inayat Ullah Khan, Qudrat Ullah Khan 
and Rahatullah Khan by another wife. 
On the 12th May 1911, the parties entered 
into an agreement, referring the differences 
between them to the arbitration of Qazi 
Husain Ali Khan, Masibullah Beg and 
Hakim Irshad Ah, the last named being 
described as the head arbitrator, and, by 
an award, dated the 26th May 1911, the 
arbitartors adjusted the differences between 
the parties and directed the payment of 
certain monies by one party to another id 
settlement of accounts, and the liquidation 
of some ancestral debts due by Habibullah 
Khan to Kifayat-ullah, Ibadullah Khgn 
and others, named in the award. 


The present application .for filing the 
award was made by Ibadulla Khan on the 
9th June 1911 and was opposed by Qudrat- 
ullah Kban and Rahat-ullah Khan on the 
ground that the arbitrators were guilty of 
misconduct and corruption and went beyond 
the reference in deciding matters not covered 
by the agreement. The learned Subordinate 
Judge disallowed those objections, except 
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in regard to the ancestral debts, which fell 
due prior to 1809 Fask, abot which he 
held that they were not covered by the 
reference. . 

In appeal, it is contended on behalf of 
Qadrat-ullah Khan and Rahat-nilah Khan 
that the award in question was vitiated by 
the corruption and misconduct of the arbi- 
trators and that the decision of the arbitrators 
in regardeto the sir land of Din Dayal and 
Chaks of Hakim and Fakir and the? oral 
debts due from 1309 to 1316 Faslis 
was ultra vires. Ibadullah Khan has filed 
cross-objections in regard to the portion of 
the award of the arbitrators about the 
ancestral debts prior to 1309 Fasi? which 
was expunged by the Court below. 

A preliminary objection was taken to the 
hearing of the appeal by tha learned 
Counsel, for the respondents to the effect 
that the appeal was barred by limitation 
and that, so, far as it was an appeal from 
a decree passed in accordance with the 
award, ib was not maintainable. 

It ig admitted by the parties that the 
period of limitation expired on the 12th 
May 1912. The application to have the 
award filed was valued by the plaintiff- 
respondent at Rs. 2,560 and the appeal 
was, consequently, filed by the present objec- 
tors-appellants in the Court of the District 
Judge of Hardoi on the 11th March 1912, 
within the period of limitation. The appel- 
lants, in their memorandum of appeal, how- 
ever, valued the appeal for the purpose 
of jurisdiction at Rs. 15,000. This valuation 
was not excassive, for the parties eventually 
admitted before the District Judge of Hardoi 
that two of the items awarded by the 
arbitrators alone amounted to over 
Rs. 16,000. The learned District Judge, 
therefore, ordered on the lsb June 1912 that 
the memorandum of -appeal should be 
réturned for presentation to the proper Court. 
The memorandum of appeal was, however, 
not actually returned till the 4th June 1912 
und the appeal was filed in this Court on 
the very next day. 


Tt is obvious that the appellants were 
misled in gotng to the Court of the District 
Judge of Hardoi for filing their appeal by 
the valuation, put by the plaintiff-respondent 
on his,claim, in the Court of first instance, 
The yaluation was grossly low valuation 
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and the appellauts could not have directly 
come to this Court with their appeal unless 
that valuation was adjudged or declared by 
some competent authority to be inadequate, 
They, therefore, filed an appeal in the 
Court of the District Jadge of Hardoi, who 
had jurisdiction to hear it, had the valuation 
given by the plaintiff-responfent in the 
Court of first instance bean aorrect. The 
District Judge having returned the memo- 
randum of appeal with the finding that the 
property, forming the subject-matter of the 
award, was worth more than Rs. 15,000, 
the appellants wera entitled to the benefit 
of the period that had been spent by them 
in the Court of the- District Jadge of Hardoi 
under section 14 of the Limitation Act. 
They were prosecuting their appeal in that 
Court in good faith and according to the 
decision in Brij Mohan Das v, Mannu Bibi 
(1), the period, so spent, can be taken into 
consideration in computing the period of 
limitation for this appeal. By including 
that period in the computation, the present 
appeal is not beyond time. 

The appellants have mis-described their 
appeal as an appeal from a decree of the 
Subordinate Judge of Hardoi, for, under 
section 16 (2) of the second Schedule to 
the Code of Civil Procedure. No appeal ljes 
from a decree, passed on the basis of an 
award, except in so far as it may be in 
excess of it, but section 104, cianse (f), of 
the Code allows an appeal from an order, 
granting an application to file an award 
and, as the present appeal is described as 
a miscellaneous appeal under that saction, 
it is maintainable. 


The next question for consideration is 
whether the arbitrators were guilty of 
misconduct or corruption in making the 
award. Itis admitted by the parties that 
Tbadullah Khan had money dealings with 
Qazi Husain Ali Khan, one of the arbitrators, 
from before the date of the reference and 
that he had taken leans from the latter 
by registered deeds dated the 16th July 
1900 and the 15th July 1909, both of which 
had remained unpaid. It is also admitted 
that, daring the arbitration proceedings after 
the evidence was completed, and two weeks 
before the award was delivered, L[badullah 
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Khan, on the 25th May 1911, executed a 
bond for Rs. 400 in favour of Qazi Husain 
` Ali Khan, the arbitrator aforesaid, aud got 
it registered on the same date. No portion 
of the consideration of it was paid before 
the Sub-Registrar. The bond stated that 
if was executed in lieu of a loan previously 
taken by Ibadullah Khan, but no oral or 
documentary evideuca has been adduced to 
prove the existence of such a loan beyond 
the statements of Qazi Husain Ali Khan 
and Ibadullah Khan, which are inconsistent 
in material particalars. Ibadullah Khan 
states that he had borrowed the money 
two years previous t> the execution of the 
said bond for the payment of revenue, but 
Qazi Husain Ali states that the bund was 
executed in lien of Rs. 400 lent by his 
wife to the wife of Ibadullah Khan 
without his knowledge and that he came to 
know of it only eight or nine days before 
the execution of that bond. Both Ibadullah 
Khan and Qazi Husain Ali Khan admit that 
it was an oral loan, but itis hardly likely, 
considering the previous course of dealings 
between the parties extending from as far 
back as 1900, during which registered bonds 
were taken by Qazi Husain Ali Khan for 
much smaller amounts, that Qazi Husain Ali 
Khan and his wife would have advanced 
Rs. 400 to Ibadallah Khan’s wife without any 
written security. There is no reference 
in the bond in question to any debt due by the 
wife of Ibadullah Khan to the wife of the 
arbitrator Qazi Husain Ali Khan. Neither 
of these ladies had been examined, The 
scribe and the attesting witnesses of the 
said bond have not been produced. No 
independent evidence has been adduced to show 
that the alleged loan, in lieu of which this 
bond was executed, actually existed and the 
statement that Rs. 400 had been lent without 
interest by Qazi Husain Ali Khan’s wife two 
years back to the wife of Ibadullah Khan 
for payment of revenue is controverted by the 
recital in the previous bond, executed by 
Tbadullah Khan in favour of Qazi Husain 
Ali Khan on the 15th July 1909, where it was 
stated that Rs. 300 had been “taken by 
Ihadullah Khan from Qazi*Husain Ali Khan, 
bearing interest at Rs. 2 per cent. per 
mensem, for paying arrears of revenue due 
by the executant. The relationg between the 
wife of Ibadullah Khan and the wife of Qazı 
Husain Ali Khan must have béen extraor- 
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diharily close and intimate to admit of the 
latter, advancing a loan of Rs. 300 or Rs. 400 
on no security whatsoever and bearing no 
interests unevidenced by any deed or written 
document for a purpose for which the husband 
of the latter had already advanecad a sum of 
Rs. 300 ona registered mortgage- deed, bearing 
a high rate of interest. There is nothing 
to show that the wife of Qazi Husain Ali Khan 
possessed any independent means far advanc- 
ing such a loan and it is difficalt to believe that 
she could have advanced such a loan to the 
wife of a man, with whom her husband had 
had dealings, without the knowledge of her 
husband. No question was put to [badullah 
Khan during his examination about any loan 
having been taken by his wife from the 
wife of Qazi Husain Ali Khan and the whole 
loan having been given by the wife of the 
arbitrator to the wife of Ibadullah Khan 
two years earlier, "appears to us to bə purely 
fictitious. If nə previous loan existed, it is- 
obvious that the bond dated the 12th July 
1911, taken by one of the arbitrators from 
Ibadullah Khan two weeks bafore the delivery 
of the award, could not be anything but an 
illegal gratification, promised to be paid in 
cass the award decided matters in favour of 
the latter. 

It appears from the award that an item of 
Rs. 7,000 was allowed to Kifayat-ullah Khan 
in connection with certain debts, alleged to 
have been taken by the ancestors of the 
parties: Rs. 9,966 were charged about the 
expenses of criminal cases against different 
members of the family and Rs. 9,942 were 
allowed to Ibaduliah Khan on account of a 
debt alleged to have been taken by his father 
Habibullah Khan from him. It is not 
necessary for us to inquire in this case into 
the propriety or otherwise of these awards, 
but it is clear from the above facts that the 
arbitrators had ample opportunity, if they 
were corruptly inclined, to award items in 
excess of what was actually due aboat them 
ortoallow to Ibadullah Khanloans taken from 
him by hisfather, which may have had no real 
existence. The parties submitted their case 
to the verdict of three arbitrators named by 
them in their agreement, How far the other 
arbitrators were concerned in the bond taksu by 
Qizi Husain Ali Khan from Ibadullah Khan 
or were liable to be inflaenced by the biassed 
and interested opinion of one of them, it is 
difficult to say, but the parties to the agree? 
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ment were legally entitled to the bonefit df 
the impartial and unprejadicad ‘judgment of 
each and every one of the three arbitrators: 
and, if any one of them was guilty of mis- 
conduct, their award cannot ba sustained. 
The agreement did not provide for an award 
being made by a majority of the arbitrators 
and the moral turpitude of one of the 
arbitrators was, in the circumstances, sufficient 
to vitiate he whole award. 


| It is significant that the stamp for the 
bond of Rs. 400 obtained by Qazi Husain Ali 
Khan from Ibadullah Khan, was purchased 
on the same day, on which the stamp for the 
writing of the award was obtained but the 
writing of the award was postponed for 14 
days till after the bond was executed and 
registered. This fact also affords an indioa- 
tion that the bond was intended to serve as a 
guarantee to satisfy the arbitrator concerned, 
if not the others, that the promise held outin 
‘consideration of the award being favourable 
to the party concerned, would be kept up. 
Ib is difficult, therefore, to put any other con- 
struction on the couduct of the parties or 
to draw any other inference consistent with 
the facts set forth above. The extraordinary 
openness of the transaction is, undoubtedly, 
an argument in favour of the award but 
Qazi Husain Ali Khan evidently relied upon 
the previous money dealings, which he had 
had with Ibadullah Khan, to help him to 
explain the existence of the said bond and 
to maka the outside world believe, as ha 
did make the Court bslow believe, that he 
was not prompted, in making the award, by 
any improper influences. Itis clear, however, 
from the circumstance of the case and a care- 
ful consideration of the evidence thet no 
previous loan of the kind referred to in the 
bond in‘ question actually existed, and the 


explanation now offered by him in support’ 


ofthe transaction is an after-thought, Even 
assuming that a previous loan of the kind 
mentioned by Qazi Husain Ali Khan really 
existed, it would bə obvious that Qazi Husaia 
Ali Khan was using his position to gain an 
advantage for himself, and, if that were 
so, it would be difficult to place any reliance 
upon his judicial impartiality or to believe 
that, in making the award, he was not 
influenced by outside and improper considera- 
tions. lt is of the highest importancs in the 
igterests of the parties, making a reference, 
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and in the interest of arbitration generally 
that arbitrators shoujd do nothing to make 
their .condact liable to misconstruction or to 
shake the confidence, which the parties place 
in them and, if in any case it ba found that 
the arbibratora have in any way abused their 
confidenca, the Court can have no option but 
to set aside the award and restora the parties 
to their previous position. We do not feel 


eourselves justified, in this case, in upholding 


the award under the above circumstances and, 
allowing the appeal, we set aside the order 
of the Court below and direct that the 
appellant’s costs ba caarged against the res- 
pondents, who shall throughout bear their 
own costs. 2 


Appeal allowed, 


ALLAHABAD HIGH COURT. 
Seconp Civic Appeat No. 766 or 1919. 
December 13, 1912. 
Present: —Mr. Justica Chamier. 
HAR NARAYAN — DEFENDANT — APPELLANT 
versus 


SHEO PRASAD —Pritytivr—Responpany. 

Limitation Act (IX of 1908), s. 19—Acknowledgmené 
of liability in sale-deed—Mortgage — Wrong date—Fresh 
limitation. 

A. executed a mortgage on lith May 1849 in 
favour of B. B. sold his right in the properiéy toC. 
on 13th October 1906. In the sale-deed B stated 
that he held the property as mortgagee under a mort. 
gaga-deed of 116h June 1849: 

Held, thas the statement made in the sale-deed by 
B. was an acknowledgment under section 19 of the 
Limitation Act which extended the time for the pur. 
poses of redemption, 

An acknowledgment of liability cannot be ruled ont 
merely because the date of the mortgage given there. 
in is not correct. 

Dip Singh v. Givand Singh, 26 A. 318; 1A. L.J. as 
A. W. N. (1904) 88, followed. 

Itis not necessary that an acknowledgment to Ie 
valid must be addressed to the person entitled to the 
property or right. ° 

Mani Ram Seth v. Set? Rup Chand, 33 O. 1047, 
followed. 

Mylapore ve Yeo Kay, 14 C. 801; 141. A. 168, not ~ 
followed, . 

Second appeal from the decision of the 
Subordinate Jadga of Shahjahanpur, dated 
the 9th of March 1912. f 

Mr. P. L. Banerji (with him Mr. Lakhsmi 


Narain), for ghg Appellant. 
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HAR NARAYAN V. SHEO PRASAD. 


The Hon’ble Mr, pat Proshad, forthe Res- 
pondent. 

JUDGMENT. The. respondent in his 
plaint claimed redemption of mortgage made 
on May llth, 1&49 to secure a sum of 
Rs. 22-8. The respondent is the purchaser 
of the right to redeem from the heirs of 
the original mortgagors. The defendant- 
appellant purchased the property sought to 
be redeemed by a deed dated October 13,» 
1906, in which his vendors stated that the 
property was held by them as mort- 
gagees under a mortgage of June 11, 1849, 
made to secure the payment of a sum of 
Rs. 26. The Courts below have accepted 
the statement in the deed of October 13, 
1906 as an acknowledgment within the 
meaning of section 19 of the Limitation 
Act. They have found that the true 
date of the mortgage is May llth, 1849, 
and the first point taken on behalf of the 
appellant is that the statement in the deed 
that the property is subject toa mortgage 
of June il, 1849, cannot be treated as evi- 
dence of an acknowledgment regarding a 
mortgage of May 11, 1849. This question 
arose and was decided in Dip Singh v. 
Girand Singh (1). It was held that such 
an acknowledgment should be treated as 
an acknowledgment that at the time when it 
was made the mortgage was a subsisting 
mortgage whatever its date might be, for 
there was a clear and express acknowledg- 
ment that the person who made the 
statement was in possession of the pro- 
perty as mortgagee. I must hold, therefore, 
that the statement relied upon in the 
present case cannot be ruled out merely 
because the date of the mortgage given in 
the statement is not correct. The second 
point taken is that the statement in 
question is not admissible as an acknowledg- 
ment under section 19 of the Limitation 
Act because it was not addressed to the 
person who was entitled to redeem the 
mortgage. The learned Vakil for the appel- 
lant relies upon th® decision of Maclean 
and Mukerji, JJ., in Imam Ali v. Baj 
Nath Ram Sahu(2). In that case, Mukerji, J., 
delivering the judgments of the Court, 
relied upon some remarks made by Sir 


< (1) 26 A. 313; 1 A. L. J. 1; A. W. 1$. (1904) 38,» 
42 83 0. 613; 10 0. VW. N. 559; @C. L. J. 576. 
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Barnes Peacock in the case of Mylapore V. 
Yeo Kay (8) &s authority for the proposition 
that the admission contemplated by section 
19 is aw admission of liability made to the 
plaintiff or toa person through whom the 
plaintiff claimed. Sir Barnes Peacock, 
referring to a statement which was relied 
upon as an admission, says:— He doas not 
admit that he was liable to ba turned out 
of possession, or that any one had a right 
of possession, as against him nor does he 
make any admission at all to the plaintiff or 
to any one through whom he claims. Under 
those circumstances, the clause does not 
apply.” In that case, ib was nob necessary 
for their Lordships to decide whether an 
admission, in order to come within section 
19, must be an admission of liability made 
to the person entitled to the property or 
right. Batina later oase, Mant Ram Seth 
v. Seth Rup Orand (4), their Lordships had 
to decide this very question. The state- 
ment in question in the later case had been 
made by a defendant iu a petition presented 
by him tothe Court, in a proceeding to 
which the plaintiff was no party. Their 
Lordships, after considering the various 
requisites of a valid admission under section 
19 of the Limitation Act, say:— The 
acknowledgment is not addressed to the 
person entitled, hub according to the ‘@x- 
planation’ given in section 19, this is not 
necessary. We have, therefore, the bare 
question of whether an acknowledgment of 
liability, if the balance on investigation 
should turn out to ba against the person 
making the acknowledgment, is sufficient ;” 
and then their Lordships go on to hold that 
the acknowledgment there in question was 
sufficient. This decision appears to me to 
conclude the matter. The result, therefore, 
is that this appeal fails and is dismissed with 
costs, . 

Appeal dismissed,” 


(3) 14 0. 801; 141. A. 168, 
(4) 33 C, 1047. 
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EJAZ HUSSAIN Vv. SHAH ZAMAN, 


“GUBAH JUDICIAL COMMISSIONGR’S, 
COURT. ; 
Execution oF Decree Appear No. 38 or 1912. 
October 30, 1912. 
Present:— Mr. Piggott, J. O. * 
Saiyid EJAZ HUSSAIN—Deorey-notper 
~- APPELLANT 
versus 


Nawab SHAH ZAMAN MIRZA— 
J UDGMENT-DEBTOR—— RESPONDENT. 

Limitation edict (IX of 1908), Sch. I, Art. 182, cl. 5— 
Ewecution of decree-—Validity of application made” by 
decree-holder after assignment of decree—“‘Applica- 
tion for execution in accordance with law’—Assignment 
of decree, effect of, on power of original decree-holder to 
apply for execution—Civil Procedure Oode (Act V of 
1908), O. XXT, r. 16-—Oudh Rent Act (XXII of 1886), 
s. 119 (B)—Appeal against appellate order, main- 
tainabtlity of. 

An application by a decree-holder, after assigning 
his decree, for the transfer of the decree, is an applica- 
tion made in accordance with law and is sufficient to 
save a subsequent application made by the assignee 
for execution after three yearg of the date of the 
decree, . 

Ram Sahai v. Gaya, 7 A. 107, followed. 

Upon an application for execution made by the 
original decree-holder, the judgment-debtor cannot 
be allowed to plead that there had in fact been a 
transfer of the decree. 

Order XXI, rule 16, Civil Procedure Code, does not 
say that the decree can nolonger be executed by the 
original decree-holder, but only empowers the trans- 
feree to take out execution, if he sees fit, 

A second appeal lies from an appellate order of 
the District Judge allowing or dismissing an appeal 
EN to him under section 119 of the Oudh Rent 

ct. 


Appeal against an order of the District 
Judge, Lucknow, dated 23rd February 1912, 
reversing that of the Assistant Collector, 
Lucknow, dated 20th December 1911. 

Babu Manmohan Nath Chak, for the Appel- 
lant. 

Pandit Gokaran Nath Misra, for the Res- 
pondent. 


JUDGMENT.—This was one of three 
connected appeals by the decree-holder in 
an execution case, two of which I disposed 
of by my order of October the 28rd, 1912. 
The present appeal, however, stands in one 
Important respect on a different footing from 
the other two. The learned District Judge 
has disposed of it on the assumption that 
all the three decrees stood on precisely the 
same footing inasmuch as each of them was 
for a sum of less than Rs. 500 and, therefore, 
subject to the provisions of section 145 of 
the Oudh Rent Act. It seems to me, how- 
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ever, beyond question that the decree in the 
present case was for a sum in excess of 
Rs. 500. The appellant managed his case 
very badly in the Court below; by filing a 
copy of the appellate decree, execution 
of which he was taking out, without at the 
same time filing a copy of the decree of the 
Court of first instance, he has centrived to 
leave the precise amount of the decree in 
his favour open to doubt; but ib is clear 
that the Appellate Court only modified the 
decree of the Court of first instance by 
reducing the sum decreed in the plaintiff’s 
favour to Rs. 494-5-1 and did not interfere 
with the first Court’s order as to costs, 
except in so far as the proportionate costs 
payable respectively by the plaintiff and 
the defendant might require to be modified 
by being calculated proportionately to the 
sum decreed on appeal. The evidence on 
the record, especially in view of the fact 
that the decree-holder was permitted to 
amend his original application for execution 
and that the judgment-debtor did not raise 
any issue in respect of the amount claimed 
under the amended application, seems to 
me sufficient at any rate to justify a finding 
that the amount of the decree sought to 
be executed was in excess of Rs. 900. I 
bold, therefore, that the present application 
for execution is not subject to the provisionse 
of section 145 of the Oudh Rent Act. I 
must accordingly consider whether the appli- 
cation for execution presented by the appels 
lant on October the 4th, 1911, was or was 
not barred by limitation under the ordinary 
law, that is to say, under Article 182 of the 
first Schedule to the Indian Limitation Act 
(TX of 1908). The decree sought to be 
executed was passed on May 28th, 1908, so 
that the present application for execution 
was presented more than three years after the 
date of the decree. The appellant contends, 
however, that his application was within 
time under clause (5) of the Article above 
refered to, because it was presented within 
three years of a certain pgevious application 
made to the Court which passed the decree 
on May the 24th, 1911, and the real question 
in issue is whether this application of May 
the 24th, 1911, was an application in Accord. 
ance with law to the proper Court to takee 
some step-in-aid of execution of the decree, 
The application ‘in question was one by the 
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original decree-holder to have the decree 
transferred for execution to the District 
Court in Lucknow, eand I “have no doubt 
that if was an application made to the 
proper Court to take some step-in-aid of 
execution of the decree. The question still 
remains whether it was an application in 
accordance with law, the fact being that 
the original deoree-holder had assigned all 
his rights under the decree to the present 
appellant on May the 22nd, 1911, under $ 
registered document. The question, there- 
fore, is whether a decree-holder who has 
so assigned his rights is competent to apply 
to the Court which passed the same to take 
any step-in-aid of execution of the decree. 
There are two dishinct principles of law 
involved. On the one hand, as clearly laid 
down in Badri Narain v. Jat Kishen Das 
(1) and in Sadagopa Chariar v. Raghunatha 
Ohariar (2), ib is the assignment in writing 
from the decree-holder, and not the recogni- 
tion of the assignea by the Court as a 
representative of the decree-holder, which 
confers upon such transferee the status 
of representative of a party to the suit, 


and the transfer takes effect from the date. 


of the instrument by which it was effected 
and not from the date of its recognition by 
the Court. On the other hand, so long as 
the transferee does not seek execution of 
the decree, the parties to the decree are 
bound by the terms of the decree itsalf 
and the Court has no power to go behind 
it, or to enter into questions beyond the 
scope of the decree. This was laid down 
by Mahmood, J.,in Ram Sahat v. Gaya (3) 
and seems to me an obviously sound pro- 
position of law. Supposiag, in the present 
case, the transferee of the decree had 
taken no action in the matter and the 
decree had been felly executed on the 
application of the original decree-holder, 
it seems to me beyond doubt that the 
,judgment-debtor would thereby have 
obtained a full discharge of his liabilities 
e under the decree. No fresh application for 
execution could have been made by the 
present appellant on the strength of his 
transfer, and his only remedy (if any) 
would have been by way*of suit for damages 


“` (1) 16 A. 483. x 
-(2) 33 M. 62; 6 M. L. T. 273; 3 Ind. Cas, 933. 
(83 7 A. 107. ; Mia 
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againsė the original decree-holder, ?T am 
further of opinion that, upon an application 
for execution made by the original decree- 
holder, the judgment-debtor would nob be 
allowed to plead that there had in fact 
been a transfer of the decree. That would 
be asking the Court to enter into a 
question beyond the scope of the decree by 
the terms of which the parties are bound. 
I am strengthened in this opinion by the 
-wording of Order XXI, rule 16 ¢f the Code 
of "Civil Procedure; which merely says that 
the transferee of the decree may apply for 
execution of the sameto the Court which 
passed it and the decree may be executed 
in the same manner and subject to the 
same conditions as if the application were 
made by the original decree-holder. It does 
not say that the decree can no longer be 
execated by the original decree holder bab 
only empowers .the transferee to take 
out execution ‘if,he sees fit do so. I 
am of opinion, therefore, thai ib is im- 
possible to treat the decree-holder’s applica- 
tion of May the 24th, 1911, as a mere 
nullity, or to place it on the same footing 
as an application made by some wholly 
unauthorised person, such as a Pleader 
whose authority has been determined by 
the death of his client [vide Kallu v. Mu- 
hammad Abdul Ghani (4)] or a guardian 
ail litem whose authority has been deter- 
mined by the coming of aga of the minor for 
whom he was appointed to act [vide Saramma 
v. Sheskayya (5)]. In my opinion the original 
decree-holder was entitled in law to make 
this application of May the 24th, 1911, and 
the effect of his having done so isto keep 
the decree alive -for the benefit of his 
transferee, The subsequent proceedings of 
the appellant were perfectly regular. He 
applied on June the 23rd, 1911, to the 
Court which has passed the decree to 
bring his name- upon the record on the 
strength of the transfer in his favour ‘nd 
to continue the execution proceedings in 
his name, and at the same time supported 
and adopted as his own the application 
previously made by the decree-holder for 
the transfer of the decree to Lucknow. 
Notice of both these applicatjons was duly 
issued to the judgment-debtor and it .was 


(4) 7 A. 564. 
(5) 28 M. 396. è 
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atter they had been granted by the "Court 
which passed the decree that ¢he present 
appellant presented his application of 
October 4th, 1911, for execution „of the 
decree in the Court to which it had been 
transferred. In my opinion, this applica- 
tion was not time-barred but was made 
within limitation under the provisions of 
clause (5) of Article 182 of the first Schedule 
to the Indian Limitation Act already referred 
to. + 

1 should note that a preliminary objection 
was taken to the hearing of this appeal 
on behalf of the respondent onthe plea 
that no appeal lies tothis Court from 
the order of the District Judge dismissing 
the application for execution. Reliance was 
placed on the ruling in Zohra v. Mangu Lal 
(6). That ruling turned upon the provisions 
of the Agra Tenancy Act and upon the wholly 
different question, whethér.a first appeal 
does or does not lie to tht District Judge 
from anorder in execution passed by an 
Assistant Collector of the first class under 
the provisions of that Act. Under the Oudh 
Rent Act, it is. noh denied that a first appeal 
lay in the present case to the Court of the 
District Judge, because under section 119 of 
that Act,an appeal is allowed from an original 
decree or order of an Assistant Collector 
of the ‘first class in suitsof such a descrip- 
tion as the present. Under section 119B, a 
second appeal is allowed under certain condi- 
tions from “decree passed under this Act in 
appeal by District Judges,” In my opinion, the 
only reason why “decrees” only, and not “dee- 
rees or orders,” are referred toin section LLOB, 
is that the order of a District Judge accept- 
ing or dismissing an appeal made to him 
under the provisions of section 119 is 
necessarily adecree. I can conceive of no 
definition of the word “decree” which would 
exclude the order of the Districé Judge now 
before me in second appeal. I hold, there- 
fore, that the Allahabad ruling relied upon 
by the respondent has no application and that 
this appeal is entertainable. 

For the reasons already given, I set aside 
the decree of the lower Appellate Court and 
return the case to,the Court of first instance 
with direction t6 proceed with the execution 
of this decree according to law. The 
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appellant will get his costs in this and in the 


lower Appellate’ Court. a 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
e Seconp Civ, APPEBAL No. 239 or 1912. 
December 10, 1912. 

Present: —Mr. Justice Tudball. 
BALDEO PRASAD SHUKUL AND 
ANOTHER-—PLAINTIFFS—~ APPELLANTS 
VETSUS 
MAHABIR PRASAD MISIR— DEFENDANT 
— RESPONDENT, 

Transfer of Property Act (IF of 1882), s. 101— Mort- 
gage—Mortgagee purchasing right of morigagor at 
auction sale-—~Extinguishment of mortgagee’s right. 

A. mortgaged certain property to B. Subsequent to 
the mortgage, the right and title of tho mortgagor was 
put to an auction salo in execution of a simple money 
decrees and was purchased by B., the mortgagec. 
The mortgagor, however, remained in possession of 
the property and the mortgagee, auction-purchaser, 
broaght a suit for possession within 12 years. In 
that suit, the mortgagee declared himself as the full 
owner of the property. The suit, however, was dis- 
missed for default. After the lapse of 12 years from 
the date of the purchase, the mortgagee brought an- 
other suit, on the basis of his mortgage for recovery 
of the money by sale of the property: as 

Held, that the second suit could not be maintained 
as the mortgage security had been oxtinguished by 
the mortgagee’s purchasing the property ab auction 


sale. 
The institution of the previous suit clearly showed 


that the mortgagee did not intend to keep his charge 
alive and under the circumstances of the case, the 
continuance of the charge was nob at all for the beng- 
fit of the mortgagee. 

Second appeal from the decisions of the 
Additional Judge of Gorakhpur, dated the 
24th November 1911. 

Mr. Kelindi Prashad (with him Messrs, 
Benode Behari and Ramakant Malviya), for the 
Appellant. 

Mr. Mukerji (with him Mr. Iswar Sarn), 
for the Respondent. 


JUDGMENT.—This appeal arises out of 
the following circumstances. The defendant- 
respondent mortgaged certain property to the 
plaintiffs-appellants or their predecessors in- 
title. The mortgage was asimpleone. *Suab- 
sequently to the mortgage, the property was 
attached in execution of some body else’s 
decree and was put up tosale on the 20th 
of July 1893. [tewas purchased -by the 
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mortgagees.- They, however, though they 
obtained a certificate of gale, were kept 
out of possession. They, on the 12th of July 
1905, 2. e., within 12 years, brought a suit to 
obtain possession of the property. An 
examination of the plaint shows that they 
sought to obtain possession as fall owners 
and, as the facts are stated before me, they 
“were” full owners and entitled to possession. 
The suit was, however, dismissed on the 5th 
of December 1908 by reason of the plaintiffs’ 
default. They subsequently applied to the 
Court for re-hearing but that application was 
also disallowed. They have now brought on 
the 29th of July 1910 the suit, out of which 
this appeal has arisen, seeking to recover 
the mortgage-debt by sale of the mortgaged 
property. The first Court decreed the claim, 
but the lower Appellate Court has dismissed 
the suit. The plaintiffs come here on second 
appeal, The argument on their behalf is 
two-fold, firstly, that what they parchasad at 
the auction sale was the equity of redemption 
and what they sought by the former suit 
was the equity of redemption, and that 
what they lost by adverse possession is 
simply the equity of redemption and that 
the mortgagee right still subsists in 
them. The next plea is that the mortgage 
must be deemed to continue to subsist as it 


ewas for their benefit that it should subsist. 


Tt seems to me quite clear that the point ia 
covered by section 1OL of the Transfer of 
Property Act. Primarily in a case like 
the present when the mortgagee becomes the 
owner of the property incumbered, the charge 
or incumbranes is extinguished. Next, one 
has to see whether the owner of the incum- 
brance has denoted his intention by express 
words or by some action on his part to keep 
his prior charge or incumbrance alive. If 
thereis no express declaration or necessary 
implication, one has to see whether the 
continuance of the charge would be for his 
benefit. Applying the section to the facts 
of the present case, it would appear that 
there was no express declaration on the part 
of the mortgagees. But one cannot set apart 
entirely the suit that was brought in 1905 
and the nature of the plea therein, There 
can be no doubt that the present plaintiffs 
sought by that suit possession as full owners 
of the property, the full right of*ownership of 
which had vested in them. They were then 


eg @ntitled to put forward the comploto owner- 
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ship of the property and they chose to dos S. 
If it had begu their intention at that time or 
any time before it to keep their incumbranca 
alive, they could scarcely have brought their 
suit for possession as they brought it in 1905. 
It seems te me by necessary implication from 
the fact of that suit that they did not intend 
to keep that charge alive. Neither, in my 
opinion, can it be said that the continuance of 
the charge was at all for the benefit of the 
plgintiffs in the circumstances of*the present 
case. They were the mortgagees and they 
had acquired the rights of the mortgagor, 
Their benefit lay in enforcing their full right 
and in extinguishing their charge. It has 
nowhere been stated that the property which 
was purchased by them was valueless. 
Their benefit lay iv enforcing their full right 
and putting aside the charge, and the fact 
that they sued in 1905 isa clear indication 
what they deemed-to be for their benefit. In 
my opinion under the circumstances, the 
charge or incumbrance is clearly extinguish- 
ed and itis not open to the plaintiffs to 
enforce it. The appeal is disiwnissed with 
costs including fees on the higher scale. 
Appeal dismissed, 





CALCUTTA HIGH COURT. 
Sreconp Civit Appgeat No. 2095 or 1909. 
July 24, 1912, 

Present:—Sir Ashutosh Mookerjee, KT., 
Judge, and Mr. Justice Holmwood. 
MONMOTHA NATH PAL—~Puarntire— 
APPELLANT 
versus 


GIRISH CHANDRA RAY—Derenpanr— 


RESPONDENT. 

Revenue Sale Law (Act XI of 1859), s. 36—Suit 
against certified purchaser—Speciic performance of 
contract to convey property when purchased at revenue 
sale— Declaratory sutt—Consequential relief-Con- 
struction of section 36 to be strict and not liberal. 

The plaintiff requested the defendant to watch a 
revenue sale and to offer bids on behalf of the plain- 
tiff. Tne defendant agreed to do so, and to convey 
the property to the plaintiff, should he be able to make 
the purchase. The defendant offered bids in his own 
name and becamethe purchaser. He then received 
from the plaintiff the amount (chefourth of the pur- 
chase-money) necessary to be deposited then, and 
deposited it inthe Collectorate. Subsequently, the 
defendant declined to accept the balance from the 
plaintiff, which he procured from other sources and 


made the deposit in his own name and Deceme the 
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certéfied purchaser. The plaintiff brought a suit for 
the specific performance of the contract:, 

Held, (1) that section 36 of the Revenue Sale Law 
was no bar to the present action which had not been 
brought to oust the certified purchaser; e 
_ (2) that section 86 being a penal section should 
be strictly construed, and not liberally inter- 
preted so as to extend its application to cases 
neither covered by its terms, nor intended by the 
Legislature to fall within its scope, and thus to assist 
the perpetration of frand; 

(3) that as the plaintiff did not seek merely 
for a declaratory decree but claimed consequen- 
tial relief also, that is, the specific performance of fhe 
contract, his suit was not barred by seotion 42 of the 
Specific Relief Act. 


Appeal from the dacree of the District 
Judge of Midnapur, dated July 22nd, 1909, 
reversing that of the Munsif of that placa, 
dated July 30th, 1908. 

Babus Debendra Nath Ghosh and Hara 
Prasad Chatterjee, for the Appellant. 

Babus Mohendra Nath Roy, Mohini Mohan 
Chatterji and Biraj Mohan, Majumdar, for 
the Respondent. : 


JUDGMENT.—This is an appeal on 
behalf of the plaintiff in a suit for enforce- 
mont of a contrast of sale. Ths case for 
the plaintiff is that he was the joint owner 
of Mehal Ruthpur which was sold for 
arrears of revenue oa the 26sh March 1907. 
He alleges that he requested the defendant 
to watch the sale and to offer bids; the defend. 
ant agread to do so, and to convey the pro- 
perty to the plaintiff, should he ba able to 
make the purchases. While the plaintiff was 
temporarily absant from the Collestorate, 
the property was patup to sale; the defendant 
offered bids in his own nama and bacam3 
the purchaser. Immodiately on his return, 
the plaintiff asserts, he gave to the daferdant 
Rs. 450, that is, one-fourth of the purchase- 
money, for deposit in the Collectorate; the 
sum was reveived by the defendant and 
was duly deposited. Later on, when tka time 
arrived for deposit of the remainder of the 
purdéhase-money, the defendant proved false; 
hə deslined to accept the balanca, gob money 
from other persons and made the deposit 
in his own name, The plaintiff, thorefore, 
brings this suit for specific performance 
of the alleged contract of sala. Tho Coart 
of first instangs found the facts in favour 


of tne plaintiff and gave hima decrees. Upon 
appeal by the defendant, the District 
Judge has dismissed the suit on the 


ground that it is barred under section 36 of 
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Act XI of 1859, read with section 42 of tha 
Specific Relief ‘Act. In our opinion, this 
view cannot be supported. 

Section 36 of Act XI of 1859 provides that 
any suit brought to oust the certified pur- 
chaser at a revenue sale on the ground 
that the purchase was made on behalf of 
another person, not the certified burchaser, 
or on behalf partly of himself and partly 
of another parson, though by agresment 
the namə of the -cortified purchaser was 
used, shall ba -dismisssd with costs. This 
clearly is no bar to the present action which 
has not been brought to oust the certified 
parchaser. The plaintiff seeks to enforce 
specific performance of the contract of sale. 
If he obtains a decree for specific perform- 
anca, he will become the. owner of the 
property and will then be entitled to 
maintain an action in ejectment against the 
defendant. We are not uumindfal that the 
defendant has obtained a certificate from the 
Collectorate and has obbained delivery of 
possession, 
him, because the suit is not within the scopa 
of section 35. [Faza] Rthaman v. Immam Al 
(1)]. As has been repaatedly held, section 
33 is a penal section, and must ba con. 
struad stricily; it cuanot bə interprated 
libarally so as to extend its application to 
eves neither cayered by its farms nor, pras. 
simably, intended by the Loagislatura to 
fall within ifs scope. The Court will, un- 
doubtedly, not puta wida construction upon, 
that secsion, s9 ag to assist ths parpetration 
of fraud. Section 42 of the Spasific Rolief 
Act also is n? bar to this, suit. The plaintiff 
d)as not seek merely for a declaratory 
decresa; he claims spacific parformance of a 
contract and, if he establishes his allegations, 
ha is clearly entitled to ralief. 

The result is that this appeal is allowed, 
the decras of the District Judga set aside 
aud the case remanded to him,in order that 
the appgal preferred by the defendant may 
be tried out on the marits. The appellant 
is entitled to his costs of @his Court. 


oi Appeal allowed, 
(1) 14.0, 583. 


That, howevar, is of no avail to 
$ 3 
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MADRAS HIGH COURT. 

Orvin, ArpreaL No. 87 or 1910. 
December 16, 1912, 
Present:—Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
BOMMIREDDIPALLI CHINNA 
VENKAYA— APPELLANT 

e VETSUS 
Tat SECRETARY or STATE rog INDIA 
ın COUNCIL, hEPRESENTED BY THE à 
COLLECTOR or VIZAGAPATAM—~ 
RESPONDENT. 

Inam grant, construction oj —Payment of quit rent— 
Approximately estimated area mentioned in grant— 
Liability of grantee for water-cess for eacess acreage das- 
covered—Initention of granter—Finding on issue not 
specifically covered by plaintiff's prayer—Res judicata 
—~Civil Procedure Code (Act V of 1908), s. 11. 

Where, under the terms of an Inam deed, the 
grantee was to pay quit rent on a certain area which 
was only approximately estimated and he was freed 
from all further charge, and the extent was after- 
wards found to be greater and the Governmont levied 
from the Inamdar water-cess for the irrigation of this 
excess extent: 

Heid, that the intention of the Government was to 
leave the irrigated area, such as it was at date of 
grant, free of all charges besides quit rent and that the 
levy of water-cess for the portion that was in excess 
of what was approximately estimated at the time of 
the grant was illegal. 

Per Sadasiva Aiyar, J.—A finding on an evidentiary 
matter which has been directly and substantially in 
issue between the parties, though not covered by the 
prayers in the plaint, will be res judicata in a future 
suit relating tothe same matter, 

Lrishuvan Bahadur Singh v. Ramesur Baksh Singh, 
28 A. 727 (P. C.) 3 A. L. J. 695; 10 C. W. N. 1065; 
8 Bom. L. R. 722; 16 M. L. J, 440; 40. L. J. 405; 1 
M. L. T. 265; 90. C. 377; 33 I. A. 158, referrod to. 


Appeal against the decree of the District 
Court of Vizagapatam, dated 9th December 
1909 in Original Suit No. 18 of 1906. 

Mr. P. Narayanzmurthz, for the Appellant, 

Mr. O. F. Napier, Government Pleader, 
for the Respondent, 


JUDGMENT. 


Minter, J.—This appeal is by the plaintiff 
“from the decision of the District J udge of 
Vizagapatam, dismissing his suit against the 
* Secretary of State farthe recovery of certain 
sums of money exacted from him as water- 
cess payable on lands irrigated ia his Inam. 
The two principal questiops are:— (1) whether 
he has frrigated more than he was entitled 
to irrigate free of water-cess under the Inam 
Settlement for first crop? and (2), whether 
he was entitled to irrigate unter the Inam 
Settlement any part of this®land for second 


charge,” 


b 
erop without liability to water-cess? It was 
argued on“ behalf of the respondent, the 
Secretary of State, by the learned Government 
Pleader that, for the purposes of ascertain- 
ing the engagement with the Government, 
we must take the snam deed as fixing the 
area, on which irrigation was to be free and 
that we cannot, as the appellant asks ug 
todo, take it that the intention of the 
Government was, at the time of the Inam 
Settlement, to leave the irrigated area, 
such as it was then, free of charge 
unless that irrigated area happens to con- 
tain exactly the same acreage which, in the 
nam title-deeds, is stated to be the wet 
lands of the nam, The reasoning on which 
this argument is based is that wet assess- 
ment is part of the assessment on which 
quit rent is calculated, and it is the amount 
of quit rent which is to be taken as having 
been the price ab which the Government sold 
its rights and, tħerefore, as J understand 
the argument of the Government Pleader, 
we must take it that it is only the exact area 
which was then settled as wet land that has 
been paid for by the wet assessment. In my 
opinion, the true view of the case, the view 
which is suggested by all the documents and 
the title-deed itself, is that what the Govern- 
ment intended to free from all further 
charge than quit rent was all the area then 
registered as wet land; and I am confirmed 
in this view to some extent by the terms of 
the title-deed, which show that the area 
dealt with is an approximately estimated area 
and not an exactly ascertained area. Then 
the accounts on which has been based the 
calculation of quit rent show that the whole 
area which js registered as wet is the area 
entered in the title-deed though it is only 
approximate. The intention of the Govern- 
ment seems to me to have been that quit 
rent was to covey all charges that had been 
previously leviable upon it, but 1 see notbing 
to suggest that they took what was admittedly 
an approximate area for one purpose and 
intended to fix it for other purposes and say: 
“Wae give you the whole inam; we do not 
know what exactly the area is; but we take 
the area as it is now estimated and we say 
that that and that alone, right or wrong, 
you are entitled to irrigate without further 
It seems to me more probable that 
what was intended was “so much nagja land 
as you have, we leave to you as wet land 
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Whatever area you actually irrigate, # shall 
be treated as wet land. We have no 
further concern with 16.” That, of course, 
leads tothe difficulty of ascertaining what 
was the actual nanja area at the fime of 
the Inam settlement. Tha evidence which 
we have on that point is distinctly nob very 
satisfactory; but it is shown that the whole 
village on survey, instead of 337 acres 62 
cents as estimated at the time of the Inam 
Settlement? was found to contain an area of 
517 acres. The accounts show that the great 
bulk of the village was wet nanja land and 
that only a small portion was dry, por- 
ambote, topes and pasture lands. So that 
it is fair to infer that some portion of this 
difference between 3857 and 517 acres in 
the estimated area of the villaga was due 
to a mistake in estimating the area of the 
wet land of the village. It is suggested 
that we should take proportions, and, if wa 
take a proportion, we find that whatis re- 
gistered as 108 acres of wet land would ba, 
taking the total area of the village to ba 
517 acres, somewhere about 139 acres. Bat 
we have the admission made before us now 
that the actual mamool web area of the 
land is not more than 127 acres 21 cents 
which was irrigated in Fusie 1311. Now 
taking it that there wasa mistake in the 
total area of the village and thata portion 
of it must be attributed to wet land, there 
is no great difficulty in accepting the evi- 
dence on the side of the plaintiff that the 
actual area of wet land now irrigated has 
not exceeded the area included in the Inam 
Sattlement. The evidence on the other side, 
the Judge says, is extremely weak, and the 
Government Pleader has not asked us to 
place any reliance upon it. Consequently, the 
largest area of wet land irrigated in any 
year, 127 acres, 21 cents, is not, according to 
my view, shown to be an increase on the 
olg area and, therefore, nob shown to be liable 
to water-cess. 


Qn the other point, the Government 
Pleader has conceded that, judging from the 
rate per acre, taking ib as the basis on which 
quit rent is calculated for this enam, it is 
probable that,the land was taken as land 
yielding two crops and, therefore, the Govern- 
ment should not charge water-cess for the 
second crop. That view is confirmed by the 
Gudiket accounts which show that 120 acres 


of land were lands which have been yielding 
a second crop. , So, on the second point, my 
finding is in favour of the ‘appellant, 


This is sufficient to dispose of the appeal 
and to entitle the plaintif toa refund of 
the water-cess levied from him. Bat a third 
question has been argued before us and that, 
I confess speaking for myself, ie a question 
which has no relevancy to the case and thera 
is no relief in respect of it claimed in the 
plaint. In the plaint, the case was that the 
Government had charged water cess on land 
which was not liable to it, and the reliefa 
asked in respect of that matter are for a 
declaration that defendant has no right to 
levy water-tax and an injunction to restrain 
defendant from levying any such tax at any 
other time and the recovery of the amount 
collected from the plaintiff. Bat the ques- 
tion which has been argued is an entirely 
different question. It is whether the plain- 
tiff hasa right to put up once a week 
“poonu” ov bund in the main channel and to 
close other channels so as to raise the water 
to a sufficiently high level to irrigate 
some portion of his lands which he says 
cannot be otherwise irrigated. The District 
Judge has framed issues which seem to deal 
with that question and though it is quite 
clear to me that it has nothing to do with the 
question whether the Government are ef- 
titled to charge water-cass, still ib has been 
decided, and we are told that the result of 
that decision has been, that attempts have 
been made to stop the construction of the 
bund. Consequently, it is perhaps desirable 
that I should state my views on that issue. 
My view is that the evidence shows that 
from, at any rate, as far back as 1834 (Be 
hibit J) there was a bund and that bund was 
probably the Sunday poonu which has, 
undoubtedly, existed from 1878. Exhibit M, 
which was in 1861, also shows that, in that 
year, there was a bund which, L think, oan 
be identified with this bund. ‘here is nò 
suggestion that it was a different bund. At 
any rate, we have it that, before the Inam 
Settlement, there was a buid and, undoubt- 
edly, frome the evidence, a bund has been 
put up from before 1878. In 1878, the 
custom of putting up this poonu lund was 
in full force. The learned District Judge 
is of opinion that, had this right claimed 
Been exercised at the time of the Inam 


. @ © 
. 


104 


INDIAN CASES. : ý 


tyik 


BOMMIREDDIPALLI OHINNA VENKAYA ¥ SECRETARY OF STATE. 


Settlement, it must necessarily appear in the 
papers relating to that Settlement. It seems 
to me that that is not quite so clear, In 
the papers relating to the Inam Settlement, 
we donot find anything which sets out all 
the irrigation sources. So if may be that 
the question of the bund was not one which 
was considered at the time. Ab any rate, 
its absencé in the Inam Settlement seems to 
me insufficient to rebut the other evidenca. 
I am prepared to hold, on the evidence, tha? 
the plaintiff has shown that he had acquired 
the right which he cl&imed to construct the 
Sunday bund. But he has not asked for any 
relief in respect of that. I cannot, there- 
fore, give him a declaration. I have stated 
my view and can do no more for him in this 
suit, In my view, the appeal must be 
allowed and the plaintiff should be given a 
decree for the amount claimed with the usual 
interest and costs throughout. A declara- 
tion will be given that he is not liable to pay 
water-cess on any part of the wet area not 
exceeding 127 acres, 21 cents for first or second 
crop, The prayer for injunction is not pressed. 
The time to be specially fixed under section 
82 of the Civil Procedure Code will be three 
months. 
Sapasiva ÅIYAR, J.—On the questions (1) 
and (2) formulated in the judgment just 
ow delivered by my learned brother I en- 
tirely agree in his conclusions, and Ido not 
think I can usefully add anything to the 
reasons given in that judgment. As regards 
the third question relating to the right of the 
plaintiff to put up the poonu (dam) on Sun- 
days, it is true that the plaintiff did not claim 
any declaratory relief as to his right to put 
up such a dam. He must have thought that 
was an evidentiary matter supporting his 
other claims in respect of which hedid want 
reliefs. And it was only when the defendant, 
in his written statement, denied that eviden- 
tiary fact, the question had to be gone into 
efter formulating the dispute in the issues 
Nos. 3and 4 framed in the suit. As a 
finding has been given by the District Judge 
on that question and that finding is one of 
the important conclusions of fact on which 
the right of the plaintiff to get” the other 
reliefs was decided against him by the 
District Judge, I think a decision on that 
question is advisable on appeal alsa so as to 
prevent the parties from arguing in a future 
suit whether the finding on that question by 


the lower Court will or will not be res juaicag@ 
as against the plaintiff, The question whe- 
ther that finding of fact by the Distriot Judge 
can be pleaded as res judicata in a future suil 
will deptnd on whether the question involved 
in it was directly and substantially in issue 
between the parties in this suit and was 
treated asa relevant fact by the parties 
and the Court. Iam inclined to hold that 
it has been so treated in this case as relevant 
to the decision of the other questions which 
are directly connected with the reliefs contain- 
ed in the plaint in thia suit. Section 11 of the 
Civil Procedure Code, corresponding to sec- 
tion 13 of the old Code, gives the effect of 
res judicata to a decision not only on the 
prayers claimed by the plaintif in the plaint 
and granted to the plaintiff but also on an 
issue which has been directly and substan- 
tially in dispute between the parties. In 
Tribhuwan Bahadur Singh v. Rameshar Baksh 
Singh (1), Lord Magnaghten says at page 740 
on the effect of a finding 1 in a former suit on 
an issue as to adoption: ‘Whatever objections 
there may have been to that issue being rais- 
ed before the Commissioner on remand, both 
parties accepted it. It was treated as the 
main question in the suit. The issue was 
decided adversely to the appellant. Having 
regard to the language of the Code of Civil 
Procedure section 13, which deals with issues 
as well as suits, it would seem that the finding 
on the issue as to adoption must be treated as | 
res judicata.” No doubt, his Lordship 
abstained from expressing a final opinion on 
the question; but the opinion above expressed 
is naturally entitled to graat weight. So far 
as the merits of this third question are 
concerned, I am clear that Exhibit H, which 
I see no reason to hold to be not genuine, 
Exhibit J, Exhibit M and the other evidence 
in the case satisfactorily establish that the 
plaintiff has been enjoying the privilege of 
putting up this dam between the sources of 
smaller channels 39 and 40 in order to 
raise up the level of the water in the main 
channel above the opening of sub-channel 
40 to irrigate the lands in his village which 
are on such a high level, that without this 
poonu (dam) they could not be properly 

irrigated. In the result, I agréedn the decree 


(1) 28 A. 727 (P. 0.); 3 A. L. J. 695; 10 0. W. N. 
1065; 8 Bom. L. R. 722; 16 M. I J. 440; 40. LJ, 
405; 1 M. L. T, 265; 90. O. 377; 33 I. A. 156, ® 
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proposed by my learned brother. ° ° 
Appeal allowed. 


LOWER BURMA CHIEF COURT. 
First Orvie APPBALS Nos. 59 anp 60 or 1910, 
May 29, 1912. 
Present: —Sir Charles Fox, Krt., Chief Jedge, 
and Mr. Justice Hartnoll. 
HAJI AHMED MOOLA DAWOOD anp 
ANOTHER—APPELLANTS 
: versus 
M. I ARIFF AND OTHERS— RESPONDENTS 
AND 
MAHOMED SULEMAN ISMAILJEE AND 
OTHERS——ÀPPELLANTS 
. VETSUS 


_M. I. ARIFF AND oraers—Resronpents, 

Muhammadan Law-—~-Wakf—Religious tnstitution— 
Jumma Masjid at Rangoon--Management and direction 
—Right of Randerian Muhammadans—Sunnt Mu- 
hammadane. 

Rent-free lands were granted by Government in 
1862 upon trust to build and maintain a mosque or 
place of worship for and to the free use of all persons 
professing the Sunni sect of the Mubammadan religion 
on condition that the lands should not be pub to any 
other uss. In 187La part of the buildings on the 
land was used for stalls, let out on hire and on objec- 
tion being raised to this use of the land by officers 
of Government, five prominent Randerians, (Sunni 
Muhammadans coming from a village called Rander 
near Surat in Bombay Presidency) contributed in. 
equal shares and bought the lands and build- 
ings at an upset price of Rs. 2,3806-4-0 and then made 
them over to the masjid, reserving in the gift dead the 
management and control of the masjid totke Ran. 
derian community. Since 1862, the management had 
always been in the hands of members of the Randerian 
community only: 

Held, (1) that the five prominent Randerians, who 
bought the land and buildings in 1871, did not pur- 
chase them in a personal but in a fiduciary capacity;that 
the effect of the purchase was only to turn the original 
free grants into revenue paying ones; that, as the trust 
—the masjid and its properties—existed before the 
frot grants were given, the right way of looking at the 
transaction of 1871 was that the five purchasers con- 
iributed the purchase-money to the trust andin taking 
the conveyance did so in trust for the masjid: 


(2) that as the lands on which the mosque was 
built was obtained on trust for a mosque for all per- 
sons professing the Sunni sect of the Mubammadan 
religion, all Sunni*Muhammadans were entitled to a 
voice in the management‘and control of the Jumma 
Masjid at Rangoon. í 

Ibrahim Esmael v. Abdool Carrim Peermamode, 35 I, 
À. 151; 1 Ind. Cas. 314; 18 C, W. N. 26 (P. C.); 4 M. 
L. T, Sp&ial p. 25, followed, = 
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Messrs. Rutledge and Alexander, for the 
Appellants. * e / 

Messrs, Danita and Das, for the Respond- 
ents, 

JUDGMENT, 

Fox, Č. J.—The answer to the questions in 
issue in the suit appear to me to depend upon 
whether the lands, Ist class 18 No. 12 and 
4th class lot No. Sin Square C., which were 
granted by the Government by deeds dated the 
25th May 1862 to Moolah Ibrahim, Gollam 
Moideen Moolah and Cassim Ahzim upon 
trust to build and maintain thereon a mosque 
for and to the free use of all persons professing 
the Sunni sect of the Muhammadan religion, 
have ever been freed and released from that 
trust. If they have not been so freed and 
released, then it appears to me that the ease ig 
not distinguishable in essentials from the case 
of the chief mosque at Port Louis in the island 
of Mauritius dealt with by their Lordships of 
the Privy Council in Ibrahim Esmael v. 
Abdoo! Oarrim Pezrmamode (1). The events 
previous to the execntion of the above deeds 
appear to me to be of minor importance, Before 
the date of them, whoever held the lands could 
only have held them atthe will of Government, 
or as whatis known in this province as Squat- 
ters. On the conquest of Rangoon, the land 
within its limits was confiscated to Govern 
ment and no previous private rights to it were 
recognised, According to the rules issued in 
1853 for the grant of town allotments re- 
published in Fryers Handbook, page 258, 
persons known to the local authorities to hava 
occupied residences or places of business when 
the war broke ont were given the concession of 
being allowed to retain their sites on payment 
of the minimum selling price fixed for such 
lots as they held without the lots baing put up 
to auction. Otherwise, no one could acquire a 
title as against Government except by purchase 
at auction or by prescription, andin 1862 no 
question as toa title by prescription could. 
havearisen, The Government grants of the 
mosqus lands in 1862 constitute the first titlee 
any one could have haf tothem. Whoever 
asked for fres grants of them must have asked, 
or the Government must have insisted, that 
the lands were to ba devoted to the gite of a 
mosque for the use of all persons professing the 
Sunni sect of the Muhammadan reiigion: the 


£1) 35 J. A, 151; 1380. W. N. 26 (P.O); 4 M. L 
T. Special p. 25; 1 gd, Cas, 314, e. 


1(6 
HAJI AHMED MOOLA DAWOOD U. M. I. ARIFF, 


lands were given and accepted upon such con- 
dition and trust. è MA 

The deeds contain a provision for 
appointment of new trustees by the Deputy 
Commissioner of Rangoon,but in the following 
year, section 22 of the Religious Endowments 
Act, 1863, rendered this provision nugatory. 

They also Contain a provision that if a good 
and substantial mosque was not erected within 
a year, or if the land should atany time be 
put to any use or purpose other than that for 
which the trust provided: it should be lawful 
for the Deputy Commissioner for the time be- 
ing to revoke the grant and the land with 
building on it would then revert to Govern- 
ment. 
The Ist class lot was put to uses other than 
what Government must have contemplated at 
the time it granted it. Shops were built on a 
portion of it and these were let oat in order 
to provide an income for the maintenance of 
the mosque. Other communities, who had 
received free grants of land for religious 
edifices, had also apparently combined busi- 
ness with piety and had similarly put upon 
their lands buildings which bronght in an 
i e. 
The attention of Government officers was 
called to this state of affairs in 1870, and 
aetion was taken by them, As to what that 
action was, we have the evidence of two 
gentlemen who were not then concerned in the 
management of the mosque about which this 
snit is. They say that Cassim Ahbzim, one of 
the trustees under the deeds, told their 
community that the grants had been cancel- 
led. A safer indication of what actually 
happened is to be gathered from the few 
Government records now procnrable. They 
are as follows:— 





DEPUTY COMMISSIONER'S Court, District 
RANGOON. 
. THe 12ta or Jury 1870. 
REVENUS SIDE MISCELLANEOUS CASE NO. 103 
or 1870. 
Read order from Chief Commissioner in 
Mise. Rev. No. 15 of 1870. 
Dated 24th February 1870. 
Readereport from Town! Surveyor showing 
that a portion of the ground granted to the 
Mussalmans at the west corner of Mogul and 
Dalhousie streets for religious purposes is 
gccupied by bazaars, a 
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ORDER.—A 


ros 


served on the trustees for their attendance 


at this Court on Saturday next 15th instant 
to show cause why the bazaars should not be 
resumed, ‘ 
Signature-——(illegible) 
D. 0, 


EEE 


Deputy Commissioner's Coort, DISTRICT 
e RANGOON. 
Tne 21st or Jury 1870. 
Read proceedings in this Court dated 1st Instant. 

Case called. Cassim Ahzim, one of: the 
trustees for the Musjzd at the south-west 
corner of Dalhousie and Mogul streets, is 
present-—states: — 

T have no copy of the grant making over 
the land for the “Jumma Masjid.” Golam 
Moideen Moollah who had the original has 
taken it with him to Surat. Colonel Phayre 
and Colonel Ardagh have both been to the 
spot and sanctioned the erection of bazaars 
on the ground granted for a (Musjid) mosque. 
On the land, there are eight shops rented at 
10 rupees each per mensem—making 960 
rupees in the year. We pay Rs. 9-12 0, as 
Municipal tax and Rs. 29-15 O as Land assess- 
ment in lien of tax. Outofthe balance we 
pay to Mooilah every month. The proceeds 
are not sufficient to meet the current ex- 
penses, The Government gave a free grant of 
First Class Lot No. 12 in square C., it is 
on that lot, the eight shops or stalls are built 
along Dalhousie Street, 4th Class Lot 
No. 6 was granted by Government, in trust, 
2nd Lot No. 24 ©. 1 was bought from 
Governmert and a portion has been set aside 
for the mosque. I cannot say how shops 
came to be allowed or if there is any authori- 
ty for their erection, 

Initials ( ) 


š Tilegible. 
The office records to be searched to see if 
any permission can be traced for these 
eight shops to be erected. 
Initials (——) 
llegible. 
I cannot trace any document showing that 
permission was given to erect shops or dwell- 
ing houses on the land. 





22nd July 1870, (Initialled) J, N. S, 
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To, 
Tar ComMMIssiones or Paay. 
Sir, 


With reference to your Miscellaneous 
Proceedings No. 21 of llth February 1870, 
and Revenue Proceedings No. 15 in the Court 


of the Ghief Commissioner, dated the 24th ° 


idem, both on the subject of the rem4val of 
certain buildings ereeted on land granted to 
the Parsi community for a chureh, I have 
the honour to 
inquiries as to how lands similarly granted 
to other religious communities have baen 
used. I find that Government gave a free 
grant of Ist Class lot No. 12 in Square O l at 
the ovrner of Dalhousie and Mogul Streets to 
the Sunni sect of Mahammadans on which to 
build a mosque. Onthigldnd, eight shops or 
stalls have been erected. These eight shops 
are -lent at Rs. 10 a month each or Rs. 960 a 
year. For the use of this land Rs. 9-12-0 is 
paid as Municipal tax and Rs. 29-15-0 as 
land assessment in lieu of capitation tax or 
Rs. 39-11-0 annually. Out of the balanca, 
Rs. 30-0 0 a month is allowed for the support 
of the Moollah or priest, and it is stated that 
the balance is not sufficient to cover current 
expenses, lighting, etc. I can find no written 
order by which taxes were levied on these 
buildings but Cassim Ahzim, one of the tras- 
tees, informs me that Col. Phayre visited 
the place and sanctioned their being levied ; 
and this is confirmed to some extent by your 
own re-collection. 


The question appears to be:—shall all 
buildings but the religious edifica be remov- 
ed, or shall they be psrmitted to remain sub- 
jagt to taxes ? 


As no purchase-emoney has been paid, I 
would suggest that double Municipal tax be 
levied unless the land be bought in which 
case all imperial and local taxes will have to 
be levied. [ think it is a pity to sacrifice 
any of our Maricipal funds, 


(sa) i 
Offg. Deputy Osm- 
missioner, Rangoon, 





stoner’s Office. 
6th Aegust 1870. 


Deputy Jommis- | 
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No. 208. 
To, ` ° 
Tae Orricer IN Revenue CAARGE IN THE 
Town or RANGOON. 
Datzd 12th November 1870. 
SIR, 

The question has arisen as to the pro- 
priety of buildings other than those used for 
religious purposes baing allowad to remain 
= ground granted for churches, məsques, 
ete. 

The Commissioner of Pegu hag askel to 
bə furnished . with a plan showing the 


spacas granted for churches and on 
which  secalar buildings have baen 
erected together with a report showing 
the circumstances and conditions under 


which each grant was given, and what 
orders have been passed on the subject and 
by whom, in raspect of any deviation from the 
intention of the grants. 

Please refer to my Miscellaneous R 
Procesdings No 103, dated 17th Jaly 1870, 
herewith sent and after calling on ths 
several trustees to furnish any information 
you require, state in what cases you re- 
commend the trustees should ba called upon 
to remove the extraneous buildings. hig 
inquiry need not extend to the Parsi Church 
ground, regarding which I have recsiged 
special orders. 

To, 
Tas Dzpory Commrs3iover, RANGOON, 
Dated 6th January 1370, 
Revenue. 

IR, 

I have completed the inquiry regarding 
buildings on lots set apart for religions pur. 
poses orderd in your No. 208 dated 12th 
November 1870, and have the honour to 
report as follows: — 

There are oaly two lots in the town 
which I found necassary to include in thy 
inquiry wiz, lot 12: First class G..] ab the 
corner of Mogul Street and lot 6 First Olas’ 
D-2. close to the Sule pagoda, With regard 
to the first of these, the trustees wish to 
buy the lénd and I have recommende] that 
they bə allowed *to do s3 in my lior 
No. 16—2 dated the 15th ultimo to yoar 
address. . 

% % ki x 


The records, have suffered much frog 
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time and climate, and some portion of the 
above is searcely decijpherable. Nothing 
further is presumably now in existence 
showing what the final orders of Government 
were, but two deeds on the printed forms 
used by Government at one time for transfers 


of land sold by it, are in evidenca and are ` 


dated the 3ræ February 1871. One grants 
the Ist Class lot to Mahomed Abrahamjee 
Dooplay, Hussain Ariff, Mahomed Pattel, 
Mahomed Hussain, and Bbrabim Ally 
Moollah in consideration of their having 
paid Rs. 2,156-4-0 for it; and the other 
grants to the same persons the 4th Class 
lot No. 8 in consideration of tha payment 
of Rs. 150. These prices are admittedly 
the minimum selling prices laid down in 
the rules issued in 1853. These sale-deeds 
contain no reference to any trust for the 
mosque and it was contended by the 
Advocate for the present trustees that the 
effect of them in law was that they con- 
ferred on the grantees full right to dispose 
of the lands as they pleased although they 
bought the property with the intention of 
devoting it to the mosque on the lands. It 
is not contended thatthe grantees did not 
know that the lands were previously subject 
to a trust for the mosque; 16 is manifest that 
they bought them to save the land for the 
mosque and also for the shops that produced 
income to maintain the mosque and worship 
at it. The entries in books of account of 
sums paid for the purchase leave no doubt 
as to the grantees having bought for the 
mosque, and not for themselves as private 
individuals. It is inconceivable that any 
Muhammadans should have done otherwise, 
that they should have even wished to do 
otherwise, and that they would bave been 
allowed by their co-religionists to do other- 
wise. The above appears to me to be 
suficient to show thatthe lands were not 
freed from the trustto which they were 
subjected by the deeds of 1862. 


* Looking at the matter from the point of 
view of the Government officers’ action, 
it would appear that there never was the 
smallest idea on their part of resuming the 
land except the portion œf which the shops 
had been erected. If Cassim Abzim told 
his fellows that the grants bad -been can- 
celled, he must have greatly misapprehended 
the ideas of the Deputy, Commissioner 
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whoever was the go-between. Jtis evident® 


that the Government officsrs thought that 
they were dealing with the trustees of the 
mosque and that they were compromising 
with the trustees for the breach of the trust- 
deeds of 1862 by the erection of shops. 
The effect of what ultimately took place 
was that on payment of a minimum price 
for the whole of the lands and on accept- 
ance of a grant in the ordinary form 
previously used, the grantees were to keep 
the shops and other unauthorized buildings, 
they had erected. It is in the highest 
degree improbable that if the Government 
officers considered they were dealing with 
five private individuals, who wanted lands 
for their own purposes, they would in 
1871 have let them have land in the heart 
of the business quarter of a rapidly-risen and 
rapidly-growing town at the minimum prices 
fixed in 1853 not long after the British took 
possession of it. Moreover, if the rules of 1853 
were still in force, it would have been the 
duty of the officers to put the land up to 
auction, instead of selling it ab prices which 
could not, at the time, have represented any- 
thing like its real value. 

To one who has had some experience of 
how matters, which, in the present day, would 
be carried out under legal advice, were done 
in the earlier days in Rangoon, the way in 
which the compromise about the shops on 
the land, for such it was, was carried oub, is 
not surprising. Priated forms are handy and 
do not take long to fill up. The forms on which 
the deeds of 1871 are written did, as far as 
Government was concerned, express, no doubt 
meagrely, what it was then doing. The 
entries in the Town Land Register respecting 
the two lots of lands were relied upon as 
proof that the deeds of 1862 were cancelled by 
the Government. The entries in this register 
afford, at best, a fallible guide to the real 
facts of transactions, but the actual entries 
referring to the grants of 1862 are merely 
“this entry is cancelled vide Case No, 16 of 
1870-1871.” The record of this case is 
presumably not now in existence or it would 
have been produced at the instance of one or 


other of the parties. F: 


The originals of the deeds of 1862 which 
were delivered to the grantecs have also not 
been produced and sre not in the hands of the 
present trustees of the mosque, The dupticates 
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*of them retained by Government are, however, 
still in existence. We have inspected these, 
the one conveying the lst Class Lot bears a 
note in the margin: “This grant has been 
revised by a grant of the land at upset 
price—vide Case No. 16 of 1870-1871,— 
I. N.S.” 

These entries do not lend strength to the 
contention that the Government resumed the 
lands and re-granted to the grantees of the 
deeds of 1871 as individuals to be enjoyed and 
used by them in whatever way they thought 
fit. If anything were wanting to show that 
the lands were granted to the grantees named 
in the deeds of 1871 on the understanding 
that they were the trustees of the mosque then 
on the land, and that the grantees took the 
land in trust for the mosque, the deed 
executed by them on the 16th March 1872 
appears to me to put the matters beyond all 
doubt. It recites, and this recital must have 
been entered under the” instructions of the 
grantees, thatthe Government had granted 
them the lands under the deeds of 1871, to be 
held and retained solely for such purposes as 
the ground was originally required (probably 
a mistake for acquired) from Government in 
like manner as pieces or parcels of ground 
were obtained by the various sects in the 
town of Rangoon. 

_ The document was presumably meant to 
be a declaration of wakf of the lands. For 
the first time, the Randeere Sunnut Jummanth 
Worra Punchayet is mentioned, and the 
document purports to assign the management 
ofthe “Sunni Jumma Musjid” to nominees 
of that community. The execntants of . it 
purported to do something to the same effect 
asthe OCutchees did in the case of the 
principal mosque at post Louis in Mauritius, 
A considerable portion of the lands for that 
mosque was purchased for the whole Muham- 
madan congregation of the Island. Their 
Lerdships of the Privy Council held that the 
methods by which the Cutchee Muhammadans 
attempted to retain for their body the exclr- 
sive administration of the mosque and its 
wakf properties were invalid. In the present 
case, the principal land on which the present 
Jumma Musjiq in Rangoon stands was ob- 
tained upon trust to baild and maintain 
thereon a mosque for and to the free use of 
all persons professing the Sunni sect of the 
Muhangmadan religion. 
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In the Mauritius case (1), the funds for the 
mosque had ‘been chéefly contributed by Cut- 
chees and the direction and the administra- 
tion of its affairs had been in the hands of 
Cutchees only. In the present case, the funds 
for the purchase of the lands were wholly 
contributed by Randerians and the funds for 
the erection of the present and fast mosques 
were contributed chiefly, if not almost wholly, 
by Randerians; the direction and management 
of the Rangoon Jumma Musjid has been 
continuously in theehands of the Rander 
community. 

Their Lordships held that the objectors 
to the deeds, which purported to give to the 
Cutchees the sole rigkt to manage the mosque 
for all futurity, were entitled to have those 
deeds set aside, on the ground that the 
original wakf was for the whole Muhammadan 
congregation of the Island. In my opinion, 
it must also be held that the objectors to a 
scheme, which for all futurity will placa the 
management of the Rangoon Jumma Musijid 
in the hands of the Rander Sunni Yori Jamanta 
only, are entitled to have their objection 
sustained on the ground that the lands on 
which the mosque is built was obtained on 
trust for a mosque for all persons professing 
the Sunni sect of the Muhammadan religion. 

In my judgment, the issue fixed should 
have been decided by the answer “all Sunni 
Muhammadans are entitled to a voice in the 
management and control of the Jumma 
I would reverse the 
decree passed by the learned Judge of the 
original Court, The scheme settled in con- 
sequence of that decree will fall as a matter 
of course. 

When another scheme is under considera. 
tion, I think it would be well to consider 
whether any provision is required in ib for 
the appointment of new trustees, and whe- 
ther this matter should not be left to the 
Court entirely unhampered. Times change 
and what may be quite suitable at one time 
may be unsuitable inthe future. A 

The case appears to rfie to be one in which 
each party should bear kis own costs in both 
Courts. 6 
4 Hartyout, J.—The two Appsals Nog. 59 and 
60, which were appeals from the decree passed 
in Civil Regular No. 333 of 1903 of the 
original side of this Uourt, were heard 
tégether. The suit was one under section 
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539 of the Civil Procedure Code (XIV: of 
1882) to appoint trustees for’ the Surati 
Jumma Masjidin Rangoon, to vest in them the 
properties of the trust and to sebtlea scheme 
for the management of the trust. The 
contest has been as to who are eligible to 
have a voice in the management and control 
of the masjið. One set of the parties who 
call themselves Randerians, that is, persons 
who come from the village of Rander in 
the vicinity of Surat and their descendants, 
claim that their comnfunity alone are so 
eligible. Another set, who come from the 
neighbourhood of Surat other than Rander, 
claim that they have aright to a voice in 
the management, Another set claim that 
all classes of Sunni Mubhammadans have a 
right to a voice in the management. The 
learned Judge on the original side decided 
that the Randerians alone are entitled to 
the management of the masjid, and so the 
other two sets have appealed. 

The masjid was founded before the year 
1860 A. D., as is clearly proved hy Exhibit 2 
which is a deed of gift—wagf—by 
Cassim Abzim Dupley to the masjid of the 
northern portion of 2nd class lot No. 24 
square C. 1, measuring 40 by 60 feet. There 
is no good reason to disbelieve Moolla Abdul 
Rgbim when he says that the first masjid 
was erected by his father Mulla Hashim in 
1854. It seems to have been burnt down in 
1857, and then re-erected of wood. Mulla 
Hashim was a native of Rander, It is claim- 
ed that he bore the entire expense of erecting 
the mosque in the first two instances and en. 
tries from his books are putin. These entries 
there are no good grounds for doubting; but 
it would be difficult to hold that he supplied 
all the money and materials, and no one else 
subscribed. At this space of time it is 
impossible to prove whether he bore the total 
expense or not. Abdul Rahim says that 
ghops existed from the beginning and no 
account of the amount of rents derived from 
them is putin nor how such rents were ex- 
pended. Butit is clear that the masi¢d exist- 
ed in 1880. Abdal Rahim says that it was 
first built on the Ist class lot. The trustees 
in 1862, were evidently ° concerned about 
their title and obtained revenue free grants of 
Ist class lot No. 12 in square 0.1, and 
4th class lot No. 8 in square (CO. 1, on the 
96th May 1862. These grants were upon trust 
t® build and maintain a mosqhe or place of 
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worship for and to the free use.of all persons 
professing the Sunnisect of the Muhammadan 
Religion. They also prohibit the lands be- 
ing put toeany other use. From these grants 
it may ba taken as provei that from the 
beginning the masjid was not reserved for 
the use of Randerians only, but was for the 


general use ofall Suuni Muahammadans. Eb- 
rahim Ally Moollain his evidence says that 


*in 1364 all classes of Sunnis used the mosque. 


In 1870 there was trouble with the Govern- 
ment as the Government officers discovered 
that on the lst class lot there wereshops rented 
out ata profit. Thoe lands then belonging to 
the masjid consisted of the northern portion 
of 2nd class lot No. 24, which was revenue 
paying, (vide Wxhibit 1), the two revenue 
free grants, the Madrassa land 2nd class lot 
No. 6, in Block D. 1, (wide Exhibit 5) which 
wag probably revenue paying, as no free grant 
is proved nor is there any reason why 


one should have issued in the first in- 
stance as shown by the evidence. When, 
therefore, Cassim Admji said on the 


Qist July 1870 that land assessment and 
Municipal taxes were paid, such were prob- 
ably paid for the lands other than the free 
grants, This also appears from the latter 
part of his statement. The result of the 
trouble was that five prominent members 
of the Muhammadan community, who are 
mentioned in Exhibits A and B and who were 
Randerians, bought Ist class lob No. 12 and 
4th class lot No. 3 at an upset price of 
Rs. 2,306-4 but the lands became revanue 
paying for thea land assessment and Municipal- 
tax. The deeds A and B bear date the 3rd 
February 1871. Subsequently on the 16th 
March 1872, the five persons, who are 
described asthe purchasers in Exhibits A and 
B, made a deed of gift of Ist class lot No. 12 
and 4th class lot No. 8 tothe masjid but at 
the same time reserved the managemant to 


the Randerian community. The defi 
describes the community as the Kandher 
Soomah Jammauth Worra Punochayet. 


Since then up to the time this suit was 
brought, the management has always been 
with the Randerian community. It is urged 
that the free grants of lst clasg lot No. 12 
and 4th class lot No. 8, Exhibits 3and 4, were 
cancelled by the deeds, Exhibits A and B, and 
that, therefore, the five purchasers recited in 
Exhibits A and B became the absolute @wners 
of the two parcels of land aud could do what 
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. iey liked with them and that, therefore, 
when they executed Exhibit C, they 
had a full right to reserve the manage- 
ment as they pleased. The _ learned 
Judge on the original side held that on the 
execution of the deeds, Exhibits A and B, the 
five purchasers did have a fall right to do 
as they pleased with the lands. Iam un- 
able to agree with him. The evidence seems 
to me to show clearly that they did not pur- 
chase the lands in a personal but jn a 
fiduciary capacity. The Exhibit P-l is Eb- 
rahim Ally Molla’s entry in his book of his 
Rs. 325:— “Paid into the Surati Mosque for 
the sake of God Rs. 325.” Exhibit R is the 
entry of Hashim Ariff’s share. It begins: 
“Debited to the charity account Rs. 325.” 
These entries show that the five men gave 
their money for the mosque. The revenue 
proceedings show that Government consider- 
ed that it was dealing with them in the 
capacity of trustees. The correspondence 
shows so, and also the fact that they were 
given the lands at an upset price far below 
its real value. It seems clear to me, that 
if the five men had attempted to pull down 
the mosque and devote the land to secular 
purposes and Government had noticed 16, 
Government would have taken steps to get 
full market-value for its land, Further 
their co-religionists would have been up 
in arms, and said that they had got the land 
on false pretences. The arrangement that 
was come to between them and their co- 
religionists seems clearly to have been 
that they were public spirited enough to give 
the mosque the wherewithal to avert the im- 
pending trouble. The trust still existed, that 
is, the masjid and its lands and shops and re- 
venues, Stress is laid on the fact that the five 
men who provided the money appear as the 
purchasers but it must be remembered that 
then Moolla Ibrahim had gone to Mandlay, 
Goglam Moideen seems to have been away and 
Cassim Ahzim is said to have beeu in moue- 
tary difficulties. So the five purchasers, who 
helped the masjid out of a difficulty, took on 
the management The original free grants by 
Government became revised into revenue pay- 
ing ones; but this does not seem to meto affect 
the matter. Wéare not considering the posi- 
tion of Government. The trust, the masitd and 
its properties, existed before the free grants 
were given. The trustees in the execution of 
their duty aided the trust by obtaining the free 
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grants and perfecting their title over a por- 
tion of the masjid lands. The trast existed 
irrespective of the Government grants, when 
the trouble arose in 1870. The northern por- 
tion of 2nd class lot No. 24 and the Madrassa 
jand had nothing to do with the free grants. 
They formed another portion of the trust pro- 
perty. The right way to look ate the transac- 
tion of 1870 seems to me to be that the five 


„purchasers contributed the purchase-money to 


the trust and in taking the conveyances did so 
in trust for the masjid trust. 

Subsequently, the masjid, which was a wood- 
en building, was pulled down and a large and 
expensive one erected. The appellants endea- 
vour to show that they subscribed handsomely 
to the new erection. I do not think that 
they have succeeded in doing so, though I am 
inclined to believe that the firm of Hajee 
Mahomed, Hadjea Wally Mahomed’s father, 
did subscribe. People other than the Han. 
derian community may have given a little; 
but it seexas clear that the Randerians gave 
by far the larger portion, if not almost all. 
They seem to have been ia thosa days the 
richest and most influential community of 
the Sarati Sanni Muhammadans in Rangoon. 
It is natural that they should under the cir- 
cumstances wish to keep the management in 
their hands as up to the time of this suit it 
seems to have always been so; and they have 
subscribed the monies for the masnd and its 
appurtenances. I would digress here to say 
that I agree that Goolam Moideen was prob- 
ably Randerian. But the question is whe- 
ther they can legally do so. Ibis contended 
that, until the deed Exhibit C of 1872 is set 
aside, they must retain the management and 
that the suit is time-barred. The suit is one 
under section 539 of the repealed Civil Pro- 
cedure Code, The Mahomed Hassim men- 
tioned in the deed, Exhibit C. could not bind 
the whole Sunni Muhammadan commu- 
nity and at any time it seems to me to 
have been open for members of that com- 
munity, on obtaining the requisite permission, 
to have brought a suit “under section 539. 
So I cannot allow such pleas. Mahmood, J., 
in the case. of Queen-H mpress v, Ravean 
(2) said: “Now, it iga fundamental principle 
of the Mahammadan Law of wagf, too well. 
known to require the citation of authori- 
ties, that when a mosque is built and con- 
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seerated by public worship, ib ceases to be the 
property of the builder and vests in God (to 
use the language of the Hedaya) ‘in such a 
manner as subjects it to the rules of Divine 
property, whence the appropriator’s right in ib 
is extinguished, and it becomes a property of 
God by the advantage of it resulting to his 
creatures’. Aenosque once so consecrated cannot 
in any case revert to the founder, and every 


Muhammadan has a legal right to enter it, and | 


perform devotions according to his own tenets 
so long as the form of worship is in accord 
with the recognized rules of Muhammadan 
Ecclesiastical Law.” Syed Ameer Ali, in 
his work on Muhammadan Law, classes a 
Jamma Masjid as amongst the trusts which 
are dedicated to the public at large. The 
deeds Exhibits 3 and 4, and the evidence 
of Ebrahim Ally Moolla show the nature of 
the congregation of the masjid we are con- 
sidering and ibis alsoa Jamma Masjid. I 
must, therefore, hold that from the time it 
was founded during the days of Moolla 
Hashim, it was founded for those who profess 
thetenets oftheSunnisect of the Mahammadan 
religion, and that allsuch persons have had and 
have aright to goand worship at it. The 
question, therefore, arises as to whether they 
should be debarred from a voice in its ad- 
ministration and management. In this con- 
Section, we have the case of Ibrahim Esmael 
v. Abdool Carrim Peermamole (1), to guide 
us. In that case at page 163, their Lordships 
said; “If a portion of the congregation chose 
to form a new association, they had no right 
to transfer all the property to such new asso- 
ciation, and exclude the rest of the congre- 
gation from membership and from parti- 
cipation jn the management of the affair 
of the mosque.” There are points of differ- 
ence in the two cases; for instance, in the case 
before their Lordships, those other than the 
Cutchees seemed to have subscribed more to 
the mosque than those other than the Rande- 
"rians have been proved to have done in the 
| present case; but the principle seems to be 
the same. I am, thenefore, of opinion that the 
management of the masjid cannot be allowed 
to remain in the hands of the Randerians 
only. I accordingly concur in the finding to 
the issue fixed by the learned Judge of the 
Original side which is proposed by the learn- 
ed Chief Judge and to the order in conse- 
quence which are proposed by him. .. 
e easree revarsed. 
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Seconp Civy, APPEAT No. 1525 or 1910. 
December 17, 1912. 
Present: —~Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 
KAILASH CHANDRA NAG—P taintire 
— APPELLANT 
eersus 


Tae SHORETARY or STATE ror INDIA 


In COUNCIL-—~DerenpanT — RESPONDENT, 

Police Act (V of 1861 as amended by Act VII 
of 1895), ss. 15 cl. (4), 16~—Quariering of additional 
Police—Apportionment of cost among inhabitants— 
Apportionment tobe made by District Magistrate— 
Apportionment illegal if made by Deputy Magistrate— 
Realization of amount of apportionment made by 
Deputy Magistrate, illegal — Swt for refund of amount 
~-Secretary of State, if suit against, rightly brought. 

The number of Police was :ncreased in certain places 
under section 15 of the Police Act, 1861, and the cost 
of the increase was apportioned bya Deputy Magis- 
trate among the inhabitants of the places. The 
plaintiff appealed to the District Magistrate to alter 
the apportionment, but the appeal was dismissed 
and the amount assessedeon the plaintiff was recovered 
from him under section 16 by distress and prestin- 
ably applied to the maintenance of the Police force as 
provided in that section. ‘Iho plaintiff brought an 
action for the refund of the amount against the 
Secretary of State for India in Council. 

Held, that under section 15 clause (4) it was the 
duty of the District Magistrate to apportion the cost, 
and that consequently the apportionment by tho 
Deputy Magistrate was illegal; that the .dismissal of 
the appeal against the Deputy Magistrate’s order of 
apportionment, did not amounts to the making of an 
apportionment by the District Magistrate; that, thero- 
fore, the amount of the apportionment was not 
legally realised from the plaintiff and that his suit 
had rightly been brought against the Secretary of 
State, as the money was at one time at least at 
the disposal of the Local Government, 

Peninsular and Oriental Steam Navigation Co. v. 
Secretary of State, 5 B. H. C. R. Ap. 1; Bourke A. 0. 0. 
166 and Shivabhajan v. Secretary of State, 28 B. 314 
at p. 321; 6 Bom. L. R, 65, referred to. 


Appeal from the decree of the District 


Judge of Mymensingh, dated January 17th, 
1910, confirming that of the officiating Munsif 
of Sherpur, dated March 26th, 1909. 

Babus Kishor’ Lal Sarkar, Mukunda Neth 
Roy and Akhil Bandhu Guha, for the Appel- 
lant. 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, for the Respondent. 


JUDGMENT,—Tha facts of this case, so 
far as they are material to thé decision of the 
questions before us in second appeal, are as 
follows: — 

In August 1907, the Government of Hastern 
Bongal and Assam, acting under section 14 
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of Pklice Act, 1861,(as amended by the 
Amendment Act of 1895) declared that 
from ithe conduct of the inhabitants of 
certain parts of the District+of Mymen- 
Singh, it was expedient to increase the 
number of Police in those places., Their 
number was accordingly increased and under 
section 15 (4), ib becomes the duty of the 
District Magistrate to apportion the cst 
among the inhabitants of the places in 
question, but the apportionment was, as if is 
admitted by the respondent, made by a 
Deputy Magistrate. The present appellants 
appealed to the District Magistrate to alter 
the apportionment and he dismissed the 
appeal, but it is impossible to hold that this 
amounted to the making of au apportionmant 
by him under the rather stringent terms 
of the sub-section in question. After tho 
dismissal of the appellants appeal, the 
amount assessed on him was recovered 
under saction 16 by distress, and we must 
suppose was applied to the maintenance of 
the Police forea as provided in that section. 

_ The first point raised before us is, whether 
the amount of this apportionment was legally 
realised from the appellant, and for the 
reasons we have stated, wa must hold that it 
was not. 

A second question then arises whether the 
Secretary of State was rightly sued. The 
wrong that the plaintiff alleges, he has 
suffered, is that money has been unlawfully 
taken from him; the remedy, he seeks, is 
that it may be restored to him. We must 
suppose that the money has at one time at 
least been at the disposal of the Local 
Government, and been applied by its officers 
according to law. On these facts, the liability 
tə re-pay the money has been incurred by 
some one: has it baen incurred, [ whether law- 
fully or not, doss not matter; see Peninsular 
and Oriental Steam Navigation Qoy. v. Seere- 
tary of State (1)], on account of the Govern- 
ment of India? Ifit has, the revenues of 
-India are chargeable, (21 and 22 Vict, 
O. 106, sec. 42) and the Secretary of State 
to whose control the revenues of India are 
subject is the right person to be sued (zbzd. 
section 41) and in considering this question, 
-we may take the Government of India to be 
not the Governors-General in Council, bat 
to use au older» Phrase ‘the superintendence, 


(1) 5 B. H. O. Ap, 1; Bourke, A, O, C, 166. 
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direction and control of the country” [ Shiva- 
bhajan v. Secretary of State (2)1, which seems 
to include the Local Government. We are 
of opinion that‘we must answer the question 
we have propounded in the affirmative. It 
has not been argued before us that the 
Local Government has power to raise any 
money which is not under the general control 
of the Secretary of State, and we are nok 
aware that his liability for money raised 
under colour of the law for the benefit of 
the Local Government has been saved as it 
may have been in the case of money levied 
or received by a Muricipal Corporation or 
a District Board, Consequently, applying 
the rule laid down in Shivabhajan v. Bec- 
retary of State (2), the conditions, which 
would afford a principal exemption for the 
act of an agent, have not been excluded, 
asa principal cannot retain money impro- 
perly received for his use by his agent. 

The same result may be reached by 
another road. The money in question in 
this case was received for the bonefit of the 
Local Government for if was received to 


‘defray the expenses of a Police force under 


its immediate control according to its 
disposal. Suits against the Government of 
India may be instituted against the Secratary 
of State under section 416 of the Code of 
Civil Procedure, 1882, under which this suit 
was brought and by section 2 of the same Act, 
the Local Government is included in the 
expression the Government of India. If 
the Local Government is liable, itis, therefore, 
correctly sued as the Secretary of State 
in Council, and we have not been invited 
to decide any question of liability that may 
arise between the Secretary of State and the 
Local Government. 

We are, therefore, of opinion that this 
suit is rightly brought against the Secretary 
of State and this appeal is, therefore, 
allowed. The judgment of the lower 
Appellate Court is set aside and the suib is 
decreed in favour of the plaintiff, who is 
entitled to his costs in all the Courts. 


Appeal allowed, 
(2) 28 B. 314 at p. 321; 6 Bém. L. R, 65. 
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PUNJAB CHIEF COURT. 
Secorp Onyi Appreat No. 781 or 1968. 
January 13, 1913. 
Present:—Mr, Justice Shih Din and 
Mr. Justice Chevis, 
JOWALA AND OTHERS -— DEPENDANTS— 


APPELLANTS 
CETSUS 
NAND SINGH AND orgarrs—PLAINntTiFrFs— 
a RESPONDENTE. 


Custom—Alienation — Necessity — Proof — Onus— 
Alienation very old. 

Where an alienation is sought to be contested after 
the lapse of a long series of years, the alienee should 
not be called upon for stritt proof of legal necessity 
in respect of the various items constituting the con- 
sideration for the alienation. Evidence of a general 
character showing that there was some prima facie 
valid necessity for the alienation would suffice so far 
as the alienee or his legal representative is concerned. 


Second appeal from the order of the Divi- 
sional Judge, Lahore Division, dated the 
25th April 1908, reversing that of the Sab- 
ordinate Judge, Ist class Lahore, dated 13th 
January 1908, dismissing plaintiffs’ claim. 

The Hon’ble Mr. Muhammad Shafi, for the 
Appellants. 

Mr. Nand Lal and Lala Hukam Chand, for 
the Respondents. 

JUDGMENT.—~Mr,. Nand Lal for the 
respondents raises the preliminary objection 
that Saudagar Singh, son of Isher Singh, 
Wadhawa Singh, son of Kesar Singh, Megh 
. singh, son of Labh Singh, and Mahna Singh, 
son of Lal Singh, who were respondents in 
this appeal, had died more than six months 
before the appellants’ Counsel made an ap- 
plication on the 19th April J911, to bring 
their legal representatives on the record, and 
that as regards those respondents the appeal 
had abated under Order XXII, rule 4, sub- 
rule 3, of the Civil Procedure Oode. 

The appellants’ Counsel does not deny that 
the respondents in question had died, as 
alleged, and that his application to bring on 
the record their legal representatives was 
barred by time and the appealas against 


_those respondents had abated. But he makes 


a verbal application under rule 9, sub-rule 
2, of Order XXII, for an order to set aside 
the abatement, onthe ground that his clients 
are not residents of the same village in which 
the deseased respondents lived, and that 
they „were not aware that the latter had died 
as alleged in the year 1910. We think that 


” this is a fit ease in which the order of 


abatement should be set aside, and we 
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accordingly set it aside, holding at phe a 
time that under section 5 of the Limi- 
fation Act, the appellants’ Counsel had suff- 
cient cause’ for not making an application 
under sub-rule 2 of rule 9 within the period 
of limitation prescribed by Article 171 of the 
first Schedule of the said Act. The names 
of the legal representatives of the deceased 
respondents have been brought on the record 
and the appeal can proceed as against them 
also. 

Mr. Nand Lal also urges that the name 
of Megh Singh respondent was omitted from 
the memorandum of appeal, and that the 
appeal cannot be heard against his legal 
representatives, But we find from the re- 
cord that an application was made by the 
appellants’ Counsel on the 27th June 1911 
to rectify the error, and that on the 19th 
of July, an order was passed by a Judge in 
Chambers accepting the application and 
bringing the son of Megh Singh, who had 
meanwhile died, on the record as his legal 
representative. This order is one justified 
by Order XLI, rule 21, Civil Procedure Code, 
and we hold that the appeal can proceed 
against the legal representative of Megh 
Singh. 


The suit out of which this appeal has arisen 
was brought by the plaintiffs-respondents, 
who are the reversioners of one Bika Singh 
deceased, a Jat of Mauza Rakh Ghuman, Tahsil 
Chunian, for possession of 2,055 kanals 1 
marla of land which had been sold by the 
said Bika Singh by three sale-deeds dated 
1874, 1875 and 1891, respectively, to the 
predecessors-in-title of three sets of defend- 
ants who are now the appellants before us. 
The alegations, upon which the suib was 
based, were in effect that Bika Singh had 
sold the land in dispute without consider- 
ation and legal necessity, and that as against 
the plaintiffs, the sales iu favour of defend- 
ants’ predecessors-in title were invalid. 


The first Court dismissed the suit, holding 
that since the sales in dispute were old 
ones having been made 33, 34 and 16 years, 
respectively, before suit, and since no suit 
had been bronght by the plaintiffs to question 
the validity of these sales for 11 years after 
the death of Bika Singh, the burden of prov- 
ing that the sales were not fer consideration 
and valid necessity lay on the plaintiffs, 
and that if had not been discharged. On 


* 
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appeal, the | learned Divisional Judge held 
that, Although there was delay in suing, yeb 
sittce the necessity for the alienation had 
not been specified in the deeds of sale and 
had not otherwise been satisfactorily proved, 
the sales were invalid as against the réspond. 
ents; and he accordingly accepted the ap- 
peal and decreed the plaintiffs’ claim. 

After hearing arguments, we think that 
the view taken by the Court of first instance 
is correct and that its decree must be re- 
stored. This is just the kind of case in 
which the alienees should not be called upon 
for strict proof of legal necessity for the 
alienations made in their favour, for the 
simple reason that by omitting to contest 
the validity of the alienations for a long 
series of years either by bringing a decla- 
ratory suit in the life-time of Bika Singh 
or by suing for possession of the lands left 
by him within a reasonable time after his 
death, the plaintiffs have rendered ib ex- 
tremely difficult for the alienees, to give 
satisfactory proof of necessity in answer to 
the plaintifi’s claim. The first sale was 
made 33 years before suit, the second 32 
years and the third 16 years before it; all 
the marginal witnesses to the sale-deeds, with 
the single exception of one Kahan Singh, 
have died; and Bika Singh himself had been 
dead 11 years before the suit was instituted. 
Under these circumstances, it is absolutely 
unreasonable to expect the alienees to adduce 
strict proof of necessity in respect of the 
various items which constitute the consider- 
ation for each sale; and we are quite 
clear that evidence of a general character 
showing that there was some prima facie 
valid- necessity for these alienations would 
suffice so far as the alienees or their legal 
representatives are concerned. Itisin evi. 
dence that Bika Singh had three daughters 
whom he married after borrowing money 
to defray the expenses of their marriages, 
and that it was in order to pay off the debts 
thus @neurred and also some other debts due 
on bahi account that he made the sales in 
dispute to Atu, Satti and Chogatta respec- 
tively. It is not alleged that Bika Singh 
was of a bad character or of extravagant 
habits, nor is it suggested that he had any 
enmity with theeplaintiffs so as to have a 
motive for injuring their reversionary in- 
terests, His land was all barant which could 
not have yielded much income at the time 
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when it was sold, otherwise no particular 
reason has been given why he should have 
sold his patrimony jo order to raise the 
necessary funds for the marriages of his 
daughters. It is admitted that after selling 
his lands, he had nothing to live upon and 
that he went to live with one of his 
daughters and died at her village. Such 
being the circumstances of this case, it is 
clear that the burden of proof as to the 
existence of legal necessity for these sales 
which rested primarily upon the defendants 
must be considered te have been shifted on 
to the plaintiffs, and they have entirely 
failed to show that there was no valid 
necessity for the sales. The great delay 
in suing of which the plaintiffs have been 
guilty tells very much against the claim, 
and we think. that the first Court was 
justified in dismissing 1b. 

We accept this appeal and set aside the 
decree of the lower Appellate Court and 
restore that of the first Court with costs 
throughout. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
Sgconp Civiu Apprat No. 2126 or 1910. 
January 6, 1913. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chapman. 
MAHARAJI MAMRIK, AND ON HIS DHATA 
nis Sons AND Hams BASKI MAMRIK 
AND OTHERS— DEFENDANTS—~A PPELLANTS 


- TETSUS 
SUFAL MANJHI AND OTHERS —PLAINTIFES 


— RESPONDENTS, 

Sonthal Perganas Settlement Regulation (III of 
1872), ss. 10, 11--Rule 27 framed under section 10— 
Whether rule applicable to wp-country Goalas resident 
within Sonthal Perganas—Hindu Law—Custom— 
Rule 27 applicable only to suits before Setilement 
Officer's. 

Rule 27, framed under section 10 of the Sonthal 
Perganas Settlement Regniatign JIII of 1872, 
does not apply to all persons resident and settled in 
the Sonthal Perganas. The rule was made to meet 
the peculiar customs of the Sonthals and the abori- 
gines in that portion of the country, and can have 
nothing to do with persons*such as up country Gvalas 
settledin the Sonthal Perganas, who are governed 
by the Hindu Law. 

Tt is clear from sections 10 and 11 of the Son- 
thal Perganas Settlement Regulation 1872 that 
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rule 27 is only applicable to suits before Settlement 
Officers. 


Appeal from the decree òf the District 
Judge of Sonthal Perganas, dated March 29th, 
1910, reversing that of the Sub-Judge of 
Sonthal Perganas, dated May 15th, 1909.3: 


FACTS.—The plaintiffs sued to recover 
possessionof all the property, moveable and 
immoveable, left by one Deuli Manjhiani 
deceased on the ground that they are her 
lawful heirs. The defendant Maharaji 
Mamrik, who was in possession of all the 
property left by Deuli, was the son of her 
sister and contended that the plaintiffs were 
not Deuli’s lawful heirs, and that he having 
lived with Deuli all her life and assisted her 
in her cultivation was entitled to succeed 
to her jofe lands. The Subordinate Judge 
found that the plaintiffs are the lawful heirs 
of Denli and that a3 such they are entitled 
to her moveable property. But as regards 
the immoveable property, he.held that acoord- 
ing to the custom prevailing in the Sonthal 
Perganas, the persons entitled to sneceed to it 
are those who have resided in the same village 
with the deceased and have taken part in the 
mauagement of the family jofe, and that the 
defendant Maharaji has fulfilled both tkese 
conditions whereas the plaintiffs have not. On 
thisground, theSubordinate Judgedecreed the 
lands of the deceased Deuli to the defendant. 
The plaintifis appealed to the District Judge 
as regards the immoveable property. 

Rule 27 of the rules published under the 
heading “Sonthal Perganas Settlement Rules” 
and issued under section 10 of the-Sonthal 
Perganas Settlement Regulation IIL of 1872, 
runs as follows :— 

“The custom of inheritance in ryoti hold- 
ings of the Sonthal Perganas may be stated 
thus. The person or persons who have bsen 
resident in the village and have taken their 
part in the management of the family jote 
are the only persons entitled to succeed to it 
as heirs on the death of the head of the 
family.” 

The learned Syb-Judge based his decree on 
the rule quoted above. 


But the learned District Judge held that 
- the „ruie was really gpplicable to Sonthals 
and the lower castes, end that as the parties 
to the present case were neither Sonthals nor 
belonged to.the lower castes being up-country 


Goalas, the rule was not applicable tothem. 
6 o 
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He, therefore, decreed the plaintiffs’ clẹim as 
vogards the jote lands also. p5 


The defendant Maharaji Mamrik appealed. 

Babu Atul Krishna Roy, for the Appellants. 

Baby Pyari Mohan Sikdar, for the Res- 
pondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiffs for 
recovery of the moveable and immoveable 
property of a deceased lady Deuli Manjhiani, 
widow of a certain Dular Goals, who died 
inJail in the year 1867. After his death, 
the zemindars settled the property with his 
widows and made them zjaradars and mus- 
tagirs under them. The plaintiffs are the 
legal reversionary heirs of Dular Goala, and 
apart from the question of confiscation which 
has been raised in this appeal and from cer- 
tain allegations of res judicata which we shall 
deal with presently, there is no possible 
reason why they should not succeed as rever- 
sioners of Dalar Gora. Batitis argaed in 
this appeal that Rule 27, framed under sec- 
tion 10 of the Sonthal Perganas Settlement 
Regulation 111 of 1872, applies to all persons 
resident and settled in the Sonthal Perganas 
and that under that rule the defendants are 
the preferential heirs to the plaintiffs. 

Dealing first with ithe question of confis- 
cation, we find that in neither of the Courts 
below was there any finding that the Courts 
had confiscated the property of Dular Goala 
on his conviction for dacoity during the 
Mutiny of 1857. On the contrary, the finding 
of the first Court which has been upheld in 
appeal in the lower Court clearly shows that 
during the 10 years which Dalar spent in 
Jail before his death he was recognized as the 
owner of the property. There is, therefore, 
nothing in this point. 

Then as regards the question of res judicata, 
the finding of the Settlement Officer on the 
28th June 1910 that Mohar had not the 
kinship to Dular, which he alleged, was clearly 
stated by the Settlement Officer himself to be 
unnecessary and to be outside the scope of 
the proceeding then before him, inasmuch as 
Mohar had no right to the estate of inhetit- 
ance during the life-time of the widow, Deuli 
Manjhiani. He brought a suit to restrain the 
widow from waste, and as far as the waste 
was concerned, the suit Was decreed in his 
favour. Twenty-one bighas odd was restored to 
the estate and the alienations improperly made 
to the defendants were cancelled. NOW; if the 
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Settlement Officer’s finding that the plaintiffs 
had failed to prove their kinship to Dular 
had been given effect to, no such ordér could 
have been passed in that suit, for the plaintiffs 
would have been non-suited and the suit dis- 
missed on the ground that they had no locus 
standi. The Settlement Officer’s finding ap- 
pears to have been not only not res judicata 
but to hawé been erroneous, and the Court of 
first instance in this case clearly found that 
the plaintiffs were the lawful heirs of Dalar 
and the defendants had not ventured to 
appeal against this finding. There is, there- 
fore, nothing in the second ground. 

A regards the third point, we think that 
the learned District Judge has dealt with it 
in a very satisfactory manner. He has shown 
what the course of custom and the decision of 
the Courts has been in the Sonthal Perganas 
and no instance to the epntrary to what he 
has held has been produced before us. It 
is perfectly clear that the law governing up- 
country Goalas who choose to settle in the 
Sonthal Perganas is their own Hinda Law. 
We presume that the Regulations of the 
Sonthal Perganas have never been sought to 
be imposed upon the-very numerous Bengali 
gentlemen who have made their domicile 
within the Sonthal Perganas and there is no 
reason why the rule which applies to the 
Katyasthas and Brahmins of Bengal should 
not equally apply to the Goalas of the 
North-Western Provinces. The rule was 
clearly made to meet the peculiar custom of 
the Sonthals and the aborigines in that por- 
tion of the country and ean have nothing to 
do with persons who are governed by the 
Hindu Law. Moreover, exceptions have been 
made even in the case of the Sonthals them- 
selves and the Rule has always been applied 
with extreme discretion and has clearly never 
been held to be applicable: to every case. It 
is ‘also clear from sections 10 and 11 of the 
Sonthal Perganas Regulations that the rule 
is only applicable to euits before Settlement 
Officers. 

We, therefore, think~ that the third point 
in this appeal also fails and the appeal must 
be dismissed with costs. 

Appeal dismissed, 
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CALOŬTTA MIGH COURT. 
REGULAR Crvin Appaan No. 16 or 1908. 
April 2, 1912. 

Present:—Mr. Justice Stephen and 

Mr. Justice Okatterjee. | 
SARODA PROSAD ROY CHAUDHURI 
AND OTHERS—DEFENDANTS— APPELLANTS 
versus 


Srimati KAILASH BASHINI GUHA ano 


OTHERS— PLAINTIFFS — RESPONDENTS. 

Partition—Swit for partition—~Misjoinder of causes 
of action and of parties—~Prejucdice to defendant—Res 
judicata—Res judicata between co-defendants—Conflict 
of interest —Decision of rights between defendants— 
Civil Procedure Code (Act V of 1908), s. 11. 

A right to the partition of a vesiduary mahal, 
is a different cause of action from a right to 
the division of part of a taluk which was formerly 
incapable of partition; and where the parties 
concerned in a claim under the first right aro 
less numerous than those concerned in a claim 
under the second, one suit against them is bad, 
on account of misjoinder of causes of action and 
of parties. 

But although a defendant raised the point in 
his written statement, the fact that the causes 
were not disjoined, would not entitle him to have 
the decree seb aside, particularly when the mis- 
joinder has not prejudiced him, and if two separate 
suits had been brought on the separate causes 
of action, they would probably have had to bo 
tried together. 


A co-sharer of tha present plaintiff sned tg 
have his title declared to a taluk, and the pre- 
sent plaintiff and the defendant were co-defend- 
ants. What was decided was that there had been 
a binding private partition confining the interest of 
each co-sharer to the allotment received by his pre- 
decessor, and that what happened was not merely 
an informal division for convenience of posses- 
sion: 


Held, that the decision in the former suit was not 
binding between the parties in the present suit; ba- 
cause, though the question of a previons partition was 
one which not only might and ought to have been, 
bat actually was made ground of defence in the 
former suit within the meaning of section 11, Explan- 
ation IV of the Civil Procedure Code, and though it 
was difficult to suppose that the present plaintiff was 
not acting in the same interest as the plaintiff in the. 


- former suit, it was impossible to hold that in the former 


suit there was a conflict of interest between the pre- . 
sent plaintiff and the present defendant who were 
co-defendants in the former suit, and still more that 
the judgment in the former suit defined their real 
rights and obligations per se. The case accordingly 
did not come under the rule relating to res judicata 
among co-defendants as laid down in Gurdeo* Singh v. 
Chandrika Singh, 1 Ind. Cas. 918; 86 C, 193,5 C. L. 
J. 611, . 


A. suit for partition determines the shares of the 
co-sharers amongst themselves, and each co-sharer 
that demands a Sepirate block for himself may prov® 
his share ptd get a block for himself, 

: A À 
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Appeal from the decree of the Second Sub- 
Judge of Dacca, dated September 24th, 1907. 


Babu Harendra Narain Mitra, for the Ap- 


pellants. 

Babus Nilmadhab Bose, Jogesh Ohandra 
Roy, Gobinda Ohandra Dey Roy, Prokash 
Ohandra Majumdar, Mutanda Nath Roy and 
Shib Chandra Palit, for the Respondents. 


JUDGMENT.—This is an appeal against” 


a preliminary decree ina partition suit by 
the legal representatives of oneout of many 
defendants. The plaintiffs-respondents’ csse 
is that a Taluk No. 4518 was partitioned 
with the result that the estate was divided 
among the co-sharers with the exception of 
two portions, one of these was a 3 annas, 4 
gandas 3 karas and odd share, which was left 
as a residuary mehal and retained the number 
of the original taluk, that is 4518; treating 
this as 16 annas, the plaintiff claims a3 annas 
1 karu and odd share. The other is an undivid- 
ed portion of the original taluk, being lands in 
the Mouzah Tilli, which were under water at 
the time of the partition, but which had 
reformed by the timeof the suit. These 
were left mali, and in them the plaintiff 
now claims a 12% gandas share. Against the 
decree passed by the lower Court recognising 
these two claims with modifications, the ap- 
pellant now raises four points; two of a 
preliminary nature, and two more directly on 
the merits. The two preliminary points are 
that the suit is bad because it is multifarious, 
and that the claim is res judicata. Neither 
of these points is available for upsetting the 
decree. As regards the first, a right to the 
partition of the residuary mahal seems to be 
a different cause of action from a right to the 
division of part of a taluk which was formerly 
incapable of partition; and it is admitted that 
the parties concerned ina claim under the 
first right are less numerous than those 

. concerned in a claim under the second. There 
seems, therefore, to have been misjoinder of 

«causes of action and of parties. The appel- 
lant raised the point*in his written statement, 
but the fact that the causes were not disjoined, 
as they might have been, does ndt entitle him 
to have the decree set aside, particularly as 
the misjoinder has not- prejudiced him, and if 
two separate suits had been brought on the 
separate causes of action they would probably 
have had to be tried together. 

© The plea of res judicata if based on two 
suits which were tried together." Qne was 
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brought by the present plaintiff against 
the defendants’ predecessor-in-title. The 
subject-fhatter of that suit, however, was not 
the same as thatof the present suit, so it 
need not be further considered. In the other 
suit, one Krishna Dayal Rai, the cousin of the 
present plaintiff, sued to have his title declared 
to Taluk No, 4518 among others. The present 
plaintiff and the appellant were eo-defend- 
ants? What was decided was that there had 
been a binding private partition confining 
the interest of each co-sharer to the 
allotment received by his predecessor, and 
that what happened was not merely an 
informal division for convenience of possas- 
sion. If this decision comes within the 
scope of section 11, Civil Procedure Code, 
it is decisive in the present suit: but ig it 
binding between the present parties? We 
cannot hold that it is, because though the 
question of a previous partition was one 
which not only might and ought to have 
been, but actually was made ground of 
defence in the former suit witkin the 
meaning of section 11, Explanation IV of 
the Civil Procedure Code, and though 
taking the two title suits together, it is 
difficult to suppose that the present plaintiff 
was not acting in the same interest as her 
cousin, ibis impossible to hold that in the 
suit in which she and the appellants were 
co-defendants there was a conflict of interest 
between them, and still more that the 
judgment defined their real rights and 
obligations znter se, The case accordingly 
does not come under the rale relating to 
the res judicata among co-defendants as laid 
down in Gurdeo Singh v. Ohandrikah Singh 
(1) and the'cases there quoted. See, too, 
Aghore Nath Mukerjee v. Kamini Debi (2). 

The two points that the appellant now 
raises on the merits are that the property 
that it has been sought to partition Was 
partitioned long ago by 4 private arrange- 
ment, and that in any case the shares have 
not been properly apportioned. 


Apart from the previous partition, the 
plaintiff’s right to partition of the property 
now in suit seems to be well-established and 
the evidence in favour of it will be most 
conveniently treated in considering the case 
made by the appellants in relation, to the 


(1) 36 C. 193; 5 C. L. J. 611, 1 Ind. Cas. 913,@ ° 
(2) 11 C. L. J, 461; 6 Ind, Cas, 554, 
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partition that they say took place. This is 
based on documents, supported in „part by 
oral evidence, showing possession of the 
disputed shares by the predesessors-in-title 
of the appellants or persons acting on their 
behalf. The earliest document relied on 
by the appellants is a  solenama of 
1215-1808. This document was not pro- 
duced before the lower Court and we are 
asked to admit it now under Order XLI, 
rule 27. The ground for admitting it is 
that it was referred to in a deposition by 
Shyama Charan Datta Ray, defendant No. 
25, in the suits which we have decided do 
not constitute res judicata, which was put 
in by the defendant (Bxhibit 2). It 
purports to have been entered into by 
predecessors-in-title of the present parties, 
and in fact goes to show that the plaintiff’s 
predecessors gave up shares in Unail, falling 
within Taluk No. 4518, and took shares in 
Mouzah Tilli in another taluk instead. The 
fact that it was referred to in a previous suit 
in which the present parties were represented 
does not constitute a snfficient ground for 
admitting it in the present state of this 
litigation, and we accordingly find ourselves 
unable to admit it. This practically does 
not affect the case as itis referred to in 
documents that are on the record, and the 
fact that an attempt has been made to 
produce it even at this late period, can be 
taken as to some extent accrediting the 
references to it made directly or indirectly 
in the later documents. This is particularly 
the case with Exhibits F and G kabultyats 
of 1251 (1843) and 1272 (1865). These 
recite that the appellant's predecessors- 
in-interest are entitled to a certain 2-annas 9 
gandas share in a portion of Taluk No. 4518. 
They are unregistered; but we are in- 
clined to think that the lower Court 
atfaches too much weight to this defect. 
In Baisakh 1299, (May 1892) we have a pitni 
lease (Exhibit A) by the plaintiff's cousin 
which may be considered as reciting the 
same partition and in Baisakh 1305, (May 
1898), there is a patni (Exhibit N), by 
Shyama Ohauafi Datta Ray, an original def end- 
ant in favour of thə appellants, ia which 
the partition is plainly recited. There are 
also collection papers of various kinds show- 
ing collections on behalf of the appellant 
fðr e1879, 1880, 1889, 1890 and several years 
about 1900, which are supported by oral 
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evidence showing possession in accordance 
with the alleged partition. Neither the 
documents nor the oral evidence connected 
with the collections have, however, commend- 
ed themselves to the judgment of the lower 
Court, and we see no reason for entertaining 
a different opinion. There is, as the Court 
below has pointed out in some detail, a 


"difficulty in following the exact shares with 


whieh the earlier of these documents at 
any rate deal. This in itself would not 
to our minds be a very weighty objection 
to the argument which the appellants sesk 
to deduce from their contents, namely, that 
they show a real partition was effected at 
an early date, which we may take to be 
1808, the date of the solenama which we 
have not admitted. But in view of the case 
made for the plaintiff, we cannot admit that 
the argument is sound. The most important 
point made by her is that there was a 
partition of this property .under Act VIII 
of 1876 (B. 0.) which commenced on the 
6th December 1884 and was finally con- 
eluded on 26th October 1892: possession 
being finally delivered according to its terms 
the next year. It does not appear that 
any previous partition was alleged as a bar 
to this proceeding, which itis admitted thas 
ib could have been. All the defendants to 
the present sait except the appellants seam 
to have appeared in this proceeding, and 
though the appellants deny all knowledga 
of it, it is very difficult to believe that 
it was really carried on behind their back. The 
certified copy of the proceedings (Exhibit 18) 
seems to show that all usual steps were 
taken in the matter; and there is n> doubt 
that the shares affected by the present suit 
wers divided. Previously also to the time 
of this partition, we find claims of title to 
this éaluk being set up by predecessors-in- 
title to the plaintiff. So in a suit decided’ 
in 1863, we find her mother successfully 
suing to establish her, right to have her” 
name registered in respect of Taluk No. 
4518 (Exhibits 12—14); again in a land 
registration” case in 1839, to which the 
appellants’ predecéssors-in-title were parties, 
the taluk was treated as joint property. 
The plaintiff’s oral evidence does not add 
much to the case; but her claim under the 
batwara is a gyd one till it is set asidg, 
The earlier documents produced by the 
appellants are too indefinite; and the late 
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ones too suspicious for this purpose. That 
something which may have resulted in a 
separate holding of different portions of the 
property in dispute may have occurred a 
long time before the admitted partition is 
possible; kut we find it impossible to 
suppose that it amounted to a private parti- 


tion of such a character as to make the. 


later proceeding void. Under these cir- 
cumstances, we hold that there was no such 
private partition, and that the first point 
that it is sought to establish on appeal 
must fail. 

The next point is the question of shares. 
As to this, the learned Subordinate Jadge 
holds that the appellants have proved their 
share separately in respeclh of 8 gandas 2 
karas 1 kag 17 tii: he also holds that 
the shares of defendants Nos. 14 and 
25 have devolved by painz and purchase 
upon the appellants who are the legal 
representatives of defendant No. 24 but 
that this share is not separately made 
out. 

Exhibit 15, a land registration decree, 
dated 20th November 1889, shows that 
Ichamoyi, the Manager for defendant No. 
25, applied for the registration of her name 
ia respect of 4 gandas 1 kag and defendant 
No. 14 in respect of a 4-gandas 1 kag 
share, but they were registered jointly with 
others in respect of 2-annas 9 gandas share. 

Exhibit 11, the Collector’s Register D 
revised up to 1894, shows that Paddamani, 
defendant No. 14, is entered jointly with 
others in respect of 3 annas 13 gandas 3 cowris 
odd share. The name of Sbyama Chiran, 
or his Manager Ichamoyi, or his father 
Durgadyal is not there. In 1898, Paddamani, 
defendant No. 14, and Shyama Charan, 
deceased defendant No. 25, executed a patni 
anda sale in favour of defendant No. 24, 
the predecessor of the appellants, and stated 
that their original shares in the three Taujis 
Nos. 255, 4518 and 1996 was 8 gandas 2 kags 
and in lieu of that they got two annas 9 
gandas in Unail Taluk No. 4518 and some other 
mouzas and settled 1 anna 162° gandas in 
paini and sold 12} gandus thereof. Their 
entry in the Collector’s records, however, 
jointly with other co-sharers indieates thai 
there was some dispute as to the exact amount 
of their shares and that it Wags not admitted 

be 8 gandas 2 kags as stated by 
them, The appellants further claim @ share 
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of 182 gandas from Gyanada Soondari and 
Exhibit} O and P, printed in pages 101 and 
106 of the paper-book, show that Gyanada 
Scondari sold l-anna 5 gandas and leased as 
Miras Taluk 1 anna in Taluk Nos. 4518 and 
255 to the predecessor of the appellants as the 
ancestral property of her husband Darga 
Nath Bose Ray and conveyed to her by keba. 
Some of the documents exhibited if the case 
including some decress show that there was 
some sort of arrangement between the co- 
sharers by which different mouzahs or parts of 
them were in possession of different co-sherers 
and the appellants claimed to have been in 
possession of the major portion of Unail. 
The general buéwara of the mahal which con- 
tinued for a period of nearly nine years and the 
delivery of possession thereunder accepted by 
the agent of the appellants seems to have 
changed the whole pre-existing condition 
and the parties have to be relegated ta 
their. original shares in the whole estate. 
A suit for partition determines the share of 
the co-sharers amongst themselves and each 
co-sharer that demands a separate block for 
himself may prove his share and get a block 
for himself. Ib is not quite clear whether 
this aspect of the case was fully realized by 
the parties. Complaint is made both by 
the appellants and by defendants Nos. 1 and 
2 in this connection and considering all the 
circumstances of the case, we think that a 
further consideration of the shares of the 
appellants and of defendants Nos. 1 and 2 
should be made after giving the parties a 
aufficient opportunity of adducing further 
evidence. We, therefore, keep the appeal 
on our file and send back the case to the 
lower Court for determining the shares of 
the appellants and defendants Nos. 1 and 2. 
All parties interested will have an oppor- 
tunity of adduciug fresh evidence on the, 
point. In determining the shares of the 
appellants and defendants Nos. 1 and 2, the 
Court may, if necessary, consider what are 
the shares of the other co-sharers in the pro- 
perty in suit. Record to be returned with 
the evidence and finding within four months 
from the arrival of the record in the Court 
below. Records to go down at once. 


Issues remanded. 
e 
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HARIDAS ROY v. SARAT CHANDRA DEY, 


CALCUTTA HIGH COURT. 
Miscettangous Civin Appsan No.,571 
or 1909. 

January 3, 19138. 

Preseni:—Sir Cecil Brett, Kr., Judge, and 

Mr. Justice Richardson. 
HARIDAS ROY AND orarss—DEFENDANTS 
— APPELLANTS 
versus a 
SARAT CHANDRA DEY AND OTHERS— 
PLAINTIEE8—RE3PONDENTS. 

Limitation—Limitation Act (KV of 1877), s. 14— 
Date of institution—Date of filing in Court having 
jurisdiction, 

For the purpose of determining limitation, aa 
governed by the provision of section 14 of Act XV 
of 1877, the date of instituting the suit is the 
date on which the plaint is filed in the Court having 
jurisdiction to try it, excluding only for the purpose 
of calculating limitation the periods excluded under 
section 14, 

A plaint was filed on the last day of the period of 
limitation, before a Munsif, but was, subsequently, 
transferred to the Sub-Judge’s Court. An objection 
was taken to the jurisdiction of the Court on the 
ground that the suib had been over-valued and that 
its value did not exceed Rs. 1,600. The Sub-Judge 
held that the value of the suit was lessthan Rs. 1,0U0. 
He accordingly returned the plaint on January 30, 
1908, for presentation to the proper Court within a 
week, and the plaint was filed in the proper Court 
on February 4, 1908: 

Held, that the suit was barred by limitation. 

Khellat Chunder Ghose y. Nusseebunnissa Bibee, 16 
W. R. 47, distinguished. 

Nibaran Chandra Banerfeev. 8. C. Mukherjee, 6 
Ind. Cas. 637, not followed. 

Appeal from the order of the District 
Judge of Naddia, dated July 30th, 1909, 
reversing that of the Munsif of Ranaghat, 
dated September 17th, 1908, and remanding 
the case to his file for hearing on the merits, 

Babus Surendra Naih Roy and Satyendra 
Nath Roy, for the Appellants. 

Babus Amarendra Nath Bose and Khetra 
Mohun Sen, for the Respondents. 

LUDGMENT.—The only point raised in 
this appeal is one of limitation. Certain 
properties were sold on the 16th February 
1904 in execution of a mortgage decree and 
purchased by the plaintiff No. 1 who t:ok 
possession of the same through the Court on 
the 16th May 1905. 

Defendant «No. 1 then caused an applica. 
tion to be made under section 335, Civil 
Procedure Code, through Mathur Mohan 
Sarkar, | the ancestor (now deceased) of 
defendants Nos. 2 and 3, in the Court of 
th8 eSubordinate Judge of Nuddea and 
Goring the pendency of the case de» 
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fendants Nos. 2and 3 executed in favour of 
defendant Nv. la deed of sale of their in- 
terest in the disputed properties. The care 
under section 335, Civil Procedure Code, was 
decided in favour of defendant No. 1 and 
against the plaintiffs, and the possession of 
defendant No. 1 in the disputed properties 
yas confirmed on the 24th February 1906, 

The plaintiffs claiming priority of title to 
the properties instituted a suit to establish 
their title and recover possession, The 
plaint was filed on the 25th February 1907, 
(The 24th February being a Sunday), that 
is to say, on the last day of the period of 
limitation. 

The suit was valued at Rs. 1,095 and was 
instituted before the Munsif, lst Court, 
Krishnaghur who was then vested with 
power to try suits not exceeding Rs, 2,000 
in value tbroughont the whole of the 
District of Nuddea. Subsequently, the suit was 
transferred for disposal to the Court of the 
Subordinate Judge of Nuddea at Krishna- 
ghur. 

In. the Subordinate Judge’s Court objection 
was taken to the jurisdiction of the Court on 
the ground thatthe suit had been over-valued 
and thatits value did notin fact exceed 
Rs. 1,009. The Subordinate Judge raised 
and tried an issue on that point and decided 
that the value of the suit was less than 
Rs. 1,000. He accordingly returned the 
plaint tothe plaintiff onthe 30th January 
1908 for presentation to tke proper Court 
within a week, The proper Court was the 
Court of the Munsif of Ranaghat and the 
plaint was filed in that Court on the 4th 
February 1908. i 

In that Court, the plea was taken by the 
defendant that the suit was barred by 
limitation. It was contended that the plaintiff 
was entitled only to the allowance for the 
period during which the suit was actually ` 
being tried in the Oourt of the Subordinate 
Judge, as provided by section 14 of the Limi- 
tation Act, and that the Subordinate Judge 
could not extend that period by his order 
directing the plaintiff to file the plaint in the 
proper Oourt within a week. Five days 
having elapsed between the return of the 
plaint by ‘the Subordinate Judge and the 
reefiling of the plaint in the Court of the 
Munsif of Ranaghat, the period of limitatiorm 
was exceeded by that number of days, the 
plaint having been filed originally ine the 
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Court of the Subordin&ite Judge of Krishna- 
ghur on the last day of limitation. 

The learned Munsif went carefully into the 
question of limitation raised and held that 
on the authorities he was bound to hold that 
the suit was, barred by limitation and dis- 


missed it. 
On first appeal, the District Judge has set 


aside the judgment and decree of the Mansi? 


and has remanded the suit to him for trial. 
Against this order of the District Judga, 
appeal has been preferred to this Court. 

The learned Judge, in differing from the 
view taken by the Munsif, has relied on the 
decision of this Court in the case of Khellat 
Chunder Ghose v. Nusseebunnissa Bibee (1). 

The point raised and considered in that 
case was not, however, the point raised in the 
present case. The question then raised was 
whether the suit was barred by the provision 
of section 14 of Act XIV of 1859 (the 
Limitation Act then in force) and the 
reasons given in the judgment of this Court 
in that case for holding that the suit was nob 
barred have no spplication to the facts of the 
ease now before us. 

In this Court, it has been all along held 
that for the purpose of determining limita- 
¢ion as governed by the provision of section 


14 of Act XV of 1877 (the Limitation Act 


which governs this case), the date of institut- 
ing the suit must be held to be the date on 
which the plaint was filed in the Court 
having jurisdiction to try ib, excluding only 
for the purpose of calculating limitation the 
periods excluded under section l4. 

The law has, in our opinion, been correctly 
set out in the judgment of the Munsif and 
though our attention has been invited to a 
decision of this Court in the case of Nzbaran 
Chandra Banerjee v. S. O. Mukherjee (2), we 
ars not prepared in the present case to 

‘depart from the established practice of this 
Court, 

* Accordingly, we decree the appeal, set 
aside the judgment and order of the District 
Judge and restore the judgment and order 
of the Munsif. In the result, tife suit of the 
plaintif will stand disrtissed with costs. 
This appeal is decreed with costs. 

Appeal allowed, 

(1) 16 W. R. 47. 


(2) 6 Ind. Cas. 637, ° 
d 6 . 
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OUDEH JUDICIAL COMMISSIONER'S 
COURT. 

Seoonp Civit ArrsaL No, 294 or 1912. 
August 21, 1912, 
Present:—-Mr. Stuart, A. J. O. 

Babu SUNDAR LAL -PLAINTIFF — 
APPELLANT 
versus 


Mirza MOHAMMAD FAIQ—Darenpant— 
ý RESPONDENT. 

U. P. Municipalities Act (I of 1990), s. 187—Rules 
framed by Government jor regulating Municipal elections, 
rule 42—“Competent Court,” meaning of -~—Appeal from 
decision of Civil Court in cases of Municipal elections —~ 
Suit—Civil Procedure Code (Act V of 1908), ss. 2, 96, 
l41—Specific Relief Act (I of 1877), so 42—‘Legal 
character.” 

The words “a competent Court”? mentioned in rule 42 
made by the Local Government under section 187 of 
the United Provinces Municipalities Act I of 1900 
mean a Civil Court. 

Gurcharn Dass v, Har Sarup,9 A. L. J. 383 at p. 
384; 84 A. 391; 14 Ind. Cas. 191, followed. 

No appeal lies under the said rules against the 
order of the Civil Court under rule 42. 

In the absence of a rule made by the Local Govern- 
mont under the provisions of sectionL87 (h) of Act, a 
Civil Court could not have authority to set aside & 
Municipal election made under the provisions of the 
Aot. 

The words “entitled to a legal character” in section 
42 of the Specific Relief Act cannot be applied to the 
case of a candidate defeated at an election. 

The hearing of a petition under rnle 42 is not a 
suit under the Civil Procedure Code but only a mis- 
cellaneons proceeding. 

No right of appeal exists unless expressed by 
the Civil Procedure Code or any other legal 
enactment. 

Difficulties arising from the interpretation of rule 
42 pointed out. 


Appeal against an order of the District 
Judge, Fyzibad, dated 29th April 1912, con- 
firming that of the Munsif, Fyzabad, dated 
8th November 1911. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 

Messrs. Wazir “Hasan and Ramapat Rem, 
for the Respondent. 


JU DGMENT.—This is an appeal preferred 
by Baba Sandar Lal,a defeated candidate 
for election to the Haidarganj ward of the 
Hyzabad Municipality. The election took 
place on the 7th March 1911.. Baba Sandar 
Lal was defeated by Munshi Mohammad 
Faiq by 135 votes to 134, Under the pro- 
visions of rule 42 made under section 187 
of the Local Act I of 1900 and pmblished 
under Notification No. 2640 XI-773N Pert 
111 of the United Provinces Gazette of the 
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30th July 1910, Babu Sundar Lal presented 
a petition to the Munsif of Fyzabad con- 
testing the validity of this election. The 
learned Munsif refused to set the election 
aside. Babu Sundar Lal then appealed to 
the Court of the District Jadge, who admit- 
ted his appeal, but rejected it on the merits. 
Babu Sundar Lal has come to this Court 
in second appeal. i 

Munshi Mohammad Faiq takes a prelimi- 
nary objection that no appeal lies to this 
Court, and that no appeal lay to the Court 
of the District Judge. 

There has so far been no direct decision 
of the Hon’ble High Court of Allahabad or 
of this Court on the point whether an 
appeal lies in such a case as this. Mr. 
Justico Tudball decided, in Qur Charan Dass 
v. Har Sarup (1) on the 9th March 1912, 
that a Civil Court had jarisdiction to hear 
such petitions, and that the application 
should be made to the Court of lowest powers 
on the basis of the valuation given by the 
petitioner in his petition. That appeal arose 
in the following manner. The learned 
Munsif had decided that he had no jurisdiction 
to hear the petition, The petitioner appeal- 
ed to the Additional District Judge of 
Meernt, who held that the Munsif had 
jurisdiction to hear the petition, and remand- 
ed the’case for trial on its merits. An 
appeal against the order of the learned 
Additional District Judge was made to the 
High Court. The appeal was admitted and 
decided. In the judgment of Mr. Jastiea 
Tudball, the hearing of the petition is 
referred to as a suit. It does not appear 
that the point was taken in that case 
whether an appeal was admissible. 


It is argued on behalf of Munshi Moham- 
mad Faiq, that, if the Legislature bad not 
frayed rules under section 187 (hk) of Local 
Act I of 1900 which have the effect of law, 
a Civil Court would have no jurisdiction 
to entertain a complaint of this nature. The 
argument is to the effect that under the 
provisions of Act V of 1908, a Civil Court 
could not entertain a suit to set aside a 
Munisipal ele@tion or even to declare that 
it had bean conducted in a manner contrary 
to the rules enacted by the Local Govern- 
ment, anf that the authority of the Civil 


(1) 9 A. L. J. 883 at p. 334; 34 A, 391; 14 Ind, Cas. 


INDIAN OASES. 122 


Court to hear and dispose of such a matter 
is created by the enactment of rule 42, to 
which reference has already been made. I 
find that in absence of a rule made by the 
Local Government under the provisions of 
section 187 (h) (Local Act I of 1900) and 
having the effect of law, a Civil Court could 
not have authority to set aside a Municipal 
election made under the provisions of that 
Act. The power to, do the acts and to 
perform the fanctions vested in Municipal 
bodies by Local Act I of 1900 is a power 
which belongs to the sovereign authority. 
The creation of Municipal bodies, and the 
vesting them with the powers that they 
possess under Local Act I of 1900 can only 
be considered to be a delegation of powers 
by the sovereign authority, and the appoint- 


‘ment by means of election of a member of 


a Municipal Board under the Act is one 
method by which the sovereign authority 
delegates a portion of its inherent powers 
to an individual. Thus in the absence of 
express provision either contained in a local 
enactment, a rule having the force of law 
or such a declaration of the control by 
the sovereign authority over such matters 
as might ba contained in the Charter of 
a High Cuurt, a Civil Court would havé 
no more jurisdiction to set aside such an 
election than it would have to disturb the 
appointment of a public officer by the Crown. 
The power of a Civil Court would not 
ordinarily extend to a power more extensive 
than that of giving a declaration without 
further relief, and power is limited by the 
provisions of section 42 Act I of 1877 which 
confine in detinite terms the class of cases 
in whica specific relief by declaration of right 
may be granted apart from all further relief. 
That section provides that a person entitled 
to any legal character or to any right as 
to any property may institute a suit against “ 
any person denying or interested to deny 

his title to such character or right and 
the Court may in its discretion make in- 
quiries to a declaration that he is s9 entitled 
and the plaintiff need not in such snit ask 
for any further relief. It cannot Wa said 
that a declaration, that an election has baon 
conducted contrary to rules, is a declaration 
as jo the defeated candidate’s right to any 
property; and ehe question arises whethere 
a defeated gandidate can ask for a declara- 
tion that he has been improperly defeated 
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by the existence of irregularities at the 
time of the preparation of the register or 
by an improper conduct of the election on 
the ground that he is entitled to a legal 
character. I do not consider that the words 
“entitled to any legal character” can possibly 
be held to cover such a case. It is true 
that a candidate, who has been elected and 
whose election has subsequently been seb 
aside by an authority other than a Civil 
Court, might be in a position to sue for 
a declaration that he was the duly elected 
candidate according to the rules; and this 
principle appears to have been accepted by 
a Bench of the Caleutta High Court in 
Sabhapat Singh v. Abdul Goffur (2). In 
that case, a candidate who had been elected 
had his election set aside under the rules 
passed under the Bengal Act III of 1884 by 
the authority of the District Magistrate 
who there determined the validity of the 
election. Having been elected, he had 
a claim tə a legal character which may 
be defined to mean a position recognised by 
law, and his right to sue for a declaration 
that he possessed such a legal character 
may well be admitted. I cannot, however, 
understand how it can be held that a person 
ehois defeated in such an election can 
assert a claim to @ position recognised by law 
in respect of such an election, and thus, in my 
Opinion, no declaratory suit would ordinarily 
lia. J was referred, on behalf of Babu Sandar 
Lal to the decision in Abdur Rahim v. The 
Municipal Board of Kobi (3). In that cass, 
a Bench of the Allahabad High Court refused 
to allow the plaintiff to sue a Municipal 
Board to have his name entered in the list 
of electors or candidates. It was suggested 
that, if he had a right of suit (a point on 
which the Bench expressed no opinion) his 
suit should have been instituted against the 
revising authority. The decision in that case 
hardly assists Babu Sundar [al for, even if 
the Bench had degided that the plaintiff 
had a right of suit, that right of suit would 
have been in respect of his claim to a legal 
character. The conclusion thus follows that, 
had the Legislature, wile enacting rules 
under the provisions of section 187, Local 
Act I of 1900, refrained from ‘enacting a 
rule by which a defeated candidate coyld 


| (2) 24 0. 107. ; 
“(By 22 A, 143, ° 
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question the validity of an eleetion, a 
Civil Court would not have basen com- 
petent to grant relief of any kind to the 
defeated candidate in respect to the election. 
The authority of a Civil Court in this 
matter is, therefore, created by the provisions 
of rule 42 which lays down that the validity 
of an election made in accordance with these 
rules shall not be questioned except by a 
petition presented to a competent Court 
within fifteen days after the date on which 
the election was keld by-a person or 
persons enrolled in tke Municipal Board 
electoral roll. Tke rale goes on to say 
that, if the election ba declared void, the 
person, whose election was questioned, shall, as 
from the date of the decision of the Court 
trying the petition, vacate his office as 
member of the Board. It has been decided 
by Mr. Justice Tudgball in the decision to 
which reference has already been made that 
the competent Court mentioned in the rule is 
a Court of Civil jurisdiction. T agree as to, 
the interpretation of the words a competent 
Court,” but such being the case, is the 
decision of the Court open to appeal? On 
my previous findings, the hearing of the 
petition is not a suit within the meaning of 
the word “suit” in Act V of 1908. There 
is no definition of the word “suit” in that 
Act, but as I have found that in absence of 
the power created by rule 42 a Civil Court 
would not have jurisdiction, the hearing and 
the decision of such a petition cannot be 
considered the hearing and decision of a 
suit, and in those circumstancas no appeal 
would lie under the provisions of section 96, 
Act V of 1908, for the proceedings not 
being a suit the order is not a decree. ‘the 
proceedings can,in my opinion, be only 
treated as miscellaneous proceedings and the 
procedure for theit conduct is laid down in 
section 141 (Act V of 1908). It is wéll- 
known law that except in so far as aright 
of appeal is provided by the provisions of 
Act V of 1908 or by other express provisions 
of other legal enactments, no right of appeal 
lies, and as rule 42 which is the only 
enactment on the subject makes no provision 
for a right of appeal, I find that it follows 
that the preliminary objection of Munshi 
Mohammad Faiq must prevail. I decide 
that there is no appeal against thè order 
of the “competent Court” under rule 42e ° 

J heard argument in this case not only 
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Ki Fa preliminary point buat upon the 
mertts, As I required time to consjder my 
decision on the preliminary point, [ thought 
it better to hear the argumerts completely 
before I determined it. I regret that the 
learned Counsel for Babu Sundar #Lal and 
the learned Counsel for Munshi Mohammad 
Faiq have been put to the trouble of 
arguing the case on all points. 
my decision on the preliminary point, no 
decision is necessary on the merits but Babu 
Sundar „Lal may have some reason for 
considering the facb thatthe decisien is 
on a preliminary point uasatisfactory, I add 
that I have considered the arguments on the 
merits and that I should not have been able 
to find sufficient grounds for declaring the 
election in question invalid, even had there 
been a right of appeal aud had I possessed 
the authority to determine the point. The 
arguments of the learned Counsel have, by 
no means, ‘been wasted, as they have 
brought to my notice certain difficulties in 
applying the procedure’ directed by rule 42. 
This rule has already been brought before 
_the Courts on several occasions. Ab first 
there was doubt as to what the words “come 
petent Court” meant. That donbt has now 
been resolved. On my finding that no 
appeal lies, a further difficulty arises, accord- 
ing tothe decision of Mr. Justice Tudball, 
The petitioner can himself fix tha 
jurisdiction to a certain extent. If he 
chooses to fix the valuation of his relief 
within the jurisdiction of a Munsif, the 
inquiry will be made by a Munsif, if he 
chooses to place it beyond that figure, the 
inquiry will be made by a higher Court. I 
accept the interpretation of the learned 
Judge, but as a result of this determination, 
an important election petition might have 
to be tried by an officiating Munsif of a 
few months’ experience and at the same 
` time, there is no right of appeal. It is, of 
course, open to the Local Government to 
freate a right of appeal but difficulties 
would attend the adoption of such a course, 
A petition might be presented disputing 
the validity of an election and the relief 
might be valued at Rs. 10,000 so that the 
appeal would lie (if the matter were appeal- 
able) to thee High Court or to the Court 
of the Judicial Commissioner. If the Court 
of the original hearing declared the election 
void, the candidate would be at once ousted 
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and a fresh election would take place 
under the rules. If he appealed, his 
appeal might not be dezided fora consider- 
able period. "If the Appellate Court reversed 
the finding of the lower Court, provision 
must be made for the removal of the 
candidate who has been elected in his place, 
No such provision ab prasent exists in the 
rules. I consider it not out of place to 
proffer a suggestion iutendede to obviate 
these difficulties. If the hearing of these 
petitions were given to the highest Court 
of ordinary original civil jurisdiction in 
the District in which the election has taken 
place, that is to say, by the Court of the 
District Judge at the headquarters of 
District Judgeships and in the Court of 
the Subordinate Jadgein other cases, and 
no appeal were allowed, the question could 
be decided once for all by an experienced 
This would be 
the nearest approach to the procedure 
adopted in England for the decision of 
petitions both with regard to Parliamentary 
and Municipal elections which could be 
employed in this Province. I haya further 
to suggest that, as rule 42 stands at 
present, ib does not afford sufficient in- 
formation as to the points apon which the 
validity of an election can be questioned. 
It states two points upon which the validity 
of an election cannot be questioned but it 
does not state the points upon which objection 
can be taken. The rule is nob easy to 
interpret. It commences “the validity of 
an election madein accordance with these 
rules.” These rules’ would presumably 
mean rules 42 to 44 but the rules under 
which the elections are made are contained 
in previous notifications. The original rules 
governing the decision of petitions against 
the validity of elections in the Fyzabad 
Municipality are to be found at page 450, 
Part III United Provinces Gazette of the 
9th July 1904. These have been superseded 
by the present rules. The former rules 
stated that the validity of an election might 
be questioned by petition to the District 
Magistrate on the gronds 
(a) that fraud, intimidation, persona- 
on or bribery was practised at 
the election; 
(b) that the person whose election ig 
, questioned was at the time of the 
election not qualified for being 
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elected, notwithstanding that the 
elected candidate’s name is entered 
in the candidate list ; and 
(c) that he was not duly -elected by a 
majority of lawful votes. 
The present appeal to this Court was 
based on allegations of irregularity in 
the preparation of the register. Under the 
former rules, the validity of an election 
could be questioned on sucha ground, but 
owing to the silence of the present rules, 
it is difficult to say whether that point was or, 
was not arguable. It was pointed out, on 
behalf of Munshi Mohammad Faiq, and I 
think with reason, that there are no 
principles of natural justice, equity and 
good conscience upon which the validity 
of Municipal elections can be contested, 
Tt is for the Government to decide the 
points upon which such an election should 
bs invalidated, and the non-determination 
of these points must, undoubtedly, lead to 
great difficulties in decision, particularly 
if there be no right of appeal against the 
original decision. For example, it might 
be urged that the fact that a candidate 
had hired ekkas at his own expense on 
which to bring voters to the poll, is a reason 
for the setting aside of an election, As the 
former rules stood, that point could have 
been argued. On the one side, it would 
have been asserted thatthe act constituted 
bfibery and the other side would have 
asserted that it did not constitute bribery, 
and the Court would have had to determine 
whether it did or did not constitute bribery 
and if it found in the negative, the commis- 
sion of such an act would not invalidate the 
election. But as the present rules stand, 
even if the Court desides that such an act 
does not constitute bribery, it would be open 
to the Court to set aside the election on this 
ground alone holding that the act conatituted 
treating” and a Court in one District might 
accept that view and a Court in another 
District might accept the opposite view. 
his seems to show the necessity of declaring 
in the rules the points upon which an elec. 
tion can be invalidated. 
I dismiss this appeal with costs. 


Appeal dismissed. 
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ALLAHABAD HIGH court. ’ 
Privy Cooncin Appear No. 4 oF 1914 
° 5 December 7, 1912. ; 
Present:——Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerji. 
JAMBU PRASAD—Puaintire— 
APPELLANT 
versus 


Nawab AYTAB ALI KHAN——DEFENDANT—m 


RESPONDENT. f 

Civil Procedure Code (Act V of 1908), s. LlO—Privy 
Council Appeal—Substantial question of law involved 
Presentation of a document for registrations. 

The person who handed a document to the Sub. 
Registrar was not a person authorised to do so under 
section 33 of the Registration Act, 1877. Prior to 
the registration, however, there were present before 
the Sub-Registrar, assenting to the registration of the 
bond, persons who were authorised to present it 
for registration, The question was, whether under 
the circumstances, the document was validly pre. 
sented for registration: 

Held, that it was a substantial question of law and 
the case was a fit one for appeal to the Privy Council. 

Mujib-un-nissa v. Abdul Rahim, 23 A. 233; 28 L A. 
15 CP. C.), referred to, 


* 


Application for leave to appeal to the 
Privy Council. 

The Hon’ble Mr. Motilal Nehru, for the Ap- 
pellant. 


JUDGMENT.—The value of the subject- 
matter of the suit and of the proposad appeal 
to His Majesty in Council far exceeds 
Rs. 10,000. The decisions, however, of this 
Court and of the Court below are concurrent 
and accordingly we have to say whether we 
can certify that there is asubstantial question 
of law involved in the appeal. The question, 
upon which the case turned both in the Court 
of first instance, and in this Court, was 
whether or not the mortgage-bond was duly 
registered. Both the Courts held that it was 
not. It must be taken that the Courts have 
decided that the person who handed the bond 
to the Sub-Registrar was not a person autho- 
rised to do so under section 33 of the Regis- 
tration Act (III of 1877). The evidence, 
however, establishes that prior to the regis- 
tration there were present before the Sub. 
Registrar assenting to the registration of the 
bond persons who were authorised to “present” 
the bond to the Sub- Registrar for registration. | 
The question is whether this constitutes a 
good “presentation” and registration within 
the meaning of the Registration Act. In this 
Court and in the Court below the ruling of 
their Lordships of the Privy Council in 
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Muj&>-un-nissa v. Abdul Rahim (1) was con- 
sidewed. THis case can clearly be distinguished 
upon the ground that there never was pre- 
sent before the Sub-Registrar any person who 
was authorised to present the document. 
There have been decisions in this Qourt in 
which it has been held on facts very similar 
that registration taking place in the presence 
and with the assent of persons who would 
have been competent to “present” the bond for 
registration is a sufficient compliance with 
the provisions of the Registration Act. In 
our opini8n, there is a substantial questiqn of 
law involved in the proposed appeal. The 
case, therefore, fulfils the requirements of 
section 110 of the Code of Civil Procedure 


and we so certify. 
(1) 23 A. 233; 28 I. A. 15 (P.O). 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sgeoonp ivil Appean No. 79 or 1912. 
December J, 1912. 
Present:—Mr. Piggott, J. C. 
MULLU AND ANCTRER— DEFENDANTS— 
APPELLANTS 
versus 
RAGHUBAR SINGH AND OTHERS— 
Praintirrs— RESPONDENTS, 
Grant—Construction of docwment—Rule to be followed 
—Presumption in case of grant for maintenance— Ab- 
solute grant, not capable of curtailment where object 

merely that of maintenance. 

In interpreting a particluar document it is always 
ungafe tointerpret it in the light of other docu- 
ments more or less differently worded and, therefore, 
every document must be interpreted on its own 
terms. 

Where a grant has beon made by a particular 
person for the maintenance of another, whom he is 
under an obligation to maintain, there is antecedent 
presumption that the grant is intended to be one of 
a life-interest only and that inthe absence of ex- 
pressions connoting a heritable and transferable 
interest, such presumption must be allowed to 
prevail. 

But where a document makes an absolute gift of the 
property to the grantee and confers upon him full 
préprietary power like the grantor, the more fact that 
the object of the grant is the maintenance of the 
grantee would not detract from the absolute nature 
of the grant. 


Appeal against an order of the District 
Judge, Sitapur, dated 17th February 1912, 
reversing thatof the Sub-Judge, Sitapur, 
dated 9th Nowémber 1911. 

Babu Ishr: Prasad, for the Appellants. 

Mr. Wazir Hasan, for the Respondents. 
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JUDGMENT.--The only queatior raised 
by this appeal is as to the interpretation of 
a deed of gift, dated August the 6th, 1374, 
by which ore Bhabhuti Singh gonver od 
certain plots of land to his wife’ s mother 
Musammat Mahrani. If the deed in question 
conveyed to the said lady a life-interest only, 
then the suit of the plaintiffs-respondents 
has rightly been decreed by the lower 
Appellate Court; if, on the other hand, the 
gift was one conferring an absolute estate, 


„heritable and transferable, upon Musammat 


Mahrani, then the deeree of the Court of 
first instance dismisging the plaintiffs’ claim 
must be restored, The two Courts below have 
differed as to the interpretation of this 
document. It is set forth at length in the 
careful and well-considered judgment of 
the learned Subordinate Judge and what 
has to be considered is the effect of the 
deed as a whole. Both parties have 
referred toa number of reported cases in 
which a similar question was raised in 
respect of other documents, but it does not 
appear tome that any of these cases are 
of material assistance in determining the 
question in issue. It is always dangerous 
to endeavour to interpret one document in 
the light of the interpretation affirmed by the 
Courts of law in respect of other documents 
more or less differently worded. One 
point, however, seems tome of considerable 
importance. In several of the cases to 
which reference was made, and more 
particularly inthe case of Raja Ruameshar 
Bakhsh Singh v. Babu Bhagwan Bakhsh Singh 
(1), which has greatly influenced the 
decision of the learned District Judge, the 
grant in question was made by a propietor 
in favour of a person whom he was under 
an obligation to maintain. When under 
such circumstances a grant is made, 
avowedly for the maintenance of the grantee, 
there can be no doubt that there is an 
antecedent presumption that the grant is 
intended to be one of a life-interest only, 
and in the absence of expressions in the deed’ 
making it absolutely beyond doubt that, 
the grant of a heritable and transferable 
interest was intended the Courts would 
naturally allow such antecedent presump- 
tion to prevail. ,in the present case, 
Bhabhuti Singh was under no chligation 


to mania, ins wifes mother and a prea 
(1) 70, © 
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sumption such as [ have referred to dogs 
not ssem to me to arise to anything like 
the same extent. Now as regards the terms of 
the deed itself, [ note that the, document is 
described as a deed of gift (“hibanama”), 
and that the governing verb is “Aiba kar 
d?’ —"I have gifted.” Tha word “dawami” 
is also used, and the docament closes with 
an emphatic declaration that from the 
date of itẹ execution neither Bhabhuti 
Singh himself nor bis heirs after him shall 
have any rights over the land in question or 
any claim in respect of the same. Bhabhuti 
Singh also states that, he has placed the 
donee Musammat Mahrani in possession 
“nisl khud”, that isto say, in such posses- 
sion as he himself enjoyed prior to the 
execution of the deed. The learned District 
Judge is of opinion that all these expressions, 
which in themselves tend to suggest an 
-absolute gift, are controlled and governed as 
to their meaning by the qualifying expression 
“waste madad maash” which is used along with 
the verb “hiba kar di.” The real question 
is whether these words can fairly be under- 
stood us anything more than an expression of 
the intention of the grantor in making the 
grant. He says that he does so in order to 
help the grantee to maintain herself. This 
he could, no doubt, do by merely conferring 
upon her a life-estate in the property concern- 
ed, and it may perhaps be fairly conceded 
to the plaintiffs that this statement of 
Bhabhati Singh’s intention in executing the 
deed is sufficient to raise a certain presumption 
in favour of the suggestion that he only 
intended to confer a life-estate. I cannot, 
however, go further than this, and any such 
presumption as I have above referred to would 
be obviously capable of being rebutted by the 
terms of the deed itself, if those are in fact 
such as to place it beyond doubt that 
Bhabhuti Singh actually carried ont his inten- 
tion of helping his mother-in-law by making 
her an out-and-out gift of the land in question. 
He was absolute owner of the said land and 
“there was nothing to prevent him from giving 
it away out-right if he saw fit todo so. The 
“learned Subordinate Judges who tried this case 
in the first instance is an officer of wide 
experience, and Lam disposed to attach con- 
siderable importance to the impression pro- 
duced upon his mind by the wording of this 
document asa whole. I think also that the 
learned District Judge has allowed*himself, to 
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some extent, to be influenced by o 
siderations entirely irrelevant to the qadstion 
acfually*in issue. He has laid considerabde 
stress in his judgment on the fact that the 
parties actually in possession are holding in 
virtue of a sale-deed execated by Musammat 
Raj Kunwar, widow of Bhabhuti Singh and 
daughter of Musammut Mahrani and he 
seems to think that this transfer is 
perhaps open to question as being one by “an 
ignorant pardanashin village woman,” as he 
puts it. I say that this consideration is 
entirely irrelevant, because there is 180 question 
before the Court as to the equities of the 
transaction by which the land in sait passed 
from Musammut Raj Kunwar to the defendant 
Malla. The question is whether the 
plaintiffs can show a good title to this land, 
and the plaintiffs have admittedly no title if 
the transfer by Bhabhuti Singh in favour of 
Musammat Mabrani was an out-and-out gift 
of the land in suit and not merely the grant 
of a life-estate in the same. The case being 
before me in secand appeal, I think it 
necessary to lay stresson the fact that the 
question before me is merely as to . the 
interpretation of the deed of August the 6th, 
1874, In the Courts below, both parties appear 
to have relied upon certain evidence as to 
subsequent transactions, from which each 
party desired the Court to draw inferences 
favourable to their respective contentions 
regarding the nature of the estate taken by 
Musammat Maharani under the deed of 
August the 6th, 1874. I agree with the 
learned District Judge that no decisive infer- 
ence can be drawn one way or the other 
from this evidence regarding transactions 
subsequent to the execution ofthe said deed, 
The question before me, therefore, is purely 
and simply one of the interpretation of a 
document, and upon full consideration I have 
arrived at the conclusion that the document 
in question was correctly interpreted by the 
Court of first instance and has been 
misinterpreted by ‘the lower Appellate Coyrt. 
I hold accordingly that Musammat Mahbrani 
took an absolute estate, heritable and 
transferable, under this deed of August the 
6th, 1874. I accordingly set aside the 
order and decree of the lower Appellate Court 
and restore that of the Court of first instance 
dismissing the plaintiffs’ suit. Rhe defendants- 
appellants will get their costs in all three 
Courts. 
Appeal aflowed, 
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CALCUTTA HIGH COURT., 
Privy Counci Appzat No. 15 or 1912. 
December 17, 1912. ° 
Present:—-Sir Lawrence Jenkins, KT., Chief 
Justice, and Sir Richard Harington’ Kr., 
Judge, 
JAGADANANDA ASRAM—Partitioner— 
APPELLANT TO HINGLAND 
versus 
RAJENDRA ROY AND oraers—Opposire 


Party—esponpents TO ENGLAND. 

Privy Coun&ii Appeal—In forma pauperis—Appli- 
cation for leave to prosecute Privy Council Appeal in 
forma pauperis—High Court’s power to grant applica- 
tion. 

The High Court has no power to grant leave to pro- 
secute an appeal to His Majesty in Council in forma 
pauperis and to exonerate the appellant from deposit- 
ing the respondents’ costs and paying Council office 
fees. Where such leave is required, it is necessary 
for a petitioner to apply in England. 

Munni Ram v. Sheo Churn, 4M. I. A. 114; 17 W. R. 
(P. C.) 29, relied upon. 

Quinlan v. Child, (1900) A. C. 496; 66 L, J. P. C, 
85; Quinlan v. Quinlan, (1901), A.C. 612; 70 L, d. 
P. C. 122; 85 L. T. 260; Ponamma v. Arumogam, 
(1902) A. C. 56l; 7L L.J. P.O, 121 and Walker v. 
Walker, (1903) ‘A.C. 170; 72 L.J. P. 0.36; 88 L. T. 
133; 51 W. R. 658, referred to, 


Application for leave to prosecute an 
appeal to His Majesty in Council in' forma 
pauperis, 

Babu Mohini Nath Bose, for the Petitioner. 

Babus Provash Ohandra Mitra, Shiba Pro- 
sonna Bhattacharyya and Jitendra Nath Sen, 
for the Opposite Party. 

JUDGMENT.—This is an application for 
leave to prosecute an appeal to His Majesty 
in Council in forma pruperis and exonerate 
the appellant from depositing the respondents’ 
costs and paying Council office fees. 

Leave to appeal has already been given, 
that is to say, a certificate has been granted 
under the Code of Civil Procedure. The 
question then arises what powers have we to 
accede to this prayer. Our powers are defined 
by the Code and in particular by the group 
of sections which begin with ‘section 109 and 
by Orter XLV. 


Leave to appealin this ease was obtained 
without any mention of pauperism and it was 
given as, of course, because the subject-matter 
in dispute was over Rs, 10,000 and the 
decree appealed from did not affirm the 
decision of the” Conrt immediately below. 
There was no investigation into the merits 
of the appeal, nor was there any certificate 
of Counsel ghat the petitioner had reasonable 
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grounds for appeal. The certificate being 
granted under rale 7, Order XLV of the 
Uode, it became obligatory on the appellant 
within six months from the date of the 
decree complained of or within six weeks 
from the date of the grant of the certificate 
whichever might be the later date to 
furnish security for the costs of the respond- 
ents. But the purpose of the present appli- 
cation is to obtain leave to prosecute the 
appeal as a pauper, and to be exonerated 
from depositing the respondents’ costs and 
Council office fees. What power have we to 
do that? It ig not suggested that there is 
any express provision in the Code, and [ am 
not aware of any power, which would enable 
us to make such an order. 

On the contrary, the provisions of the Coda 
are, in my opinion, inconsistent with a power 
in this Court to grant leave to appeal to His 
Majesty in Council in forma pauperis. Where 
such leave is required, it is necessary for a 
petitioner to apply in England in accordance 
with the rules that govern sach applications. 
Quinlan v. Child (1), Quinlan v, Quinlan (2), 
Ponamma v. Arumogam (3), Walter v, 
Watker (4). 

I do not overlook the case brought to our 
notice where leave to appeal as a pauper 
was granied by this Oourt in 1908, Gut the 
application was unopposed,’ and there is 
nothing in the judgment which shows how 
this power to grant leave to appealas a 
pauper was vested in the Court. Moreover, 
I may point out that the leave granted was 
not to prosecute the appeal as a pauper bat 
to appeal as a pauper and in this connection 
I may point to the head-note in Munni Ram 
y, Sheo Churn (5), where it is said “although 
the Courts in India admit a party to appeal 
to Hngland ¿n forma pauperis, yet the appellant 
ought to make a special application to the 
Qaeen in Council, for leave to prosecute sugh 
appeal in forma pauperis,” 

In this case, I would reject the application 
with costs, two gold mohurs to each set of 
respondents. 5 
App p anon rejected. 


U. J.P 
L. J. P. 0. 122; 85 L, T: 


(1) (1990) A. C. 496; 69 
(2) (1901) A. C612; 70 


+» 
(3) 1902) A. O. 561; 71 È. J, P, O. 121. 
(4) 1903) A. C. 170; 72 L. J. P. 0. 86; 88 L. T. 133; 
51 W. R. 658. > 
(5) 4; M. I, A. 114; 7 w, R, P, C, 29, 


360. 


LA 


130 


A. B, CHIODITH U., TULSI SINGH. 


CALCUTTA HIGH COURT. 
Seconp Crvin Appsat No. 2998 or 1910. 
Decembér 9, 1912. 

Present: —Mr. Justice Chitty and 
Mr, Justice Tennon. 

A. B. CHIODITH—Puarintive —A PoELLANT 
versus 


TULSI SINGH—Darenxvant—Responvent, 


Bengal Tenancy -ict (VIII of 1885), ss. 87, 105, 109 — 
Application jor enhancement of rent— Withdrawal of 
application without leave to file fresh application —Fresh 
suit for enhancement on same ground, whether maintain- 
able—Civil Procedure Code (Act F of 1908), O. XXIIT, 
r. 1, sub-r. (3). 

An application under section 105 cannot be regard- 
ed as a suit, 
Upadhya 
relied upon, 

Even if an application under section 105 has 
been withdrawn under the provisions of Order XXIIT 
of the Civil Procedure Code, that would not convers 
it into a suit, which would bar a snbseqnent suit by 
reason of no leave to file such subsequent suib 
having been reserved. 

A suit for enhancement of rent is maintainable 
even though the plaintiff withdrew a previous ap- 
plication, under section 103 without reserving leave 
to prefer a fresh application or suit. 


Thakur v. Persidh Singh, 23 C. 723, 


Appealfrom the decrees of the District 
Judge of Bhagalpar, dated July 5th, 1910, 
affirming that of the Munsif of that District, 
dated March 19th, 1910. 


Babus Umakali Mukherjee and Kulwant 
Sahat, for the -Appellant. 

Babu Mohini: Mohan Ohatterjee, for the Res- 
pondent. 


JUDGMENT.—This appeal by the plain- 
tiff arises out of a suit for rent in which the 
plaintiff also claimed enhancement on account 
of an alleged rise in the price of staple food 
crops under section 30 (6) of the Bengal 
Tenancy Act. The plaintiff obtained a 
decree for the arrears of rent but his claim 
to enhancement was rejected by both Courts 
on the ground that he had previously pre- 
ferred au application for the same relief under 
section 105. Itis admitted that an applica- 
tion under section 105 was preferred in 1906, 
The plaintiff did not or could not proceed 
with it, and accordingly applied for leave to 
withdraw it. This was allowed, but no 
leave was reserved to him to, prefer a fresh 
application. He appgaledon this point and 
his appeal was dismissed on 3rd April 1907, 
On 7th January, he filed the present suit. In 
our opinion, an application “under section 
105 cannot be regarded as a suit. The cases 

o >. 
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of Unpdhya Thakur v. Persidh Singh (1) and 
Jonardhan Misser v. J. Barclay (2) deced 
with referehce to section 104 (2) of the 
Act as it originally stood support this view. 
Theretdoes not appear to be any distinction 
between that and the present section so far 
as this point is concerned. 

Further, the application under section 105 
having been withdrawn, it must be regarded 
as having been nonexistent. There was no 
order passed under if which coald be said to 
have the force and effect of a d&cree under 
section 107 nor can it be said that there was 
a suit which was dismissed on the merits, 
The application under section 105 may have 
been withdrawn under the provisions of 
Order XXIII of the Civil Procedure Code 
but that would not convert it into a suit, 
which would bar a subsequent suit by reason 
of no leave to file such subsequent suit hav- 
ing been reserved. Moreover, it cannot well 
be said that the subject-matter of the 
application made*in 1906 and the subject- 
matter of the suit brought in 1909 are the 
same. 

In the above view of the case, section 387 
and section 103 of the Bengal Tenancy Act 
bave no application. The appeal must be 
allowed, the decrees of both the Courts set 
aside and the case remanded to the Court 
of first instance for a trial on the merits 
of the plaintiff's claim to enhancement of 
rent. Costs of this appeal to be costs in 
this case. 


Appeal allowed, 


(1) 23 C, 723. 
(2) App. from Order No, 31 of 1900. 


* 


PUNJAB CHIEF COURT. ° 
Seconp Civic Apppat No. 984 or 1910. 
January 8, 1913. 
Present:—-Mr. Justice Beadon. 
SURAJ BHAN AND OTHERS— PLAINTIFFS — 
APPELLANTS 
tersus » 

PUNJAB COTTON PRESS Co, Lo.— 


DEFENDANT— RESPONDENT, 
Civil Procedure Code (Act V of 1909), ss, 20, 21— 
o 
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Jubisdiction—Place of suing—Supply of gogds at par- 
o ticular place—Suit jor damages for non-delivery— 
Appeal— Objection as to place of sus. 

A., carrying on business at Delhi, entered into a 
contract with B., working at Lahore, by which B. 
contracted to supply flour to 4. A part of the flour 
was consigned by B. to himself at Delhi and not to A. 
The railway receipt was endorsed by B. in favonr of 
a bank which realized the price from A. and handed 
over the receipt to A. A. sued B. at Delhi for damages 
for non-delivery of the remaining flour: - 

Heid, that as the gocds were to be delivered and. 
paid for at Delhi, the Delhi Court had jurisdiction to, 
try the spit. 

An objection as tothe place of suing should not 
be allowed by an Appellate Court unless there has 
been consequent failure of justice, 


Miscellaneous further appeal from the 
order of the Divisional Judge, Delhi 
Division, dated 25th May 1910, reversing 
that of the District Judge, Delhi, dated 28ih 
June 1909, decreeing plaintiffs’ claim. 

The Hon’ble Rai Bahadar Lala Shad? Lal, 
for the Appellants. 

Mr. Dhanpat Rat, for the Respondent. 


$ 

JUDGMENT.—A Company, owning the 
Shahdara Pioneer Flour Mills at Lahore, is 
the defendant-respondent in this appeal and 
in Appeal No. 423 of 1910. The plaintiffs- 
appellants in the two appeals are different but 
both sets of plaintiffs-appellants reside and 
carry on business at Delhi. 

In each case the plaintiffs have sued 
the defendant Company in the District Court 
at Delhi for damages for non-delivery of 
floor which the defendant Company had 
contracted to supply and in each case the 
District Judge holding that the Court at 
Delhi had jurisdiction, passed a decree award- 
ing damages to the plaintiffs. On appeal 
to the Divisional Court at Delhi, the learned 
Divisional Judge in each case has set aside 
the decree on the ground that the Court at 
Delhi had no jurisdiction to try the case and 
has directed the plaint to be returned to 
plaintiffs for presentation to the Court at 
Lahore. 


la each case, it is admitted that in pre- 
vious dealings between the parties and in 
fact in respect of part of the flour to ba 
supplied under the contract in dispute which 
was actually supplied, the defendant Company 
consigned the goods toitself and not to the 
plaintiffs, It*endorsed the Railway receipt i in 
favour of a Bank at Delhi and not in favour 
of plaintiffs and it instructed the Bank to 
realize ghe price from the plaintiffa at Delhi 
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before handing to them the Railway receipt 
endorsed in their favour. 

It is true that the plaintiffs had to pay the 
freight and the Bank’s charges for collection 
of the money but the fact remains that they 
could have no control over the goods until 
they had paid the price at Delhi and had 
thus obtained the Railway regeipt endorsed 
in their favour and thongh the Railway 
would be deemed to take delivery at Lahore 
on behalf of plaintiffs of goods despatched 
from there and consjgned to the plaintiffs, it 
is not essy tosee how the Railway could 
take delivery on behalf of the plaintiffs of 
goods not consigned to the plaintiffs and not 
in any way under the plaintiffs’ control, 

On the defendant Company’s form, Ex- 
hibit P.8, there is no doubt a note to the effect 
that the defendant Company is not responsible 
for goods after they have left the Mills but 
this can only apply to goods to be delivered at 
Lahore and could not apply to a contract by 
defendant-respondent to deliver goods else- 
where. 

The procedure above described must have 
been adopted by mutual consent and as far as 
the contracts now in question are concerned, 
I have no doubt that it was understood 
between the parties that the goods wera to be 
delivered and paid for at Delhi. 


In my opinion, therefore, the Court at 
Delbi had jurisdiction to try the cases but, 
assuming that there is ground for objection 
as to the place of suing, the lower Appellate 
Court, in view of section 21, Code of Civil 
Procedure, could not allow the objection 
unless, apart from the time at which the 
objection was first taken, thera has beea a 
consequent failure of justice. 

The nature or value of the cases do not 
exclude them from the jurisdiction of a 
District Judge. They have “baen tried by a 
District Judge and the defendant Company 
has had fall opportunity for producing evi- 
dence and defending the cases on the merits. 
There has, therefore, been no failure of 
justice consequent on the® trial having been 
held at Delhi instead of at Lahore. 


For these reasons, I accept this appsal and 
reversing the lowef Appellate Couri’s order, 
I remand the case to the lower Appellate 
Court under Order XLI, rule 23, Civil 
Procedure Code, for dea aion of the appsal to 
that Court on the merits. 
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MOZELLE JOSHUA V., SOPHIE ARARIE, 


Court-fees to ba refunded. Other eosts to 
be costs in the cause, . 
Case remanded. 


+ 
CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Oivi No. 56 or 1911. 
August 22, 1912, 

Present: —Sir Lawrence Jenkins, KT., Chief 
Justice, and Mr. Justice Woodroffe. 
MOZEULE JOSHUA—P attire — 

APPELLANT 
VeETEUS 
SOPHIE ARAKIB AND ayotarr— 


DEFENDANTS— RESPONDENTS. 

Ketuba—Jewish Law —Marriage—Pecuniary endow- 
ment—Legal consequence—Husband's death —~Widow's 
right to sue for sums mentioned in Ketuba, 

A Ketuba is a necessary incident of a marriace 
contract in Calcutta between persons of the Jewish 
faith. Andthough it is expressed in terms that 
suggest pecuniary endowment, yet, according to 
modern ideas and modern practice, this expres- 
sion is not intended to have any legal consequence, 
The Ketwba is a mere formality and nothing more. 

Therefore, a Jewish widow mariied in Calcutta has 
no right to sue, on her husband’s death, for the sums 
mentioned in the Ketuba. 

Appeal from the judgment of Mr. Justice 
Harington, which is reported at 12 Ind. Cas. 
485; 88 0. 708. 

Messrs. B. Ohakravarti and A. N. Ohaudhuri, 
instructed by Mr. N. O, Bose, Solicitor, for 
the Appellant, 

Mr, J. Bogram, instructed by Mr. R. West. 
macott, Solicitor, for the Respondents, 


JUDGMENT. 

JENKINS, C. J.—The plaintiff, Mozelle 
Joshua, is the widow of Aaron Raphael 
Joshua; and she has brought this suit to 
establish her right to Rs. 10,555 under an 
instrument, which she describes as a, marriage 
settlement or Ketuba. The defendants are 
Sophie Arakie, Aaron R. Joshua’s daughter 
eby a former wife, and the Administrator. 
General of Bengal, Mis representative under 
a grant of Letters of Administration, 

This Ketuba came into existence on the 
marriage of the plaintiff „with the deceased 
A translation of it is annexed to the plaint, l 


It opens with a narration of. the bride. 
groom s proposal to the bride, his promise to 


„feed and clotho her and êndow her with 
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proposal and their marriage. ° 
Then it is said, the bride brought to her 
spouse “Ornaments of gold and silver and 
dresses totalling to Rs. 5,000, which he has 
accepted and wrote upon himself (sie) 
on the former and the latter also in all 
Rs. 5,000, And he further agreed to add, 
out of his money, an addition of the principal 


, of this edict Rs, 455 in all together with the 


endowment, additions and gifts, Ra 10,555. 
And Mr. Aaron acknowledged that the above 
mentioned sums are received and accepted 
by him and under his command. And he 
acknowledged that the said sums are as lent 
to him and he possessed the same and like 
the trade of goat and iron should it increase 
and decrease will bs sustained by him.” 

The instrament then concludes as fol- 
lows :— 


“And accordingly the said Mr. Aaron told 
us that the secarity and the responsibility of 
this edict, the endowment and the addition 
which are stipulated for her, accepted and 
agreed by me and my heirs after me, from 
all my properties and also moveable and not 
moveable will be security and pledge to 
realize from the best of my woven goods 
and landed properties which I bave under the 
heaven and that I may possess hereafter and 
even from the robe that ison my shoulders 
during my existence and after my existence 
from this day and for ever, and security 
and responsibility and the strength as of all 
other edicts the endowment and addition as 
are in custom with the daughtersof Isreal, also 
4, Umma (measurements) of ground as worthy 
and as itis ordered by our Rabbis, Not like a 
support and not like a draft, to be considered 
this on cancelling all sorts previous under. 
standings in the world and in rejecting all evi~ 
dences and oaths. We the undersigned are 
witnessing that all aforesaid are spoken by 
the said Mr. Aaron to Mozelle to be his, 
This bride his wife trusts all that were written 
above and explained with solemn oath and 
complete. To purchase with the valuable 
articles. All those are mentioned above, are 
correct, right, firm and true.” 


It was signed by two witnesses and there 
is a written statement by the bridegroom 
accepting what was mentioned in the docu- 
ment. 

Though the translation leaves mwck to be 
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desired, the general draft of fhe instrament 
is clear. 

The question for our determination is 
whether it was intended to operate as an effec- 
tive legal instrument, entitling the plaintiff 
to recover Rs, 10,555 on her husband’s death. 
Harington, J., decided adversely to the plain- 
tiff and.so she has preferred this appeal. 

When the appeal was firat opened before us, 
both sides sought an opportunity of obtéining 
further authorities in support of their rival 
contentions. Ag the case was one of 
first impression, at least in this Court, and 
of considerable importance to the Jewish 
Community in Calentta, we, by consent of 
parties, allowed an adjournment, and gave 
each side permission to adduce farther 
evidence in the shape of appropriate books of 
reference or affidavits of acknowledged autho- 
rities with a view to showing whether or not 
an instrument such as this Ketuwba was ordi- 
narily intended to have legal operation, on 
the husband’s death. 

Affidavits have been plased before us on 
both sides, but they do not meet the point on 
which we desired assistance. 

Text books too have been procured, but 
they are of historical rather than of practi- 
eal interest. ‘ 

On a consideration of the materials on the 
record, I am convinced that the Ketuba is a 
necessary incident of a marriage contract in 
Calcutta between those of the Jewish faith. 

And though it is expressed in terms that 
suggest pecuniary endowment, yet, according 
to modern ideas and modera practice, this 
expression, (in my opinion), is not intended 
to have the legal consequeness for which the 
plaintiff contends, 

A solemn declaration of endowment, form- 
ing a part of the marriage ceremonial but 
leading to no practical result, is nob unknown, 
ami I see no difficulty in the way of regard- 
ing the Kefuba as a survival which is now a 
mere formality and nothing more. 


This view gains support from the fact 
established in this case that what is recited 
did nob in truth occur; and the evidence 
shows that thdugh the instrament purports 
to be an assertion by the witnesses of their 
actual experience, they both signed the daca- 
ment inignorance of its contents. And then 
again it is a significant circumstance that 
ne instanca is recorded in the evidences or dis 
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closed in any reportell case where a Ketuba 
has been treated as creating a right to 
recover the sums mentioned in it. 

The present suit is based on the Ketuba 
and on that alone so that I refrain from 
considering the problem whether a Jewish 
widow has any rights of dower. Nor do I 
intend to express any opinion as to rights in 


*the event of divorce, whether under the 


Ketuba or otherwise. I propose to deal only 
with that which is before us, the right of a 
Jewish widow married in Calcutta to sue on 
her husband’s death for the sums mentioned 
in the Ketuba and on that my opinion is 
that the plaintiff has failed to establish her 


claim and { would, therefore, dismiss this 


appeal with costs. 
Wooororrn, J.—I agree. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Mrscecuansous First O:ivi, Appeat No, 1122 
op 191, 
January 18, 1913. 

Present: — Mr. Justice Kensington. 
Musammat MAYA DEVI alias Musammat 
MAYA WANTI-—-PLAINTIFF-——ÀPPELLANT 

VETSUS 


GOPAL—Darenpant—lResponpenr, 

Guardians and Wards Act (VIII of 1890), s. 89 (j)— 
Hindu Widows’ Re-marriage Aci (XV of 1856), ss. 8, 5 — 
Will—Hindu widow appointed guardian of property by 
Will—Re-marriage, effect of. 

Tn the absence of any clause in a Will, appointing 
a widow as guardian of the property of a minor, that 
her guardianship of property shall cease on her re- 
marriage, she does not become legally disqualified by 
re-marriage. 

Section 5 of Act KV of 1856 expressly provides that 


a Hindu lady shall not, by reason of her re-marriage, 


forfeit any right to which she would otherwise be 
entitled; testamentary guardianship comes within the. 
scope of her rights. 


Miscellaneous first appeal from the order, 
of the District Judge, Rawalpindi, dated the 
6th July 1912, appointing Gopal guardian of 
the property, of the minor. 

Rai Bahadur Pandit Sheo Narain for Mr, 
Sewa Ram Singh, for the Appellant. 

Bhagat Gobind Das, for the Respondent. 

JUDGMENT.—The two Appeals Nos. 1122 
by Musammat Maya Wanti (also described as 
Musammut Mays Devi) and No. 1137 by hee 
father Tek Chand may be disposed of by 
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one order. Theso are * both appeals from 
the District Judge’s order dated the 6th 
July 1911. Certain intermediate orders in 
vernacular had been passed by his pre- 
decessor, but these were not expressed in 
definite terms and I must hold that the 
matters now” in dispute were not definitely 
settled till the 6th July 1911, Both the 
appeals are accordingly within time. 

Gokal Chand Arora, a shopkeeper of 
Rawalpindi, died about the end of 1909 
leaving property valued at Rs. 20,000 or 
more. He had been married three times. 
The first two wives were dead and the 
third wife was Musammal Maya Wanti. By 
the first wife he had a daughter, Masammat 
Biro, who had been married. By the second 
wife he had a daughter named Rakki, now 
a child of abont 10 years old; and by the 
third wife, Musammai Maya Wanti, he had 
a son, Gur Das, now about five years old. 
The dispute is both about guardianship of 
the minors, Rakkiand Gur Das, and about 
guardianship of the considerable property 
left by Gokal Chand. 

Shortly before his death on the 2nd of 
October 1909, Gokal Chand executed a very 
elaborate Will. He had two brothers, named, 
Gepal Mal and Ram Chand. The Will dis- 
tinctly says that he was entirely separate 
from both these brothers, to the first of 
whom he left nothing at all and to the 
second only a sum of Rs. 100, Ib is 
quite clear that he was nob on good terms 
with either as he directed that in the last 
resort, in the event of death of all the 
heirs mentioned in his Will, the proparty 
should become dharm arih and should not 
pass to the brothers. 

The Will left certain property to the 
daughter Biro, certain other property to 
the daughter Rakki and the residue to 
the son Gur Das. Guardianship of the 
persons and the property was vested in the 
widow Musammat Maya Wanti and she 
was appointed execufrix, It was, no doubt, 
indicated in the Will that in the event of 
her re-marriage, she will ceasee to benefit 
personaly under the Will, but it was not 
expressly stated that her guardianship of 
either persons or property waquld then 
cease. As a fact, the lady has since re. 
married and the lower Court has in cos. 
Sequence held that though @he will remain 
guardian of the persons of the to minor 
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shall cease and has appointed the brother 
Gopal MAI to be guardian in her place. 

Maya Wanti appeals for retention as 
guardian of the property and her father also 
appeals to be made guardian of both the 
persons and the property. As regards the 
latter appeal, it may be said at once that 

“Tek Chand has no rights of any sort and 
1 amequite satisfied that he is a most uu- 
suitable person to have the care of either 
the minor children or the property. His 
appeal may be disposed of by saying that 
the lower Court is perfectly right in refusing 
to have anything to say to him, 

The dispute is then narrowed down to 
the question whether the guardianship of 
the property has been rightly taken away 
from Musammat Maya Wanti and vested in 
Gopal Mal. The latter's Pleader urges that 
by olause (j) of section 39 of Act VIII of 
1890, the widow’s guardianship ceases by 
law on her re-marriage. Tb is, no doubt, true 
that the law is thus briefly stated in section 
211 of Mayne’s Hindu Law, page 274, 7th 
Edition, but the learned commentator was 
not then expressly considering testamentary 
guardianship, and sections 3 and 5 of Act 
XV of 1855 have also to be borne in mind. 
My conclusion is that in the absence of any 
clause in the Will giving definite instruc- 
tions that Maya Wanti's guardianship of the 
property shall cease on re-marriage, it cannot 
be said that she now b3comes legally dis- 
qualified. The lower Oourt has, I think, 
gone wrong in considering the second marri- 
age to be an absolute disqualification for her 
further guardianship of the property. 

The question to be then considered i3 
whether it is advisable in the interests of 
the beneficiaries under the Will that Musam- 
mat Maya Wanti should bə removed. It 
does not appear to me that her retentien 
in the post involves serious risk of loss of 
property. She cannot possibly make away 
with the house property specifically bequeath- 
ed to the danghters, Biroand Rakki, and 
the residue has all been left to her own 
infant son Gar Das, of whom she is ap- 
parently taking excellent cara” The child 
has been produced before me andI agree 
with the lower Court that heis being well 
looked after by his mother. It is, n@donbt, 
possible that Maya Wanti’s sesond husban 
may try to inflaence her to disposa of “the 
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children, her ‘guardianship of the property 
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property of her minor son, but it should not 
be assumed that he will do soas a matter 
of course or that she will bea consenting 
party. The District Court will have ample 
power to interfere if she should misappro- 
priate the property, aud if she is retained 
as guardian, she will have to find sufficient 
security, 

Ou the other hand, there will be at 
least equal*risk of misappropriation if Gopal 
. Mal is allowed to continue guardian of the 
property as ordered by the lower Court. 
He has no interest whatever in the property 
under the Will and he was presumably 
hostile to Gokal Chand. The question to 
be really considered ig whether the estate 
of the minor Gur Das will be saferia the 
hands of his mother notwithstanding her 
re-marriage or in the hands of an hostile 
stranger like Gopal Mul, After hearing all 
that has to be said on thé subjest by both 
sides, I have no hesitation in saying that as 
between these two I prefer to leave the 
management of the property in the hands 
of Maya Wanti. Sheis apparently a sen- 
sible and capable young woman who 
thoroughly understands the situation, and 
though she has reemarried, she has still the 
strongest interest in protecting the property 
in her son's behalf. Section 5 0f Act XV 
of 1856 expressly provides that a Hindu 
lady shall not, by reason of her ra-marriaga, 
forfeit any right to which she would othor- 
wisa be entitled, and reading this section 
with section 3 of the Act, it should ba held 
that testamentary guardianship comes within 
the scope of her rights. The appeal of 
Musammat Maya Wanti is accordingly allowed 
and she is restored to the position which 
she holds under the Will of guardian both 
of the persons of the minor children and 
of the property left by Gokal Chand. There 
willebe no order as to the costs of this Court. 
Tt follows from what has bean said above 
that the appeal of Tek Chand is dismissed. 
The District Judge should now proceed to 
take adequate security from Musammat Maya 
Wanti. 


4 Appeal allowed. 
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MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATS ORDER No. 56 
or 1911. 
January 9, 1913. 
Present:—Sir Ralph Benson, KT., Judge, and 
Mr. Justice Sundara Aiyar. 
VENKATRAMANA ATYAR, Bw Acenr 
T, RAMA ROW— APPELLANT 
Versus 


LJ 

N. G. NARASINGA ROW —Responpenr. 

Civil Procedure Code (Act XIV of 1882), s. 37—~ 
General power of attorney—Power authorising agent to 
do all acts relating to execution of decree—Execution 
application by agent—-Application in accordance with 
law --Limitation—Construction of doswment—Stamp. 

A power of attorney executed in favour of a person, 
authorising him to present applications for execution 
of decree, to realise amounts due to the decres-holder, 
to compromise the claim and to do all other acts relat- 
ing to the execution of the decree isa general and not 
a special power-of-attorney. 

An application by an agent acting under such a 
power-of-attorney for execution of a deoree obtained 
by his principal is an application in accordance with 
law for purposes of limitation. 

Smith v. Thomas Me Guire, 3 H. & N. 554; 27 L.J. 
Er. 485; 6 W. R. 726, Brady v. Todd, 90. B. (x. 3.) 
592: 30 L. J. ©. P. 238; 7 Jur. (x. 8.) 827; 4 L. T, 212; 
9 W.R, 483, referred to. 

The legal nature of a document must be determined 
by its contents and not by the value of the stamp 
duty paid for it. 


Civil Miscallaneous second appeal against 


tie deras of the District Court of Southe 


Arcb, in A. S. No. 259 of 1910, preferred 
azains the order, dated 28th July 1910, 
pissed by the District Munsif of Tirakoilur, 
in B. P., No. 3 in E. P. R No. 402 of 1910 
ia O. S, No. 442 of 1956 on the file of the 
District Munsif of Namakkal. 

Me. T. Narasimh ı Iy2zngar, for the Appal- 
lant. 

Q. Narasinga Rau, for the Respondent, 

JUDGMENT.—The only question for 
decision in this second appeal is whether the 
application for exacution is barred by limita- 
tion. It wag presented within thres years of 
a prior application which was signed and 
put into Coart on behalf of the decree-holder 
by an agent. The question is whether that 
application was one presented in accordance 
with law; and that depends on whether the 
agent who présented it was one holding a 
general power-of-fitorney and, as* such, 
authorised to sign and present the petition 
under section 87 of the repealed Code of 
Civil Procedure or one having only a special 
power-of-attorney.and not qualified to do so. 

The power-ol-attorney under which the 


s 


P 


P 


136 
VENRATRAMANA AIYAR V. NARASINGA ROW, 


agent acted authorised him to present 
applications for execution, to `realise the 
amount due to the decree-holder, to compro- 
mise the claim and to do all other acts 
relating to the execution of the decree. The 
lower Courts have held that the agent 
had only a special power-of-attorney. In 
taking this view, they were much influenced 
by the fact that the power-of-attorney 
was executed on a stamp paper of the 
value of one rupee only. It need hardly 
be stated that the legal nature of a doou- 
ment must be determined by its contents 
and not by the value of the stamp duty 
paid for it. If a stamp of the appropriate 
value was not used for executing a docu- 
ment, that isamatter io be dealt with 
according to the rules provided for such 
eases, The expression “general power-of- 
attorney’? has not baen defined eibher in the 
Civil Procedure Code or in any other statute, 
nor has any case been brought to our notice 
which could be regarded as giving an 
authoritative decision on the question. Bat, 
according to the view accepted by eminent 
lawyers, there can be no doubt that the 
agent in this case had a general power-of- 
attorney. Story in his Work on Agency, 
section 17, says: — A special agency properly 
,oxists, when there is a delegation of authori- 
ty to do a single act; a general agency 
properly exists when thereis a dolegation 
to do all acts connected with a particular 
trade, business or employment. Thus, a 
person who is authorised by his principal 
to execute a particular deed, or to sign a 
particular contract or to purchasea particalar 
parcel or merchandise, is a special agent. 
But a person who is authorised by his 
principal to execute all deeds, sign all 
contracts, or to purchase all goods required 
in a particular trade, business or employment 
is a general agent in that particular trade, 
business or employment.’ In Parsons on 
Contracts, Vol. I, page 39, a special agent is 
defined as one authorised “to do one or two 
particular things” and a general agent as one 
authorised “to transact all his principal’s 
business or his business of a parficular kind.” 
In Halsbary’s Laws of England, Vol. I, page 
152, the following explanation is given:—°A 
special agent is one who has autherity to act 
for some special occasion or purpose which 
is not within the ordinary course of his 


® business or profession, A *géneral agent is 
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one who hag authority, arising out of and in 
the ordinary course of his business or pro- 
fession, to do some act or acts on behalf of his 
principal in relation thereto; or one who is 
authorised to act on behalf of the principal 
generally in transactions of a particular kind, 
or incidental to a particular business.” The 
statement in the Encyclopædia of Laws of 
England, 1st Edition, Vol X, page 263 is 
similar. In Bouvier’s Law Dictionary, Vol. II, 
page 714, the stateraent is “a general power 
authorises an agent to act generally in behalf 
of the principal; a special power is one limited 
to particular acts.” See also American 
Cyclopsdia of Laws and Procedure, Vol. 31, 
page 1338, Smith v. McGuire (1) and 
Brady v. Todd (2). The same concep- 
tion seems to underlie Article 48 of Sche- 
dule I tothe Indian Stamp Act, Clauses (a), 
(b) and (e) relate to an authority for 
procuring the registration of a document or 
documents or admitting the execution of one ` 
or more of such documents for registration 
for acting in any other manner “in a single 
transaction.” Clause (d), which apparently 
relates to a general power-of-attorney, spsaks 
of authority to not more than five persons 
“to act jointly and severally in more than 
one transaction or generally.” Clause (e) 
relates to a similar authority to more than 
five but nob more than ten persons. The 
expression “a single transaction” seems to us 
to apply either to a single act or to acts s9 
related to each other as to form one judicial 
transaction, such as all the acts necessary to 
perfect a mortgage or a sale of a particular 
property. This interpretation would bein 
accordance with the distinction between 
a special agent and a general agent as 
get forth in the authorities already referred 
to. 

According to this view, when 2 po wer-of- 
attorney authorises a person to do all things 
aad take all steps which may be necessary 
to complete the execution of a decree, it 
must, in our opinion, be regarded, a8 a 
general power-of-attorney. The asts to be 
done might be of various and numerous 
kinds and conld not be regarded as constitub- 
ing one legal transaction. Wee may observe 
that the question has become immaterial 


1) 8H. & N.554; 27 L. J. Ex. 465; 6 Wy R. 726. 
a) 90.B. (N. s.) 592; 39 L. J. O. P. $3; 7 Jur, 
(x. 8.) 827; 4 L. T. 212; 9 W. R. 483, np 
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under the new Oode of Civil Procedure. 
Order III, rule 2, in describing the kind of 
agent by whom appearances, applications 
and acts may be made or done on bbhalf of a 
party, uses wider language, viz., “persons hold- 
ing powers-of-atterney, authorizing them to 
make and do such appearances, applications 
and acts on behalf of such parties ....” 

We hold that the previous application for 
execution in this case was presented by an 
agent having a general power-of-atterney 
and that it was, therefore, one presented in 
accordance with law. It follows that the 
present application is not barred by limita- 
tion. Wereverse the order of the Courts 
balow and remand the application to the 
Court of first instanca bə bg disposed of 
afresh according to law. The costs in this 
and in the lower Appellate Court will abide 


the result. 
Appeal allowed. 


PUNJAB CHIEF CCURT. 
Seconp Orvik APPRAL No. 351 or 1908. 
January 11, 1913. 
Present:—Mr. Justice Shah Din and 
Mr. Justica Chevis. 
SAHIB KHAN—P.arytire —A PPELLANT 
versus 
Musimmat UADIANI AND oTHERS— 
DerenDants—ResPONDENTS. 

Custom -—Shamilat—Partition —“ Hasab rasad khe- 
wat’?— Village subject to river action and assessed to 
fluctuating revenue, 

In the oase of a village, which is subject to river 
action and has been assessed to a fluctuating 
revenue, the phrase “hasab rasad khewat,” as applied 
to the shamilat, means according to the area of the 
kKhewat holdings atthe time of the settlement and 
not according to the revenue payable by the pro- 
prietors at the time of the partition. 

Second appeal from the-order of the Divi- 

sional Judge, Jhelam Division, dated 6th 
March 1908, confirming that of the District 
Judge, Jhang, dated 15th January 1906, 
dismissing plaintiff’s claim. 

Rai Bahadur Bakshi Sohan Lal, for the 
Appellant. 

Mr, Fazl Hlshi, for the Respondent. 


JUDGMENT.—This suit has arisen out of 
the proceedings for partition in respect of 
the shgmilat of village Ballu, Tehsil Jhang. 
The Assistant Settlement Officer, Rai Ganga 

. 2 
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Ram, directed that the partition of the 
shamilat among the proprietors of the village 
should ba made in proportion to the area of 
the khewat holdings entered in the Settlement 
papers of 1880 and not according to the 
revenue assessed on those holdings. Someof 
the proprietors were dissatisfied with this 
order, and they accordingly ®* sued for a 
declaration that the shamzlat should be 


e partitioned according to the revenue paid by 


them and not according to the area of their 
holdings. Both the Courts below have 
agreed with the Assistant Settlement Officer 
that the village common land is liable to 
bə partitioned in proportion to the area 
entered in the Settlement Records of 1880, 
and they have accordingly concurred in 
dismissing the plaintiff's suit. 

A farther appeal has baen preferred to this 
Court by the plaintiffs and the sole question 
for decision in this appeal is whether in the 
village of the parties in the matter of the 
partition of the shamilat land, the phrase 
hasab rasad khewat is to be construed as 
meaning the division of shamzlaé according 
to the revenue assessed on the holdings of 
the proprietors or according to the area of 
those holdings. After hearing arguments, 
we think that the view taken by the Courts 
below is correct, and that this appeal must 
fail. As noted by the Assistant Settlement 
Officer in his order of the 29th April 1965, 
the village of the parties is subject to river 
action and has, therefore, been assessed to 
a flactuating revenue; and since the revenue 
has been assessed on such lands a3 were not 
in the bed of the river and were in the 
actual possession of their respective proprie- 
tors, the most equitable rule of division of 
the shamilaé would be to divide it according 
to the area of the khewat holdings at the 
time of Settlement, which includes lands 
submerged under water, and not according 
to the land revenue payable by the proprie, 
tors ab the time of the partition. 

The Pleader for the plaintiffs has called 
our attention to the de®ision of a Division 
Bonch of this Court in Ram Das v. Har 
Dayal (1), edecided on the 15th November 
1906, and has argyed that as held in that 
case, which was one relating to the division 
of skamilat land in Mauza Nikka Daultana, 
Tehsil Jhang, the phrase hasab rasad khewat, 


(1) Civil App. Mo. 757 of 1905, e 


w 
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when used in a Revenug Recordin reference 
to partition, always means “according to the 
revenue assessed on the holdings” and not 
according tə their area. A reference to the 
judgments delivered in that case, however, 
shows that the proposition contended for 
by the plaingiff’s Pleader in this case was 
accepted by the learned Jadges subject to 
an exception in favour of villages of a 
peculiar type. The village to which the 
case related was not a siverain village, and 
the revenue assessment was nob flactuating 
in the sense in which it is fluctuating in the 
village of the present parties. Mr. Justice 
Lal Chand in his jadgment in that case 
said.— This ig not a case of fluctuating 
assessment in the same senss as applied to 
riverain villages. It is conceivable that in 
certain village administratioa papers for 
special reasons, the phrase kasab rasad khewut 
may have been used to mean a division in 
proportion of area. Sach was found to be 
the casein Civil Appeal No. 910 of 1902 
(Sher Shah v. Hira Nand) decided by a 
Division Bench of this Court on the 18th 
June 1906. But no such spacial reasons 
are shown to exivt in the present case.” 

Mr. Justice Robertson in his jadgment 
inthe same case after holding that the 
words kasıb rasad khewat meant accord- 
ing to the revenue assessed on the holdings,” 
observed, “that the entry may, in particular 
cases, have crept in by mistake or that it 
may be found at the time of partition to be 
go unfair and unsnited to existing facts that 
equity requires it to be disregarded is 
obvious.” 

From the above extracts from the jadg- 
ments of the learned Judges who decided 
the unpublished case ralied upon by the 
plaintiff's Pleader, it is clear that ia the 
present case, which is one relating tu a 
village subject to river action and ia which 
‘the revenue assessment is a flactuating one, 
the rule laid down in the case under con. 
sideration is not necassarily applicable; and 
we think that the principle of partition 
adopted by the Courts below and by the 
Assistant Settlement Officer is a just and 
equitablé one and should be maintained. 

We accordingly uphold the decrees of the 
lower Appellate Court and dismiss this 
appeal with costs. 3 
s Aphedl dismissed. 
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MADRAS HIGH COURT. 
Civit Appeat No. 71 or 1910. 
¢ November 11, 1912. 
Present:—Mr. Justice Miller and 
Me. Justices Abdur Rahim 
RAMIAH CHETTYAR—-ÅPPELLANT 


VETSUs 
RUKMANI AMMAL, MINOR BY HIS BROTHER 
AND GUARDIAN, GILLADI KRISHNA. 
SWAMY CHETTYAR—Resroypent, 

Transfer of Property Act (IV of 1882), s. 6 (e)— 
Actionable claim— Deed of transfer conferriny on trans 
feree right to recover outstandings not brought to account 
between transferor and his agents—AMere right to sue— 
Suit to recover wnidisclosed items —Claim for damages. 

A. deed of transfer recited that a settlement was 
effected between the transferor and his agents of 
outstandings due to the transferor, and that the latter 
having subsequently discovered that his agents fraudu- 
lently omitted certain items, the deed conferred on 
the transferees the power to recover them. Ina suit 
by the transferees to recover those items: 

Held, (1) that it was valid as a transfer of an action- 
able claim and was not merely the transfer of a right 
to sue, though the document recited that there was a 
fraudulent suppression by the transferor’s agents; 

(2) that the suit by the transferees for recovery 
of the undisclosed items was not one for the re-open- 
ing of a settled account, though it might be necessary 
to go through the whole accounts over again; 

(3) that the suit was not one for damages. 


Appeal against the decreas of the Sabordi- 
nate Jadge of Combaconam, in O. S. No. 59 
of 1908. 

The Hon’ble Mr. T. V. Seshagiri Iyer, and 
Mr. T. V. Mutiutrishn2 Iyer, for the Appeal- 
lant. 

The Hon'ble Mr. L. A. Govindaragiva Iyer, 
and Mr. A. Krishnaswam? Iyer, for the Res- 
pondent. 


JUDGMENT. 


MILLER, J.—The first and the third plain- 
tifs are transferees from one Chakrapani 
Chetty. The Subordinate Judge has held 
that the transfer deed conveyed nothing to 
them and on that ground the suit cannot be 
maintained. No other question has been 
decided. According to the transfer deed, a 
partition was made by the transferor of his 
property between himself and his gons on the 
25th January 19083. As a part of that parti- 
tion, the accounts of some silk and cloth 
business which were managed on his behalf 
by two of his sons were rendered by those 
sons and these were taken into account in 
making the partition. Subsequently, he has 
discovered, so he recites in the deed, that 
certain sums due to the firm, some bul 
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standing debts, amounting to mora than 
Rs. 10,000, were fraudulently concealed and 
omitted by the two sons from the accousts of 
the business and he proceeds to transfer to 
the two plaintiffs the said sums, which were 
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fraudulently omitted of Rs. 10,000, and such © 


other amount a3 may ba found to have baen 
omitted from the account, and which may be 
recoverable either from ths two sons, the 
agents them8elves, or from the debtors owing 
them to the firm. The Subordinate Judge 
says that this transfer is invalid as convay- 
ing amore right to sus within the maaning of 
section 6, clause (e) of Transfer of Property Act. 
Tt seems to mə that he has fallen into error in 
this matter. In one placa, in his jadgment 
he ssems to treat the transfer as a transfer 
of aright to sue for damages fora torb. it 
clearly is not that because it is a transfer of 
the claim azainsh the debtors as well as 
‘against the agents. He says in another part 
of his judgment: The assignment in ques: 
tion was made voluntarily with a view to 
re open a question already closed betwean 
the parties by amicable contract,” a sabate- 
manat which seams to me to assame, without 
any evidence having bəən taken, that the 
allegations in the transfer deed are false. 
Then he quotes from a casein which ib was 
gaid:— The right to complain of fraud is not 
a marketable commodity,” failing, I think, to 
notica that in the present cise what is brans- 
ferred is not the right to complain of fraud 
bat the right to racover some money which 
had been omitted from an account. It really 
matters not whether the omission was frauda- 
lent, accidental or with the consent of all 
the parties; the effect of the transfer is the 
same. The sums omitted are now allezed 
to bs due and the transferees can take steps 
to recover them. I am unable to see how 
this does not fall within the definition of 
an agtionable claim. The monies, the trans- 
feror allege3, are hia monies put out ia his 
basiness. They ought to have baen brought 
into account as part of the asssts of his 
“business by his agents. They ara either in 
the hands of his agants or still in the hands 
of the debbora, he does not kaow existly 
which. This is money in which he has, or 
alleges that hə has, a present existing ia- 
terast and thas preseat existing intarast 
togather gwith the right to sue to gat 
it is what he has transferred. That is a 
claim 6 a beneficial interest in moveable 
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property which .is not jn his possession and 
that beneficial interest is existent, I sea no 
reason myself why we should not hold, on 
the language of the transfer deed alone, that 
the plaintiffs are transferees of an actionable 
claim. Now on behalf of vhe respondents, 
ib is said that what is transferred ds merely 
a right to sue, not altogether on the ground 
thyb the Subordinate Judge seams to have 
put it, but on tha ground that to recover the 
money, if any has baan omitted from the 
acounts, the suit must bə for re-opening of 
the accounts already settled. In a sense, it 
may ba said that this is so. Bat I am not 
prepared to say that, if it ba invalid, the 
reopening of the accounts, on thal ground 
alone the transfer is one of a mere right to 
sue; but in this casa, I do not think that it is 
necassary to decide that the suit is to re-opan 
a settled account. The transfer alleges in 
effect ia the deed that he is willing t? accept 
the accounts a3 correct so far as they have 
gone, but says that there are cartain amounts 
which have not beer. broughtin. It may ba 
said that thera is really no differences. 1 
think thers is a certain differenca between 
taking a supplemental account and setting 
aside an account which has already baen 
taken, re-opening it altogather. Tho differ. 
ence lies in the fact that it is only items kept 
out of the former account that are now in 
question and there is, therefore, no difficulty 
in taking the view that the so-called settlea- 
ment was only an aczeptance by the principal 
of the items disclosed and not taken by him 
to ba a final settlement of the whole agency 
basiness. I am not saying that it may not 
ba possible to require some re-examination of 
the accounts, bat the plaintiffs only pray that 
the account books be brought into Court, 
the amoaut alrealy accounted for Rs. 62,771 
be deducted and the balance, if any, shown 
to bə dua bə given to them, It does not 
appear to me bhab there is any evidenca 
whioh shows that the account was really 
sattled as a complete sestlement, and that 
thera was really a discharge of the agants 
from all liability which will have to ba gat 
aiida. That is cartainly nab clear fron the 
partition desd aad there is nothing élse at 
present in the casa to show what was done 
by the parties, Hven if I am wrong in bhia, 
still am not prepared to hold that thea mare 
faci that the acapagts have ones again to ba 
examined in order to ascartain what the 
ha . 
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balance due is, should deter,ma from holding 
the transfer valid. It seems to me to ba 
transfer of an actionable claim and certaialy 
not a transfer of a mere right to sue. I do 
not think it necessary to discuss the casas 
which have been cited in Court and I would 
reverse the Sabordinate Judge’s decision and 
remand the suit for disposal according to 
law. The costs up to date will be disposed 
of as costs in the suit, © 

Arbur Raurs, J.—I agree in the conclusion 
arrived at by my learned brother. The pria- 
cipal question which seems to me to require 
decision is what was transferred by Hxhibit 
A. Was it merely a right to sue or any right 
or interest in property? A number of cases 
have been discussed before us but none of 
them, in my opinion, apply directly to the 
facts of this case ; and, of courss, to ascertain 
what is the subject of trausfer in a particular 
case, one has to look to the “nature of the 
transfer” in that case. Exhibit A, the deed 
of assignment, shows that accounts had been 
settled between the principal defendants and 
the transferor of the plaintiffs at the time 
of partition but it is alleged that certain 
outstandings over Rs. 10,000 were not 
brought into account and are, therefore, still 
due to the plaintifi’s transferor and that sum 
is assigned to the plaintiffs. The language 
is this:— Aslam very old and too weak 
to recover the amount by having recourse 
to such litigation and as I have hereby trans- 
ferred to you the said sum of Rs. 10,000 
that is now disclosed (as having been omit- 
ted) in the said documents and such other 
amouut as may hereafter be disclosed to have 
been omitted in order that you may yonr- 
selves recover and derive the same ex- 
clusively.” . 

No doubt, it is also mentioned that the 
sum was omitted from the accounts frauda- 
lently. But how this omission was brought 
about is not the important question if, as ib 
seems to me, on the terms of the document, 
what was parpomted to ba transferred was 
a sum of Rs. 10,000 or more which may be 
found due as belonging to the plaintiff’s 
transferor. If that is the right construction 
of R&hibit A, there ĉan be no difficulty in 
holding that the transfer was valid accord- 
ing to law, as it cannot ba said to be the 
transfer of a mere right to. sue. Itasa 
transfer of a certain sum of money though 
it may be that the exact amognt that is 
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recoverable is found to be less or more than 
the sam mentioned; a mere uncertainty as 
to the amount cannot be said tpso facto to 
change the nature of the transfer. The ques- 
tion what is mere right to sue as distingu- 
ished from a righ to or interest in properiy, 
has arisan ia this Courtin various ways. 
For instanca, it has been held that the trans- 
fer of a right to recover damages on the 
basis of tort is a transfer of a there right to 
sus. Bat this is clearly not the casa here, 
It was indeed attempted by Mr. Govinda- 
raghava [yer who.appeared for the respond- 
ents to show that the present suit was 
really a suit for damages. Bat I omnot 
accept that contention as correct. The 
right to call for account from an agent, 
supposing this is the nature of the right 
involved in this suit, is not a right to 
racover damages. It is substantially a right 
to money belongimg to the plaintiff which is 
in the hands of his agent. It has been held, 
in Parvatheesan v. Bapanna (1), that the 
rigat to sus for acant against a partner is 
heritable and is liable to be attached in exe- 
cution of a desee. That case has been 
followed in Jagat Chander Roy v. Iswar 
Ohander Roy (2). It has also been held, 
in Shtb Ohandra Roy v. Ohandra Narain 
Muterjee (3), that a suit against an agent 
for an account is a suit for moveable, 
property, which includes money within the 
meaning of Article 89 of Schedule LIE to ths 
Liimitation Act; and, in my opinion, there 
cau ba no doubt as to the correchuass of 
these decisions. There is, however, this far- 
ther fact, no doubt, in this case that the oat- 
standings are alleged to have been frauda- 
lently suppressed at the tims of the parti- . 
tion and Mr. Govindaraghava Iyer, therefore, 
argues that this snit is substantially one for 
setting aside or re-opening a settlement 
of accounts on “the ground of fraud, and 
if that is so, he contends, on the antho- 
rity of two English cases, Hill v. Boyle (4), 
and Proser v. Hdmonds (5), that such a 
right is nob transferable. Ag regards the 
applicability of thes9 cages, ib seems to ms. 
in the first placa bhat the scopes of the pre- 
sent sait is not really one to set aside a formal 


release or discharge on the ground of fraud 
(1) 13 M. 447. 
(2) 20 C. 693. 
(8) 32 C. 719; 1 C. 0. L. J. 282. 
(4) 4 L. R. Eq. 2€0, 
(5) LY. & C,481; 41 R, R. 322 
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The facts of the case, so far as admitted by 


but *to recover such sum of money as mày be. both the parties, are that applicant had four 


still due from the defendants. It may be 
that, before it can be ascertained what sum 
is due, accounts have to be taken again to 
a certain extent, if necessary, but this fact 
would not by itself turn the transaction 
into a mere right to sus. There is 
also this observation to be made with 
reference to those English decisions that 
they appear to be based on the English law 
of champerty and maintenance which has 
been held not to bə the law in India. ‘J, 
therefore, agree that the decision of the 
learned Subordinate Judge should be reversed 
and the case must be disposed of according 
to law. 
Appeal allowed. 


Fate neal 
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PUNJAB CHIEF COURT. 
MISCELLANEOUS Orvin ArreaL No. 1373 or 1912, 
January 3, 1913. 

Present:—~Mr. Justice Kensington. 
Musammat AMBO AND AnotHER—DEFENDANTS 
~—A PPELLANTS 
vETSUS 


GANGA SA HAI— PLAINTIFF —RESPONDENT. 

Minor—Guardianship of person—Custody—Grand- 
father—Maternal grandmother. 

Where a minor boy aged 6 years had been left al- 
most from birth to the care of his mother’s mother 
and her son and during this period, the minor’s grand- 
father neither contributed to his support nor did any- 
thing for him: 

Held, that, as against the minor’s grandfather, his 
mother’s mother was-entitied to the custody of the 
minor solong as she and her son continued to make 
satisfactory arrangement about his welfare, 


Miscellaneous first appeal from the order 
of the Additional District Judge, Delhi, 
dated the 5th August 1912, appointing 
Ganga Sahai as the guardian! cf tha minor, 
Banke Bekari. 

FACTS appear from the following judg- 
ment of the lower Court:—Ganga Sahai, the 
grandfather of minor Banke Behari, a lad of 
6, applies to be the guardian of his grandson. 
The minor resides with his nant Musammat 
Ambo and his maternal uncle Nanne Missar. 
The application has been opposed most 
bitterly by Nanne Missar, though applicant's 
title was yery clear. 


sons, Hari Ram, Kunj Bshari, Ram Parshad 
and Sheo Parshad. Some six years ago, fierce 
plague broke out in the mokalla where the 
petitioner resides. His first three sons were 
carried away along with other members of 
his family. The minor is the son of Kunj 
Behari. A week after his death, his widow 
also caught plague and died ieee ine the 
minor a child of 6 or 7 months then. Peti- 
tidner was in a very miserable condition, 
there was no one to luok after the boy, so it 
was arranged to remove the boy from the 
plague stricken quarter and place him in the 
custody of his nant. So the boy was sent 
thither where he has remained till now. 


The objectors also state the same story 
though with some colouring of exaggeration 
in their favour. They state that after the 
Uthaoni, i. e. 3rd day ceremony of the 
mother’s death, Ganga Sahai brought the 
child to objectors’ house. The child was 
suffering from plague. He asked Nanne and 
Ambo to take charge of the boy. They 
refused to admit the boy, Nanne saying that 
he would have nothing to do with the 
carcass of the body. The petitioner, how- 
ever, left him there and went away. 


A good deal of evidence has been brought 
on this point of the inmates of the house and 
other neighbours. I do not think the 
neighbours could possibly know of it as it 
was purely of a domestic nature, The 
version is quite irrelevant to the point. It 
only shows that Ganga Sahai was anxious 
to preserve the child and with this object 
removed him frem infected quarter and 
placed him in the protection of his nani. I 
think it 1s unnecessary to discuss the objec- 
tors’ evidence on this point as it does not 
effect the question either way. It is very 
common after a child’s mother is dead to 
keep him in the care of his nant during his 
childhood. Even the father of the boy does 
it when he finds that he cannot look 
after the boy during his gender years. No 
one can conclude, however, that the father 
loses his rights over the boy or deserts him 
in any way. ‘Noone for a moment thinks 
that. Itis always “a question of mutual 
family arrangement and I thinkin this case 
also Ganga Sahai did what he thought best 
for the boy and I think the arrangement 
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made was very satisfactory. Tha boy has Mussammat Amba cannot help hima that 


grown to be 6 now. 

The objectors further state that Ganga 
Sahai never came to*ses the’ boy or looked 
after him during all this time. There may 
be considerable exaggeration in this. The 
petitioner has admitted that he has not been 
to objectors’ house for the last 2-1/2 years, 
and his explanation is satisfactory. The 
parties hf#ve not been on good terms with 
each other. They are not on speaking terms 
for some reason or other. Under thése 
circumstances, if was impossible for the 
petitioner to go to objectors’ house as he was 
sure to be a most unwelcome visitor. About 
the period before this he produces some very 
respectable witnesses showing that he used 
to send for the boy every now and then and 
treat him every way. One of his witnesses 
is Hira Gal paying an income tax of 
Rs. 156-4 and the other Kanwar Marari 
Lalis paying Rs. 2,000 land revenue, They 
all say that the petitioner has been very 
solicitous about the welfare of the boy. 

The petitioner’s conduct throughout the 
case has bean of a most conciliatory natara. 
He was always ready to mest the other sida 
half way. Pleaders and other relatives were 
anxious to settle the matter amicably and 
the petitioner was ready to give ap his 
application only ifthe objectors would send 
the boy now and then to see him. The 
objectors did not even concede this much. 
They objected that they would never send 
the boy so long as the petitioner does nob 
come to their house. The petitioner was 
willing to this also but still the objectors 
remained obdurate. I think it is the false 
pride of the objectors rather their anxiety 
to serve the minor that has made them so 
obstinate. Nanne, who is so obstinate as to 
be at the bottom of the whole mischief, does 
not seem to be very much interested in the 
boy. He apparently is anxious for his 
morals but has not put him in any school. 
The boy has not learnt anything as yet. 
The boy is of sonool going age. The 
petitioner is admittedly a good Jolsht, a 
learned Pandit. We has trained his sons in 
his profession. I have nothing to say against 
Musammat Ambo. She has done her duty 
like a, devoted mother sand looked after the 
child. The petitioner appreciates her ser- 
vices but now the boy has grown-up. Ib is 
time that he should commence his duty. 


„and 6 do not think Nanne will do anything 
for the boy. His obstinate and false pride 
produced a bad impression on my mind. 

Petitioner's rights are clear. The neces- 
sity of appointing the guardian is also clear 
as otherwise the boy would become a 
vagabond, 

i, therefore, appoint the potitioner as the 
guardian of the minor and order Nanne 
and Ambo to deliver the minor to Ganga 
Sahai. Ambo can sée the miror any time 
sh® likes. 

Me. Gokal Chand Naurang, for the Appel- 
lants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondent. 

JUDGMENT.—This case is a good exam- 
ple of the inconsiderate way in which Civil 
Courts sometimes deal with guardianship 
cases and of the trouble caused by unneces- 
sary interference in family affairs. 

The minor here, concerned is a Brah» in 
boy aged 6, who has been left almost from 
birth in the sare of his grandmother Musam- 
mat Ambo (mother’s mother) and her son 
Nanne. During these six years, the boy’s 
paternal grandfather has neither contributed 
to his supports nor done anything for him, 
though the two families both lived in Delhi 
at a distance of from a quarter to half a 
mile from each other. The grandfather now. 
demands that the boy should be restored to 
him and the lower Court has passed an 
order in his favour apparently considering 
that the law gives no option in guardianship 
cases. 

No property of any sort is concerned, and 
no sort of allegation is made against the 
appellants. Itis admitted that they have 
treated the boy with the utmost kindness 
and have been taking care of him as if he 
had been their son. They are fairly well- 
to-do people and there is every reason to 
expect that the boy will be thoroughly well 
treated if allowed to continue in their charge. 
Whatever the precise circumstances may be 
under which the boy was left with them 
when an infant of about two months old, the 
fact remains that he would probably have 
not survived unless they had taken him into 
their charge, during a sevənə epidemic of 
plague. 

I can see no reason whatever why it should 
be now assumed that this satisfactory family 
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arrdogemant must bə terminated merely 
pecause the boy’s grandfather chposes to 
assert a supposed legal right. In all cases 
of the kind, the boy’s real interest is the 
matter to be principally borne in miad. I 
have no hesitation in saying that itis to his 
interest that he should be left in the care of 
people who have done so well for him during 
the last six years, 

The appeal is accordingly accepted and the 
order of the 5th August 1912 is set aside. 
The minpr boy will now be restored to the 
care of the appellants with whom he will 
remain during the life-time of his grand- 
mother Musammat Ambo, provided that she 
and her son continue to make satisfactory 
arrangements for his welfare. I make no 
ordar a3 to the costs in this Court. 

Appeal accepted, 





CALCUTTA HIGH COURT. 
Seconp Civie Appean No. 2045 or 1909. 
January £, 1913. 

Present: —Sir Lawrenca Jenkins, Kr., Chiet 
Justice, and Mr, Justice N. Chatterjea. 
NANDA LAL PATHAK AND ANDOTHER— 
DEFENDANTS —ÅPPELLANTS 
versus 
Mohunt CHANURPAT DAS AND otaers— 
PLAINTIFES — RESPONDENTS. 

Pariition~-Butwara Khasra—Record—Hvidence— 
Evidence Act (I of 1872), s. 35 —Estates Partition Act 
(VIII B. O. of 1876) —Hstates Partition Act (V of 1897 
B. 0.)--Record of Rights—Presumption—Rebutting 
proof. 

A Butwara Khasra prepared under Act VIII B.O. 
of 1876 is not a “record” within the meaning of seo- 
tion 35 of the Evidence Act. 

Perma Roy v. Kishen Roy, 23 C. 9), followed. 

Therefore, a Courbis not entitled to rely on a 
Butwarz Khasra for the purpose of rebutting the pre- 
sumption raised by the Record of Rights on which 
the defendants rely. 

Appeal from the decrea of the Sub-Judge 
of Mozuffarpore, dated June 17th, 1909, con- 

rming that of the Munsif of that place, 

dated August 14th, 1908. 

Babu Gonesh Dutt Singh, for the Appel- 
lant. 

Babus Lakhi Narain Singh and Biraj 
Mohun Majumdar, for the Respondents. 

a“ JUDGMENT. 

JENKINS, C. J,—This is a suit for recovery 
of possession of landon the ground that the 
def ondanta’ possession of it was wrongfal and 
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illegal. The plaintiffs alleged that the land 
was their serat. The defendants, in answer 
to that, said that ib was their Brahmottar 
land and thab they dhad been in possession 
for a great number of years: and on that the 
parties went to trial. 

The lower Appellate Court has negatived 
the plaintiffs’ contention that the land ig 
their serati, It has alaa negatived the de- 
fendants’ plea that the lawd was their 
Brahmottar land; and the resalt has been that 
it hag passed a decree in the plaintiffs’ favour 
holding that the plaintiffs are entitled to 
recover possession. «I'he defendants lst party 
have appealed from that decree. 

The first point taken is that the finding of 
the lower Appellate Court that the land was 
not Brahmottar was not justified by the re. 
levant evidence on the record. It appears 
that the land has been recorded as the de- 
fendants’ Brahmottar land, and that record 
would prevail until the presumption raised 
by it was proved to be incorrect. The 
plaintiffs seek to establish. this incorrectness 
by relying, amongst other things, on the 
Khasra in certain Butwara proceedings: and, 
it isin reliance upon this Khasra and the 
indication it contains principally that the 
lower Appellate Court has held against the 
defendants’ plea of Brahmottar title in them- 
selves. 

Now, these partition proceedings wera not 
under the Act of 1897 but under the Act’ of 
1876, and it has been held in Perma Roy v. 
Kishen Roy (1) that the Buéwars Khasra 
prepared under the Act of 1896 is nota 
“record” within the meaning of section 35 
of the Evidence Act. The lower Appellate 
Court seams to have considered that that 
ruling is nob applicable, bacause the Act of 
1876 was afterwards superseded by the Act 
of 1837, and for this purpose relianes has 
been placed on the decision in Janki Dobay v. 
Kirtarath Roy (2). But the fact is that this 
Act of 1897 had no application to these 
Butwara proceedings which were completed, 
so far as the particular Khasra was concerned 
before Act of 1897 was passed. It, therg- 
fore, follows that th lower Appellate Court 
was not entitled to rely on this Buéwara 
Khasra for the purpose of rebutting the pre- 
sumption raised py the record.on which the 


(1) 25.0. 90, 
(2) 13 0. W. N. 93; 4 Ind. Cag. 316. 
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defendants rely. It is pointed out to us on 
behalf of the plaintiffs (defendants) that there 
was other evidence which goes to show that 
this land was Brahm®itar land. But our 
difficulty in second appeal is that we are 
unable to form any opinion as to whether 
or not the Court wonld, on this other evi- 
dence, and without the aid of the Khasra, 
have come to the conclusion it did. 

The result is that we must set aside the 
decree of the lower Appellate Court and send 
back the case for further consideration in the 
light of these remarks; that is to say, in de- 
termining whether or“ not this was the 
Brahmottar land of the defendants, the Court 
will not be entitled to take into considera- 
tion the Butwara Khasra. More than that, 
the Court must consider the point made on 
behalf of the defendants that they had been 
tenants of the land for a great length of time, 
and it will be for the Court to consider whe- 
ther this fact is established and if it be 
established, then whether that does not 
afford an answer to the present suit, even 
though the Brahmottar character of the land 
be not established. 

The costs hitherto incurred in the lower 
Appellate Court and in this Court will follow 
the result. 

N. CHATTERJEA, J.—I agree. 

Decree set aside; Oase remanded. 





LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvin Appean NO. 248 
. or 1910. 
June 13, 1912. 
Present:—-Mr. Justice Parleti. 
MA NYEIN BYA— APPBLLANT 
VETEUS 

NIZAMAT ALI CHOWDRY— RESPONDENT. 
Restitution—Court—Inherent power—Suit for de~ 
claring ownership of property attached and sold in 
enecution—Hwecution of decree in such suit by restoring 

property to owner. 
he Court has, independently of statute, an in- 
herent power to order restiéution. It is both its right 
and duty to prevent its proceedings being made the 
cause of injustice and, therefore, to order the resti- 
tution of the thing improperly taken aud generally 
torestore the party to the position he would have 
occupied buf for its erroneovs order since reversed, 
It is immaterial whether the erroneous action of the 
Court was due to carrying into effect a wrong decree 


or whether it was due to execution proceedings 
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wrongly conceived for the purpose of carrying! out 
aright dapree. ` 

AÆiagappa Chetty v. Nizamat Ali Ohowdhry, 4 L. 3. 
R. 283, referred to. 

Where property attached and sold in execution of a 
deeree is subsequently held, in a suit for declaration, 
as not liabl§ to atbachment, the Court has inherent 
power to order restitution to successful claimant. 


JUDGMENT.—lIt is urged for appollant 
that as the decrea was only a declaratory 
decree, the respondent was not entitled to ask 
for restitution and could only obtain posses- 
Sion in a regular suit. For respondent, it is 
repliad that the declaration that the land was 
not liable to be sold in execution had the effect 
of declaring the sale null and void and of 
restoring the parties to their original positions 
before the erroneous attachment and that the 
Court was bound to restore the land to the 
respondent. Apart from this Court’s orders 
in Alagappa Chetty v. Nizamat Ali Ohowdhry 
(1), there ‘is abundant authority that 
the Court has independently of statute 
an inherent power in this respect. [Cases 
cited at p. 476, Woddroffe and Ameer Alis 
Civil Procedure Coda (1908)]. It isbath its 
right and duty to prevent its proceedings being 
made the cause of injustica aud, therefore, to 
order the restitution of the thing improperly 
taken and generally to restore the party to the 
position he would have occupied but for its 
erroneous order since reversed. It is im- 
material whether the erroneous action of the 
Court was due to carrying into effect a wrong 
decree or whether it was due to execution 
proceedings wrongly conceived for the purpose 
of carrying out a right decree, In either case, 
the Court, upon the error being ascertained, 
is bound, so far as it can, to placa the ag- 
grieved party backin his original position and 
to take means to restore to him property of 
which he had been wrongly deprived. 1 hold 
that restitution was rightly made and that 
this appeal must be dismissed. 

It is accordingly dismissed with costs, 
Advocate’s fees two gold mohurs. 

- Appeal dismissed, ® 

(1) 4 L, B. R. 263, 
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BOMBAY HIGH OOURT. à 
Criminan Ravrsion Petrrron No. 237 or 1912. 

Ostober 22,-1912. 

Present:—Mr. Justice Batchelor 4nd 
Mr. Justice Rao. 

In re KISANDAS HIRACHAND— 

APPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation—-Order to prosecute under section 476— 
No compensation can be allowed. 

In execution of a decree, a warrant of attachment 
was issued and the bailiff reported to the Sourt 
that he had been obstructed in levying attachment by 
one Ishram. The deeree-holder also applied for 
sanction to prosecute Ishram, On inquiry, the 
Court did not issue a sanction but made an order 
under section 476 of the Criminal Procedure Code 
for Ishram’s prosecution and sent the papers to a 
Magistrate. 

The Magistrate acquitted Ishram and ordered the 
decree-holder under section 250 of the Criminal Pro- 
cedure Code to pay Rs. 80 in compensation: 

Held, (1) that the words of section 260 limited it to 
a cage instituted either by complaint, or by the inform- 
ation given to a Police Officery or to a Magistrate; 
` (2) that the order could not be supported under 
section 250, as the accusation against Ishram was not 
made upon the complaint or information of any person 
within the meaning of section 250, but upon the order 
made by the Court under section 476, 

‘Complaint’ as defined in clause (A) of section 4 of 
the Criminal Procedure Code cannot include deposi- 
tion made to a Magistrate in the course of a trial. 

Criminal application for revision from an 
order passed by the Magistrate, first Class, of 
Bast Khandesh. 

Mr. B. V. Desai, for the Applicant. 

Mr. L. A. Shah, acting Government Pleader, 
for the Crown. 

- JUDGMENT.—In this case, the question 
before us is whether a certain order for com- 
pensation made by a Magistrate under section 
950 of the Criminal Procedure Code is or is 
not good inlaw. The facts upon which the 
point arises are these: The present peti- 
tioner held a decree against certain persons. 
His son and a Civil Court-bailiff went to 
execute a warrant of attachment in connec- 
tifn with that decree. Thereafter the 
bailiff reported to the Civil Court that he 
had been obstruvted in levying the attachment 
by one Ishram. The petitioner, subsequently, 
made an application to the Civil Court asking 
the Subordinate Judge to sanction the pro- 
secution of Ighram. Upon inquiry, the Sub- 
ordinate Judge did not issne a sanction, but 
himself made,an order under section 476 of 
the Criminal Procedure Code for Ishram’s 
prosec@tion and sent the papers to the 
Magistrate, The Magistrate haying acquitted 
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Ishram ordered the potitioner, under section 
250 of the Code, toepay a sum of Rs. 30 in 
compensation, The question is whether this 
order of compensation is valid. I appears 
to us that it cannot be supported under 
section 250, for the words of that section 
limit it to a case instituted either by com- 
plaint as defined in the Codey or by the 
information given to Police Officer or toa 
Magistrate. Here it is undisputed that there 
was no information given to a Police Officer 
or to a Magistrate; and, in our opinion, it is 
equally impossible to contend that the 
petitioner was a person upon whose complaint 
the accusation was made against Ishram, In 
truth, the accusation against Ishram was not 
made upon the complaint or information of 
any person within the meaning of section 
250, but upon the order passed by the Sub- 
ordinate Judge under section 476. It is 
suggested that the petitioner’s deposition 
before the Magistrate should be read as con- 
stituting the complaint within the meaning 
of section 250. But “complaint” is defined 
in clause (A) of section 4 of the Criminal 
Procedure Code, and ib seems to us clear 
that the definition cannot include a deposi- 
tion made to a Magistrate in the course of a 
trial. The same view of section 250, which 
we now take, has been taken in In the matter 
of the petition of Ram Padarath (1), following 
Bharat Ohunder Nath v. Jabed Ali Kiswas 
(2), which in turn followed In re Keshav 
Lakshman (3). We think, therefore, that 
the case falls outside the provisions of section 
250, and that the Magistrate had no jarisdic- 
tion to make an order for compensation. We 
must, consequently, set aside that order. The 
money, if paid, must be refunded to the 
petitioner. 


Order set aside, 


(2) 20 C, 481. ° 
(3) 1 B. 175. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Reviston Petition No, 822 or 1912. 
November 23, 1912. 
Present:—Mr. Justice Tudball, 
ANGAN AND oTRERS—APPLICANTS 
CEFSUS 


RAM PIRBHAN—Oprosire PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 203, 


437-—Complatnt dismissed without inquiry— Further 


inquiry—Notice— Fresh complaint, 

A notice to a person against whom a complaint ig 
made is quite unnecessary, where itis sought to set 
aside the summary order in a proceeding to which he 
was actually no party. 

Where a complaint has been dismissed without 
inquiry, and without summoning the accused, the 
District Magistrate can order further inquiry with- 
out notice to the accused. 

Tho dismissal of a complaint without inquiry, docs 
not debar the same Magistrajo from accepting and 
taking action on a fresh complaint by the complainant 
on tho same facts. 


Criminal revision against the order of 
the District Magistrate of Badaun, reversing 
the order of dismissal, under section 203, 
Criminal Prosedure Code, of a complaint 
and ordering further inquiry to be made. 

Mr. R. K. Sorabj?, for the Applicants. 

Mr. G. W. Dillon, for the Opposite Party. 

JUDGMENT.—One Ram Pirbhan alias 
Ram Parpan, filed a complaint in the Court 


of afirst class Magistrate against the present 


applicants, preferring a charge of defamation 
against them. The petitioner’s complaint 
was dated the 21st August 1912, but was 
filed in Court on the 22nd August. The 
Magistrate recorded the complainant’s state- 
ment on oath and forthwith’ dismissed the 
complaint. The complainant at once went 
to the District Magistrate in revision and 
the latter ordered a further inquiry. The 
applicants come to this Court in revision 
against that order and the main contention 
is that the order was passed behind their 
back and without notice to them and is, 
therefore, bad in law. In my opinion, there 
is no substance in the contention for the 
simple reason that there has béen no order 
of discharge whatsoever. They at no time 
had been called upon to appear and defend. 
The Magistrate has simply dismissed the 
complaint without any inquiry whatsoever. 
Under rulings of this Court, it would have 
been opea to the same Magistrate to accept 
a fresh complaint by the complainant on 
the same facts and to have taken action 
thereon and to have made an inguiry. Te 


I the same effect is the decision of a Full 
a e3 l 
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Bench of the Calcutta High Court, vide Queen- 
Empress v. Puran (1) and Mir Ahwad 
Hossein v. Mohammed Askhar (2). In my 
opinions a notice to a person against 
whom a complaint is made is quite unneces- 
sary, where it is sought to set aside the 
summary order in a proceeding to which 
he was actually no party. In the present 
instance, the complaint was dismissed with- 
out inquiry and at the very least the com- 
plainant was entitled to an inquiry even 
though only under section 202, Criminal 
Procedure Code. It was open to the Court 
to make an inquiry under section 202 of 
the Code or after issue of summons to the 
accused person. My attention has been 
called to certain rulings of this Court, e. g., 
Fatyaz Hussain Khan v. Munshi Prag Narain 
(3), but an examination of these rulings 
ahows that they were all cases in which 
the accused was tried and Gischarged and 
a further inquiry ‘was ordered behind his 
back and without notice issued to him. In 
my opinion, this was not a case in which 
it was necessary to issue notice to the 
accused persons before ordering farther 
inquiry. I, therefore, reject the application. 
The. proceedings which have been stayed 
will be continued. 


Application rejected. 


(1) 9 A. 85. 

(2) 29 C. 726. 

(3) 29 A. 389; 110. W. 
L. J. 563; 17 M. L. J. 263; 
T. 191; 10 0. ©, 311 34 L 


or 
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ALLAHABAD HIGH COURT. 
Cemina Rersrence No. 861 or 1912. | 
November 22, 1912. 

Present:—Mr., Justice Tudball. 
PHUL SINGH AND oTHeRs—AcoosED 
VeTSUS 
EMPEROR—PRroseoorTor. 

Penal Code (Act XLV of 1860), s. 379 ~Theft—-Land- 
lord and tenant jointly cultivating cyop-——Removal by 
landlord. . 

Where a landlord cut and removed the crops culti- 
vated jointly by himself and a non-occupancy tenant: 

Held, that the landlord could not be convicted of 
theft as he must be deemed to have been in péessession 


of the property. a 
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Criminal reference made by the Additional 

“Sessions Judge of Meerut. a 
ORDER OF REFERENCE. 

This is a case in which Phul Singh and 
his co-accused have been convicted of steal- 
ing some 30 cart loads of crop grown in 
Rabi 1319. 

Paragraph 4 of the application for revision 
(the sentgnces being unappealable) gives 
the strongest reason for supposing the ‘case 
to be one of a purely civil nature and for 
holding that there was no dishonest intention 
and, therefore, no theft took place. 

It is shown that during the season under 
dispute and indeed during the previous 
kharif, the share of complainant in the khata 
in dispute was only a half. 

The canal papers show that certain plots 
of it are cultivated by Phul Singh and the 
complainant’s family jointly or by Phal 
Singh alone. All this shows beyond question 
that the case is one not of theft but of a 
civil right. The lower Court had no legal 
justification for treating the action of the 
accused as a crime. 

I can find no justification for its action 
on the record except the fact that the khasra 
maintains the old entry showing complainant 
as full owner of the crops. This is largely 
discounted by the khatauni, and when the 
latter is taken in connection with the canal 
records, the khasra entry ia proved to be 
incorrect. The case is one which should, in 
my opinion, be submitted to the Hon’ble 
High Court for revision. I direct that the 
record ba forwarded for this purpose together 
with the explanation, if any, of the Court 
concerned. 

JUDGMENT.—The record of this case 
has been submitted to this Court by the 
Sessions Judge, with a recommendation that 
the convictions and sentences on the accused 
be “set aside. The matter is a dispute 
between a landlord and. a non-oceupancy 
tenant. The tenant’s case was that. the 
landlord cut and removed his crops. The 
landlord’s defence was that he removed the 
crops because he had jointly cultivated the 
land and was a part owner thereof. There 
can be very ‘little doubt, as the Sessions 
Judge has pointed ont, that the accused 
Phul Singh did share in the cultivation and, 
therefor® he must be deemed to have been 
in poggessiun of the property alleged to have 
been stolen, The case is clearly not one 
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in which the accusefl could possibly have 
been convicted of theft. I, therefore, accept 
the recommendation of the Sessions Judge 
and set aside the convictions and sentence. 
The fines, if paid, will be refunded. The 
order for payment of compensation to the 
complainant is set aside. 4 


x Conviction set aside, 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Perrrion No, 1714 or 1912, 
January 10, 1913, 

Present: —Mr. Justice Rattigan. 

Mirza ABDUL GHAFFAR BEG— 
PETITIONER 
Versus 
EMPEROR, THrRONGH Musammat 
ASHURAN anv ABDUL RAHIM— 


RESPONDENT. 

Complaint—Hwamination of complainant in presence 
of accused—Practice—Pardanashin woman—Daughter 
of prostitute married to respectable person—Haamina-« 
tion on Commission. 

Where it is doubtful whether any offence has beet 
committed, having regard to proceedings held previ- 
ously before another Magistrate, the trying Magis- 
trate must, before any other step is taken, insist on 
examining the complainant in the presence of the 
accused so that the latter may have an opportunity 
of crosg-examining the complainant. The Magistrate 
must first of all be satisfied that the offence actually 
took place within the local limits of his jurisdiction 
and that there is nothing inthe former proceedings 
to debar the complainant from prosecuting his com. 
Pine mere fact that a woman is the daughter of a 
prostitute is insufficient to show that she is nob a 
pardanashin lady. 

Tf she has been married to a respectable person, 
in whose family women observo parda, she is entitled 
to be treated with respect, despite her lowly origin. 

A complaint was made at Delhi under sections 363, 
442, against the accused residing at Hissar, for 
kidnapping A. The accused contended that A. 
was his lawful wife and resided at Hissar as 

ashin lady: 
j aD that 4 should not be compelled to attend 
the Delhi Court for the purpose of her examination; 

(2) that A. should be examined upon Corfimission 
through the District Magistrate, Hissar, arrangements 
being made te respect her pardah, 


Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of the 


Sessions Judge? Delhi Division, dated the® 


26th Oclober 1912, confirming that of the 


~ 


P 
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Additional District Magistrate, Delhi, dated 
the 30th July 1912, rejecting the petitioner's 
application to examine Musammat Idan 
through a Commissioner, in a complaint 
under sections 363, 442, Indian Penal Code. 

Mr. Fazl-¢-Hussain, for the Petitioner. 

Ths Govegnment Advocate, for the Crown, 
and Mr. Lachhmi Narain, for the Complain- 
ants. 

JUDGMENT.—This order will dispose of 
the petition in this casg as also the petitions 
in Criminal Revisions Nos. 1715 and 133 of 
1912. 

Í have heard Mr. Fazl-i- Hussain on behalf 
uf the petitioners and the learned Govern- 
ment Advocate in reply, and upon the 
material at present before me, I am not 
prepared to accede to Mr. Fayl-i-Hussain’s 
arguments in their entirety, as upon these 
materials, am not in a position to decide 
whether or not the Courts at Delhi have 
jurisdiction to try the offences charged 
against the petitioner, or whether in point 
of fact any such offence has been committed, 
regard being had to the proceedings before 
K. S. Zaka-ud-Din, Magistrate, Ist class, 
Hissar, in October 1910, 

But I am quite clear that the proper course 
for the Magistrate to adopt in the present 
proceedings is to insist on the complainants 
(Abdul Rahim and Musammat Ashuran) 
being examined in the presence of the 
accused, Mirza Abdul Ghaffar Beg, bafore 
any other step is taken, so that the latter 
may have the opportunity of cross-examin- 
ing these persons with reference to the 
proceedings of 1910 above-mentioned, I 
have no wish, at this stage, to prejudice the 
present trial by any observations on my part, 
but without expressing any opinion on the 
merits of the present complaint, I think 
that the complainants should in the first 
instance be called upon to explain how it is 
that they have delayed for over a year in 
preferring the complaint now before the 


” Court, and how the, facts now alleged by 


them can be reconciled with the facts and 
allegations in the former proceedings. I do 
not say that all these matter’ cannot be 
explaied, but before any*order is passed for 
the examination of Musammat Idan, the 
Magistrate must satisfy himself (1) that the 
offences actually took place, according to fhe 


e complainants, within the local limits of his 


jurisdiction, and (2) that there js nothing 
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in the former proceedings to debar the 
complainants from prosecuting their present 
complaint, 


If after the examination and  croas- 
examination of the complainants, the Magis- 
trate is satisfied that he has jarisdiction to 
entertain the complaint, and that the coase 
is a fit and proper one for inquiry and trial, 
he will be at liberty to have Musangmat Idan 
examined in the presence of the parties. 
But I see no reason whatever why the lady 
should be compelled to attend the Court at 
Delhi for this purpose. She can equally 
well be examined in the Court of the District 
Magistrate, Hissar, upon Commission, and I 
hereby direct that if her examination is to 
take place, it shall be upon Gommission 
before the said District Magistrate and in 
his Court, in the presence of the parties, the 
arrangements being made to respsch her 
pirda. In this connection, I regret that the 
District Magistrate, Delhi, in his order dated 
30th July 1912, saw fit to make certain 
remarks as to the lady not baing a true parda- 
maskin because she happened to be the 
daughter of a prostitute. If the accased’s 
story is true, and if she is now his wife, she 
is obviously entitled, as such, to be treated 
with respect, despite her lowly origin, 
and it is contrary to what the District 
Magistrate calls “the first principles of 
scientific evidence’ to assume that the 
accused’s plea ig untrue and that the lady 
is not, as he asserts, his lawful wife. With 
these remarks and directions, I order the 
records to be returned to the Magistrate 
trying the case for disposal of the complaint 
in accordance with law. 

i Record returned, 
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CALCUTTA HIGH COURT. 
CriminaL Revision Perrrron No, 865 or 1912. 

September 12,1912, |, 
Present:——~Sir Ashutosh Mookerjee, KT., 

Judge, Mr. Justice Carnduff, 

and Mr. Justice Imam. 
RAJENDRA NARAYAN SINGH— 
PETITIONER 
VErSUs 


EMPEROR— PROSECUTOR. 

Criminal Procedure Code (Act V of 1898), s. 210— 
Security jor good behaviour-—Object of section—Pro- 
ceedings to be bona fide —High Court's power of inter- 
ference—Production of Police report to meet allegation 
that proceedings are not bona fide--Gazectieer, extract 
Srom—Admissibility. 

The object of section 110 of the Criminal Proce. 
dure Code is preventive and not punitive. The pur- 
pose which the Legislature had in view was to afford 
protection to the public against the repetition of 
crimes in which the safety of property is menaced 
and not the seonrity of persons alone is jeopardised, 


Empress v. Nawab, 2 A. 835, relied upon. 


The preventive jurisdiction with which the Magis- 
trate is thus vested, isa powerful means to secure the 
interest of the community from injury at the hands 
of hardened offenders of the most dangerous classes. 
This very fact, however, renders it necessary that the 
powers should be exercised with caution and discre- 
tion. The provisions of the section were never 
intended to be applied to coerce landlords, however 
recalcitrant they might be, to adopt methods of 
management of their estate, the efficacy of which, 
very indigoreotly perhaps, they might not appreciate, 
though pressed upon them with the best of inten- 
tions. 


If it is established to the satisfaction of the High 
Court that the proceedings under section 110 of the 
Criminal Procedure Code are not bona fide and that in 
substance their continuance would mean an abuse of the 
statutory provisions on the subject, it is nob only com- 
petent to the High Court but it is its obvious duty to 
interfere with the proceedings at the initial stage, 


The production of the Police report is not in every 
case a complete answer to the allegation that the 
proceedings under section 110 are not bona fide. An 
allegation of that character has to be established 
conclusively either by direct evidence or by evi- 
dence of surrounding circumgtances which leave 
no mom for reasonable doubt as to the true nature 
of the proceedings, 


An extract from a volume of the Bengal District 
Gazetteer is aGmissible in evidence, if the extract 
itself is relevant for the purposes of the inguiry be- 
fore the Court. 

Fanindra Deb Ratkat v. Rajeswar Das, 11 O. 463 
at p. 472; 12 I. A. $2, referred to. 


Criminal revision against the order of the 
Sub-Divisional Magistrate Supaul, dated May 
18, 21 agd June 1, 17 of 1912, 
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The application came on for hearing origin- 
ally on August 12, 1912, before Mr. Justice 
Carnduff and Mr. Justices Imam, whose opin- 
ions were as follows:— 

Carnpurr, J.— Section 110 of the Code of 
Criminal Procedure of 1898 provides that, 
whenever a Sub-Divisional Magistrate re- 
ceives information that a person within the 
local limits of his jurisdiction is ih the habit 
of committing such offences as theft, robbery, 
‘extortion, breach of the peaze and so forth, or 
is 80 desperate and dangerous as to render 
his being at large without security hazardous 
to the community, he may require bim to 
show cause why he should not be ordered to 
execute a bond for his good behaviour; and 
section 117, sub-section (3), enacts that the 
fact that a person is such a habitual offender 
ag aforesaid may be proved by evidence of 
general repute or otherwise. 

Under these provisions, the petitioner, who 
is an Honorary Magistrate of twenty years’ 
standing and a zemindar of good family and 
position residing in the Supaul Sub-Division 
of the Bhagalpur District, was,on the 18th 
May last, called upon to show cause by Babu 
Satis Chandra Mukerjee, the Sub-Divisional 
Magistrate of Supaul,acting upon informa- 
tion embodied ina Police report. On the 
24th ultimo, he moved this Court to “quash” 
these preliminary proceedings and order 
further proceedings to be “dropped”; and he 
obtained a Rule, which sets forth two grounds 
for our interference, namely, first, that “it 
does not appear that the facts alleged against 
him fall within the scope” of section 110, 
and secondly, that “there appear to have been 
threats of such proceedings i in former years,” 
which proceedings were “without any basis 
whatever” and were “dropped,” and “nothing 
new specifically coming under section 110 
appears in the Police report.” This Rule we 
are now asked to make absolute. 


The facts as to which there is, and can bes 
no dispute, are these. The present Sub- ’ 
Divisional Magistrate, on his appointment as | 
such in April 1911, foundethat his predecessor ` 
(Mr. Bainbridge) had left under consideration 
the question whether preventive action should 
be taken against the petitioner and, at hia 
instance, Deputy Superintendent Rafiunan 
dan Singh, who had no previous knowledge 
of the mafter, was specially deputed from 
eleewhere to inquire into ib Under the 


a 


150 


RAJENDRA NARAYAN SINGH v. EMPEROR, 


supervision of this Police Officer, an inquiry 
was made in the earlier part of the present 
year, and a Police report in the prescribed 
form was submitted on the 18th May. In 
that report, it is stated that “Two hundred 
and fourteen witnesses have been found 
to prove that the oppression of this man 
(that is, the petitioner) is beyond des- 
cription, and that he, by his continuous 
bad character, has made himself liable fur 
prosecution under all the clauses of section, 
110. Seventy-one specific instances of overt 
acts, corroborated by witnesses, have been 
proved, and there are 119 instances in which 
the sufferers only will depose to the hardships 
and thefts, practised on them. These in- 
stances are of such a nature that corrobo- 
ration by other witnesses is practically im- 
possible. Thirty-five witnesses prove the 
accused’s association with proved bad charac- 
ters, and 165 witnesses will prove his general 
repute,” The report further allegas that 
three charges of wrongful confinement and 
assaalt—-one in 1909 and two in June 1911 
~—were brought against the petitioner and 
others, each ending in a ‘com promise;”’ and 
that there are—besides these reported cases, 
which appear to have been of a comparatively 
trifling character— many”? more offences 
charged against him personally, the latest 
said to have been committed on the 9th March 
last, which were not reported at the time, 
but “will be proved by the persons who 
suffered at his hands.” 

In my opinion, a complete anawer to the 
Rule is furnished by this report, and, if the 
decision rested with mealone, I would dis- 
charge it without another remark. It is 
obviously undesirable to prejudge the case, 
and itis no easy matter to comment on it 
further without doing so. As, however, I 
was not a party to the issue of the Rule, and 
as my learned brother takes a different view, 
mere courtesy requires that I should explain 
myself more fully; and i proceed for that 


“purpose as cautiously and succinctly as I can. 


As regards the first of the grounds upon 


“which the Rule wase issued, it cannot be 


gainsaid that ib is, nrima facie at least, dis- 
posed of by the Police reportitseif. Informa- 
tion fulfilling the requirements of the section 
more categorically could “hardly have been 
framed, That the Sub- Divisional Magistrate 
received it with surprise, I should bé prepared 
to learn. I could imagine his thinking that 
. a” 
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the referenca in it to “all the clauses of sec- 
tion 110” probably involved a certain amount 
of exaggeration and the straining of the 
language of someof those clauses. I could 
understasd his anticipating that the Polica 
had undertaken in it to prove too much, Bat 
how he could reasonably have refrained from 
acting on it, in the manner indicated by the 
section, I am unable to comprehend. 

The other ground includes two propositions, 
namely, that proceedings against the peti- 
tionar under section 110 were threatened 
“without any basis whatever’ and dropped 
(or rather never actually taken) in 1908, and 
that the present Police report does not allege 
that anything has sinea transpired to justify 
such ploceedings in 1912. 

Takiag the second of these first, I fiad that 
it also is met by the Polica report. Mr. Roy 
has, indeed, urged on behalf of the petitioner 
that the ‘oppression,’ “continuous bad 
character” and "overb acts” mentioned in ib 
as having been spokén to by the persons ex- 
amined by the Police this year, should be 
taken to refer to what occurred over four 
years ago, and not to what has ocearred more 
recently. But this, as it seems to me, cannot 
be conceded without gratuitously misreading 
the report; and we concurred in refusing to 
introduce into the record the apparently 
voluminous notes, made by the investigating 
Police Officer, of tho statements received by 
him, which the learned Advocate-General had 
with him in Court and with which he gave ne 
to understand that he was prepared, if per- 
mitted, torefute the contention. The pro- 
position that the Police report relates only to 
the past, therefore, falls tothe ground; and 
that being so, it would seem to be almost 
supererogatory to discuss the other proposi- 
tion. For if information of recent conduct 
bringing the petitioner within the reach of 
section 110 be available, it can be material, if 
at all, only indirectly, whether the “threat” 
or proposal to proceed against him in 1908 
was well-founded or not. As, however, the 
petitioner’s case 15 of this indirect character, 
acd as the gravamen of his complaint 
is that these proceedings are but a revival 
of his persecution, a persecution begun 
by the District Magistrate (Mr. Lyall) in 
1908, continued by his sucessor (Mr. 
Hammond) in 1909 and 1910, promoted 
through both regimes by the former 
Sub-Divisional Magistrate (Mr. Bainbridge) 
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and carried’ on, as if it wera a sacred, trust, 
by the present Sub- Divisional Magistrate 
(Baba Satis Chandra Mukerji, who joined 
as I have said, in April, 1911) and the pre- 
sent District Magistrate (Mr. Uixén, who 
joined on the lst April last), the point must 
be adverted to. Thesituation is this. On 
the one hand, we have the fact that succas- 
sive Magistrates have, judiciously or iua- 
judiciously, rightly or wrongly, wisely 
or foolishly, it may be, bat always 
with the professed object of securing peace 
and order in the Supanl Sub-Division, 
by putting a stop to what they believed 
to be the oppressive treatment by the peti- 
tioner of his tenantry, found faalt and 
interfered with his management of his estate 
and insisted on his abandoning direct rela- 
tions with thevazyats and employing a manag- 
er approved of by them. I use the word 
“insisted” advisedly; for the learned Advocate- 
General has frankly admitted thatthe alter- 
native put before the petitioner, both by Mr. 
Lyall and by Mr. Hammond, was preventive 
action against him to the necessity for which 
a preliminary i inquiry held by the Sab-Divi- 
sional Magistrate in 1908 is said to hava 
pointed. On the other hand, we have the 
suggestion that the officers mantioned above 
have throughout been actuated by no such 
considerations as those professed by them, 
but by unworthy and dishonourable motives. 
In paragraph 2 of the petition before us, it is 
vaguely stated that, because the petitioner's 
“ brother had helped one Babu Rashbihary 
Mandal at 2 time when the latter was being 
prosecuted, “or for some other reason which 
the petitioner could not very well ascertain,” 
Mr. Lyall proceeded to prosecute and harass 
him four years ago; and the theory, which 
has been put forward, is that this persecution 
and harassment have culminated in the pre- 
sent groundless and vexatious proceedings, 

In the course of argument}, the connection 
with Babu Rashbihary Mandal has been 
avoided, and it has been declared that the 
real and only object of Mr. Lyall was to find 
employment for a certain individual, Bras by 
name, on a salary of Rs. 200 or Rs, 250 a month, 
and that the proposal to take proceedings 
under section 110 was revived only when the 
pebitioner rebelled and asserted his independ- 
ence by appointingan Indian gentleman on 
a lower Salary. It may be that the petitioner 
will be@ble to establish this, in whole or 
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in part, and to show that there is no sub- 


stance in the evidence said to be arrayed 
against him; ànd, fif fe does, his grievance 
will be great and the case will call for serious 
consideration, But, sofar, thas case rasts 
only on inferences and surmises, on the 
strength of which, a3 it seams to me, ib 
would be as injudicious as if would be 
dangerous to act at this janctur® As I had 
occasion to remark in the course of Mr. Roy’s 
argament atithe hearing, I think that officars, 
bə they judicial or executive, whose action is 
called in question before us, are entitled to 
expact this at least, that we will assume, 
until the contrary is proved, not merely sug- 
gested, surmised, insinuated or even shown 
to ba within the range of credibility, that 
they are ordinarily intelligent, reasonable, 
fair-minded and honest men, who mean what 
they say and ara endeavouring to do their 
duty. This is the attitude which is sanc- 
tioned by the trite and time-honoured maxim 
a3 to the prasumotion to be made ragarding 
official conduct; ib is recognised by the statu- 
tory provisions of the law of evidanes in force 
in this country; and I can adopt no other. 
Nor would I share the responsibility of giv. 
ing the petitioner a charter of immunity, 
so to speak, by declaring arbitrarily hera aul 
now, not only that we do not accept the state- 
ments in the Polica report, but also that we 
will not allow them to bs tested and put to 
the proof. Lam, therefore, unable to agrea 
to any further interferenes with th333  pro- 

ceedings at this stage. 


It remains for mata add that the Rale 
obtained raises inthe alternative the qaes- 
tion of transferring the proceedings +o same 
other District. For such a transfer, there is, 
to my mind, no case whatever; and this part 
of the Rule was hardly touched by Me. Roy. 
Apart from the theory that thereisa continuity 
of policy which Babu Satis Chandra Mukerji 
and Mr. Dixon are not likely to ba strong 


enough to depart from, nothing has been * 


urged againat either of these officers; and ib 
is cartainly desirable thas a cage of this kind | 
should, in accordanca with practices, ba ia- 
quired into in the locality. 


I would then discharge the Rule gnd lob 
the proceedings run their natural course. 

Imam, J.—-Thisis a Rule calling on the 
District Magistrate of Bhagalpur “to show 


cjuge why the procsedings in this case koala 
o 


a 


e 
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not be quashed and further proceedings in 
this case dropped on the ground that it does 
‘not appear that the facts alleged against the 
petitioner fall within the scope of that section 
and there appear to have been threats of 
such proceedings in former years without 
any basis whatsoever and those proceedings 
were dropped and nothing new specifically 
coming under section 110 appears in the 
Police rep8rt; and in the alternative to 
show canse why the case should not be 
transferred to Monghyr or some other 
District”, 


The subject of this prosecution under 
section 110 of the Code of Criminal Pro- 
cedure is Rajendra Narain Singh, the 
petitioner, who is admittedly the owner of 
a cemindary yielding an income of Rs. 25,000 
per year, is an Honorary Magistrate since 
1691 or 1892 and belongs to an old and 
respectable family having very respectable 
connections in the District of Bhagalpur and 
elsewhere. 

The proceedings drawn up against him set 
forth all the grounds for such a prosecution 
that are mentioned in section 110. It is 
alleged agairst him that he (1) is by habit 
a thief, (2) is by habit a receiver of stolen 
property knowing the sameto have been 
stolen; (3) habitually protects and harbours 
thieves or aids in the concealment or disposal 
of stolen property; (4) habitually commits 
mischief and extortion by setting fire to 
houses, illegal seizure of property and cattle; 
illegal realization of marriage tax and money 
for the purchase of horse or for religious 
ceremonies and other festivities, illegal 
realization of fees on oil mills and such other 
ways, or attempts so todo; (5) habitually 
commita or attempts to commit or abets the 
commission of offences involving breaches of 
the peace; (6) is so desperate and dangerous 
as to render his being at large without 
security hazardous to the community. 

Itis a long catalogue of charges, and 


‘against these proceedings the pebitioner has 


moved this Court. The proceedings are based 


“on a Police report dated the 14th May 1912. 


In this report he is described as “being born 
a poor man suddenly came into possession of 
the estate of his maternal grandmother 
yielding" an income of about Rs. 25,000 per 
annum”. It is alleged that “he with his 
brother took possession of this estate about 
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25 years ago and commenved to #grind down 
the ryok by all possible means’. The Poliea 
report charges him with associating with 
proved dacoits and bad characters, gives a 
list of 16 cases of dacoity, rioting, culpable 
homicide, grievous hurt, arson, wrongful 
confinement, theft, etc. from 1891 to 1910, in 
which the petitioner has been suspected to 
have taken part; and a further list of five 
cases of dacoity, wrongful confinement, and 
assault within a period of 20 years ending in 
1911, in which the petitioner ehas been 
knoWn to have taken part, The Police 
report further states that “attention of the 
authorities was drawn to the atrocities of the 
accused in the year 1908 and an inquiry by the 
Sub- Divisional Magistrate of Supaul was seton 
foot under the orders of the District Magistrate 
of Bhagalpur, but he was spared the pro- 
secution on his promise to behave properly in 
fature. More than 200 witnesses were 
examined by the Sub-Divisional Officer, but 
the matter was dropped and time was given 
to him to correct himself”. No conviction in 
any of the cases is alleged against him. 


The petitioner charges that be incurred the 
displeasure of Mc. F. F. Lyall, the then 
District Magistrate, because his brother 
helped one Rashbehari Mandal at a time when 
the latter was being prosecuted by the 
authorities or for some other reason which 
the patitioner could not very well ascertain. 
On the 26th of February 1908, Mr. Lyall 
addressed a letter to the petitioner asking 
him to resign his post of an Honorary Magis- 
trate owing to the present and past tension” 
between the petitioner and his tenants. The 
letter goes on to say: “should good feelings 
subsequenily be restored and should it also 
appear to Government that you deserve the 
post, I shall recommend for yorr appoint- 
ment. This, however, will depend on the 
result of the present litigation and on what 
further facts may transpire in connection 
therewith”. ® 

In his petition before this Court, the 
petitioner affirms that the litigation referred 
to consisted of civil suits for rents ete. 
between him and some of his tenants. This 
contention, however, is controverted by the 
present District Magistrate, My. Dixon, who 
maintains that “the tension * referred to 
between Rajendra Narain Singh and his 


tenants was very much more serious than 
6 
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can be described as certain civil suits”. The 
- District Magistrate has not explained’ in his 
letter in what sense and how the tension was 
very much more serious. We have been 
referred by Mr. Roy, Counsel “for the 
petitioner, to the Bengal District Gazetbeer 
for Bhagalpur at pages 116 to 119 that 
contain extracts from the Administration 
Report of Mr. Lyall for 1907-1908 and 1903- 
1909. These extracts throw considerable 
light not only on the character of the 

“tension” but algo on the genesis of the pre- 
sent prosecution. I shali deal with the sub- 
ject when I discuss the points that arise in 
the case, 

It appears that Rajendra Narain did not 
reply to Mr. Lyall’s letter till the 23rd May 
1908. In the meanwhile, on 30th March 
1908, Mr. Bainbridge, who was then the 
Sub-Divisional Officer of Supaul, passed his 
standing order No. 12 to the effect that 
owing to strained relations between him and 
his tenants, Rajendra N&rain would not be 
requested to attend meetings of the Banch 
in future until such time as amicable 
relations were restored between him and his 
tenants. The order goes on to say:— It is 
not the intention of this order to cast any 
slur on the Babu Saheb; it is intended to be 
a temporary measure for the purpose of 
indicating the dignity and lofty attributes 
which the title of Honorary Magistrate must 
always confer upon those who enjoy the high 
privilege of filling this honourable position”. 
` Yet, if the catalogue of charges set forth in 
the Polics report and the present proceedings 
is to be believed, Rajendra Narain had been 
suspected of and had taken part in many 
crimes, was an associate of proved dacoits 
and bad characters, was a habitual thief, 
receiver of stolen property, etc. Though the 
attention of the authorities was drawn to 
the atrocities of the petitioner in the year 
1902, the Sub-Divisional Officer ab that time 
did aot intend to cast any slur on “tke Babu 
Faheb”. 

In reply to Mr. Lyall’s above-mentioned 
letter, the petitioner submitted to him a 
representation dated the 23rd May 1908. 
The original representation, with the 
marginal remarkg of Mr. Lyall thereon, has 
been sent up t? ua. This document has an 
important bearing on this case and must ba 
carefully considered. In this representation, 
the patitigner in one placa states “there is 
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absolutely no dispute or diference between 
me and my tenants except in villages 
Tamkulha and Lahernia, the Jamabandis 
of which are about Rs. 2,000 and 800 
respectively for the 16-annas_ share”. 
Against this statement, there is no remark in 
the margin by Mr. Lyall and the same may 
be taken to have been undisputed at the 
time. It may, therefore, be taken that the 
disputes up till then were confined only to 
these two villages, the rest of the zemzndart 
yielding an income of Rs. 22,000 or more 
being in a state of peace. 

In the next paragraph, Rejendra Narain 
explains that in Tamkulha, there are 103 
tenants of whom 14 are Nepali Pabaries, and 
the reet are local men, of whom 15 or 16 are 
in the service of the 14 Nepali Paharies. He 
goes on to say:— I have no dispute with 
other than these Paharies and their servants, 
except that they are’ occasionally forced by 
the Nepalese to join them, but inspite of 
the mischievous influence of the latter, the 
best of feelings subsists belween myself and 
the said local tenants”, Against this passage, 
Mr. Lyall notes in the margin, “because they 
have all been ground down into submission”, 
This, in other words, is the District Magis- 
trate’s explanation of “the best of feelings,” 
and the absence of dispute with tenants other 
than those mentioned by Rajendra Narain. 

Rajendra Narain, in his representation, 
proceeds and says that he had used no force 
or violence against his Nepalese tenants nor 
had there been any criminal case for the 
previous seven or eight years except one, the 
particulars of which he gives as follows:— 

“The Nepali tenants are about 14 in 
number. Their ancestors were originally 
Mustajirs of the village, and after expiry of 
the Mustajri, they fraudulently alleged that 
they held a very large area on nominal 
rent”. (Against this passage Mr. Lyall 
notes in the margin, “I understand this is 
not so. They undertook to clear the jangle 
and were given a large tract at a fixed small 
rate of rent”. It is difficult to see how this 
remark can be justified or? the statement that 
follows that the Settlement Court maintained 
the rates alleged). “This dispute was, 
however, ultimately, settled in 1397, Fasli, 
when I agreed to allow themto hold 200 
bighas at the low rate of Re. 1 a bigha and 
for the rest (about 180 bighas) they agreed 
to pay at the current rate of the village, č. €. 
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at Rs. 2-2 a bigha, and accordingly 
kabuliyats were executed and rents paid for 
1307, 1308, 1309 and #annas ‘kist of 1310. 
They turned round again and resiled from 
the settlement, and the Sottlement Court 
inspite of their objection maintained the 
rates alleged on my behalf: thsy have 
withheld payments sinca 1310 which nacassi- 
tated the Thbstitution of rent suits against 
them. After decrees were obtained in the 
said rent suits, they were executed and thes 
joates of 5 of them were sold, but during 
delivery of possession; they opposed und 
used spears and bathies, for which, as 
stated above, a criminal case was brought 
against them and they have been convicted”. 
(Against this passage relating to spears and 
lathies and the opposition to the delivery 
of possession, Mr. Lyall notes in the margin 
thus: “there has been 22 years of harassing 
and oppressive litigation against them, 
aud ibis in desperation that they took this 
course.’’) 


Rajendra Narain then goes on to state 
the circumstances as regards village Laharnia, 
the gross collection of which is stated to be 
Bs. 800 between himself, as owner of 8- 
annas share, and one Bansi Dhar Marwari, 
owner of the other 8-annas. I again quote 
here from the same representation of 
Rajendra Narain: “the only difference bot- 
ween me and them (the tenants) is that 
the area of many tenants has been found 
to be much in excess of what they pay rent 
for and demand ts made for rents of excess 
area at the rates fixed by the Settlement 
Authorities which they refuse to pay 
(against the passage italicised Mr, Lyall 
notes “this is true”) and neither of the two 
co-sharers have been paid their rents (against 
this passage Mr. Lyall notes “this is not 
true.’) Land the other co-sharers contemp- 
late bringing suits in the Civil Court for the 
adjudication of this question and nothing 
has been done to molest them or to interfere 
with the jotes. (Against this passage Mr. 
Lyall notes ‘this is not true—it is alleged 
the dacoity committed on this village 
was solely to terrify the tenants into sub- 
mission. 5 

Rajendra Narain then’ proceeds to com- 
plain that Mohammed Sadiq and Bikram 
Singh, two of his dismissed servants, were 
trying to spread wrong reports against 
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him and to dissuade the tenants from paying 
rents that were legitimately due to him, 
Against this, Mc. Lyall remarks:—~ ‘there has 
baen undoubtedly ill-fesling batween the 
parties; the inquiriss would show that the 
truth is that they have resisted Baba R., N. 
Singh’s opprassion successfully.” 


After stating that he belongs to an old 
aud respectable family having very respect- 
able connections in Bhagalpur District and 
elsesyhere (which Me. Lyall adatits by his 
marginal remarks “this i ia truo,”), Rajendra 
Narain goes on to say: — {n connection with 
my office as an Honorary Magistrate, I am 
quite willing to abide by such instructions 
as Your Honour may be pleased to give 
with a view to my having nothing to do 
with my tenants aad L hopa that you will 
bə inclined to change your opinion about 
the desirability of resigning my post of an 
Honorary Magistrate”. Against this prayer, 
Mr. Lyall notes “Fam unable to change my 
opinion.” 

Mr, Roy, in contending that the litigation 
referred to in Mr. Lyall’s letter of 26th 
February 1908, had referenca to civil cases 
only, maintains that this representation of 
Rajendra Narain completely discloses the 
circumstances of the tension between him 
and his tenants, and the marginal remarks of 
Mr. Lyall, though not favourable to the peti- 
tioner, do not show that on the 26th February 

“present litigation” could have meant any- 
thing but civil suits. 

The learned Advocate-General on behalf 
of the Crown supports Mr. Dixon’s assertion 
that the tension was much more serious ` 
than merely ‘certain civil suits” and draws 
our attention to the marginal remark of 
Mr. Lyall that the dacoity committed on 
the village was solely to terrify the tenants, 
and he concludes therefrom that Mr. Lyall 
in his letter could not have meant merely 
civil litigation. This contention is destrayed 
by the dates on which the alleged dacoity 
was committed and on which Mr. Lyall 
made his marginal notes. On a reference 
to the Police report, it will be seen that 
a dacoity is reported to have taken place 
on 7th April 1908, (item 25, calamn 4), 
Mr. Lyall’s marginal notes gare dated the 
25th May 1908, and could only have re- 
ferred to the alleged dacoiby of 7th April. 
This dacoity, therefore, could Rave no 
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bearing on the “present litigation”, meu- 
tioned in Mr. Lyall’s letter of the 26th 
February—a date earlier than 7th April. 
Examining the list of criminal cases set 
forth in the Police report, there is no case 
that can be within the meaning of “present 
litigation,” andthe only conclusion is the 
one asserted by the petitioner that there 
were at tho time only civil suits between 
him and his tenants and the “present litiga- 
tion” referred to certain civil suits only. 

It appears that, at or about the time of 
this representation, an inquiry was instituted 
by the Sub-Divisional Magistrate, it is said 
under the orders of Mr. Lyall, against 
Rajendra Narain with a view to his prosecu- 
tion under section 110. There is no letter 
from Mr. Lyall nor any writing of his to show 
on what terms and conditions the prosecu- 
tion was dropped. The fact remains that, 
in spite of the wishes of Mr. Lyall, Rajendra 
Narain did not resign his post of an 
Honorary Magistrate, buf it would appear 
a. middle course between his resignation 
of his post and the management of his 
estate, was found inthe appointment of a 
European Manager, one Mr. Brae, This 
European Manager was appointed on the 
12th of November 1908, for a period of 
five years on a monthly salary of Rs. 200, 
which is evidenced by a registered deed 
dated 2lst Desember 1901, executed by 
Rajendra Narain Singh and his brother, 
The petitioner contends that the prosecu- 
tion threatened in 1908, was dropped on 
his agreeing toappoint a European Manager, 
Judging from the circumstance that it was 
on the 25th of May 1902, that Mr, Lyall 
definitely noted that he was unable to change 
his opinion and on the 12th November a 
European Manager was appointed and in 
spite of a lengthy inquiry the prosecution 
was dropped, the inference is apparent that 
the appointment of a European Manager 
had @moothed matters. It is worthy of 
note that neither in the letter of the 26th 
February nor inthe marginal notes of Mr. 
Lyall is there any suggestion that Rajendra 
Narain was an habitual thief, receiver of 
stolen property or the like. But there can 
be no doubt that for some reason that is 
not clear from” this record, Mr. Lyall was 
dissatisfied with Rajendra Narain Singb; 
but the extracts from the Bengal District 
Gazetteer Sbundantly show the nature of 
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the dissatisfaction. Before I refer to some 
passages of the extrachs, I may mention 
that Mr. Roy ‘veferre®? to the Gazetteer in 
the course of his address when replying 
to the learned Advocate-General who 
objected to any reference to this Govern- 
ment publication. On our overruling the 
objection, it was prayed that ib should be 
noted. On Mr. Roy, completing’ his reply, 
we gave an opportunity to the learned 
Advocate-General to say what he had to 
say about the extracts. He merely content- 
ed himself by submitting that he had taken 
only formal objection, because the Gazatteer 
could not be admissible as evidence under 
any of the sections of Act I of 1872. I 
need not discuss the sections of the law 
under which these extracts are admissible, 
as we have already held them to he so, 
A reference to section 57, and sections 63 
(e) and 74, sub-section 1, clause 3, as well 
as to the cases of Garurudhwaia Pershad v. 
Sapasandhwaja(1), Inre Steamship Drachenjels 
(2), Shyamanand Das v. Rama Kanta Das (3), 
is sufficient for the view we have taken that 
the Bengal District Gazetteer published by 
the Government is admissible as evidence in 
tle case. 1 must, however, remark that 
considering that there are very serious 
charges laid by the petitioner against Mr. 
Lyall, I should have thought that instead, 
of objecting to the extracts, the Crown 
would have invited us to examine every 
document that could throw light on the 
present prosecution and the charges against 
a District Magistrate. 


1 now proceed to discuss some of the 
passages from the extracts. At page 116, 
Mr. lLiyall’s Administration Report for 
1907-1908 runs thus: “Farther acquaintance 
with the north of the District shows me 
that though the Settlement may have 
settled up old standing disputes, 16 has in 
many cases only been done by the zemendar 
having forced the tenants to accept the 
very rent which the Settlement Department 
had refused to allow anda sometimes much 
more. Babu Rashbehary Mandal not only 
forced all his tenants to accept the former 
cash rent, which was 20 to 33 per cent. in 


(1) 271, A. 238 at p. 249; 50. W. N. 33; 23 A, 87; 
10 M. L, J. 26752 Bom. L. R. 851 (P. C.) 

(2) 27 O. 860 at p. 867. 
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excess of what the Survey had fixed, but 
actually secured in addition in many villages 
a half share in 2 cdfiahs in every bigha, 
the produce of the bigha for purposes of 
levying his rent being fixed at 12 maunds. 
The Maharaja of Sonebarsa similarly threw 
all the demands the Settlement had cut 
down into miscellaneous and forced the 
tenants to? accept them. Babu Rajendra 
Narain Singh has been attempting the 
same game: and inquiries are being madé 
how far he has gone, I mention these 
names only, but I fear that many landlords 
not mentioned are in a similar category. 
The system worked was first to get back 
practically all rent receipts the tenants had, 
then to levy rent without giving receipts, 
then to demand the illegal high rate of rent, 
and if a man refused, to sue him for four 
years’ rental and use the decree asa threat 
to force him to accept. I have secured 
papers of Babu Rashbehary Mandal indubi- 
tably proving this. The Maharaja's registers 
now inthe Court of Wards also prove this. 
This wholesale oppression could, in my 
opinion, only have existed owing to rent 
suits being decided by Munsifs—officers 
who are bound by a technical Code of 
Procedure and never have opportunities of 
going into the mofussel and seeing the evil, 
heir orders bring about.” Then Mr. Lyall 
goes onto express his opinion that one of 
the greatest reforms that could be introduced 
into these Behar Districts is to place all 
rent suits in the hands of Deputy Collectors, 
and Mr. Lyall sayas— My plea is for justice 
and for giving the go-by to all this pro- 
cedure. No one, who has not heard at first 
hand such tales as I have, can imagine the 
utter and cruel injustice now habitually 
worked in the name of justice through our 
Civil Courts, simply because all this tangled 
web of procedure has put the poorer man, 
the less educated, at the mercy of any un. 
scrupulous man who chooses to ruin him by 
litigation.’ After deploring the unsatisfao- 
tory nature of the administration of justice, 
Mr. Lyall expresses himself thus: “There 
would be no stronger advocate of the separa- 


` tion of judicial and executive fanctions than 


myself, were any concurrent measures taken 
to enable the judiciary to hear and know 
what goes on in the villages, and Judge what 
comes before thes: more with a view to what 


4 justice demands, and less with an ear to ‘the 
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qpibbles that any astute lawyer can put fer- 
ward to defeat justica; and without the 
strongest control of the judicial side from an 
administrative point of view, any change 
made will only lead to further injustice be- 
ing perpetrated.” 

From the above passages it is quite clear 
that the District Magistrate in his Ad- 
ministration Report of 1907-1908, was deplor- 
ing the iniquities perpetrated by the zemin- 
dars, Rajendra Narain Singh ampng them, 
thrdugh the Civil Courts. There is no sug- 
gestion that Rajendra Narain or the other 
zemindirs were thieves, resetvers of stolen 
property, associates of proved dacovits, ebe., 
and though Mr, Lyall says that inquiries 
‘are being made how far he (Rajendra 
Narain) has gone,” we find that even in the 
Administration Report of 1908-9 nothing is 
said against Rajendra Narain to bring him 
within the purview of section110. The 
sentiments of Mr., Lyall as expressed.in his 
Administration Report do not concern us. 
We have the solid fact that, even according 
to Mr. Lyall, Rajeadra Narayan’s guilt lay 
in civil litigation. That Mr. Lyall is con- 
vinced of the necessity of executive control 
over jadicial functions is clear from the last 
passage that 1 have quoted, relating to the 
separation of the judicial and executive func- 
tions, and when views are so strongly ex- 
pressed, a straining of the law, even uncon- 
sciously, is not to be wondered at, for Mr. 
Lyall has said; — My plea is for justica and 
for giving the go-by to all this procedure.” 

Coming to the Administration Report, L 
propose to quote a few more passages. After 
recounting the hardships of the ryoé in the 
Civil Court, Mr. Lyall mentions “the im- 
pudent forgery” committed every day by 
zemindars, and remarks thus: 

When I first came to the District, [ never 
heard of such cases. The action taken on 
Rashbehari’s and.Giridhari Marwart’s case, 
now often brings me two or three men a day 
asking me to redress wrongs thus done them. 
The matter ig one calling for the very serious 
attention of Government, for what loyalty 
can there ultimately be to a Government 
which allows itself to be used as an instru- 
ment whereby the stronge can oppress the 
weak? The difficulty is, I am aware, very 
great. I would suggest, as a temporary 
palliative, that where the plea sat up in a 
written statement of the defenddht is one 
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of forgery, the Magistrate should be inform- 
ed with a view to an inquiry and to his ins 
tervening with any evidence ‘the inquiry 
secured, before the decree was passed. This, 
of course, does not reach the many ew parte 
cages there are, 


“For the rest, things have now greatly 
improved between landlords and tenants. 
Rashhehari Mandal was forced, through, the 
knowledge he could not escape conviction for 
forgery, to apply to be declared a disqualified 
proprietor. His prayer was accepted, and 
now the Court of Wards is managing. Babu 
Rajendra Narain Singh of Koria Patti, 
through fear of future similar criminal cases 
against him, voluntarily appointed a reliable 
Kuropean Manager and cut himself off from 
all management.” 


+ 


Whether the Earopean Manager was 
voluntarily appointed or not, the fact is 
apparent from the above, that the presence 
of the European Manager was a check to 
criminal prosecution, On the faca of the 
admission contained in the above passaga, 
it ig not surprising that Rajendra Narayan 
Singh now contends that his present pro- 
secution is due to his refusal to hava a 
European Manager. It will ba seen that 
from none of the passages that I have 
quoted, and indeed from no pars of the, 
extracts ia the Gazetteer, ia there the faint- 
est suggestion that Rajendra Narayan’s 
character was such as to make him a fit 
subject for a prosecution of this nature. Mr. 
Lyall in mentioning Rashbehary Mandal, 
the Maharaja of Sonebaraa and Babu Rajendra 
Narayan Singh has candidly said: — I men- 
tion these names only, but I fear that many 
landlords not mentioned are in a similar 
category.” So ib comes to this, that accord- 
ing to that District Magistrate, this petitioner 
is n® better, nor worse, than the run of 
zemindars of the District of Bhagalpur. It 
is hardly necessary to dwell on the futility 
of indicting a whole class, and the prosecau- 
tion of the zemindars of Bhagalpur under 
section 110, which is the logical sequence 
to the reasonings expressed in the extracts 
and adopted ‘as the basis of action in this 
case, will be a course that no administration 
can sanction. If the law be thought to be 
improper® or inconvenient, as Mr. Lyall 
thigksgit to be, application to correct 
ib must be made elsewhere, and we 
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must not break down the rules of law or 
strain them because they cause hardship. 
16 is clear from the quotations I have given 
that up to 1908, the petitioner did not come 
within the purview of section 110. Even 
granting the allegations of forgery against 
him to be sustainable in respect of his deal- 
ings with his tenants, a prosecution under 
fection 110 could not lie. I cannot conceive 
that a District or Sub-Divisional Officer 
would enter into negotiations with a man 
who was an habitual thief, receiver of astolen 
property, associate of dacoits and was 
hazardous to the community. I can only 
assume that they themselves did not believe 
that the description applied tothe mau. Mr. 
Roy has rightly laid emphasis on Mr. 
Bainbridge’s Standing Order No. 12, wherein 
that officer protests his intention to cast no 
slur on the Babu Saheb, 

Reverting to Rajendra Narain’s representa- 
tion and the marginal remarks of Mr. Lyall 
thereon, Iam compelled to observe that that 
officer was so strongly impressed against tha 
petitioner, as also against zemindars as a 
class, that his observations lose weight by 
their forecefulness. Judging by the extracts 
from his Administration Reports, his temper 


is manifest, and it was in such a state ofe 


mind that he addressed his letter on the 
26th Febroary and made his marginal notes 
on the 25th of May. 

Rajendra Narayan’s tale of how hig 
Napalese tenants opposed the delivery of 
possession and used spears and lathies which 
resulted in their conviction, drew from the 
District Magistrate the remarks that 22 years 
of harassing and oppressive litigation 
drove the tenants to desperation and thug 
they took sach a course, Comment here is 
needless. With a District Magistrate go 
disposed to Rajendra Narain, even expressing 
justification for the lawlessness of the tenants, 
itis no wonder if the entire District Ad- 
ministration from rank to file felt disposed to 
range themselves against him. In such a 
state, it would indeed be a matter for wonder 
if his tenantryy with the impulse derived from 
the prevailing atmosphere, failed to think of 
their own interest. They would, of course, 
rush with their grievances, real or invented, 
to the District Magistrate or his Sabordinate 
Officer. The attitude of Mr. Lyall’s mind 
could not fail fo *have its effect on the 
tenants, | ` 
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The next document in point of time that 
we have on the record is a letter from 
Mr. Hammond, the successor of Mr. Lyall, 
addressed to Babu Rajendra Narain Singh. 
It is dated the 16th of April 1910. In this 
letter, Mr. Hammond says that he is inform- 
ed that Rajendra Narain was interfering 
with Mr. Brae in the management of the 
estate which was contrary to the promise 
that had been given „to Mr. Lyall and that 
this interference must cease. Mr. Hammond 
goes on to say that he is anxious to assist 
Rajendra Narain in getting his estate into 
order and that to restore peace in that part 
of the District, there must be complete absten- 
tion on the part of Rajendra Narain, from 
any communication with the ryofs and the 
staff of the Manager. Mr. Hammond goes 
on to say:— Please understand clearly that 
if you do tbis, I shall do all in my power to 
assist you both in the management of your 
estate and personally.” It is difficult to 
believe that a District Officer, alive to the 
responsibilities of his position, could have 
been making proposals of assistance to an 
habitual thief, receiver of stolen property, 
associate of proved dacoits, ete. It cannot 
be urged that on the 16th of April 1910, 
“ir, Hammond did not know that some time 


in 1903, prior to the appointment of Mr. - 


Brae, more than 200 witnesses had bəən 
examined by the Sub-Divisional Officer and 
proceedings for bad livelihood had been 
threatened against the man. The question 
is very pertinent: Did Mr. Hammond believe 
that the man deserved a prosecution under 
section 1102 I should be unjust to Mr. 
Hammond if 1 said that he did. 

The next document is a letter from Mr. 
Hammond to Rajendra Narain Singh, dated 
the 10th of May 1910. It isin reply toa 
letter dated the 27th of April 1910, 


* from Rajendra Narain Singh, making com- 


plaints against the Manager, Mr. Brae. 


” Neither the original nor a copy of this letter 


has been supplied to me, but the District 
Magistrate’s letter is explicitin terms. In 
paragraph 2, he says that when he saw 
Rajenfra Narayan in January and February 
last, the latter assured him that Mr. Brae 
was all that could be desired in his methods 
of management. The letter proceeds: Such 


d e complaints, therefore, as relate to occurrences 


prior to March 1910, arb either without 
foundation or else show that your statements 
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made to mein camp (on not one bub several 
oceasiong) were for reasons best known to 
yourself devoid of truth.” The learned 
Advocate-General, relying on this passage, - 
has dwelt at some length on the untrathful 
character of the petitioner. I need not take 
any time in discussing his observations, as, 
if it took sme months for the petitioner to 
discover the character of his Manager, it 
tool many years for the District Oficera to 
discover the character of their Honorary 
Magistrate. 

In the 3rd paragraph, Mr. Hammond says 
that having called for a report from the 
Manager he had satisfied himself from the 
Manager’s reply that the latter was doing his 
best for the petitioner and his property andto 
bring his zemindart into a state of peaceful 
order. Then runs the 4th paragraph: “ Youare 
fully aware of the cjrcumstances which led to 
Mr. Brae’s appointment.” To my mind, this 
passage hardly supports, if it does nob con- 
tradict, Mr. Lyall’s Administration Report in 
respect of Rajendra Narayan “ voluntarily 
appointing a reliable Muropean Manager.”’ 
This paragraph of the letter pruceeds to say 
that the District Magistrate had been person- 
ally seeing the tenants and concludes by 
saying: — “| told him (Mr. Brae) that I con- 
sider it desirable that he should be carefal 
to lst the ryoés (in whose interest as well as 
your own he was appointed) know that he 
was entirely dissociated from and independ- 
ent of you and your brother and his action 
in limiting his relations with you to carres- 
pondencs has my entire approval.” To my 
mind, the action of the District Magistrate, 
expressed in this passage, made ib impossible 
for any harmonious relation to be established 
between the landlord and the tenants and the 
existence of a third person, be he European’ 
or Indian, becamea necessity for all time. 
This passage, in addition, proves to my rind 
the involuntary natura of the appointment of 
the European Manager. 

The 5th paragraph deserves to be quoted 
at some length. “His action in wishing to 
settle lands purchased in execution with ryots 
instead of adding further to your Kamat lands 
has also my approval. Kamat lands mean 
(except under a very considerate and sympa- 
thetic landlord) a source of friction, and the 
Kamat lands you now already hold &t Koria 
Patti are more than sufficient. You @ppegar 
to forget that the sole reason for Mr, Brae’s 
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appointment and the dropping (for the time 
being) of proceedings against you under sec- 
tion 110, Criminal Procedure Cade, Was that 
causes of friction might be removed and that 
you yourself need not be brought into contact 
with any angry tenantry. For this reason, too, 
I am averse to your living at Gambharia. 
This is directly designed to promote, not re- 
duce, the strained relations existing between 
you and yeur tenants.” We thus see that 
Rajendra Narayan’s property was being dis- 
posed of against his will under the dictation 
of the District Magistrate, he was being told 
not to live ab Gamharia and that he was not 
to hold any communication with his angry 
tenantry, and all this under the threat of a 
prosecution under section 110. 


In the 6th paragraph, Mr. Hammond says 
that he does not propose to enter into a dis- 
cussion of the details of management and it 
is sufficient to remind Rajendra Narayan that 
he made a definite promiseto Mr, Lyall 19 
consequence of which proceedings, which the 
latter had contemplated, were held in absy- 
ance and that if Rajendra Narayan failed to 
keep his promise, those proceedings would at 
once be revived. This letter discloses nothing 
more than strict insistence on Rajendra 
Narayan not interfering with the manage- 
ment. Thera is no suggestion init that he 
was a bad character. On receipt of the above 
letter, Rajendra Narayau, by a letter dated 
3rd June 1910, asked Mr. Hammond to let 
him have a copy of Mr, Brae’s report to which 
the District Magistrate replied by his letter 
of the 6th June 1910, that he did not pro- 
pose to enterinto a discussion with the peti- 
tioner regarding the merits or demerits of 
Mr. Brae’s management and that it was 
under his advice that Mr, Brae was dealing 
directly with the tenants, and refused to 
send to the petitioner a copy of Mr. Brae’s 
repor®, To refase him a copy of the report 
and at the same time to condemn him with- 
out a hearing, hardly points to an open mind 
and I may aptly quote here an observation of 
an eminent English Judge of olden days: — 
“The laws of God and man both give the 
party an opportuntly to make his defence, if 
he has any. [remember to have heard it 
observed by a very learned man upon sach 
an occasion, that even God himself did not 
pass sente&ce upon Adam before he was 
called, upan to make his defence.” 
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On the 28rd of June 1910, the petitioner 
wrote a letter to the Sub-Divisional Officer 
informing bim that his houses at Koria Patti 
were  over-flooded by the Kosi water and 
his family were in great distress” and that 
the Manager had been informed gf this, but 
the latter took no notice of it. The letter 
concludes by requesting the Sub- Divisional 
Officer to make an inquiry into the mattor 
and to see that the distress is removed. On 
the same day, Mr. Bainbridge replied asking 
to be informed definitely what Rajendra 
Narayan wanted and wrote: — I cannot re- 
move the flood, that will subside gradually,” 
It appears that on receipt of this letter from 
Mr. Bainbridge, Rajendra Narayan Singh, 
on the 24th of June, wrote to him praying 
that his family might be allowed to remove 
from Koria Patti to Gamharia Uutchhery. 
The reply to this was not given till the 5th 
of July ; that ran as follows: 


“With reference to your letter of the 24th 
ultimo, I have the honour to say that I am 
unable to help you. Your conduct recantly 
has been highly improper. You have only 
to behave yourself and carry out the Collee- 
tor’a instructions to receive every help and 
assistance from me. Until you do so, a 
sympathetic hand cannot be extended to you. 
You must not interfere with the manage- 
ment. Itis obvious that your anxiety to 
reside at Gambharia cannot have any other 
motive.” 

Mr. Roy has described the Sub. Divisional 
Magistrate’s letters as unsympathetic and 
sarcastic. Speaking for myself, [ am nob 
prepared to say that Mr. Roy is not right in 
this. The learned Advocate-General has sab- 
mitted that Mr. Brainbridge probably was 
not much impressed with the exense of the 
floods and he must have thought that it was 
a mere excuse to get back to Gamharia with 
an ulterior motive. This explanation, to my 
mind, is not sustainable, because the peti- 
tioner had complained in his letter against 
the Manager’s inaction. When it was notified 
to the Magistrafe that the petitioner’s family 
were in distress, his gst duty was at least 
to ascertain whether there were floods and 
whether the house was really threatened. 
To brush aside the complaint with a remark 
suggesting au ulterior motive on the part 
of the petitioner, was dealing with a serious 


position in ar off-hand manner. It was an: 
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obvious disregard of ebligation towards the 
‘women and the children who were in the 
house. In this last letter also, the theme 
“You must nob interfere with the manage- 
ment” is repeated. lb is not alleged by 
the Crown that the petitioner, in disobedi- 
ence of thé wishes of the authorities, removed 
from Koria Patti to Gamharia or elsewhere. 
We thus have an instance of his obediencp 
to official wishes in very difficult circum- 
stances. Some time after the floods, it 
appears that on the 4th of October 1910, 
Mr. Brae went away to Bhagalpur with- 
out rendering account of his charge and 
sent a letter of resignation of his appointment 
from Madhepura en roule. The petitioner 
made a complaint of this against Mr. Brae to 
the Sub-Divisional Officer, which resulted in 
that officer writing toone Mr, Musselback on 
the 7th October 1910, asking him or his 
brother to proceed to Gamharia to make an 
inventory of the papers and property without 
delay. On 20th October 1910, Mr. Brain- 
bridge wrote to Rajendra Narayan a letter 
from which the following is an extract: Pay- 
ments of rents have been stopped as there is 
no Manager, and the ryots say that they 
will not pay untila Saheb is appointed.. It 
is, therefore, of the last importance that a 
Manager should be nominated at once. Lam 
of opinion that Mr. Musselback is the proper 
person.” Here we seo the necessity cf the 
appointment of a Saheb pointed out as due 
to the attitude of the tenants. The iasist- 
ence on the appointment of a European 
Manager is explained by the learned Advo- 
cate-General by his suggesting that it might 
have been thought that a Huropean Manager 
would be firmer in his dealings with the 
tenants, and in respect of Mr. Brae it has 
been urged that he was appointed because 
Mr. Lyall had confidence in him. This 
Mr. Brae, admittedly, suddenly left the 
estate without even rendering an account. 


‘Such was this “reliable Buropean Manager.” 


And we have if from the correspondence 
that [ have already quoted that com. 
plaints that the petitioner , made against 
thissManager were treated with indifference 
and that in one instance the petitioner was 
even told that his statements must be devoid 
of truth. It may here be remarked that the 
record of this case does not show that the 
District authorities took any steps to compel 
this Manager to render accounts after he go 
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improporly gave up the management. 


In spite of the Sub-Divisional Officer’s ap- 
proval of Mr. Musselback’s name for the 
managership, the petitioner appointed one 
Mr. Landale to manage the estate, the rasalé 
of which was that on the 24th of January 
1911, the Sab-Divisional Officer wrote to the 
petitioner thus: ‘I understand that you 
have appointed Mr. Landale of Damaria as 
your Manager, and this has been done with- 
out the sanction or authority of the Collector. 
Please explain this ab once. You will further 
show under what circumstances and under 
whose orders this appointment has been made. 
Please treat this as most urgant,”’ 


This communication, like the others, clear- 
ly imports that Rajendra Narayan was to 
be a cipher in the matter of the management 
of his estate. Weare told by the petitioner 
that after the abave letter from Mr. Brain- 
bridge, the Collector (Mr. Hammond) asked 
the petitioner to get the names of his sons 
registered in place of his own in the Collec- 
torate and to retira altogether, to which the 
petitioner agreed, and on the 26th August 
19ll, the petitioner wrote the following 
letter to the Collector ; 


“ Sir, bag to represent that according to 
Your Honour’s order I have no objection in 
getting the names of my sons registered in 
the placa of my name in the Collectorate 
Office. I only fear that both of my sons have 
just come out from the schooland my enemies 
may not make any false complaint against 
them. I don’t know what will boa ita 
result. However, as Your Honour is malik, 
all the cares lie upon you. On receipt of the 
reply of this letter, I shall petition for the 
registration to Your Honour.” 


After this the petitioner says the matter 
was referred fo the Government Pleader 
for opinion, and on receipt of that opinion, 
the petitioner declined to convey his interest 
to his sons. It does not appear why the 
Collector ordered the petitioner to transfer 
his properties to his sons. The motive 
behind the order might have been good, but 
that if was harsh and imjudicious ib is 
difficult to deny. In November 1911, the 
petitioner dismissed Mr, Landale and 
appointed Babu Taij Narayang Singh, a 
retired Inspestor of Police, as Manager. 
We are informed that siace] the Yisthisgal 
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of Mr. lLandale, no Huropean has had 
charge of management. The petitioner com- 
plains that on the 6th March 1912, fho pre- 
sent Sub-Divisional Magistrate, Babu Satis 
Chandra Mukerjee, sent for Babu Nogendra 
Narayan Singh, a nephew of the petitioner, and 
according to the petitioner's information, there 
was a conference between Mr. Landale, 
Nogendra Narayan and the Sxb-Divisional 
Magistrate’ as to what action could be taken 
against him. The Sab-Divisional Magistrate 
denies the charge of his granting an inberview 
to Nogendra Narayan with a view to action 
against the petitioner, but he admits that 
on the 21st of January, Mr. Landale wrote a 
letter to him forwarding a letter from 
Nogendra Narayan Singh and reqaesting that 
the latter might be granted an interview to 
enable him to state his grievances in connec- 
tion with the management of the estate. The 
Sub-Divisional Magistrate says that he was 
not inclined to grant the interview as he 
considered it to bea purely private matter. 
He had, however, instructions fram the 
authorities to see Nogendra Narayan and to 
ascertain whether the facts were as reported, 
and so on the 6th of March, he sent for 
him and on the 9th March, had the 
interview. Nogendra Narayan admitted 
having written the letter forwarded by 
Mr, Landale, but represented that he had 
no troubles with his uncle (the patitioner) 
for two or three months. We see here the 
dismissed Mr. Landale interesting himself, 
as it appears, officiously, in the affairs of 
this family. It would ba difficult to believe 
that he was also concerned with the peace of 
this portion of the District. It nevertheless 
is patent that even he could make a report 
to the District authorities. 

All these incidents that I have related 
above culminated in a report of the Police 
dated the ldth May 1912, on which the 
Sab- Divisional Officer thought fit to draw 
up procaedings under section 110, Criminal 
Procedura Cods, against the petitioner. 
The procesdings were drawa up oa 18th 
May 1912. And it is on the nuomerons 


allegations of misconduct contained in the. 


Police repor? and the present nrocesdings 
thas the prosecution of the petitioner is 
sought. It has been eontended that for 
the pu¥po3ses of procaedings undar the 
gectio a report from the Polica is 
guificient in itself and an inquiry into 
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allegations against the subject of the pros 
secution should not be stifled. We are asked 
nob to look into previous history. If pre- 
vious history contradicts a Police report, it 
ig our duty to examine it. 

I now proceed to examine the Police 
report. Init there are 16 casas from 1891 
to 1910 that are shown as cases in which 
fhe accused has been suspected to bave 
taken part. Of these 16, there are only 
two that are of the years 1908 and 1910 and 
all the rest are of the previous years. 
The one of 1908, is Case No. 4, dated 7th 
April 1908, under section 395 of the Indian 
Penal Code, that is, of adate prior to the 
decision to drop the 110 proceedings that 
were threatened in that year. The other 
case is Case No. 4, dated 28th December, 
1910—sestion 2935 of the Indian Penal 
Code. Thus, since 1908, this is the only 
one case in which it is alleged that tho 
petitioner had been suspected to have taken 
part. Cases in which the petitioner has 
been known to have taken part are accord- 
ing to the Police report five in number, 
The first case is of dacoity alleged to have 
taken place 20 yeara agoin which he was 
tried and acquitted. The second case is 
dated the 26th of July 1905, in which he 
was sentupand tried under sections 34, 
347 and 341, but was let off with a warning, 
The third case isone under section 342, 
Indian Penal Code, in 1909 when he was 
an accused along with his servants but the 
case was compromised. The 4th and 5th cage 
are under section 352, Indian Ponal Code, 
both of the same date, z.e., 2nd June 1911. 
Both these cases were compromised. Thans 
a careful examination of the Police report 
discloses only one case since 1908 in which 
the petitioner is alleged to have been 
suspected of taking part and only three 
eases since 1908 in which the petitioner 
has been known to have taken part. 


latter wasa case of wwongful confinement 
only, and the remaining two were cases of 
simple assault. The fact that all theso 
three eases were compromised goes very far 
in favour of the petitioner to show that nong 
of these cases was serious. Indeed it ia 
dificult tô conceive how cases under 
seetion 332 could be serious. Of the cases 


alleged against hjm, the most serious is tha 


first in which he was tried 20 years ago 
= 6 
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must not overlook the fact that one of theso | 
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and acquitted. Apart from the fact that 
the incident of that caseis of a far distant 
date, I have far too much respect for judicial 
decisions, of whatsoever Court they may ba, 
so long as they are not reversed, to hold 
contrary to them in respect of the facts they 
have decided, and I for my part cannot 
ascribe any turpitude to the petitioner in 
respect of that case. In R. v. Plummer 
(4), Bruce, J., held:—‘I think it is a very 
dangerous principle fb adopt to regard a 
verdict of not guilty as not fully establishing 
the innocence of the person to whom it re- 
lates.” The second case is in respect of 
offences relating to wrongful confinement or 
wrongiul restraint, but obviously they were 
of so trivial a nature that the petitioner, 
according to the Police report itself, was let 
off with a warning. In respect of the three 
cases that are said to have been compro- 
mised, the learned Advocate-General asks us 
to hold that compromise connotes admission, 
onthe part of the petitioner, of his guilt. 
In support of this proposition, he urges that 
no man who ig innocent would agree to com- 
promise a case as from the dictates of mora- 
lity ; if innocent, he would demand a trial 
and an honourable acquittal. This argu- 
ment, I am sure, the learned Advocate-Gener- 
al would never have advanced if he had 
taken the trouble to find out cases in which 
prosecutions under section <11, Indian Penal 
Code, had been sanctioned meee the com- 
plainants with whom the accused had com- 
pounded. One such case, I may mention 
here, is Queen-Hmpress v, Atar Ali (5). But, 
eyen without a reference to any such eases, 
I do not hesitate to say that it is contrary to 
principles of administration of eriminal jus- 
tice to hold that the accused is guilty withe 
out the prosecution proving his guilt. The 
learned Advocate-General in the proposition 
he has enunciated asks us to presume where 
presumption is forbidden. In King v. Brett 
(6), Lord Ellenborough said: — In a criminal 
case, I can presume nothing.” Section 345 
of the Oode of Criminal Procedure lays it 
down that the composition of an offence 
under this section shall have the effect of 
the acquittal of the accused. We cannot 


(4) (1902) 2 K. B. 339 at p. 349; 71 L. J. K. B. 805; 
66 J. P. 647; 86 L. T. 836 18 T, L. R. 659; 51 W. °R. 
137; 20 Cox. ©, C, 243. 

e (5)1lC.79. es 

(6) (1806) 5 Esp, 259 at p.§261. 

+ 


INDIAN CASES. ° 


[1913 


alter the law; we are bound to proceed ac- 
cording fo it as it at present is, 

Basides the cases in which the petitioner 
is alleged to have either been suspected or 
taken part, the Police Officer making the 
reports asserts that “there is overwhelming 
evidence of general repute to prove such 
clauses of section 110 as admit evidence of 
repute as relevant and farther says that be- 
sides the reported cases there are many unre- 
ported cases in which the petitioner himself 
took part and all those cases will be proved 
by examining tha persons who suffered at 
his hands.” 

It is further alleged in the report that 71 
instances of overb acts corroborated by wit- 
nesses have been proved and there are 119 
instances in which the sufferers only will de- 
pose to the hardships and thefts practised ou 
them. The reported cases mentioned in the 
Police report do not make a case for pro- 
ceedings under section 110 against the peti- 
tioner, and the Crown, is compelled to rely 
on the 71 instances of “overt acts” and the 
119 instances of sufferers who will depose to 
the hardships and thefts practised on them, 
making a total of 190 instances. The report 
is silent as to whether these instances are of 
dates prior to 1908 or since. If the latter, 
they are contradicted by the documents in 
the case, for in none of the correspondence 
has it been expressed by either Mr. Ham- 
mond or Mr. Bainbridge that the petitioner 
was interfering with the tenants. The re- 
frain then was:— You must not interfere 
with the Manager.” Nor can it bə reasonably 
balieved that during tha tim» when he was 
restricted to residence at Koria Patti with 
a European Manager placed over him, when 
every act of his was being reported to the 
authorities and watchful criticism would not 
relax her vigilance, be persisted in miscon- 
duct. Without its previous history, the Base 
may onthe Police report appear to deserve 
to proceed, bat with that history I have no 
doubt that this is not a case that fitly comes 
within the purview of section 110. Judg- 
ing of Rajendra Narayan from Mr. Lyall’s 
Administration Report and his letter and the 
margiual remarks of 25th May 1909, and 
from the letters of Mr. Hammond sad Mr. 
Bainbridge, it is impossible for me to hold 
that anything was disclosed and * lieved 
then to justify this prosecution. Afer the 
threatened prosecution of 1903 was dropped; 


Vå XVIII 
* RAJENDRA NARAYAN SINGH Y. EMPEROR. 


the documents are clear that in the time of 
Mr. Brae, the pebitioner’s offence, if bdlisved, 
lay in his interfering with the Manager and 
his staff, the interference being the version 
of Mr. Brae, whose conduct in going away 
without rendering account takes away much 
of the weight that we might otherwise have 
been inclined to attach to his reports. After 
the disappearance of Mr. Brae, the petitioner 
farther offended the District authorities by 
appointing a Manager, though a Huropean, 
without the previous approval of the Col- 
lector. However, so long as this second 
European Manager continued, no prosecution 
against the petitioner was contemplated and 
the old proceedings of 1908 were not revived. 
On the dismissal of this European Manager, 
an Indian is appointed to have charge of 
management, and we see the dismissed 
European Manager interesting himself in 
the concerns of this family, and it is during 
the incumbency of the Indian Manager that 
we s96 the revival of the old prosecution in 
the form of the present proceedings. On 
these facts, the unpleasant impression 
remains, and indeed the petitioner is entitled 
to ask us to draw the inference, that had 
there been a European Manager, the pressat 
proceedings would not have coma into exist- 
ence. This view is strongly supported by 
Mr. Lyall’s owa remark that for fear of 
criminal cases, Rajendra Narayan appointed 
a Wuropean Manager. I donot for my part 
at this stage question the intentions of either 
Mr. Lyall or Mr. Hammond in their attitude 
towards Rajendra Narayan. The former was 
strongly impressed with the necassity of 
removing the supposed oppressions of zein- 
dars, the petitioner being one amongst them, 
while Mr. Hammond as the successor of Mr. 
Lyall continued the work of reform in cən- 
sonance with such official redords 23 he had 
received. Bat wecannot allow tha rales of 
law to be broken down because the bass of 
motives sauctify the maang, [a Yates v. 
Hall (7), Baller, J., declared that “all arga- 
ments on the hardship of a case, either oa 
one side or the other, mast ba rejected whan 
wa arə pronougeing what the lav is; for 
such argumaahsa ara only qiickiands ia tha 
law, and, if indulged, will soon swallow every 
principle @f if” A plea for giving a g>-by 
to rales of law beoause of tha plea for jusbica 


e P 
(7) (1785) 1 T, R. 73 at p. 89. 
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is not entertainable in Courts that are bound 
to administer the law. Thus the question to 
my mind is: Whether a zemindar, who is 
alleged to have been oppressive and has dis- 
obeyed the District Officer in choosing his 
Manager, is to have section 110 applied 
against him? Aud I unhesitatingly answer 
that the provisions of section 110 were never 
intended to bə so applied. In my view of 
this case, I would maka the present Rule 
absolute and quash the proceedings. 


Owing to this differenca of opinion, the 
case was heard by Justics Sir Asutosh 
Mookerjee, Kt. 

Mossrs. J. N. Roy, P. K. Sinha and Babus 
Manmatha Nath Mooterje:, for the Peti- 
tioner. 

Mr. Kenrick, K. O., Advocate-General, Mr. 
Orr, Deputy Legal Roməmbrancer and Babu 
Srish Ohanira Ohowdiury, Janior Govern- 
mant Pleader, for the Urawa. 


JUDGMENT.—Tas Gourt is invited in 
this Rule to quash a proeseding iastitnuted 
against the petitionsr Rajeadra Narayana 
Singh under sectimn 119 of the Oriminal 
Peocadura Coda, 1893. That section ig in 
the following tarm3: — 

Whenever a Presidency Magistrate, Dis- 
trict Magistrate, or a Sub-Divisional Magis- 
trate, or a Magistrate of the firat class 
specially empowered in this bshalf by the 
Local Government racaives information that 
any person within the local limits of his 
jurisdiction, (a) is by habit a robbar, house- 
breaker or thief, or, (b) is by habit a receiver 
of stolen property kaowinz the same to have 
been stolen, or, (e) habitually protects or 
harbours thieves or aids ia the concealment 
or disposal of stolen property, or (d) habitu- 
ally commits mischief, extortion or cheating 
or counterfeiting coins, carrency notes or 
stamps, or attempts so to do, or (e) habitu- 
ally commits, or attempts to commit, or 
abats the commission of, offences involv- 
ing a breach of the panas, or (f) is 
s> desperaty and dangerous as to render 
his being at farge without security hazir- 
dous to the eomfianity, such Magis- 
trate may, in manner hereinafter provided, 
requirs such*person to show cause why h3 
should not bə orderel to execute a bond, 
with suraties, for his good behaviour for such 
period, not . exceading threa yara, a3 the 
Magistrate thinks fit to fix. . 
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Tn the present case, the proceedings were 
instituted’ on the 18th May 1912, by the 
Sub-Divisional Magistrate of Supaul, in the 
District of Bhagalpore, on the basis of a 
Police report in the prescribed form dated 
the 14th May 1912. The first column of this 
report describes the general manner of 
living and the ostensible means of subsist- 
ence “of the person against whom the prd- 
ceedings have been instituted. He is des- 
eribed there as born a poor man who sud- 
denly came into possession of the estate of 
his maternal grandfather, yielding an in- 
come of about Rs. :25,000 per annum; it 18 
further stated that he, with his brother 
Pancham Narain Singh, took possession of 
the estate about 25 years ago, and com- 
menced to grind down the ryots by all possible 
means, The second column describes the 
habit of the accused. The allegations 
under this head are divided into seven classes 
as follows :— 


Class I1.—He habitually commits extortien 
by impounding cattle, by levying fines, by 
seizure of property, by realizing marriage 
tax, by realizing money to meet the expenses 
of festivities and religious ceremonies, and by 
realizing fees.at the rate of 8 annas per oil 
mill. 

Class I[.—-He habitually commits mischief 
by sending cattle to the pound wrongfully 
and by setting fire to houses. 

Class III.—He habitually protects and 
harbonrs thieves or aids in the conc2alment 
or disposal of properties. 

Class [V.—-He habitually commits or abats 
the commission of offences involving breach 


of the peace. 


Class V.—He habitaally recaives stolen 
properties. 


Class VI. He habitually commits patty 
thefts. 


Class VII.—He® 
dangerous character. 

The third column of thee Police report 
names 16 persons ag associates of the 
accused, who are described either as proved 
dacoits or proved barglars or men of pr oved 
bad character. The fourth column furnishes 
a list of 16 criminal cases in which “the 
accused had been suspected to have taken 
part, The earliest in point of time goes 


is a desperate and 
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as far back as the 27th July 1891, and 
the latgst is quite as recent as 1910. The 
first fourteen cases, however, are anterior 
to 1908; the fifteenth is dated the 7th 
April 1908 and the last was on the 28th 
December 1910. The fifth column, which 
requires a statement of the previous con- 
viction, if any, is blank. The sixth column 
sets ont details of cases in which the 
accused has been known to have taken 
part ; these are five in number. The first 
item states that the petitioner was sent up 
and tried in a case of dacoity about 20 
years ago;he was, however, acquitted. 
The second states that he was tried for 
wrongful restraint and was let off with a 
warning on the 26th July 1905. The 
third item is to the effect that the 
petitioner was a co-accused with his 
servants in a case for wrongful restraint 
which was compromised. The fourth item 
relates toa case, dated the ind June 1911 
in which the petitioner was charged with 
assault, and the matter was compromised. 
The fifth item is dated the 2nd Jene 1911, and 
also relates to an assault case which wag 
compromised’ After this specific enumera« 
tion, @ Significant note is added that there 
are many unreported cases in which the 
accused took part, and ib could be proved by 
examining the peraons who suffered at his 
hands ; the last of these is stated to have 
taken place on the 9th March 1912, but 
no details are furnished. The seventh 
column of the Police report contains what 
are called remarks, and the entry therein 
must be set outin full detail: “Attention 
of the authorities was drawn to the 
atrocities of the accused in the year 1908, 
and an inquiry by the Sub-Divisional 
Magistrate of Supaul was set on foot under 
the orders of the District Magistrate of 
Bhagalpore, but he was spared the “pro- 
secution on his promise to behave properly 
in fature. More than 200 witnesses were 
examined by the Sub-Divisional Officer, 
bat the matter was dropped and time was 
given to him to correct himself. He 
apparently did not profiteby the lenienay 
thus shown to him, and continued his evil 
ways, with the result that the present 
inquiry had to ba started this year again. 
Up till now, 214 witnesses have béba found 
to prove that the oppression of this ‘nan is 
beyond description, and that he, by his 
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cortinuoas bad character, has made Itimself 
liable for prosecution under all the clauses 
of section 110, which are described in the 
second column of this report. Seventy-one 
specific instances of overt acts, corroborated 
by witnesses, have been proved, and there are 
119 instances in which the sufferers only 
will depose to the hardships and threats 
practised on them. These instances are of 
such a nature that corroboration by other 
witnesses ibs practically impossible. Thirty- 
five witnesses prove the accused’s association 
with proved bad character and 165 witnesses 
will prove his general repute. Besides 
these 214 witnesses, there will ba about 50 
witnesses more on different points, many 
of whom have not been yet found out, and 
as a supplementary list can be filed at any 
time before the close of the proceedings, it 
has not been considered desirable to delay 
the institution ofthe casefor them. The 
report is, therefore, submitted with the 
prayer that the accused, after such inquiry 
as the Court thinks fit, be bound down 
for good behaviour fora period of one year 
and be called onto furnish personal re- 
cognizance of Rs. 10,000 with two sureties 
of the like amount for the same period, 
The list of witnesses is under preparation 
and will be submitted later on.” 

On receipt of this Police report, 
the Sub-Divisional Magistrate of Supaul, 
on the 18th May 1912, drew up proceed- 
ings under section 110 of the Criminal 
Procedure Code, and called upon Rajendra 
Narayan Singh to show cause why he 
should not execute a bond of Rs. 10,000 
with two sureties of Rs. 10,000 each 
to be of good bshaviour for ons year. 
The case was adjourued from day to day, 
and on the 17th June 1912, Rajendra 
Narayan Singh applied to the Magistrate 
for time tə move the High Court, with a 
view, to have the case transferred, and, if 
possible, to have the procaedings quashed. 
On the 24th June 1912, on the application 
of Rajendra Narain Singh, Mr. Justica Holm. 
wood and Mr. Jastice Hassan Imam granted 
this Rale, by which the District Magis- 
trate of Bhagalpore was called upon to show 
cause why ths, proceedings should not ba 
quashed and farther procesdings under sec: 
tion 110 dropped, on the ground that it 
dogs not appear the facts allegat against the 
Pee fall within the scopa of that ssc. 
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tion, and there appear to have been threats 
of such proceedings in,former years without 
any basis whatever and those proceedings 
were dropped, but nothing new specifically 
coming under section 110 appears in the 
Police report. The Rule also calls upon the 
District Magistrate, in the alternative, to 
show cause why the case shoyld not be 
transferred to Monghyr or some other district. 
The Rule came to be heard in the firat in- 
stanca before Mr. Justice Carnduff and Mr. 
Justica Hassan Imam, and the arguments 
addressed to them are fally set oub in their 
opinions. The learned Judges disagreed as to 
the course to be pursued; Mr. Justica Oarn- 
duff was of opinion that the Rule ought to be 
discharged, while Mr. Justico Hassan Imam 
came to the conclusion that the Rule should 
be made absolute and the. proceedings quash- 
ed. The matter has been laid before ma in 
pursuance of the provisions of section 439, 
sub-section (1), of the Criminal Procedure 
Codsz read with section 429, The questions 
which arise for considerabion have been 
elaborately re-argued b3fore me on bahalf of 
the accused as also on behalf of the Crown, 
and in view of the fact thas two of my 
learned colleagues hava taken diametrically 
opposite views inthis matter, I have taken 
time to peruse every single paper on the 
racord and have given the case anxious and 
earnest consideration. 

Section 110 provides that a Maristrate of 
the description meationed tharain my, oa 
receipt of information, instibate procasdings 
with a view to take security for good ba- 
haviour from what may ba briefly dascoribad 
a3 habitual offenders. ‘The object of the sec: 
tion is preventive aud nob punitive, and, as 
pointed out in Qusen:- Empress v. Nawab (8), 
the purpose which the Lagislature had in 
view was to afford protection to the public 
against the repetition of crimes in whica the 
safety of property is menaced and nob the 
security of parsons alone is jeopardisad. The 
praventive jurisdiction, with which the 
Magistrate is thus vested, ia a powerfal means 
to secure the interest of the commanity from 
injury ab the hands of hardanai ofeadara of 
tha most dangerous classas. This very fact, 
however, renders it necessary that the p3wers 
should ba oxercisad with caution and dissre- 
tion, The Magistrate may initiate progeed- 


(8) 2 A. 835. 
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ings on information from any source; the 
statute does not impose any restriction as to 
the quarter from which the information may 
be derived. The Magistrate is further not 
bound to reveal the source of his information; 
ib is sufficient if he states the substance 
thereof, and the Crown ig nob bound at the 
initial stage even to name the witnesses who 
will suppért the case by their evidenca. 
Alimuddin Howladar v. Himperor (9), Ohinta- 
mon Singh v. Hmperor(10). Prima facie, there 
fore, the Police report, on which the Magistrate 
has taken action in the’ present case, furnishes 
an adequate foundation for the institution of 
the proceedings. The petitioner contends, 
however, thatthe proceedings are not bona file, 
that they have been instituted for the attain- 
ment of an ulterior object, and, that, conse- 
quently, they ought to be quashed. The 
question, therefore, arises whether it ig com- 
petent to this Court to interfere with the 
proceedings at the imitial stage when the 
Magistrate has before him a Police report 
primu facie sufficient to justify the commence- 
ment of the proceedings. Iu my opinion, 
there can be only uns answer to this question: 
if it is established to the’satisfaction of this 
Court that the proceedings are not bona fide 
and that in substance their continuance 
would mean an abuse of the statutory pro- 


„Visions on the subject, it is not only competent 


to this Court bat it is its obvious duty to 
interfere. I desire to repudiate most em- 
phatically the theory that the production of 
the Police report is in every case a complete 
answer to tue allegation that the proceedings 
are not bona fide. An allegation of that 
character has, no doubt, to be established 
conclusively, either by direct evidence or by 
evidence of surrounding circumstances which 
leave no room for reasonable doubt as to the 
true nature of the proceedings. But oncs 
the allegation has been made good, no con- 
troversy is possible as to the course to bə 
adopted by this Court. I must, therefore, 
now proceed to examine the circumstances 
antecedent to the submission of the Police 
report upon which the proceedings have 
been founded. 


The petitioner, Rajendra Narayan Singh, 
an éiderly gentleman,” about 51 years of 


(9) 29 0. 892, Š 


(10) 35 C. 243; 12 0, W. N. 299; 7 O. L. J. WI 7 
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age, has been an Honorary Magistrate for 
twenty years, and is a zemindar of consider: 
able means; he asserts that his annual in- 
come is about Rs. 30,000, the Police report 
estimates his income at Rs. 25,000. For 
some years past, there have been differences 
between him andthe District Officars as to 
the management of his properties, which lie in 
the Madhipura and Supanl Sub-Divisions. 
The petitioner believes that he had the 
misfortune to incur the displeasure of the 
District Magistrate because his brother had 
helped one Babu Rashbihari Mandal, when 
the latter was prosecuted by the authorities. 
This suggestion has been repudiated by the 
Crown as unfounded; it is, asa matter of 
fact, wholly immaterial for the purposes of 
the case before me. I shall assume that 
the petitioner lost the confidence of the 
District Magistrate, because the Magistrate 
was not satisfied as tothe management of 
his properties. This is clear from the letter 
addressed by the istrict Magistrate on the 
26th February 1908 to the petitioner, in 
which the Magistrate expressed the opinion 
that the petitioner should resign the post 
of Honorary Magistrate, because it was 
most undesirable that in view of the past 
and the then existent tension between the 
petitioner and his tenants, he should continue 
to hold the post. In reply to this letter, 
the petitioner submitted a representation 
and prayed that the Magistrate might 
re-consider the matter and change his opinion. 
The representation, however, had no effect, 
and on the 80th March 1908, the Sub- 
Divisional Officer of Supaul recorded an 
order to the effect that in view of the 
strained relation existing between Babu 
Rajendra Narayan Singh and his tenants, 
ib was undesirable that he should attend the 
sittings of the Bench till amicable rela- 
tions were restored between himself and 
his tenants. This order explicitly stated 
that there was no intention to cast*®auy 
slur on the “Babu Saheb”; the intention, 
it was added, was to take a temporary 
BANK. Aor. tHe purpose of indicating ‘the 
dignity and lofty attribute which the title 
of Honorary Magistrate must always confer 
upon those who enjoy the high privilege 
of sitting in that honourdble positiun.” 
After this order, the petitioner submitted 
a representation to the District Magistrate, 
in which he wanted to establish® that the 
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charge of oppression of his tenants, brought 
-aghiust him, was, if not wholly unfSunded, 
at least grossly exaggerated, The original 
representation, dated the 22ud May 1908, 
together with the marginal not&s made 
thereon by the District Magistrate, has been 
produced in this Court. A great deal of 
comment appears to havs been made on 
the representation and the notes, before 
the learned Judges who heard the case in 
the first instance; a suggestion was made 
that the allegations of the petitioner agginst 
which nothing was noted by the Magis- 
trate at the time, should be assumed as 
correct. I am of opinion that any such 
inference would be wholly unjustifiable. 
The Magistrate made such marginal notes 
as he considered necessary at the time; ho 
had nob the remotest idea then that omisaion 
to controvert any specific allegation might 
be treated as an admission of its accuracy. 
The only fair way to deal with this re- 
presentation and the murginal notes of the 
Magistrate thereon, is to take the allega- 
tions of the petitioner for what they are 
worth and to regard the comments of the 
Magistrate as au expression of his views on 
the matter at that stage. The District 
Magistrate, at this time, it is said, suggest- 
ed to the petitioner that he should appoint 
an European Manager of his properties; this 
is repudiated, and it is suggested on behalf 
of the Crown thatthe proposal first came 
from the advisers of the accused. Mean- 
while, steps had been taken, as we now 
know, for the institution of proceedings 
against the petitioner under section 110 of 
the Criminal Procedure Code. In fact, the 
Police report on which the’ present pro- 
ceedings are founded states explicitly, in the 
seventh column, that at that time more 
than 200 witnesses were examined by the 
Sub-Divisional Officer for this purpose, but 
the matter was dropped and time was given 
to g¢he petitioner to correct himself. The 
petitioner suggests that the intended pro- 
ceedings were dropped on condition that he 
should appoint an Huropean Manager and 
place the management of all his properties 
in his hands. This is borne out by the 
atatement of the present District Magistrate 
who, in the fourth paragraph of the letter 
addressed by him tothe Registrar of this 
Court on the 8th Jaly 1912, in answer to 
this Rude, states that Mr, Brae was appoint- 
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ed Manager by Rajendra Narayan Singh, 
because “the appointment of a competent 
European Manager wes made the condition 
of the droppings of proceedings under section 
110, which Rajendra Narayan Singh’s treat- 
ment of his tenants had then made necessary.” 
In my opinion, it is clear beyond the possibility 
of dispute thatin 1908 proceedings under 
section 110 were about to be taken against 
Rajendra Narayan Singh, that, as now 
tated in the Police report, 200 witnesses 
had been examined for the purpose, and, 
that the proceedings contemplated were 
dropped bacauss Rajendra Narayan Singh, 
on whose suggestion it is not very 
material to inquire, agreed to appoint 
a competent European Manager. This view 
is sought to be supported by extracts from 
the volume of the Bengal District Gazetteer 
which deals with Bhagalpore. A question 
was raised as to the admissibility in evidence 
of extracts from the Gazetteer, but I do not 
think there is really any room for discussion 
as to the admissibility of an extract from 
a book of this character, if the extract itself 
is relevant for the purposes of the inquiry 
bafore the Court. Itis worthy of note that 
in the casa of Fanindra Deb Ratkatv. Rajesw ir 
Das (11), their Lordships of the Judicial 
Committee relied upon Hunter’s Statistical 
Account of Darjeeling upon the question of 
the history of the aboriginal triba of Kochs. 
See also Dino Nath v. Chundt Koch (12). 
Similarly, in Garurudhwaja v, Suparanadhaja 
(1), their Lordships relied upon Atkinson’s 
Gazetteer upon a historical question as to the 
foundation of Hatras Estate. Again, this 
Court, in In re Drachefels (2), relied upon 
Hunter’s Gazetteer upon a question of the 
course of the River Hoogly, while in Shyama- 
nand Dasv. Ramz Kanta Das (3), reliance 
was placed upon Hunter's Statistical Account 
upon a question relating to the history of 
Orissa, There can ba no question that the 
Court may resort for its aid to a book of this 
character, under section 57 of the Indian 
Evidence Act, on all matters of 
history, literature, sciewoe or art. In the 
case before me, the petitioner relies upon 
extracts from the Bengal District Gazetteer 
to show that bis treatment by the Magistrate 
in 1903 is in harmony with the views forcibly 


(11) 11 0. "463; 12 [. A. 72. 
412) 16 C. L. J. 14, 16 Ind. Cas, 349, 
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stated by the Magistrate in his Administration 
Reports for the years 1907-8 and 1908.9. 
The extracts in questien give expression to 
opinions as to the strained relations between 
landlords and tenants, the alleged oppression 
of the former upon the latter, and the suppos- 
ed failure of the ordinary Courts to afford 
adequate protection to the weak and the 
ignorant, Ie am not directly concerned in 
the present case with the question of the 


correctness ‘or propriety of the views of, 


Executive Officers frankly and emphatically 
expressed, and it is splainly beyond the 
province of this Court to comment upon 
opinions, on what must be deemed political 
and administrative matters of a highly con- 
troversial character, set out in official publi- 
cations; but what does concern the present 
case, is to be found in two passages, one in 
the report for 1907-8 and the other in the 
report for 1908-9. In the former report, 
reference is made to exactions from tenanis 
by landlords amongst whom are mentioned 
Babu Rashbihari Mandal and the Maharajah 
of Sonebarsa; this is followed by the observa- 
tion that Babu Rajendra Narayan Singh has 
been attempting the same game and inquiries 
have been made how far he has gone. In 
the report for the following year, it is stated 
with reference to Babu Rashbehari Mandal 
that he was forced, through the knowledge 
that he could not eseape conviction for 
forgery, to apply to be declared a disqualified 
proprietor, and reference is made to the 
decision in Rash Behary Lall Mondal v. 
King-Hmperor (13); it is added that his 
prayer was accepted and “now the Court 
of Wards is managing.” Then follows 
the significant sentence that “Babu 
Rajendra Narayan Singh of Koria Patti, 
through fear of future similar criminal 
cases against him, voluntarily appointed a 
reliable European Manager and cut himself 
off from all management.” These extracts 
| are clearly relevant for the purposes of the 
present inquiry. They confirm the view 
„that in 1908 Rajendra Narayan Singh 
appointed a reliable European Manager, 
through fear of future criminal cases against 
him, similar to those institujed against 
Babu Rashbehari Mandal. Leb us now 
turn back and take up ‘the thread of the 
story as we left it, after the representation ` 


(18) 35 C. 1076; 12 C. W, N. 1075; 8 Cr, I. J. 285. 
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of the petitioner to the District Magistrate, 
dated the 22nd May 1908. On the 12th 
November 1903, Rajendra Narain Singh 
placed the management of his property in 
the hands of one Mr. H. Brae who was 
appointed Manager with the approval of the 
District authorities. In connection with this 
appointment of Mr. Brae, it was suggested 
on behalf of the petitiouer that the District 
Magistrate, Mr. Lyall, allowed the intended 
proceedings under section 110 to be dropped, 
becayse he was anxious that Mr. Bee should 
be appointed Manager. In wy opinion, there is 
no foundation for this imputation; there is no 
material on the record to show that Mr. Lyall 
was in any way interested in Mr. Brae 
or was anxious to secure a suitable berth for 
that gentleman. The action of the Magistrate 
admits of an obviously different and prima 
facie reasonable interpretation. The District 
Magistrate believed, rightly or wrongly, that 
the petitioner harassed his tenantry, and 
he thought that the ‘interposition of a strong 
European Manager alone could afford 
adequate protection to the latter. There 
ig not the remotest ground to doubt 
that the District Magistrate acted honest- 
ly and with the best of motives. Whether 
he ought to have dropped the intended 
proceeding under section 110, if there’ was, 
at the time, any real foundation for the insti- 
tution of such a proceeding, and what the 
legal effect may be of the course the District 
Magistrate deliberately adopted, is an entire- 
ly different question which I shall consider 
later on. After the appointment of Mr. Brae 
as Manager, matters went on with apparent 
smoothness for about a year. On the 14th 
september 1909, however, the Sub-Divisional 
Magistrate wrote to the petitioner a letter in 
which he complained that reforms introduced 
by the Manager had been nullified by his in- 
trigues, and warned him as to the consequences 
ofa revival of the old friction. The peti- 
tioner interviewed the Sub-Divisional Magis- 
trate, Mr. Bainbridge, and the new District 
Magistrate, Mr. Hammond, and matters pro- 
ceeded as before tillihe 16th April 1910. On 
that date, the District Magistrate wrote to him 
alleging his interference with the tenantry 
and with the management of, the estate by 
Mr. Brae, who, it was said, was ‘not allowed: “a 
The petitioner thereupon. coms. 
plained to the District Magistrate nabiki 
conduct and management of Mr. Bras.’ 
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Brae apparently submitted an explanagion to 
the Magistrate, who thereupon wrote to the 
petitioner again on the 10th May 1910. In 
this letter, the Magistrate reminded the 
petitioner that the sole reason for Mr. Brae’s 
appointment and the dropping for the time 
being of proceedings under section 110, was 
that the causes of friction might be removed 
and the petitioner not brought into contact 
with an angry tenantry. The Magistrate, 
Mr. Hammond, further reminded the peti. 
tioner in this letter that the petitioner had 
made a definite promise to his predecessor 
Mr. Lyall, in consequence of which the pro- 
ceedings contemplated were held in abeyance; 
then followed a threat that should the peti- 
tioner fail to keep his promise, those proceed- 
ings would at once be revived. On receipt 
of this letter, the petitioner asked for a copy 
of the report of Mr. Brae; this met with a 
prompt refusal from the Magistrate on the 
6th June 1910. Then followed an incident 
which has no direct bearing upon the ques- 
tion raised before me, but which indicates 
that the relation between the petitioner and 
the authorities was considerably strained. 
During the rains of 1910, the river Kosi was 
flooded and the houses of the petilioner in- 
undated; he appealed and prayed in vain to 
the Manager and to the Sub- Divisional Magis- 
trate that he might be allowed to remove 
from Koria Patti to Gamharia Kutcheri; the 
request wasrefused on the 5th July 1910. 
This incident has no direct bearing, as I have 
said, upon the question raised before me, and 
J shall leave the facts alone, with the remark 
that tact, sympathy and discretion, in eir- 
cumstances like these, on the part of those 
placed in authority, often serve a more useful 
purpose than threats and augry letters. 
Shortly after this incident, Mr. Brae suddenly 
resigned his appointment, and the petitioner 
states that accounts have not yet been render- 
ed to him. On the 20th October 1910, the 
SubMivisional Magistrate asked the peti- 
tioner to appoint Mr. Musselback in place of 
Mr. Brao. The petitioner did not accept the 
suggestion, and appointed one Mr. Landale as 
his Manager. The result was that on the 
24th January 1911, the Sub-Divisional 
Magistrate wroteto him a letter, remarkable 
for its tone, anf called upon him to explain 
-at-Once why Mr. Landale had been appointed 
i: Manager without the sanction or authority of 
the Collaétor. What followed, does not ap- 
=, #4 
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pear; but we know this that the petitioner 
was asked by the Collector to retire from his 
estate and to get the names of his sons regis: 
iered in place of his owr: namein the Collec. 
torate. The suggestion of compulsory abdi- 
cation could not, however, be carried into 
effect, because the legal advisers of the Crown 
apparently pointed out difficultiesin the way. 
Matters continued in this state tilf the closing 
months of 1911, when the petitioner found it 
rfecessary tə dismiss Mr. Landale on the 30th 
November 1911 and appointed Babu Tej 
Narain Singh, a retired Police official, as his 
Manager. The petitioner believes that this 
has seriously offended the authorities, and 
that on false information supplied by the dis- 
missed manager, Mr. Landale, and by his own 
nephew, Nogendra Narain Singh, the present 
proceedings have bean instituted. The story 
just narrated indisputably establishes the fol- 
lowing facts: 

1. The District authorities were dissatisfied 
with the management of the estate of the 
petitioner by himself and believed that he 
harassed and oppressed his tenantry. 

2. In 1908, steps were taken by the authori- 
ties tocompel him to resign the post of 
Honorary Magistrate, but as he did not agree 
to do so he was not invited to sit on the 
Bench, because it was thought most undesir- 
able that in view of the tension between hims 
and his tenants, he should continue to hold 
office us Honorary Magistrate; this order, 
however, was not, as stated expressly, intend- 
ed to cast any slur upon him. 

3. In 1908, just about the time mentioned, 
an inquiry was set on foot and 200 witnesses 
were examined with a view to institute 
proceedings against him under section 110 
of the Criminal Procedure Code, 


4, The intended proceedings were dropped, 
because the petitioner agreed to appoint a 
competent European Manager. Whether the 
appointment was made “voluntarily” by him, 
or, whether that is an euphemistic expression 
for what be did under the orders of the 
District Magistrate, is nota matter of much 
importance for the purpose of the decision of 
the questions raised before me. 


5. During the managership of the first 
European Manager, Mr. Brae, the petitioner 
was carefully watched and was so absolutely 
ander the control of the authorities that, 


when his house was inundated by the flood. > 
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of the river Kosi, he was not allowed to 
remove to another place. : 

6, After the suddea rasignation of Mr. 
Brae, tho petitioner, in defianc? of the wishes 
of the authorities, appointed a Huropaan 
Manager of his owa choica; for this, he was 
paremptorily called upon to submit an expla- 
nation. 

7. Ia Nowember 1911, the patitioner dis- 
missed the Huropean Manager whom he 
himself had appointed, and replacad him by 
a retired Indian Police official; he thereby 
contravened what is stated by the present 
District Magistrate to have been “the condi- 
tion of the dropping of proceedings under 
section 110 of the Criminal Procedure Code” 
in 1908, namely, “the appointment of a 
competent European Manager.” 

On these facts, the substantial accuracy 
of which cannot ba seriously assailed, the 
petitioner contends that the procaedings 
now instituted are not bon: file, that they 
have an ulterior purpose, aud that they are 
designed to forea him to adopt such moue of 
management of his properties as may com- 
mend itself to the District authorities. This 
imputation has bean vigorously repudiated 
on behalf of the Crown, and it has been 
contended that there are ample grounds now, 
as there were in 1908, for the institution of 
proceedings under section 110 against the 
petitioner. Itis impossible for ma to pro- 
nounce an opinion upon the question, whether 
there were or were not sufficient grounds for 
the institution of proceedings under section 
110 against the petitioner in 1908; bat one 
circumstance does seem to me to ba very 
remarkable. Ifthe petitioner was in 1908 
a man who habitually committed extortion 
and mischief, protected and harboured 
thieves, aided in the coucaalment and dis- 
posal of stolen property, committed offencas 
involving breach of the peace, indulged in 
petty thefts, received stolen property and 
was so desperate and dangerous a character 
that he could not be left at large without 
serious hazard to the community—if he was 
a man of this typesand proved to be so by 
200 witnesses examined by the Crown, how 
ig it that the District authorities not only 
dropped the proceedings, under section 110, 
but dealt with him as an estimable gentle- 
man for more than three years under the 
control and guidance ofa Huropedn Manager ? 
This circumstance, in my opinion, hopelessly 
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discredits the case for the Crown. Bat "et 
me assume for a moment that ia 1908, thtre 
were good grounds for the institution of 
proceedings under section 110 against the 
petition&r; the Districh authorities delibarate- 
ly made their choica and decided, wisely or 
unwisely, not to take proceedings against 
him at that time if a competent Huropean 
Manager was appointed. Thera was an 
approved Huropean Manager, compstent or 
incompetent it is not for me to jadge, for a 
perjod of at least two years; during this time, 
the petitioner was carefally wafched, aud, 
for a considerable time, was under complete 
and absolute control. What, then, has 
happened since 1908 to justify the institution 
of these proceedings under sechion 110? An 
analysis of the fourth column of the Police 
report shows that there is only one case, 
sinca the appointment of the Huaropeau 
Manager, in which the accused is even 
suspected to hava taken part. When we 
analyse the sixth celumn, which purports to 
give details of cases in which the accused is 
known to have taken part, we find three 
eases mentioned of assaulb and wrongful 
rastraint, the gravity whereof is indicated 
by the fact that each of them was allowed to 
be compromised; indeed, notwithstanding the 
fact that they were compounded, they might 
have been deliberately false: Queen-H mpress 
vy. Atar Ali (5). It cannot bə seriously 
suggested that these cases by themselves 
would justify the institution of proceedings 
under section 110. lt is hardly necessary to 
add that no weight can be attached to the 
circumstance that more than 20 years ago, 
the accused was tried and aaquitted ina 
cage of dacoity; baczusa, 16 cannot ba disput- 
ed fora moment that the judgment of not 
guilty fally establishes his innocance: R. v. 
Plummer (4), Emperor v. Noni Goval Gupta 
(14), Pulin Behary Das v. King-Emperor (15). 
In fact, if we leave alone the general condem- 
natory words and epithets in the Rolice 
report, and carefully analyse the materials 
seb out therein, it becomes evident that there 
is nothing of real importance definitely 
alleged against the petitioner after the 
appointment of the European Manager in 
1908; indeed, it is striking how the so-called 


(14) 15 C.W.N. 593; 10 Ind. Cas, 582; 12 Cr.L.J. 286, 
(15) 15 0. L. J. 617 at p.596;13 Or, L. J. 609; 16 
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data for the institution of these proceedings, 
turn out, on scrutiny, to be of the most 
unsubstantial character. Is it, then open to 
the Crown to rely upon incidents before the 
appointment of the European Marager to 
justify the institution of the present proceed- 
ings? In my opinion, the answer must plainly 
bs inthe negative. I assume, for the present 
purpose, what has not yet been established, 
namely, that there were good grounds for the 
institution of proceedings in 1908. On what 
principle, can those proceedings be indefirfitely 
kept in absyance, the alleged incidents kept 
in reserve, as it were, to be used against the 
potitioner whenever occasion may arise? It 
has been repeatedly ruled that even in cases 
wherean order has been made against a 
person under section 110, he cannot rightly 
be required to furnish fresh security upon the 
expiry of the original term and that he must 
be aliowed asufficient lucus penttentix; In re 
Juswunth Singh (16), In re Haidar Ali (17), 
Junad Ali v. Emperor (18), Emperor v. Ranjit 
(19) and Emperor yv. Husain Ahamad Khan 
(20). The present case is very much stronger 
than that of a man, againsi whom an order 
under section 110 has actually been previously 
made. The very fact that in 1908 the District 
authorities were of opinion that, if he 
appointed a competent Huropean Manager, 
proceedings under section 110 might safely be 
abandoned, indicates plainly that at that time, 
there could not have been anything against 
him of a really serious character, and this 
view is confirmed by the treatment accorded 
to him by the authorities during the time 
which followed—a period of more than three 
years of strict discipline, as 16 were, passed 
under the control and guidance of an Haropean 
Manager. The fact that he has recently 
appointed a retired Indian Polico Official as 
his Manager undoubtedly does not render him 
liable to proceedings under section 110, and 
in view of what has happened since 1903, it is 
clearly not open tothe Crown to resuscitate 
old incidents, even if it ba assumed that there 
is any substance in them. The salutary 
provisions of section 110 were enacted by the 
Legislature with the. purpose of protecting 


(16) 6 W. R. 18eOr, 1 Ind. Jur, (N. 3.) 801. 
(17) 12 0. 520. 
(18) 31 C. 783; 8 O. W. N. 909; 1 Or. L. J. 801. 
(19) 28 A. 306; (1906) A. W. N.30; 3 å. L. J, 29; 3 
Cr. L. J. %8; 1 M. L. T. 68. 
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society from habitual offenders; they were 


unquestionably never intended to be applied 
to coerce landlords, however recalcitrant 
they might be, to adopt methods of manage- 
ment of their estate, the efficacy of which, 
very indiscreetly, perhaps, they might not 
appreciate, though pressed upon them with 
the best of intentions. Finally, I observe 
that it is stated in the seventh column of the 
Police report that over 264 witnesses are 
“proposed to be examined to establish the 
formidable catalogue of misdeeds imputed to 
the petitioner, most of which, if true at all, 
must now be matters of ancient history. The 
conclusion appears to me to ba irresistible 
that this Oourt would fail in its duty if it did 
not forthwith arrest the further progresa of 
these extraordinary proceedings which verit- 
ably threaten to ba of interminable length, 
The Rule is, accordingly, made absolute and 
the proceedings quashed in their entirety; the 
petitioner is discharged from his bail, 
Rule made absolute, 


MADRAS HIGH COURT. 
URIMINAL Revision Case No. 253 or 1912, « 
Grisiau Revision Petition No, 209 or 1912, 
November 29, 1912. 

Present: —Sir Ralph Benson, Kr., Judge, and 
Mr, Justice Sundara Aliyar. 
RAMASAMI AIYAR—Comesainant — 
PETITIONER 
versus 


VENKATESWARA ALTYAR—Aoccosen— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 203, 
517, 523 —-Property, disposal of —Forfeiture—Qomplaint 
dismissed under section 203—Power to order forfeiture of 
property used in fabricating false evidense-——Restoration 
—Discretion. 

Section 517, Criminal Procedure Code, applies only 
when an inquiry or trial in a Criminal Court is con- 
cluded. Where a complaint is dismissed under sec. 
tion 203, it cannot be said thah there was any inquiry 
or trialin the Magistrate’s Court. 


Clause 1 of section 523 gives a Magistrate power 
either to deliver the property to the person entitled to 
its possession or to pas$ such order as he d@ems fit 
respecting its disposal. If he adopts the first alter- 
native, he has to find out the person entitled to 
possession, and, if no one succeeds in establishing his 
title to possession, the property should be at the dis- 


posal of Government. If he adopts the second alter å = 
2 46 
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native, the section dogs not spesifically state what tha 
nature of the order regarding the disposal of property 
should be. Thereis nothin¥ in the section to pre- 
vent a Magistrate from ordering that property 
should be at the disposal of the Government if such 
order is proper in the circumstances of the case. 

Where a complaint is dismissed under section 23, 
and there are grounds for believing that certain pro- 
perty was used by the complainant for fabricating 
false evidence ggainst the acoused, the Court has 
jurisdiction to pass an order directing the forfeiture 
of such property. 


In such a case even if the order purporis to have, 


been made under section 517, it should be held to be 
an order under section 523. , 

The power to order restoration is discretionary 
and the Court is not bound to exercise it. 


Petition, under sections 435 and 432 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the proceedings of 
the District Magistrate of Chittoor of 5th 
March 1912, confirming that of the 2nd 
class Magistrate of Gudiyatham in proceed- 
ings dated lst July and 30;h June 1911. 

Mr. S. Ranganadhier, for the Petitioner. 

Mr. E. R. Osborne, for the Public Prosecutor, 
on behalf of Government. 

Mr. M, Subbaraya Atyar for Mr. N. Chand- 
yasekara Aiyar, for the Accused. 


ORDER.—This is an application to revise 
the order of the District Magistrate of 
Chittoor, concerning the disposal of certain 
money and other articles seizad by the Police 
ih connection with a complaint of theft 
preferred by the petitioner against one 
Venkateswara Aiyar. The seizure was made 
in consequenca of the petitioner’s statement 
to the Police that he saw the accused running 
away from his house along with another 
person. A preliminary investigation was 
held by the Inspector of Police who came to 
the conclusion that the case wus a false one 
and that the articles seized were probably 
foisted by the complainant himself or by his 
men into the accused’s house where they 
were found by the Polica, The complaint 
agaiust the accused was dismissed by the 2nd 
class, Magistrate of Gudiyatham under 
section 203 of the Code of Criminal Pro- 
cedure without noice to the accused. He 
directed under section 517 of the Oriminal 


‘Procedure Code that the articles seizad by 


the Police should be forfeited to” Government 
holding that they were used for concocting a 


fals case against the accused. The District 


Magistrate, to whom an applicatidn was made 
to revise the Sub-Magistrate’s order, refused 


= @to direct any further inquiry jo be mude into 
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the comelaint and als consurred with him 
in the order passed with raspast to the 
property seiz2i. It is argaei in this Court 
that tha eMagistrate had no powerin this 
case to order the property to ba forfeited to 
Government. The Magistrate appears to 
have acted wrongly in passing his order under 
section 517 of the Criminal Procedure Code, 
a3 that section applies only when an inquiry 
or atrial iaa Criminal Court is concluded. 
As the complaint in this case was edismissed 
under section 203, it cannot be said that there 
was any inquiry or trialin the Magistrate's 
Court. Section 204 of the Code of Criminal 
Procadare in Chapter XVII which is 
headed — of the commencemant of procaed- 
ings bafore Magistrates,” —əanacts that if ia 
the opinion of the Magistrate there is 
sufficient ground for procsading, that is, if he 
does not dismiss the complaint under section 
203, he is then to issue a sammons or warrant 
to the accused. The inquiry or trial in the 
Magistrate’s Court had not, therefore, com. 
mancad in this case. Bat, although the 
Magistrate had no jurisdiction to pass the 
order under section 517, he had power under 
section 523 to pass an order regarding the 
disposal of property seiz3d by a Polica officer 
which was ‘alleged or suspected to have been 
stolen or found under circumstances which 
create suspicion of the commission of any 
offence.” The petitioner alleged that the 
property in question had baen stolen. Acord- 
ing to the view of the Police Inspector and 
the Magistrate, it was “found under circum- 
stances which create suspicion of the com- 
mission of an offence.” They both came to 
conclusion that it must have been placed 
there by the complainant himsalf with a view 
to institate a false complaint of theft against 
the accused, or in other words, for fabricating 
falre evidence of theft against him. The 
question for decision is—-Had the Magistrate, 
who according tothe section had powey to 
pass such order as he thought fit respecting 
the disposal of the property, jurisdiction, in 
the exercise of that power, to direct the pro- 
perty to be forfeited to Government? 
According to the language of the section, the 
Magistrate could make such order as he 
thought fit either respecting “the disposal of 
the property or its delivery to the person 
entitled to its possession or, if such person 
could not ba ascertained, respesbing the 


custody and production of the property. 
+o 
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According to clause 2'of the section, “if the 
person entitied to possession annot ba: 
ascertained, the Magistrate may make a 
proclamation requiring any person claiming 
it to establish his claim.’ If no one succeeds 
in doing so and if the personin whose posses: 
sion the property is found is unable to show 
that it-was legally acquired by him, the pro- 
perty is tp be at the disposal of Government 
(section 524). Itis argued that it is’only 
if the person entitled to possession cannot be 
ascertained and no one establishes his title to 
possession after notice given by the Magis- 
trate, that an order can be passed that the 
property should be at the disposal of Govern- 
ment, This contention cannot be acsepted. 
Clause 1 of section 523 gives the Magistrate 
power either to deliver the property to the 
person entitled to its possession, or to pass 
such order as he deems fit respecting its 
disposal. Ifhe adopts the first alternative, 
he has to find out the person entitled to 
possession and, if no one succeeds in es- 
tablishing his title to possession, the property 
would be at the disposal of Government. If 
he adopts the second alternative, the section 
does not specifically state what the nature of 
the order regarding the disposal of property 
should be. Ifan order that the property 
should be at the disposal of Government 
would be proper in the circumstances of the 
case, there is nothing in the section which 
prevents him from passing such an order; 
whether such an order would be proper or not 
must be decided by general principles of law 
and the light derived from the other sections 
of the Procedure Code. Where any inquiry 
or trial has been concluded, the Court has 
power under section 517 to make such order 
as it thinks fit for the disposal of any pro- 
perty or document produced before it or in 
its custody regarding which any offence 
appears to have been committed, or which 
has been used for the commission of any 
offence. Here again the nature of the order 
to be passed for the disposal is not specified. 
If the property has been used for the com- 
mission of an offence, it is impossible to 
suppose that the Legislature intended that 
it should be” returned to the owner who 

would be the person guilty of the offense. If 
the property is the subject of the offence as 
in cases 8f theft, misappropriation, receipt 
of gboldh property eto., the proper order, of 
course, would be to direct it to be retarned to 
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4 
the person from whom it was stolen or to the 
owner whose property was appropriated, 
There are some express provisions of law 
directing property used for the commission of 
an offence to be destroyed or forfeited, 
Section 263 clause (2) of the Indian Penal 
Code provides that any stamp, die, plate 
instrument or materials in the possession of 


“any person for making any fictitious stamp 


may be seized and shall be forfeited. Section 
126 enacts that property used or intended to 
be used in committing depredation or 
acquired by committing depredation on the 
territories of any person in alliance or at 
peace with the King, shall be liable to 
forfeiture. Section 127 lays down that pro- 
perty received by any person knowing the 
same to have been taken in the commission 
of au offence under section 125 shall be 
liable to forfeiture. There are other pro- 
visions of a similar character in special 
statutes. 


Section 
See Arms Act, 24, 
Abkari 55 15 
Explosives m 10 
Madras Forest x3 41 
Indian Forest 4 92 and 84 
Merchandise Marks „ 9 j 
Metal Tokens ii 4, 
Ancient Monuments _,, 17 
Opium. 3 12 
Petroleam ‘3 17 
Poisons x 7 
Indian Salt n 12 
Madras Salt j 79 
Madras Town Nuisance ,, 3 
Excise (Act XII of 1896), sections 45, 
46, 48 and 51. 


Section 521 of the Code of Criminal Pro- 
esdura provides that ona conviction under 
sections 292, 293, 501 and 502 of the Indian 
Penal Code, the Court may order the | 
destruction of all the copies of the thing in , 
respect of which the eonviction was and 
which erein the custody of the Oourt or 
remain in the possession or power of the 
person conviéted. It also lays down that on a 
conviction under Sections 272, 273, 274 
and 2/5 of the Indian Penal Code, the Court 
may order the food, drink or drag or 
mefical preparation in respeoi of which 
the conviction was had to be destroyed. e 
These sections show that with respect to 
property used in the commission ofe an 
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offence, the order under section 517 
may be according to the nature of the case 
either for the destruction of the property 
or for its forfeiture, A similar interpreta- 
tion should be placed on section 523 with 
respect to groperty found under circum- 
stances which create suspicion of the com- 
mission of any offence. If the offence be 
one relating to property, the proper order 
would, of course, be to return it to the owner 
or person in possession. But this cannot 
be the proper order where the offence 
suspected is one committed by the person 
who is the owner or possessor of the property 
and who has used it for the commission 
of the offence. The right order in such a 
case must be to direct the destruction or 
forfeiture of the property according to its 
nature. Section 523 contains a general 
provision applicable to all cases where there 
has been no inquiry or trial. If, therefore, 
there are grounds for suspecting that the 
property seizad was used for fabricating 
false evidence against the accused ia the 
case, the Magistrate must be held to have 
jurisdiction to pass an order directing its 
forfeiture. This is a punishment which 
the law allows to be inflicted in addition 
tő its ordinary punishments prescribed in 
the Indian Penal Code. Forfeiture of pro. 
perty belonging to an offender or of the 
income of his property for a period, forfeiture 
of property used in or obtained by commit- 
ting a crime, are all provided for in the 
Indian Penal Code in specific cases. In 
addition to this, the Criminal Procedure 
Code has under sections 517 and 523 given 
a general power to the Court to direct the 
destruction or forfeiture of any property 
used for the commission of any offence, 

The Court would, no doubt, be slow to 
pass an order for forfeiture in cases of mere 
‘suspicion under section 523, but it would 
have less hesitation in refusing tô restore 
“ property to the owner who is suspected to 
have used it for the commission of an 
offence. The power to order restoration is 
discretionary and the Court is* not bound 
to exerdise it. See Vilmont v. Bentley (1). 
According to Bice v. Jarvis (2), he could 
not maintain an action for its recovery 
without proving that it was withheld 


wrongfully. 
(1) (1887) 18 Q. B. D. 822 at p9327; 56 L. J. Q. B. 


128. ; 
(2) (1885) 49 J, P, 264, 
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An examination of the history of the 
legislatiow on the subject will show that 
the power of the Court in respect of orders 
to bs made regarding property coming to 
its custody has been gradually widened. In 
Act X of 1872, the Court was not expressly 
given powers ba pass orders respacting 
property “used for the commission of an 
offence.” Under section 415 of Act X of 
1872° corresponding to section 528, the 
provision was that the Magistrate shall pass 
an order respecting the custody and pro- 
duction of such property as he thinks 
proper, and there was no provision giving 
him a general power of disposal of the 
property. The decision of the Courts on 
this question has not been uniform. Ia 
Madras High Court Proceedings dated 13th 
Febroary 187-4, No. 329 reported in Weir's 
Criminal Rulings, Vol. Il, page 665, it was 
held that under section 418, Criminal Pro. 
cadare Coda of 1872, a Magistrate; who 
convicted a pablic servant of racaiving au 
illegal gratification under section 161 of 
the Indian Penal Code, had no power to 
direct the forfeitura of a sam of R3. 20, 
which was given as a bribs, Bat section 
418 of the Code of 1872 has baen enlarged 
in section 517 by the addition of the words 
“or which has baen used for the commission 
of any offence’ and the case is, therefora, 
not an authority under the present Code. 
In Queen-Hmpress v, Ahmed (3), a case some- 
what similar to the present one, Brandt, J., 
was apparently of opinion that property 
used for fabricating false evidence might 
ba disposed of by the Courb. Bat ths 
learned Judge abstained from deciding the 
point and refused in the exercise of hia 
revisional power to interfere with an order 
directing such property to bə returned to 
the complainant who used it to fabricate 
false evidence. In Criminal Appeal No. 
405 of 1387, P. Kamzraju (4), Collins, C. J., 
and Muthusami Aiyar, J., dirested the coa- 
fiscation and forfeiture of money used by 
the accused in the ease to bribe a public 
servant as being property used for the 
commission of an olfence, “In Ponnusami 
Pillai, In re, (5), White, O. J., and Miller, J., 
held that a bottle of brandy which was to 
(3) 9 M. 448, z 

(4) 1 Weir’s Cr. Rulings 534. 

(5) 19 M. L., J. 254; 5 M. L. T. 256; 9 Or. 
1 Ind. Cas, 79, 
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kave been smuggled by the accused who 
were convicted under sections 55 (a) and 
48 of the Madras Abkari Act, could not be 
forfeited under section 517 of the Code 
of Criminal Procedure. The learned Judges 
confirmed the order of confiscation under 
the provisions of the Abkari Act. Possibly 
they thought that as such a case was 
specifically provided for by the Abkari Act, 
section 517 of the Procedure Code was not 
applicable. In Jarip Gazi v. Emperor (8), 
Pratt and Handley, JJ., held that a boat in 
which the accused escaped after committing 
an offence could not be confiscated on the 
ground that it could not be regarded as the 
property used for the commission of the 
offence. But the learned Judges were of 
opinion that lafis or other instruments used 
for committing an offence could be dealt with 
under section 517 of tha present Code of 
Criminal Procedure. In Lakshmi Narayan 
Dutt v. Inspector Ureagan (7), the accused 
was convicted under section 182 of the 
Indian Penal Code for having given false 
information of the theft of some ornaments. 
The ornaments were found upon search in 
the accused's own house. Henderson and 
Geidt, JJ., held that no order for forfeiture 
of the jewels could be passed under 
gaction 517. There can be no doubt that 
the offence under section 182 was not 
one committed in respect of jewels nor wera 
they used for committing the offence and 
the order in the particular case was entirely 
unexceptionable. But the observation of the 
learned Judges seems to show that they 
thought that an order of forfeiture could 
never be passed under section 517. They 
observe, “In our opinion, section 517 was 
never intended to authorise the disposal of 
property in the manner directed in this 
case. p The object of the section is to enable 
the Magistrate to direct the property to be 
given to some person to whom it appears 
to belong or to allow it to continue in the 
possession of the person in whose possession 
it was found or to make some order of that 
character.” In Abinash Ohandra Bhatta- 
charjee v. Emperor (8), the dizect question 
for decision was whether a printing press 


N 


(6) 8 C. W N. 887; 1 Cr. L. J. 849, 

(7) 9 C. W. N. 597; 2 Cr, L. J. 273, 

(8)e34 C! 986; 6 O. L. J. 754, 11 C. W. N. 1046; 6 
Or. L. J, 293. 
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used for the printing of seditious matter could 
be dealt with under section 517, and the 
actual decision proceeded on the ground 
that as the offence was one of publication 
of seditious matter, the press could not be 
said to have been used in the commission of 
the offence. The learned Judges, however, 
gave expression to the view that forfeiture 
ôf property could be ordered only in cases 
provided for in the «dndian Penal Code, 
They observe that the last words of clause 
1 of section 517 “which has been used for 
the commission of any offence” may give 
some scopes to the contention that forfeiture 
may be ordered by the Court but, they said 
“the first part of the section appears to us, 
however, to have reference to cases of 
offences relating to the property or relating 
to documents, e.g., where the Court directs, 
as in cases of theft or criminal misappropria- 
tion or offences of similar description, that 
the property which is stolen or misappro- 
priated be restored to its owner.” The 
Magistrate has under section 517 power to 
give direc:ions for the disposal of property 
or instrament produced in Court and direct 
their forfeiture. The ground on which the 
learned Judges proceeded evidently was that 
the disposal of proparty raferred to in section À 
517 must ba of the same kind both iu regard 
to property regarding which an offence 
is committed and property used for the: com. 
mission of an offenca. There is no ground 
for this assumption. ‘Disposal’ is the 
comprehensive word which would include 
forfeitura. The nature of the disposal might 
vary according as the property is one regard- 
ing which an offence has been committed or 
which has been used for the commission of 
an offence. On principle, the view taken 
by this, Court in P. Kamaraju (4) and 
apparently Queen-Empress v. Ahmed (3), 
and by the Calcutta High Court in Jarip 
Gazi v. Emperor (6), appears to be sounder 
than the contrary view im the other cases 
referred toabove. We are of opinion, therefore, 
thatthe order passed by the Magistrate was 
entirely within his jurisdiction, The circum- 
stances of the case afford good grounds for 
the Sub-Magistrate’s refusal to order restitu- 
tion of the properby in question to 
the ,patitioner. We decline to interfere 
in revision with the order of the District 
Magistrate refusing’ to set it aside. 
* è 
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CALCUTTA HIGH COURT. 
Civi Rove No. 3218 or 1912, 
June 14, 1912. 

Present:—Sir Ashutosh Mookerjee, KT., 
Judge, and Mr. Justice Beachcroft. 
LACHMAN OJHA—Pcatwtiss—Petitioner 
VETSUS 
ANUP RAI—Deranoant—Opposire PARTY." 

Prosecution—Sanction—Oriminal Procedure Code 
(Act V of 1898), s 476—Porgery—Suit dismissed — 
Decree affirmed on appeal—Jurisdiction of first Court 
and of Appellate Court to institute proceedings wnder 
section 476, Criminal Procelure Code. 

Where the decree of a civil suit has been confirmed 
onappeal, it is competent to the Court of first instance, 
as also to the Court of Appeal,to take action under 
section 476 of the Criminal Procedure Code against 
the plaintiff for forgery committed in a docament 
filed by him in the first Gourt. 

Rule against the order of the Munsif of 
Purulia, dated May 6th, 1912. 

Babus Dwarka Nath Mitra and Manindra 
Nath Banerjee, for the Petitioner. 

Babus Ram Oharan Mitra, Senior Govera- 
ment Pleader, Dalit Mohan Ghose, and 


Karunamoy Bose, for the Opposite Party. 


JUDGMENT.—We are invited in this 
Baule to set aside an order under section 476 
of the Criminal Procedure Code. It appears 
“that the petitioners, as plaintiffs, sued on a 
registered bond and produced if in support 
of their claim. Upon an examination of the 
bond, it appeared that the figures 35 
had been altered to 25, in the clause which 
fixed the value of the paddy deliverable in 
lieu of interest. The Court dismissed the 
suit on the 16th August 1911, holding that 
the plaintiffs were guilty of the alteration, 
and took proceedings under section 476 of 
the Oriminal Procedure Code; but as an 
appeal against the decree in the bond suit 
was preferred, the proceedings were held in 
abeyance. The judgment of the Court was 
ultimately confirmed on appsal on the 15th 
March 1912. Thereupon notice was issued 
by the first Court upon the present pati- 
tioners to show cause why an order should 
not be made under section 476 of the Crimi- 
nal Procedure Code. Cause Was shown and 
an order was made onthe 6th May 1912 in 
these terms: “from, these things, the opposite 
party appear to be guilty of the offences 
mentioned in sections 463 and 471, Indian 
Penal Code, and I accordingly send the case 
to the Deputy Commissidher of Manbhoom 
fow investigation and for trial or commitment 
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to the Sessions as may be considered neces» 
say.” dt has baen argued bafore us that 
this order was made without jurisdiction 
inasmuch as the final decren in the civil suit 
was made by the Appellate Court, and con- 
sequently that Court alone was competent 
to take action, if necessary, under section 
476 of the Criminal Procadure Code. In 
support of this proposition, relianga has been 
pladed upon the cases of Jadu Lal Sahu v. 
Lowis J. R. (1) and Kannullih v. Emperor 
(2). Neither of these cases is of any assistance 
to the patitioner. The first case holds that it is 
undesirable to grant sanction for criminal pro- 
secution pending the hearing of an appeal ina 
civil suit. The second case holds that where 
thesanction has been granted by aCoartof first 
instance on the strength of its decision in 
a ivil suit, that order must ba taken 
to have lapsed when tke judgment in the 
Civil suit has bean raversed on appeal, bə- 
causa the foundation for the order for pro- 
secution has disappeared. In the case betore 
us, the decree in the civil suit was confirmed 
on appeal. It was, therefore, compstent to 
the Court of first instance, as also to the 
Court of Appeal, to take action undee section 
476 ot the Criminal Procadure Gods. We 
may point oub, however, that the order is nat 
accurately worded, and in accordanca with 
section 476, the Court ought to have sent 
the case for inquiry or trial to the nearest 
Magistrate of the firsh class. This, no doubt, 
is what the Court intended. The verbal in- 
aceurasy, doubtless, has nob in any way 
prejudiced the petitioner; at the same time, 
it is dgsirable that judicial officars in Civil 
Courts, who may nob be familiar with the 
provisions of the Criminal Code and who 
may have to pass orders under section 195 
or 476 of tke Criminal Procedara Code, 
should adhere strictly to the language used 
by the Logislature and not endeavotr to 
paraphrase the same. 
The Rule is discharged. 


Rule discharged. 
(1) 84 0. 848; 11 C. W. N. 712;5 Cr. L. J. 480; 6 
©. L. L. 581, 
(2) 12 0. W, N. 1; 6 O. L. J. 703; 6 Or. L, J, 854. 
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CALCUTTA HIGH COURT. > 
Seconp Civit Appzat No. 1393 or 1909. 
December 13, 1912. 

Present: —Mr. Justica N. Chattetjea and 
Mr, Justice Richardson. 
TINOODHAN CHATTERJEE, MINOR BY 
HIS GUARDIAN, KHETRA N. CHATTERJEE 
—DEFENDANT— APPELLANT 
VETSUS 


TRILOKYA SARAN SANYAL— 


» PLAINTIFF—RB3PONDENT. 

Mortgage—Suit on mortgage —Lis pendens, doctrine of 
—-Purchase pending suit on simple mortgage —Purchase 
at execution sale-—-Ayplicability of lis pendens—Con- 
tentious suit, what 13-~- Suit terminated by compromise-— 
Whether lis pendens applicable—Purchaser pendente 
lite bound by consent decree but not by fraudulent or col- 
lusive decree. 

A mortgage is the transfer of an interest in im» 
moveable property, and a suit upona mortgage for 
sale of the mortgaged property necessarily involves a 
question of right to immoveable property. Therefore, 
a suit on a mortgage is covered by section 52 of the 
Transfer of Property Act; and the doctrine of lis 
pendens applies to a purchage pending a suit upon a 
simple mortgage. 

Durga Prasad v. Madho Prasad, 8 O. L. J. 153 and 
Faryaz Husain Khan v, Munshi Prag Narain, 341, A. 
102;11 CO, W. N. 561;4 A. L. J. 344; 50. L., J. 568; 17 
M.L.J. 263; 9 Bom. L. R. 636; 2 M.L.T. 191; 29 A, 339 
(P. C.}; 10 0. C. 314, relied upon, 

The doctrine of lis pendens is applicable to a pur- 
chase at an execution sale. 

Radhamadhub Haldar v, Monohur Mukerji, 15 I. A. 
97; 15 C. 756; Moti Lal v, Kararbuldin, 241. A. 172; 
25 C. 179;1 C. W. N. 689 and Fatyaz Husain Khan v. 
Munshi Prag Narain, 341. A, 102; 11 0. W. N. 561; 
4A. L. J. 844; 5 O.L.J. 563; 17 M.L. J. 268; 9 Bom, In 
R. 656; 2 M. L. T. 191; 29 A. 339 (P. GC); 10 O0. ©, 
814, followed. 

A. suit contentious in its origin and nature, is a 
contentious suit within the meaning of section 52 of 
the Transfer of Property Act. 

Fatyaz Husain Khan v, Munshi Prag Narain, 34 I. 
A. 102; 11 C. W. N. 661; 4A. L. J, 344;5 C. L. J. 569; 
17 MoL., J. 268; 9 Bom.L.R. 656; 2 M. L. T. 191; 29 A. 
339 (P. C.); 100. C. 314, referred to. 


Generally speaking, any suit, in which there is a 
question to be decided between two or more persons 
and which is not a collusive proceeding, is a conten- 
tious suib. < . 

Krishnappa Kenkareddi v. Shivappa Timareddi, 
81 B. 393 at p. 398; 9 Bom. L. R. 530, followed. 

The mere fact that a snit is terminated by a cone 
sent decree does not take the suit outof the opera- 
tion of the doctrine of lis pendens enunciated in sec- 
tion 52 of the Transfer of Property Act. 

Therefore, a purchaser pendente lite is bound’ by a 
consent decree. 


Annamali Qhéttiar v. Malayandi Appaya Naik, 29 
M. 426 (F. B); 1 M. L. T. 145; 16 M. L. J. 372; 
Naduroonissa Bibee v. Asghur Ali, T W. R. 103; Raj 
Kishen Mookerjee v. Radhamadhub Holdar, 21 W. R. 
349 and Mandhor Chowdhuri v. Haryhar Dutta, 3 
Shomgs Reports 23, relied upon, 
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Kalah Chandra Ghose v. Ful Chand Jahuri, {8 B, L. 
R. 474; 2 W. R. Sup. 523, and Kasimunnissa Bibee v. 
Nilratna Bose, 8 C. 79; 8 C. L. J. 178; 100. L, R. 118, 
distinguished. 

A. purchaser pendente lite is not, however, bound by 
a decree obtained by fraud or collusion. 

The property in suit belonged to two brothers, R. 
and K. K., without any authority from R., mortgaged 
the entire property to the cefendant who brought a 
suit on January llth, 1904, against 58, which was dec- 
reed on compromise. In execution, the property 
mortgaged was sold on October 6th, 1904. In the 


* meantime, the rights of R. and K. in the property 


were sold in execution of a money decree on June 16, 
1904 and purchased by “the plaintiff who brought a 
suit for recovery of possession of the half share of R. 
and for redemption of the other half share which 
belonged to K. The defence was that the plaintiff, 
having purchased penderte lite, was bound by the 
mortgage decree and the sale held thereunder and 
not entitled to redeem: 

Held, that the doctrine of lis pendens applied to 
the plaintifi’s purchase and he was debarred from 
redeeming the share of E. 


Appeal from the decree of the District 
Judge of 24-Perganahs, dated March 10th, 
1909, affirming that of the Sub-Judge of that 
District, dated September 10th 1908. 

Babu Baranashtbisht Mookerjee, 
Appellant. 


Babus Harendra Narain Mitra and Satish 
Chandra Bhattacharyya, for the Respondent. 

JUDGMENT.—tThe facts of the case ont 
of which this appeal arises are as follows: — 
The property in suit belonged’ to two 
brothers, Rajendra and Kedar. The latter, 
without any authority from Rajendra, mort- 
gaged the entire property to the defendant. 
A suit was brought by the defendant on the 
mortgage on the llth January 1904 against 
the heirs of Kedar (Kedar having died in 
the meantime), which was decreed on com- 
promise. In execution of the decree, the 
property mortgaged was sold on the 6th 
October 1904 and the sale was confirmed on 
the llth November 1904. In the meantime, 
the rights of Kedar and his brother Rajendra, 
in the property were sold in execution ofa 
decree which was in effect a money decred 
on the L6th June 1904 and were purchased 
by the pro forma defendant, Upendra Ganguly, 
who sold the same to the plaintiff in Decem- 
ber 1907. The plaintiff brought this suit 
for declaration of his right to, and recovery 
of, possession of *the 8-annas share which 
belonged to Rajendra, and for redemption 
of the other half which belonged to Kedar 
if the mortgage was found to be genuine and a 
bona fide, 


for the 
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.The defendant pleaded thatthe property 
belonged to Kedar alone aad that the plaintiff 
having purchased pendente life was bound 
by the mortgage decree and the sale held 
thereunder. 

The Court of the first instance found 
that the property belonged to the two 
brothers Rajendra and Kedar and that the 
plaintiff, therefore, was entitled to posses- 
sion of the half share which belonged to 
Rajendra, and was entitled to redeem the 
other half share which belonged to Kedar 
as the decree was collusive and the doctrine 
of ids pendens did not apply. On appeal, the 
lower Appellate Court confirmed the decree 
so far as Rajendra’s share was concerned and 
allowed mesne profits which had not been 
allowed by the first Court. So far as the 
share of Kedar was concerned, it held that 
the mortgage decree was bronght about by 
Kedar’s heirs by practising imposition upon 
the Court to which, however, the defendant 
was no party, and that the doctrine of 
lis pendens did not apply to the case, and 
accordingly directed redemption of the 
8 annas share on certain terms agreed upon 
by the Pleader on both sides. The defend- 
aut No. 1 has appealed to this Court and 
the following contentions have been raised 
on his behalf:— 

“ (i) thatthe doctrine of lis pendens ap- 
plied to the plaintiff's purchase and 
he was debarred from redeeming 
the share which belonged to Kedar. 

(ii) That the facts found in this case do 
not justify the finding that the 
decree was obtained by frand. 

(:77) That no deeree for mesne profits 
ought to have been given with 
respect to Rajendra’s share, at any 
rate, for any period beyond three 
years before the suit. 

This last contention may be disposed of 
al once. The plaintiff is not entitled to any 
mesne profits for any period beyond three 
years before the suit and this is not disputed 
by the respondent. There is no. reason, 
however, why the plaintift should not get 
mesne profits in respect to Rajendra’s 
share to which the defendant his acquired 
no title*by his purchase and which had 
been unjustly withheld from the plaintiff 
by the defendant. . 

The principal contention on behalf of the 
© dpfendant-appellant is whether | the doctrine 


of lis pendems applies to the plaintiff’s pur- 
chase. The suit upon the mortgage was 
instituted on the llth January 1904 and 
was decree@ on the 14th July. Plaintiff’s 
predecessor-in-title purchased the pro- 
perfy on the 16th June 1904, There is no 
doubt, therefore, that plaintif purchased 
the property at atime when a suit on the 
mortgage was pending. It wasa suit upon 
a simple mortgage for sale of the mortgaged 
property and it was contended on behalé of the 
respondent that such a suit is not dne in 
which any right to immoveable property was 
directly and specifically in question within 
the meaning of section 52 of the Transfer of 
Property Act. But a mortgage is the 
transfer of an interest in immoveable pro- 
perty anda suit upon a mortgage for sale 
of the mortgaged property necessarily 
involves a question of right to immoveable 
property. In the case of Bazayet Hossein 
v. Dooli Chund (1), it was held by the 
Privy Council that a purchaser during the 
pendency of asuit in which the creditor 
obtains a decree for payment of his debt 
out of the assets of the estate which have 
come into the hands of the heir-at-law, is 
affected by the doctrine of kis pendens. No 
doubt, in the case relied upon by the respond- 
ent, Upendra Ohandra Singh v. Mohri Lal Mar- 
wari(2), there are observations which indicate 
that in the opinion of the learned Judges, a 
suit for recovery of money due upon a 
mortgage bond by sale of the immoveable 
property mortgaged therein is not a suit in 
which a right to immoveable property is 
directly and specifically in question, but as 
pointed out in a later case, Durga Prasid v. 
Madho Prasad (3), the learned Judges 
in the case of Upendra Ohanira Singh 
v. Mohri Lal Marwari (2) placed more 
reliance on the word “contentious,” than 
on the word “right to immoveable pro- 
perty,” in section “52 and it was he 

in Durga Prosad v. Madho Prasad (8 
that a suié on a mortgage was, undoubtedly, 
covered by section 52 of the Transfer of 
Property Act. The Privy Councilin the case 
of Fatyaz Husain Khan v, Munshi Prag Narain 


(4) applied the doctrine of lis pendens to a 

(1) 5 I. A. 211; 4 C 402, 

(2) 31 0. 745. E 

(3) 80. L. J. 153. 

(4) 34 I A. 102; 11 C. W. N. 561; 4 A, L. J. 344; 
5 O.L.J. 563; 17 M. L. J. 263; 9 Bom. L. R. 656% 2 M.I, 
|. 191; 29 A. 339 (P.0.); 10 0. 0. 814, 
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a ie pending a suit upon a simple mort- 
gage. This contention on the part of the 
respondent must, therefore, bə overruled. 

The purchase made by the plaintidf’s pre- 
decessors-in-title was at a sale held in execu- 
tion of a decree, but the Privy Council has 
repeatedly applied the doctrine of las pendens 
to a purchase ab an execution sale and the 
question may now be considered as set at 
rest. See Radhamadhub Holdar v. Mano- 
hur Mukerjee (5), Moti Lalv. Karrbuldin 
(6) and Fatyaz Hussain Khan v. Munshi Prag 
Narain (4). 

The main point, which was argued in 
this case, was whether the doctrine of 
"lis pendens applies to a purchase made during 
the pendency of a saib where such suit 
is subsequently compromised and a decree 
ig passed in” pursuance of such com- 
promise. Section 52 of the Transfer of 
Property Act provides that during the 
active prosecution of a gontentious suit or 
proceeding in which any right to immoveable 
property is directly and specifically in queg- 
tion, the property cannot be transferred 
or otherwise dealt with by any party to the 
suib or proceeding, so as to affect the decree 
or order which may be made therein. The 
Privy Council, in the case already cited, 
Fatyaz Hussin Khanv, Munshi Prag Narain(4), 
held that they were unable to agree in the 
view which seemed to have obtained in India 
that a suib contentious in its origin and 
nature is not contentious within the meaning 
of section 52 of the Transfer of Property 
Act until a summons is served on the 
opposite party. Though the case does not 
directly decide the question now before us, 
it decides that a suit contentions in its origin 
and nature is a contentious suit within the 
meaning of section 52 of the Transfer of Pro- 
perty Act. Generally speaking, any suit, in 
which there is a question to be decided 
between two or more persons and which is not 
a coflusive proceeding, is a contentious suit, 
and weagree with the view taken by Sir 
Lawrence Jenkins, O. J., as to the nature 
of a contentious suit inthe case of Krishnappa 
bin Venkareddi v. Shivappa bin Timareddi 
(7), where he observed as follows: — ‘Speak- 
ing generally, eI should be disposed to 


(5) 1541. A. 97 15 0. 736, 
- (6) 24 I. A. 170; 25 C. 179; 1 C. W, N. 639. 
(7) 31 B8393 at p. 398; 9 Bom. L. R. 530. 
P 


say that every real suit, to which the 
Civil Procedure Code applies, is prima 
facte contentions; for if we turn to the 
Vode, we find as the essentials ofa suit, 
opposing parties, a subject in dispute, a 
cause of action, and a demand of relief, 
The degree or absence of resistance on the 
part of the defendant before the Court can 
make no difference in this respect.’ In that 
case, it was held that a suit was contentious 
although the decree passed therein was 
ex parte. A Full Bench of the Madras High 
Court, in the case of dnnamalz Ohetttar v, 
Malayandi Appaya Naik (8), -held that a 
purchaser pendente lite is bound by a consent 
decree overruling the case of Vythinadayyan 
v. Subramanya (9), in which a contrary view 
was. taken. In our Court, the decisions 
in the case of Naduroonitss1 Bribes v. Aghur 
Ali Ohowdhry (10), Raj Kishen Mookterjee 
v. Radha Madhub Holdar (11) and Mandhor 
Ohowdhurt v. Haryhar Dutta (12) sup- 
port the view that a purchaser pendente 
lite is bound by a coasent decree. The point, 
however, does not appear to have been argued 
in the first two casas. 

The same view has also been taken in the 
recent decisions of this Court. See Durga 
Prasad v, Madho Prasad (8), Motilal Pal v. 
Preo Nath Mara (13) and Tangor Mujhi v. 
Jaladhar Dowart (14). In the first sase, 
however, the decrea was passed independently 
of the compromise by some of the defendants 
aud in the second the purchase was made long 
after the compromise decree and the question, 
therefore, did not arise. In the third case, 
it was held that lis pendens would apply 
without any discussion on the point. 

Reliance was placed on behalf of the 
respondent, mainly on the case of Kazlas 
Chandra Ghose v. Fulchand Jahurit (15). In 
that case, Couch, O.J., in considering the 
liability of a purchaser pendente lite, observed: 
“Then the question is by what proceedings 
in the suit is he bound? Is he bound by 
the proceedings which arise from the nature 
of the suit, and from the case seb up and 


(8) 29 M. 426; 1 M. L. T. 145; 16 M. L. J. 372, 
(9) 12 M. 439 

(10) 7 W. R. 103. 
(11) 21 W. R. 349. 
(12) 3 Shomes Report 23. 

(13) 9 C. L. J. 96 at. p. 102. 

(14) 14.0. W. N. 322; 5 Ind. Cas, 691. 
(16) 8 B. L. R. 474; 2 W. R. Sap. 523 
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the relief prayed forin the bill, or is he 
to be bound by any,order which the Court 
may be induced by the parties to make in 
the course of the suit? I can find no 
authority which goes to the extent of sayiug 
that, because he does not think fit to become 
a party to the suit, he is to be bound by 
any order whatever that may be made. It 
seems to me that he ought only to be bound 
by the proceedings which, from tha nature 
of the suit and the relief prayed, he migtt 
expect would take place.” The consent 
order which had to be considered in that 
case was one made after decree in a suit 
for partition and accounts, fora sale of a 
portion of the property to provide for costs 
of the suit and all that was laid down was 
that a purchaser pendente Ite is not bound 
by any order whatsoever whioh the Court 
may beinduced to make in the course of 
the suit without reference to the nature of 
the suit, the case set up and the relief prayed 
for in the plaint. The case was decided on 
the ground that the person, who invoked tha 
doctrine of lss pendens, had full notices of the 
claim of the purchaser pending the suit and 
Couch, O. J., said that if there had been no 
notice it might have been necessary to de- 
termine what was the precise effect of lis 
pendens. It does not lay down that in no 
*case a purchaser pendente lite is bound by 
a consent order. In fact, in the case of Raj 
Kissen Mookherjee v. Radha Madhab Haldar 
(11), Couch, C.J., himself applied the doc- 
trine of lis pendens to a purchase pending 
a suibin which a consent deeras was passed. 


Similar remarks apply to the casa of 
Rasimmunnissa Bibee v. Nilratna Bose (16), in 
which the observations of Couch, O. J., were 
followed. There in a suit brought by the 
representative of a member of a Hindu 
family against the manager for partition and 
acconnts, a decree was passed directing ac- 
counts to be taken and by a subsequent order 
a parbi of the estate was diracted to be sold. 
The plaintiff, claiming under a mortgage 
pending these proceedings but bafore the 
last mentioned order was made, was held not 
affected by the order for salg. Theo order 
for sale does not appear to have been mada 
by consent and the doctrine of lis pendens 
was held inapplicable on the ground that 


(16) 8 C. 79; 9 ©. Ia R. 173; 10 ÇQ. L. R. 113, ° 
s s 


the pershasar is bound only by were, © 
which might ba expacted to take plea in the 
suit. 

Thesd two cases do nob decide the precise 
point now before us and they were decidal 
before the. Transfer of Proparty Act which 
formulates the doctrine of zs pendens. 

In the case of Kishory Mohan Roy v. Mu- 
hammad Mujaffar Hossein (17), the learned 
Judges abstained from pronouncing any de- 
cision upon the question whether a par- 
chaser pendente Ite is bound by a conssnt 
decree, and although they made an obsarva- 
tioa that if the matter had been untouched 
by authority, they would have felt inclined 
to auswer the question in the negative, it 
was obiter. In that case, the observations of 
Conch, ©. J., were applied, bat the final 
order of the Court which had to ba considered 
in that case was that the casa ba struck 
off, 


These cases, therefora, do not support the 
broad contention raissd on behalf of the 
respondent, viz., that a purchaser pendente lits 
cannot be bound by any consent order. The 
contention proceeds upon the assumption 
thab a suib. in order to ba contentious must 
ba contested in all ita stages till its final 
determination. But the origin and nature 
of a suit determines its contentious or non- 
contentious character, and a contentions suit 
18 obviously one in which a party having 
differences with another puts the law in 
motion as against the other. A suit does not 
cease to be contentious, for example, where 
the defendant abandons his defenca, and if 
the argument of the respondent were well 
founded, there ean ba no lis pendens in a case 
terminating in a decreas ex pirvt2, or where the 
defendant abandons the defence originally 
set up;and the defendant, in anu action 
after transferring the property in suit, has 
merely to abandon his defence or fail 
to appsar or enfer into a compromis@and 
thus compel the plaintiff to bring a fresh 
action against the transferesa—az result com- 
pletely at varianca with the principle on 
which the doctrine of lis pendens is founded. 
That principle, in the words of Lord Justica 
Turner in the case of Bellamy v. Sabine (18), 

e 


(17) 18 C. 188. 

(18) 1 De. G. & J. 563:9 5. BH. O. (o. s.) 71; 118 
R. R. 223; 44 Eng. Rep. 842; 26 L, J. Ob. 797; 3 Jur. 
(N. s.) 943; 6 W. R. 1, d 

4 


Vol. XVIII] 
6 
| KRISHNAPPA CHETTY YV. MAUNG HMAN, a 


rests upon tke foundation that “it would 
plainly be impossible that any action or suit 
could be brought to a successful ternfination, 
if alienations pendente lite were permitted to 
prevail, The plaintiff would be liable in 
every case to be defeated by the defendant’s 
alienating before the jadgment or decree, and 
would be driven to commence his proceed- 
ings de novo, subject again to be defeated by 
the same caurse of proceeding.” R 

There is no reason why the doctrine should 
be inapplicable, for example, to a suit upon a 
mortgage for sale of the mortgaged property, 
where only the amount claimed is reduced 
by consent of parties and the usual mortgage 
decree is passed merely because itis a con- 
sent decree and not founded on adjudication 
by the Court after trial. 

Having regard to the statutory rule of 
lis pendens as contained in section 52 of the 
Transfer of Property Act, and to the meaning 
of the word “contentious” as explained by 
the Privy Council and in some recent cases 
in this country, we are of opinion that the 
mere fact that a suit is terminated by a con- 
sent decree does not take the suit out of the 
operation of the doctrine of lis pendens 
enunciated in section 52 of the Transfer of 
Property Act. 


No doubt, a purchaser pendente lite is not 
bound by a decree obtained by fraud or col- 
lusion, but in the present case, the facts 
found are that the suit on the mortgage was 
not collusive and assuming the defendant in 
that suit concealed material facts from the 
Court, the mortgagee was not to blame, It 
is true, at the time of the compromise, the 
rights of Kedar’s daaghter to the property 
had already passed to the plaintiff and Kedar’s 
daughter entered into a compromise by 
which the entire property including the 
share of Rajendra which Kedar had no right 
to momigage was to be sold in execution of 


the decree which was to be passed, Kedar’s ~ 


daughter being absolved from personal 
liability. But if thera was fraud, there is 
nothing to show that the mortgagee was a 
party to it, The mortgagee gave up a por- 
tion of hia claim,and agreed to a decree for 
a lesser sum on “condition that the property 
mortgaged was to be sold forthwith, the 
defendant being absolved from personal 
liability. ‘his agreement cannot be said to 
be unlawéul in any way, and half the con. 
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sideration which the emortgagee received 
has proved to ba illusory. The decree pass- 
ed upon the compromise was nob inconsistent 
with the nature of the suit. We are of opi- 
nion that the doctrine of kts pendens applies 
to the plaintiff's purchase, and he is not 
entitled to redeem the 8-annas share of the 
property which belonged to Kedar. 

The second contention raised on behalf of 
the appellant must also prevail. Upon the 
finding arrived at bye the lower Appellate 
Court that the defendant was no party to 
any fraud, the decree in the mortgage suit 
cannot be held to be fraudulent. 

The decree of the District Judge will 
accordingly be varied sofar as it relates to 
Rajendra’s share only to this extent, that 
plaintiff will not get mesne profits, (so far 
as the period prior to the suit is concerned) 
for more than three years before the date of 
the suit. So far as Kedar’s share is concerned, 
plaintiff's suit will be dismissed, each 
party bearing his own costs throughout, 

Decree varied, 


LOWER BURMA CHIEF COURT. 
Civit Revision Petition No. 56 or 1911. 
June 13, 1912. 

Present:— Mr. Justice Parlett. 

C. T. N. KRISHNAPPA CHETTY AND 
OTHERS—APPLICANTS 
VETSUS 


MAUNG HMAN AND ANOTHER——-RESPONDENT3. 

Plaint—Misjoinder of parties and causes of action-— 
Rejection—Amendment-—Civil Procedure Code (Act V 
of 1908), O. I, r. 6, O. VII, r. 10. Wr 

The plaintiffs alleged that they jointly took a 
loan from the defendants, and mortgaged properties 
They sued for redemption. The lower Court returned 
the plaint and directed the plaintifis to file separate 
suits within a month as in its opinion there was a 
misjoinder of causes of action: 

Held, that the decision of the Court was premature 
and before it had heard the plaintiffs’ case on the 
point; that the proper course was ġo return the plaint 
for amendment but that asthe order amounted to 
rejection of the plaint, it was appealable. 

Order I, rule 2, and Order II, rule 6 of the Code 
of Civil Procedure refer merely to procedure and 
have no application where there is a misjoinder of 
either plaintiffs or causes of action. 

JUDGMENS.—Respondents sued to 
redeem certain lands which they alleged they 
had jointly mortgaged to lst to 8th applicants. 


The latter pleaded *th&t each respondent had 
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separately sold to them his aud her land, and 
that even if the transactions were mortgages, 
they were separate and each must sua 
separately to redeem. The Sub-Divisional 
Court held that they should file separate 
suits, returned the plaint, ordered separate 
plaints to be filed within a month and respond- 
ents to pay applicants’ costs. He endorsed. 
the plaint to the effech that he was acting 
under Order IJ, rule 6 and Order VII, rule 19. 
The latter rule certainly had no application to 
the case, nor do I think that the former had. 
Rule 1 of Order I provides that persons having 
a right to relief in respect of thesame transac- 
tion may be joined as plaintiffs and rule 3 of 
Order II provides that a plaintiff may unite in 
the same suit several causes of action against 
the same defendant. Rule 2 of Order JI, 
however, empowers the Court in cages, where 
plaintiffs are properly joined ander rals 1, to 
order separate trials, and rule 6 of Order IL 
gives a similar power to order separate trials 
of causes of action properly joined in one salib 
under rule 3, Thess ordersrefer merely to 
matters of procedure and they have no ap- 
plication where there ia a misjoinder of either 
plaintiffs or causes of action. The Sub-Divi- 
sional Court in effect held that there was a 
misjoinder of both; for if the two mortgages 
were separate transactions, the causes of 
action were separate, and the two mortgagors 
could not be joined as plaintiffs. It appears, 
therefore, to have rejected the plaint on the 
ground that it did not disclose a joint cause 
of action on the part of the two plaintiffs: 
doubtless his proper course under the 
circumstances would have been to order 
amendment, but he did notdogo. I hold that 
his order was a rejection of the plaint and was, 
therefore, appealable. 


To come to the merits of the case, there can 
be no donbt that the Sub-Divisional Court had 
not the materials before it at that stage to 
enable it to decide the matter which it 
purported todo. The transaction was an 
oral one and the fact that each of the 
plaintiffs naturally only signed the reports 
thereof made to the revenue gurveyor, which 
related to his or her land, ‘has really very 
little bearing on the subject. The plaintiffs 
distinctly allege that they . jointly mortgaged 
their, respective lands to sécure a joint 
loan made to both of them: if this bo go 
the suit is rightly framgd,. and before they 
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have had anopportnnity of proving it, any 

sach order as that passed was clearly 

prematuce, This application is dismissed 

with casts, Advocate’s fees two gold mohurs. 
Appeal dismissed. 





PUNJAB CHINE COURT. 
Ssconn Orvin Apenau No. 1052 or 1999. 
January 11, 1913. 
. Present; —Mr. Justico Shah Din and 
Mr. Justice Chevis. 
KHUDA BAKHSH—Pvatnrirs— 
APPELLANT 
versus 
MATHRA DAS AND OTAERJ— DERENDANT3— 
` Respondents. 

Appeal—Abatement—Alienation to two persons — 
Areas specified but no specification of sale-money = 
Joint sale—Swit for possession—Death of one vendee 
Representatives not brought on record--Whole appeal 
abates. | 

d. and B. purchased certain land from Q., a person 
governed by the Punjab Customary Law. The area 
taken by each vendee was specified but no specifica. 
tion was made as to the proportions in which the 
vendees were to pay the sale money. 

C. died and his son then sued in 1908 for possession 
of the land on the ground that the sale was without 
necessity or consideration, The suit was dismissed 
but C.’s son preferred an appeal. 

During the pendency of the appeal, A. died and no 
application to bring his representative on record 
was made for more than two years: 

Held, (1) that the land was jointly held by A. and 
B. and their liability was joint and not several; 

(2) that the right to carry on the appeal did not 
survive against B; and 

(3) that the whole appeal abated and could not be 
proceeded with against B. 

Second appeal from the decree of the Divi- 
sional Judge, Shahpur Division, at Sargodha, 
dated the 19th June 1902, reversing that of 
the Munsif, lst class, Shahpur, dated the 
31st July 1908, decreeing the claim. 

Mr. Nanak Chand, for the Appellants 

Mr. Pestonjee Dadathat, for the 
pondents, 

JUDGMENT.—In 1900, Ghulam, father 
of the plaintiff, sold the land in snit to 
Mathra Das, for Rs. 900. Mathra Das sub- 
sequently re-sold the land together with other 
land to seven other persons by a sale-deed 
which stated that of the new vendees, Mu- 
hammad Din was to take 22 bighus, Abdul 15 - 
bighas, Sultan 15 bighas and I$nam Baksh 
and three. others 52 bighus, but go specifi- 
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cation was made as to the proportioais in 
which the naw vendees were to pay the sale 
money. : 

Khuda Bakhsh has brought the present suit 
claimivg to recover the land sold by his 
father on the ground that Ghulam (now 
dead) sold the land without necessity and 
that the sale was fictitious and without con- 
sideration. The first Court gave the plaintiff 
a decree, but the learned Divisional Jadge on, 
appeal “ dismissed the suit, sq the 
plaintiff has preferred a farther appeal to 
this Court. l 

Mathra Das is merely a pro forma defend- 
ant; the real defendants are the persons who 
purchased from Mathra Das, Of them, one 
Muhammad Din died more than two years 
ago, and no application to bring his re- 
presentatives on the record having been 
made, the appeal has abated go far as Mu- 
hammad Din is concerned. 


The question, remains whether the right 
to carry on the appeal survives as against 
the other defendants. Counsel for the plain- 
tiff-appellant quotes, Aclah Bakhsh v. Madho 
Ram (1) and Joy Gobind Saha v, Monmotha 
Nath Banerjee (2), but the former was a 
case in which the respondents who had 
died were merely pro forma persons, against 
whom no relief was sought and who had 
been made defendants simply because they 
did not join the plaintiffs-appellants in 
bringing the suit, while the latter was 
a case in which the liability of the defend- 
ants was joint and several, This latter ruling 
distinguishes Hem Kumar v, Amba Prasad 
(3), on the ground that Hem Kumar v. Amba 
Prasad (3) is a suit for possession of land 
in which the interests of the several defend- 
ants could not bs discriminated, Hem Kumar 


-y. Amba Prasad (3) seems to us to be dis- 


-various persons, 


tinctly in favour of the respondents. In the 
present case, the land is,admittedly still joint 
ii the hands of those persons who purchased 
it from Mathra Das. It is, of course, true 
that each of:them will get a certain share 
when partition is effected, but the same can 
be said of any land which is held jointly by 
The fact remains that the 
land is at pnesent joint, and we consider the 
liability of the co-sharers to be at present 


(1) 23 A. 22, 
(2) g33 O. 580. 
(9) 22 A. 430, 
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joint and nob ssveral. We hold, therefore, 
that the appeal canrfot proceed against any 
of the respondents. 

The appeal is dismissed. The appellant 
will pay the costs of the respondents other 
than Mathra Das and Mahammad Din. 

Appeal dismissed. 
© 





LOWER BURMA CHIEF COURT. 
S PETAL Sacono Crvin APPEAL No, 272 
oF 1910. 

. dane 13, 1912. 
Present: —Mr. Justice Parlett. 
TAN KHWAN HONG—Purarstire 
varSsus 


MAUNG KEGAW-—-Deranpanz. 

Contract Act (IX of 1872), ss. 27, T4—Restraint of 
trade—Public policy —Penulty —Liquidated damages. 

A.and B., two neighbouring millers, agreed to 
charge not less than a carbain prica for milling other 
people’s rice, and to work their respective mills only 
during alternate weeks for such outside rice. The 
agreement was fora fixed period and the penalty for 
breach of contract was Rs. 20). B. committed a breach 
and contended that ths contract was void ander sec- 
tion 27 of the Indian Contract Act and that the plain- 
tif A. could not prove any damage and was, therefore, 
not entitled to recover anything: 

Held, (1) that the contract was not in restraint of 
trade and was valid; 

(2) that under section 74 of the Indian Contract Acs, 
the plaintiff was entitled to recover Rs, 200 without 
any proof of actual damage, 


JUDGMENT.—The parties, who are 
neighbouring millers, entered into an agree- 
ment to charge not less than a certain prica 
for milling other people’s rice and also to 
accept other people’s rice for milling only 
during alternate weeks, the ona mill accepting 
it during the week when the other did not; 
but either was at any time at liberty to mill 
rica which he had bought. The object of 
the agreement was to keep up the prica of 
milling for hire, to prevent competition 
between themselves, and, as the quantity of 
rice broughtin usually did not suffice fo 
keep both mills going at full pressure, to lessen 
the expenses and increase the profits during 
the week each worked, as compared with 
the expenses and profits of working con- 
tinuously “at less pressure. 

The contract itself specified no” term for 
which it was to be in force, but a list of dates 
on which each mill was to mill outside paddy 


6 was drawn up and signed by the parties, ang, 


printed copjeswidely distributed for the gin 


6 . |] 
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formation of customers, and this list of dates 
cover a period of about ten months ending on 
8th March 1910, There can bo no doubt that 
this list should be considered as partly the 
contract, and that ib was intended to remain 
in foree until 8th March 1910. This point 
has not been disputed in this appeal. The 
contract farther stipulated that in the event 
of one of the parties breaking any clause of 
the agreement, the other party should receive 
from him a sum of Rs. 200 as compensation and 
should be at Jiberty to carry on his milling as 
he chose without regard to the terms of the 
agreement. On 2nd November 1909, defend- 
ant seut plaintiffa notice desiring him to 
consider the agreement at an end from the 
date of the receipt of the notice. Plaintiff 
replied on 4th November that he declined to 
consider the agreement at an end and that 
he should hold defendant liable to the penalty 
of Rs, 200 for every tims he should break any 
of its conditions. According to the agreement, 
defendant was entitled to mill ontside rice 
from 2nd to 9th November, on which date he 
should have ceased to do so, and plaintiff was 
entitled to do so from 9th to 16th November. 
Defendant, however, continued to mill outside 
rice from 9th November onwards, and after 
that date, both parties worked their mills 
irrespective of the agreement. Plaintiff 
brdught this suit for Rs. 600 for compensa- 
tion for defendant’s breach of the contract, 
alleging that he had suffered at least that 

“amount of loss. The Sab-Divisional Court 
granted him a decree for that amount. Ona 
appeal, the Divisional Court reversed the 
decree and dismissed the suit, holding the 
agreement to be void under section 27, Con- 
tract Act, as being in restraint of trade. 
Against that decision, plaintiff appeals on the 
grounds that the contract was not void under 
section 27, Oontract Act, and that as the 
breach was s continuing one from 9th Novem. 
ber onwards, and as plaintiff’s daily net 
profits exceeded Rs. 10), he was entitled to 
at least Rs. 600 compensation, 

Section 27 lays down that, with certain 
exceptions which də not cover the present 
case, every agreement by which any one is 
restrained from exercising a lawful profession, 
trade or business of any kind is to that extent 
void. Thereis authority to show that the 
section does not refer exclusively toan abso- 
gato restraint, but is intended to apply to a* 

® e ° 
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partial restraint | Madhub Ohander Pramanick 
v. Rajcoomar Dass (1)]. Hence the English 
rule, that agreements in restraint of trade are 
void unless the restraint they impose is par- 
tial only and reasonable in relation to the 
objects of the contract, does not apply, aad I 
have not been referred to any reported Indian 
case which is directly in point. The nearest 
appears to be that of Carlisies Nephews & Oo., 


ov. R. Backtear Mull Bhotis (2), where plaintiffs 


agreed to sell 186,000 dhot’s of a particular 
description to defendants to be delivered up 
to 31st December 1881, and to make no sales 
of such dhotis to others before that date, and 
it was held that section 27 was never intended 
to prohibit such a stipulation as this in con. 
tracts for the sale of goods, I feel no doubt 
that anagreement like the present would be 
valid under the English law, as it is similar 
in character to thatupheld by the House of 
Lords in Collins v. Locke (3). In the present 
case, the agreement was for the mutual bene- 
fit of the parties, and so far as it imposed 
restraint on the exercise of their business, 
both were equally subject to it. It is not 
contended, and it is impossible to believe, that 
its effect can have been to materially increase 
the charges for milling made to the general 
pablic, so that it cannot be considered as 
against public policy by reason of any restraint 
of trade. If, instead of the clause regarding 
alternate periods of milling, the contract bad 
stipulated that all rice brought by the public 
to be milled should be pooled ant? divided 
equally between the two mills, the other terms 
remaining unchanged, it could not have been 
said to operate in any way in restraint of their 
business, nor do I consider that such a res- 
traintis introduced because they have adopted 
another and more convenient and advantageous 
method of parcelling out the business approxi- 
mately equally between them. 1 hold that the 
agreement is not void under section 27 of the 
Contract Act, 

As regards the compensation, to wie 
plaintiff is entitled, I am unable to agree that 
the breach was a continuing one fer every day 
from 9th November 1909 up to 8th March 
1910. Nor has plaintiff proved that his pro- 
fits would have been Rs. 100 a day more than 


(1) 14 B. L. R. 76; 22 W. R. 870. 


(2) 80. 809. 
(3) LA. 0.6874; 43 L.J. P. 0. 63; 41 L. T.2932; 23 
W. R. 189. 9 
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they actually were, had the agreement® been 
observed till March 1910. Nor can I agree 
with the contention for the defendant that the 
suit being for damages and plaintiff not having 
proved that he sustained any, he is not en- 
titled to recover anything and cannot recover 
anything by way of penalty. The suit was 
for compensation for.breach of contract, and 
plaintiff claimed that, though by the terms of 
the contract he was entitled to Rs, 200 a day 
for every day of the breach, he should be allow- 
ed Rs. 600 as that represented his actual loss. 
I consider the case ia covered by section 74 of 
the Contract Act and that it is unnecessary to 
decide whether the sum named in the contract 
is a penalty or liquidated damages and that 
whether actual damage is proved or not, 
Plaintiff can be awarded reasonable compensa- 
tion up to Rs. 200. I consider that the fall 
amount of Ks, 200 is such reasonable compen- 
sation. I accordingly reverse the decree of 
the Divisional Court aud’ grant plaintiff a 
decree for Rs. 200 and costs on that amount 
in all Courts He isallowed two gold mohurs 
as Advocate’s fee in this Court. 


Decree reversed. 


MADRAS HIGH COURT. 

Sreconp Civin Appean No. 1513 or 1911. 

December 5, 1912. 
Present:—Sir Ralph Benson, Kt., Judge, and 
Mr. Justice Sundara Aiyar. 
MEERANGANI BOWTHER—Apprntant 
versus 
KARUPATHI NAGUR MEERA 
LUBBAI ROWTHHER AND OTHER8— 


RESPONDENTS. 

Muhammadan Law—Sunni School—Conveyance of 
right in future —Grant of life-estate to wife in lieu of 
her doBer and of remainder to son in consideration of 
his releasing his rights in other properties of donor—~ 
Whether can be treated as sale—~I amily settlement— 
Life-estate becomes absolute property. 

The conveyance of ao remainder interest or interest 
an futuro is invalid according to the Sunni School of 
Muhammadan Law. 

A.,a Sunni Muhammadan, conveyed some of his 
properties, under whit was called a deed of settle- 
ment, to his wife for life and to his son in remainder, 
to the wife in lieu of her dower and of her share of 
inheritance and to the son in consideration of his 
releasing hig right to the other properties of the 
donor: y 

2 


Held, (1) that the grant in remainder to the son 
could not be upheld as a gift as it was not followed 
by delivery, nor could it be uheld as a sale as the 
right to inherit was nob property which could be 
transferred and the release of such aright could not 
be a valid consideration for the conveyance; 

Shamsuddin Ghulam Hossein v. Abdul Hossein 
Kalimoodin, 8 Bom. L. R. 781, followed. 

Shamsudin v, Abdul. Hoossein, 8 Bom. L. R. 252, not 
followed. a 

(2) that the sottlement deed should be treated ag 
the conveyance of an absolute estate to the wife; 

43) that the conveyance could not be upheld as 
family settlement in favour of both wife and son. 


Second appeal against the decree of the 
District Court of Madura, in A. S. Nos. 
333 and 334 of 1910, presented against 
that of the District Munsif of Periyakulam, 
in O. S. No. 81 of 1909. 

Mr. S. Gopala Sarma, for the Appellant. 

Mr. K. V. Krishnaswami Aztyir, for the 
Respondents. 


JUDGMENT.—The facts neceszary for 
the decision of this second appoal may vary 
briefly ba stated. Vavuthan Ravuthar, a 
Muhammadan, had two wives. The plaintiffs 
are his sons by his junior wife. By his 
senior wife, he hada son, named Nagoor 
Meeranna, who diedjin 1906. The plaintiffs’ 
suit is to recover their share by inheritance 
in the property of Nagoor Meeranna. They 
put forward two instruments; one of them 
was a deed of gift, under which item No. 1 
of the plaint properties was claimed as be. 
longing to Nagoor Meeranna, executed by his 
maternal grand-mother, and the other a deed 
of settlement executed by Vavuthan in 
favour of his senior wife, the Ist defendant 
and her son Nagoor Meeranna. The defend- 
ants contended that possession was not given 
under the deed of gift, that it was, therefore, 
invalid and that the property, therefore, did 
not belong to Nagoor Meeranna. This plea 
has been found against by both the lower 
Courts, and, as there is no legal objection to 
that finding, we must accept it in second 
appeal. 

With regard to items Nos. 2 and 3 included 
in the deed of settlement, the plea was that 
they belonged to the Ist defendant, Ismail 
Meeranna Ammal herself, although the 
document unde® which they were purchased 
was in the nameof her husband and that, 
even if they belonged to the latter, the 
property belonged to herself under the 
settlement deed. The lower Courts have 
found that the items did not belong to the 
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Ist defendant but to Vavuthan, the execut- -Meefanna being of an interest in futuro was 


ant of the deed of settlement. The only 
question we have to deal with in second 
appeal relates to the rights created by 
Exhibit D. The substantial portion of the 
settlement deed is in these terms: “Asli 
have given you with perfect willingness the 
under-mentioned immoveable property worth 


‘Rs. 1,800 for the mahar and share, according 


to Muhammadan Law, of Ismail Ammal, one 
of us, and for the share of Nagoor Miran 
Rowthan and as l.have made you entitled 
thereto by means of this settlement deed, 
providing that Ismail Ammal, one of you, 
shall enjoy it during her life-time and that 
afterwards, Nagoor Miran Rowthan, shall enjoy 
it from generation to generation and that you 
two shall have no claim whatsoever to the 
other immovsable and moveable properties 
that are in my possession, you shall enjoy it 
according to the terms mentioned above.” 
The lst defendant's contention is that, 
according to Muhammadan Law, the gift in 
favour of Nagoor Meeranna was invalid as it 
was of an estate in remainder and that the 
life-estate in her own favour would operate 
as an absolute conveyance.- The District 
Munsif was apparently of opinion that her 
contention was sound. But, after: coming 
to that conclusion, he observed that “suppos- 
ing both the life-estatein favour of the Ist 
defendant and the vested remainder in favour 
of her son are both void, the document must 
be treated to have conferred an absolute right 
on both” relying on the words “I give the 
property to you both.” He held that the 
instrument must be treated, not as a simple 
gift or hiba, but as a sale as it was made in 
consideration of the rights of makar and 
inheritance of the donees; and that the Ist 
defendant and her son took as tenants-in- 
common absolutely and the plaintiffs would 
be entitled to their share of Nagoor Meeran- 
na’s half share. 

On appeal, the District Judge held that 
Exhibit D must be treated as a sale and that, 
although the relegse by Nagoor Meeranna of 
his right of inheritance to the remainder of 
Vavuthan’s properties could not be construed 
as a valid consideration, the tower due to 
Ismail Ammal was sufficient consideration 
in law for the conveyance both to her and to 
her son. e 

In second appeal, it is contended that this 
view is wrong and that the gift to Nagoor 


invalid under the Muhammadan Law as, 
according to it, delivery of possession is 
essential to a gift and that the transaction 
could not be regarded as a sale in favour of 
both Jsmail Ammal and Nagoor Meeranna. 
We are of opinion that this contention must 
prevail. There can be no doubi that the 
conveyance under Exhibit D was of a life- 
estate to Ismail Ammal and of the remainder 
to Nagoor Meeranna. It was sitggested that 
what was conveyed to Ismail Ammal was 
only the usufruct of the items during her life. 
Bat, after perusing the original document, 
we are unable to accept this argument. The 
words of Exhibit D clearly are that Ismail 
Ammal should enjoy the property itself during 
her life-time and Nagoor Meeranna should 
have an absolute estate after her death. The 
ownership is not vested in Nagoor Meeranna 
during the life-time of Ismail Ammal. Nor 
are we able to construe the document as 
conveying both the life-estate and the re- 
mainder to both the grantees forasingie con- 
sideration following from both. The life- 
estate is granted to Ismail Ammal in consider- 
ation of the mahar and share due to her 
according to Muhammadan Law and the re- 
mainder is granted to Nagoor Meeranna in 
cousideration of the share due to him and the 
release of his right toa share in the other 
properties belonging to the donor. The 
conveyance of a remainder interest or interest 
in futuro has been frequently held to bs 
invalid according to Muhammadan Law. 
Where ə life-estate is given with remainder 
to another person, the donee of the life- estate 
takes the property absolutely. See (asam 
Aliy Jatrajbhoy Peerbhoy v. Sir Ourrimbhoy 
Ebrahim (1), Mahomed Ebrahim Haji Gulam 
y, Abdul Latif Raji Mahmod (2), where the ques- 
tion is fully discussed by Beaman, J., Abdul 
Karim Khan vy. Abdul Qayum Khan (3), 
Mahomed Shah v. Oficial Trustee of Bengal (4) 
Abdul Qafur v. Nizamudin (5) and Musam- 
mat Humeeda v. Musammat Builun and 
Government (6). Banoo Begam v. Mir Abed 
Ali (7) has been cited on behalf of the 


(1) 13 Bom. L. R. 717; 12 Ind, Cas. 225; 36 B. 214, 
(2) 14 Bom. L. R. 937 at p. 1003; 17 Ind. Cas. 689.3 
(3) 28 A. 342; A. W. N. (1908) 25; 3 A. L., J. 131. 
(4) 36 O. 431; 2 Ind. Cas. 292. 

(5) 17 B. 1 (P. C.); 19 1, A. 170, 

(6) 17 W. R. 525 (P. C.) e 

(7) 32,B. 172;9,Bom. L. R. 1152. ` 
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respondent. But, that case was ong under 
the Shia law in which life-estates are 
recognized. We must hold that, if the 


conveyance, so far as Nagoor Meeranna was 
concerned, was a gift and not a sale, ib must 
be held to be invalid. It is contended that 
it must be regarded as a sale as the grant 
was in consideration of his releasing his 
right to inheritance in the property of 
Vavathan. The decision of Chandavarkar, 
J., in Shamsudin v. Abdul Husein (8) 
is in support of this contention. ° The 
learned Judge upheld a gift in consider- 
ation of the release by the donee of a right 
to a share in the property of tha donor which 
would descend to her on his death on the 
ground that “the transaction was in the 
nature of a family arrangement by which 
the father made immediate provision for his 
daughter, to take effect both in his life-time 
and after his death, and to which the daughter 
consented in consideration of the present 
benefits received and the future benetits to be 
received by her.” The decision of the learned 
Judge, however, was reversed on appeal by 
Jenkins, ©. J., and, Beaman, J., in Shumsudin 
Ghulam Hossein v. Abdul Hoosain Kalimoodin 
(9). Weugree with the decision of the 
Court of Appeal. The right to inherit to a 
person is not property which can be trans- 
ferred either according to the Muhammadan 
Law or according to the general principles of 
law as recognised in section 6 of the Transfer 
of Property Act. We also agrəe in the view 
that it cannot be the subject of a valid release 
for the same reason, and could not, therefore, 
form a consideration which would, in law, 
justify our treating the conveyance in favour 
of Nagoor Meeranna as a sale. It is not 
contended that the release of such a right is 
treated as consideration by the Muhammadan 
Law. As pointed outin Shumsuddin Ghulam 
Hoosein v. Abdul Hoosein Khan(9), the opinion 
o the majority of the’ Muhammadan Law 
officersin Musamant Khanum Jan v. Musammat 
Jan Beebee (10) was to the contrary. See 
also Abdul Walid Khan v. Musammat Nuran 
Bibi (11). 

We are unable to see how the case could 
be strengthened by speaking of the convey- 
ance asa family settlement. That could 


(8) 8 Bom. L. R. 252, 

(9) 8 Bom. L. R. 78L. 

(10$4 8. D. A. 210, 

(ip) 121. A. 91 at p. 101; 11 C, 507. 
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not affect the question whether the release 
of a right of inheritance could be regarded 
as legal consideration. The: conveyanca in 
Exhibit D to Nagoor Meeranna must, there- 
fore, be treated as invalid, and the Ist defend- 
ant’s contention that she took an absolute 
estate must be upheld. The suit with respect 
to items Nos. 2 and 3 must be dismissed. We 
reverse the decree of the lower Appellate 
Court and restore that of the District Munsif 


* with proportionate costs for both sides here 


and inthe lower Appellate Court. 
The memorandum of objections is dismissed 
with costs, 


Appeal allowed: 
Memorandum of objecttons dismissed, 


LOWER BURMA OCHIBF COURT. 
Oivin MISCELLANEOUS Arrea No, 1583 
or 1911, 
dune 19, 1912, 
Present: —Sir Charles Fox, Kr., Chief Judge, 
and Mr, Justice Hartwoll: 
MA SAW — APPELLANT 
VETSUS 
MA THIT AND otners—Resronpenrs, 
Succession Act (X of 1865), as. 183, 187, 198— 
215—Application for Probate by legatee’s mother where 


there was no executor appointed—Court’s powers—Minor 
legatee. 

Where the mother of a minor legatee under a Will, 
which appointed no executor, applied for Letters of 
Administration with the Will annexed: 

Held, that no letters could be granted to the legatee 
as he was a minor, nor to the applicant on behalf of 
the legatee as he was not the sole residuary legatee. 

It is advisable in the case ofa Will by a Christian, 
that an adult heir should apply for Letters of Adminis- 
tration in order to avoid future complication. 


FACTS.——-One Ma Thin, a Burman 
Christian, by her Will, dated 22nd February 
1903, bequeathed 27.05 acres to the 
Baptist Mission at Mingladon, Insein, to be 
owned, held and used by them according 
to their wish in workg of ahlu for religious 
purposes and desired that her heirs Shwe 
You, Shwe On, Po Chit and Tan Nyna, 
to take the remaining property in accord- 
ance with the terms of an oral gift made 
by her before she made this Will. Tun 
Nyun was a minor and his mother, Ma 


Saw, made an application, out of which the 


present appeal arose, praying that Letter? 
s 
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of Administration with the Will annexed 
to Ma Thing estate .be granted to her. 
The lower Court dismissed the application 
on the ground that Tun Nyun had taken 
possession of the property specifically ba- 
queathed to him and that he was not an 
heir entitled to share in the property which 
remained unagministered. Ma Saw appealed 
against this order contending that, iv the 
absence of an executor or universal legatee, 
the lower Court ought to have granted her 
letters with the Will annexed as she was 2 
legatee under the Will. 

Mr, Ba Saing, for the Appellant. 

Mr. 0. Brown, for the Respondent. 

ORDER. 

Fox, ©. J.—The testatrix having been a 
Christian, Probate or Letters of Administra- 
tion with the Will annexed should be taken 
out by some body, otherwise under section 187 
of the Indian Succession Act, the legatees 
acquire no title to the property. 

In the Will, four persons are named as 
the testatrix’s heirs, amongst them is Tun 
Nyun, the son of the applicant. No one is 
expressly appointed executor. It is open to 
the Court to grant Letters of Administration 
with the Will annexed undersection 198 of the 
Act to one of the persons having a beneficial 
interest in the estate, but Tun Nyun, being 
a minor, such letters cannot, under section 183, 
be at present granted to him: and as he is not 
a sole residuary legatee, letters could not be 
granted to his mother, the applicant in the 
case, under section 215 of the Act. 

The order of the District Judge dismissing 
the application was right but the reasons he 
gives were not altogether correct. The appeal 
is dismissed but at the same time it may be 
pointed out that in the case ofa Christian, it 
is very desirable that one of the adult heirs 
should apply for Letters of Administration ia 
order that complications as to title to the 
property should be avoided. In the present 
dase, it would appear that some money is 
payable by Government to the estate. This 
affords è further reasoa for the taking out of 
Letters of Administration. 

HABTNOLL, J.—I concur. 

Appeai dismissed. 
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* GALCUTTA HIGH COURT. 

Seconp Crvis APPEALS Nos. 1075 or 1910 

e AND 1300 of 13°0. 
December 2, 1912. 
Present: —Mr. Justice Chitty and 
Mr. Justice Teunon. 
TROYLOKYA NATH PAL—PLAINTIFE— 
APPELLANT 
versus : 
Tae SECRETARY or STATE 
FoR JNDIA In COUNOCIL~Derenpanr— 
RESPONDENT. 

Court-fee—Suit for declaration that plaintiff is 
raiyat not tenure-holder as recorded in Revenue Roll, 
and for settlement of fair and equitable rent— Ad 
valorem Cowri-fee—Court Fees Act (VII of 1870), 
8.7 Civ) (c), Sch, I. Art. 17 cls. (1) and (411)-—Bengat 
Tenancy Act (VIII of 1885), s. 104- IL, 

The plaintiff alleged that he had been recorded 
as a tenure-holder in a Settlement Revenue Roll 
prepared under sections 1044 to 1048 of the 
Bengal Tenancy Act. He sued under section 
104H to have it declared that his status was that 
of a raiyat with right of vcoupancy and to have fair 
and equitable rents settled on that basis in respect 
of his holding: 

Heid, that the provisions of section 104H sub-sec- 
tion (4) made it clear that suits of this nature 
were brought to obtain consequential relief, viz, 
the settlement of a fair rent; that in the present 
case, there were specific prayers for such relief, 
that Article 17 of Schedule If clauses (2) and (it) 
was not applicable, but that ad valorem fees should 
be paid under section 7 (tv) (c), on thesum at which 
the plaintiff had valued his suit or the relief sought. 

Pajirwddin v. Secretary of State, 17 Ind. Cas, 919; 
16 C. L. J. 383 followed. 

Appeal from the decree of the District 
Judge of Midnapore, dated Doacember 6th, 
1909, affirming that of the Subordinate Judge 
of that District, dated March Ist, 1909. 

Babu Mohini Mohin Chatterjee, for the 
Appellant. 

Babu Ram Oharan Mitra, Sanior Govern- 
meut Pleader, for the Respondent. 


JUDGMENT.—In these cases, in a Settle- 
ment Revenue Roll prepared under sections 
104-A to 104-F of the Bengal Tenancy Ag, 
1825, the plaintifis-appellants have been re» 
corded as tenure-holders. They brought the 
suits out of which these appeals arise to 
have it declared that their status is that 
of ryofs with rights of occupancy, and to 
have fair and equitable rents settled on 
that basis in respect of their holdings. The 
suits are brought under the provisions of 
section 104-H of the Act and the sole ques- 
tion that arises in these appeals is whether 
the plaints have been written on peper 
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alfficiently stamped. The appellants tontehd 
that the provisions of the Court Fees Act 
applicable -are Article 17 of Schedule II, 
clause (4) and clause (222), while the Səcre- 
tary of State, defendant-respondent, urges 
that at valorem fees should be paid. under 
section 7 (iv) (e), on the sum at which the 
plaintiffs have valued their suits or the relief 
sought. We are of opinion that the respond- 
ent’s contention must prevail. The provi- 
sions of section 104-H, sub-section (4) make 
it clear that suits of this nature are brought 
to obtain consequential relief, vzz., the settle» 
ment of a fair rent; further in the present 
cases, there are specific prayers for such 
relief, We are, therefore, content to follow 
the decision of this Jourt in the cass of 
Paitruddin v. Secretary of Sixte (L). 
As, however, the case we have just cited 
was decided after the decision of the firat 
Appellate Courtin the present case, we are 
of opinion that the plaintiffs-appellants should 
have a further opportunity of paying the 
deficit Couri-fae3, We, therefore, direct in 
each case that if within ong month from 
the arrival of the record in the Court of 
first instance, the plaintiffs-appellants pay 
into Coart the deficit Court-foos and the 
costs up-to-date of the defendant-respondent 
in all three Courts, the suits will be heard : 
if in either case, the plaintiffs-appellants fail 
to make the payment directed by this order, 


the appeals will stand dismissed with costs. 
w (1) 16 ©. L. J. 383; 17 Ind. Cas. 919. 
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Foreign judgment, suit on—-Inability of defendants — 
Partnership suit —Service within jurisdiction on agent 
and out of jurisdiction, in foreign territory on non-resi- 
dent partners —Reaidence —Xubmission to forum. 

The circumstantes that give a Court jurisdiction to 
entertain a suit on a foreign judgment and to render 
the defendants liable thereon are, alternatively:—(L) 
where the, defendant isa subject of a foreign 
country iy “hich a judgment has been obtained; (2) 
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where he was resident in the foreign country when 
the action began; (3) wherg the defendant, in the 
character of plaintiff, selected the forum in which he 
is afterwards sued; (4) where he has voluntarily ap- 
peared and (5) where he has contracted to submit 
himself to the forum in which the judgment was 
obtained. Selection of forum, submission by appear- 
ance and contract to sabmit found the jurisdiction 
of the Court. 

Judgment against a firm does not amount to a 

ersona) decree against the membors thereof, who 
were, at the institution of the suit, residing in foreign 
territory which can be enforced against them in a 
foreign Court. 

Thombi Marakayar v. Hamed Marakayar, 22 M. L. J. 
109; 12 Ind. Cas. 1008; 10 M. L. T. 515; (1911) 2 M. 
W. N. 534 and Russell v. Combefort, 23 Q. B. D. 528; 
58 L. J. Q. B. 498; 61 L. T. 751; 37 W. R. 701, re- 
ferred to, 

Where a duly constituted agent of a partnership 
sued against has been served within the jurisdiction 
of the forum where the suit was instituted, but the 
partners are not personally served either within or 
out of jurisdiction, such service cannot create juris. 
diction ina foreign Court against the non-resident 
partners on the ground of residence. 

But where the agent of the partnership was, by 
virtue of an elastic power-of-attorney, carrying on 
business within tho jurisdiction of the Court where 
the suit was instituted and was allowed to bring 
suits of all sorts with reference to the partnership 
there and ths partners, though not resident there at 
the time, did, for many years, carry on business 
there and they were actaally served with a concurrent 
writ of process ont of that Court’s jurisdiction, that is 
evidence of submission to found jurisdiction in 
the foreign Court. 

Defendants were membors of a partnership, wh8 
were carrying on businessin Singapore, through an 
agent under a duly authorised power. They were 
sued for the recovery of money due by the plaintiff in 
the Singapore Court. The agent was served in 
Singapore and the defendants were served with 2, 
concurrent writ in British India. Judgment wag 
entered against tho defendants. In a suit brought 
in the British Indian Court on the Singapore Court's 
judgement against the defendants: 

Held, that the jadgment of the Singapore Court 
could be personally enforced against the defendants. 

Case-law on the subject of foreign judgment dis. 
cussed, 


Appeal against the decree of the Additional 
Sabordinate Jadge of Madura, in O. S, 
No. 6 of 1908. 

Mr. 0. V. Ananthatrishna Iyer, for Ist 
Appellants. ; 

Messrs. V. O. Yeihachanar and O. S, Ven- 
catachariar, for the Respondents. 

JUDGMENT., 

Napier, J.—This is an appeal from the 
judgment and decree of the Additional Sub. 
ordinate Judge of Madura, dismissing a suit 
by the plaintiffs against defendants Nos. 1 
and 2 on a foreign judgment. Plaintiffs 


sought to recoger Rs. 7,356-1-7 from defend. è 
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ants baing balance of the amount with 
interest dae uuder a degree obtained by them 
in Suit No. 106 of the Supremes Court of 
Singapore, The decree is Exhibit A. The 
suit was brought by the plaintiffs against 
Oona Kavenna Suvenah Pillay, two other 
persons with whom thia suit has no concern, 
Oona Kavenna and Co., and the two defend- 
ants to the present suit a3 carrying on 
business in Singapore under the firm name 
of Oona Kavenna and Qo. 
the plaint in the Court of Singapore, so far 
as appears from a writ of summons for 
service out of the jurisdiction (Exhibit B), 
is that all the defendants made two pro- 
missory-notes of August 2, 1905, jointly and 


severally payable to the plaintiffs and two . 


pro-notes of the same date made in like 
manner payable to V. V. R. Somasundaram 
Chetty and endorsed to the plaintiffs. Ac- 
cording to the evidence of the plaintiffs in 
the present suit, the pro-notes wera executed 
by the lst defendant's son, that is, tha Ist 
defendant in the Singapore suit, for himself 
and as agent for the firm of U. K and Oo. 
that is, the defendants’ firm and by the 
other persons as sureties. Itis not alleged 
that the present defendants either of them 
signed the pro-notes as itis admitted by the 
plaintif that they had left Singapore in 
1908 and 1904 respectively. He proves, 
however, that tha amounts for which the 
pro notes were given were debts dae from 
the firm of U. K. and Oo, It appears that 
by the order of the Court dated February 
17th, 19036, a concurrent writ of summons was 
issued and ordered to be served on the two 
present defendants out of the jurisdiction 
(Hxhibit B)and that, subsequently, all parties 
were served with notice to show cause why 
judgment should not be entered up against 
the present defendants (Exhibit D) and on 
the proof to the satisfaction of the Court of 
the service out of jurisdiction, leave was 
“given to enter up judgment as prayed on 
28th May 1906 (Exhibit E) and judgment was 
” go entered up on May 30th, 1903, (Hxhibit 
A). To the present suit on this decree, various 
defences were raised by the two defendants 
but the suit was dismissed on*the ground 
that the defendants were not carrying on 
business in Singapore at the time of the 
institution of the suit in the *Singapore 
Court, their agent being only engaged in 
evinding-up the affairs of the firm and, 
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that baing so, the Court had no jurisdictida 
to eatertain the suit. In this Court, the 
defendants urge the various pleas set up in 
the lowe* Court and I now proceed to deal 
with them. The first plea is that accepted 
by the lower Court. lam unable to agree 
with the Sabordinate Judge. Taere was no 
dissolution of the partnership and the plain- 
tiffs’ agent, P. W. 1, swears that the business 
was still being carried on. Even if they 
had dissolved partnership, their obligations 
continued in all things necessary for wind- 
ing-up the business (Contract Act, section 
263). The Sabordinate Judge himself uses 
the phrase “the business of the fiem had 
practicilly failed.” The dismissal of the 
suit on the ground relisd on by the Sub- 
ordinate Jadge cannot be sustained. 

The next plea is that the lst defendant in 
the Singapore suit was not in fact the agent 
for the defendants at the date of the suit, 
I agree with the Subordinate Judge that 
he was. It is contended that the power-of- 
attorney given by the second defendant in 
this suit to the son of the Ist defendant in 
this suit, z. e. the Ist defendant in the 
Singapore suit was with referenca to some 
private business of his own in Singapore, 
This is not so. The document (Exhibit K) 
is given by himas a trader carrying on 
businas3 under the name of Oona Kavenna 
Savenah Pillay and Oo., and appoints him 
azent for the business then being carried on 
by him and is sigaed by him with the firm 
name ag well as his own. Itis also incon- 
sistent with his evidence in this suit in 
which he swears that he gave the power of- 
attorney as azent only. That plea, there- 
fore, fails, It is next urged that there was 
in fact no service out of the jurisdiction on 
thess defendants. I am satisfied on the evi- 
dence of Thiravengidam P. W. No. 3 that 
he did serve the defendants in India as sworn 
by him in his affidavit before the Courg at 
Singapore (Exhibit F). That plea, there- 
fore, fails. It is next contended that the 
Ist defendant in the Singapore suit was only 
made a party asa son of the Ist defendant 
to make him personally liable. This conten- 
tion was not raised before the lower Court 
and isclearly untenable. H8 bad signed the 
pro notes as agents for the firm in discharge 
of the firm’s debts and was sued and served 
as lst defendant as their agent. The service 
of the summons is proved by the glaintiff 
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wan W.No. 1. That plea, therefore, fails. 

The facts, as I find them, therefore, are as 
follows. The two defendants were carrying 
on business in Singapore through their agent 
at the date of the making of the pro-notes, 
he having been duly appointed their agent 
by the power-of-attorney dated March 16th, 
1905, (Exhibit K), He signed the pro-notes 
on August 5th, 1905, as their agent in dis- 
charge of the firm’s liabilities. The suit 
was brought “against him as agent of tha 
firm, against the firm and against the defend- 
ants as partners in the firm. The agent 
was duly served inthe jurisdiction and the 
partners were served with a concurrent writ 
out of the jurisdiction in British India, 
they being British Indian subjects. It is 
argued by the defendants that even on these 
facts, the Court had no jurisdiction to pass a 
decree against them. ‘The law is now settled 
as laid down by Fry, J. in Rousillan v. 
Rousillan (1), following Schibéby v. Westenholz 
(2) and Oopin v. Adamson (3) and was lately 
affirmed by the Court ot Appeal in the same 
words in Hmanuel v. Symon (4). The cir- 
cumstances that give jurisdiction are, alterna- 
tively:—-(1) where the defendant is a subject 
of a foreign country in which a judg. 
ment has been obtained; (2)° where he was 
resident in the foreign country when the 
action began; (8) where the defendant in the 
character of plaintiff has selected the forum 
in which he is afterwards sued, (4) wherə he 
bas voluntarily appeared; and (5) where he 
has contracted to submit himself to the 
forum in which the judgment was obtained, 
Selection of forum, submission by appearance 
and contract to submit are treated, in Mr. 
Dicey’s ‘Corflict of Laws’, under one heading 
‘submission.’ 

It is first argued that the defendants were 
resident by virtue of the presence of the 
agent carrying on business for the firm and 
that sersice on him is good service. An in- 
corporated Company is resident wherever it 
substantially carries on business and so a 
foreign Corporation carrying on business by 
au agent can be made liable to the jurisdic- 


tion by serviceon the agent within the 
(1) 14 Ch. D. 351; 49 L. J. Oh, 338; 42 L, T. 679; 
28 W. R. 623; 44 J. P. 683. 
6 g B. 155; 4014. J. Q. B. 73; 24 L. T, 93; 19 
W.R 


587. 
(3) 9 Ex. 335; 43 L. J. Ex. 161; 31 D. T. 242; 22 W. 
R. 658. 

(4) (1908) ) KB B. 302; (77 L. J. K. B. 180; 98 L, T. 
304; 24 J. L l 


"jurisdiction. 


See Newby v. Van Oppen (5), 
Haggin v. Comptoir D’'Escdmpte De Paris (6) 
and LaBourgoyne(7), Buta partnership stands 
on a different footing. Itis an aggregate 
of individuals having no corporate existence. 
It is true, that when a suit is filed against a 
firm, service on an agent at the principal places 
of business of the firm within the jurfsdiction 
18 good service on the firm, whether any 
menybers of the firm are out of the jurisdiction 
or not, under the Rules of the Supreme Court, 
Order XLVIII (a), rule i and Order XXX 
rule 1, of the Civil Procedure Code of 1908, 
bub even assuming that there was procedure 
corresponding to thisin the Supreme Court 
of Singapore, that does not make judgment 
against the firm a: personal decree against the 
foreign defendants which can be enforced in 
a foreign Court. This has been expressly de- 
cided in Thambi Marakayur v. Hamed 
Maralayar (8) and it is supported by the 
clear authority of Russell v. Oambefort (9). 
We have, therefore, only to consider the 
effect in a suit against the partners indivi- 
dually of service on an agent for the firm who 
held a power-of-attorney from one partner 
on behalf of the firm, The point was de- 
cided by this Court against the plaintiffs’ 
contention in Nallakaruppa Settiar v. Mahom. 
ed Iburam Saheb (10). In that case, the sum- 
mons was served on one of the partners 
resident within the jurisdiction of the Court 
in Ceylon but it was held that that service did 
not make the personal decree enforceable by 
a suit in this Court against a British Indian 
subject, a member of the partnership who 
was himself ab the time not resident in the 
jurisdiction of the Ceylon Court. It is argued 
that this decision is incorrect and reliance 
is placed on the Bank of Australasia v. Hard- 
ing (11), The Bank of Australasia v. Nias (12), 
Oopin v. Adamson (8), Fazal Shau Khan v. 
Qafar Khan (18) and Annamalai Ohetty v. 


(5) 7 Q. B. 293; 41 L. J. Q. B. 143; 26 L. T. 164; 20 
W. R. 383. 

(6) 23 Q. B. D. 519; 58 L. J. Q. B. 508; G1 L. 'T, 748; 
37 W. R. 703. š 

(7) (1899) Pr. P. 1. 

(8) 22 M. L. J, 109; 10 M. Ly. T, 515; 12 Ind, Cas, 
1006; (1911) 2 M. W. N. 534. 

(9) 23 Q. B. D. 528; 58 L. J. Q. B. 498; 61 L. T. 751; 
37 W.R. 701. 

(10) 20 M. 112. 

(11) 19 L. J. 0. P. 345; 9 O. B, 
1094; 82 R. R. 491. 

(12) 20 L. J. Q. B. 284; 16 Q. B. 717; 16 Jur. 967; 
83 R. R. 698. 

(13) 15 M. 82. ‘ . 


661; 14 Jur 
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Murugisa Ohetty (14), a case decided by the 
Privy Council. This latter case was a suit 
in British territory against a French subject, 
not personally resident in British India, on 
a judgment obtained against him in Pondi- 
chery where he resided. It was sought to 
maze him liable in British [udia by servica 
on a relative within the jarisdiction of the 
District Court on the allegation that the 
business was a joint family business 
of which the relative was the Manag- 
ing member. The finding on these facts was 
against the plaintiff inthe High Court and 
this was upheld by the Privy Council. The 
Board go on to make the following observa- 
tion:— In both Courts ia India, ib was ap- 
parently assaomed that the question of jaria- 
diction turned on saction 17 of the Code of 
Civil Procedure, and thatalthough the defend- 
ant was a foreigner, and although the causa 


of action arose ina foreign country, and al- ` 


though the defendant did not personally re- 
side within the local limits of the jurisdiction 
of any Court in British India, and was not 
even temporarily in Arcot when sued there, 
yet he could be sued in the Arcot Court if he 
carried on business through an agent in the 
local limits of that Court's jurisdiction. 

“This assumption appears to their Lord- 
ships to require more attentioa than it has 
received. 

“mb oir Lordships see no reason for doubting 
the correctness of the decision of the case of 
Girdhar Damodar v. Kassigir Hiragar (15), 
where the defendant wasa native of Cutch 
and the cause of action arose within the 
local limits of the jurisdiction of the 
British Indian Court in which the action 
was brought.” The actual words cannot 
be relied on in support of the plaintiff’s 
contention ag their Lordships expressly 
reserve the point but the approval of Gir- 
dhar Damodar v. Kassigar Biragar (15), 
makes it necessary to examinethat case. “The 
suit was brought by the plaintiff m the Court 
of Small Causes to recover from the defend- 
ant the sum of Rs. 1,800-11-6, being the price 
of the goods sold by the plaintiff to the 
defendant in Bombay. It was admitted that 
the defendant resided iu Ontch out of the 
jurisdiction of the Court, and that he carried 
on business in Bombay by a Munim, It was 


also the fact thatno leave ofthe Court had 
(14) 26 M. 644 (P. C.); 70. W. N. 754; 5 Bom. L, 
R. 494; 13 M. L. J. 287. B 
(15) 17 B, 662. j 
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baan obtained for the institution of this ait.” 
It must be assumed from these words that 
the contract was entered into in Bombay 
by thé Munin on behalf of the defendant, 
that he was not resident in Bombay at the 
time the contract was made and that he was 
not personally served within the jarisdiction. 
Sic Charles Sargent, O. J., held that by 
carrying on business within it, they accepted 
the protection of the territorial authority 
and might ba fairly regarded by s9 doing 
as ‘ submitting to the jurisdiction af the Courts 
of the country’ and farther in view of the 
great number of non-British Sabjects carry- 
ing on business in Bombay through Munims 
and other agents, the Legislature, in giving 
jurisdiction to the Court when the de- 
fendant carries on business within the 
local limits, must be assumed to have intend- 
ed those provisions to apply to non-resident 
foreigners. It should be noted that the first 
grouud on which the learned Ohief Justice 
puts his judgment is not the ground of 
rasidence but of submission which I will 
deal with later. It appears, therefore, that 
the High Court of Bombay held that the 
Lagislature intended the provisions of the 
Proesdure Act to apply to foreigners and 
also that the defendant had submitted to the 
jurisdiction and the Privy Council must 
have accepted either or both of these pros 
positions: but the case did not raise the 
question of enforceability in Cutch of this 
jadgment and the Board does not pronounce 
on this. 


The two cases, in which the Bank of 
Australasia were plaintifis, are treated in 
Dicey’s ‘Conflict of Laws’ as examples of 
other conditions which he groups together 
under the general head of submission: but 
there are observations as to residence and 
service on which the plaintiff relies. The 
Bank was one established ander a Local Act 
in Australasia, one of the sections of which 
provided that it should sue and be sued in the 
name of tis Ohatrman. A suit was accordingly 
brought against the Bank and the Chair- 
man served within the jurisdiction and 
judgment obtained. On that judgment, suits 
were brought in the High Court of justice 
against the two defendants and both the 
Court of Common Pleas and the Court of 
Queen’s Bench in the two cases held the 
plaintiff entitled to recover. ên the first 
case, The Bank of Australasia V. H&rding (11), 
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Wilde, C. J., uses the follo wing language: — If 
the defendant had given a power-of-attorney, 
would not notice to his attorney be sufficient?” 
and Creswell, J., referring to the Chairman, 
says:— Being his own appointed agent he had 
notice of the proceedings”. (This observation 
does not appear in the judgment in the Law 
Journal Reports), In the second case The Bank 
of Australasia v. Nias (12), Lord Campbell, 
O. J., uses equally definite language: — “Nor is 
there anything at all repugnant to the Law 
of England, or to the principles of natural 
justice, in enacting that actions on such 
contracts, instead of being brought indivi- 
dually against all the shareholders in the 
Company, should be brought against the 
Chairman whom they have appointed to repre- 
sent them. A judgment recovered in such 
an action, we think, has the same effect 
beyond the territory of the colony which it 
would have had if the* defendant had been 
personally served with process, and, being a 
party to the record, the recovery had been 
personally against him”. The language of 
the learned Judges in these two cases seems 
to me to be applicable to eases where the 
persons sought to be made liable are not 
members of a Company bubare individuals 
who have appointed a person to represent 
them; and it must be noted that this is not 
a Company incorporated uudar the Qəm- 
panies Aci when a suit would, of course, not 
be against an individual shareholder. Ib is 
an association of individuals authorised by a 
local Act to sue and be sued by their Chair- 
man; and the language of some of the Judges 
goes a long way towards making the pre- 
sence of the agent with a right to sae, 
residence and notice on him good service on 
which to found a suit on the judgment. 
Copin v. Adamson (3) does not decide thig 
point and will be considered on the second 
point. The last case, Fazal Shau Khan v., 
Qafar Khan (13), was one in which the 
defendant appeared by an agent and defended 
the suit. The Bench uses the following 
words:-— Ib appears, however, fron the 
evidence that the appellant carried on 
business by his ,2gent within the limits of 
the territory, Moreover, the defendant 
did not protest that the Court had no juris- 
diction, but appeared by an agent and 
defendedsthe suit. Having done 89, and 
having gaken the chance of a judgment in hig 
favour, he cannot now, when an action is 
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brought against him ôn the judgment, tako 
exception to the jurisdiction.” It is difficult 
to say on which of the two propositions the 
Court founded its judgment. On the facts, 
there was certainly a clear submission. - On 
the whole, in spite of the language used in 
these judgments on which the plaintiff relies, 
I am not prepared to hold that the law allows 


«service on an agent of a partnership to create 


jurisdiction on the ground of residence. 

The next condition is, where the defendant 
has submitted to the jurisdiction in any of 
the three ways grouped together under that 
head. In theview I take, this must be 
largely a question of fact in each case. In 
this case, the two parties now sued did, for 
many years, carry on business as a firm in the 
jurisdiction of the Court of Singapore and 
each of the defendants was at one time 
managing the business there. Each of them 
did, at one time, give a power-of-attorney to 
a relative to manage the firm’s business 
during their absence. One of those powers 
has been exhibited in the case and has 
already been referred to. It is in English 
form and confers the widest powers. It 
authorises the agent, on behalf of the firm, 
to demand, sue for, collect and receive ete. 
the rents and profits of any tenancies, to take 
and use all lawful proceedings and means 
by distress or action or otherwise for recover- 
ing such rents and for enforcing the perforn- 
ance of any covenants or for evicting, ejecting 
or recovering damages from tenants; to demand, 
sue for, enforce payment of all monies, securi- 
ties or personal estate and to prove in any 
bankruptey for any property due; to adjust, 
settle, compromise or submit to arbitra- 
tion any debt; to commence, prosecute or 
enforce or defend, answer or oppose all actions 
and other legal proceedings and demands 
touching any of the matters aforesaid or any 
other mattersin which the defendant may 
be held interested and generally to aot as 
his attorney in relation to all matters in 
which he may be interested. Now, it is 
obvious that this power to sue, on behalf of 
the defendants, can only have referanca to 
the Supreme Court of Singapore cr the 
Courts subordinate to its jurisdiction. Ib ig 
clearly established that, if they had been 
plaintiffs in the suit, there would have 
beén a selection of the forum and it is also 


clear that if, in'amy contract, there had been ° 


an agregment that suits should be decjded 
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by the Court of the place of business, there 
would have been a contract to submit. I 
can see no reason why a power-of-attorney of 
this character which, presumably, is brought 
to the notice of persons dealing with the firm, 
should not be evidence that the members of 
the firm adopted the Court of Singapore as 
the forum before which their claims were to 
be brought. Is there anything in the deci- 
sions which compels me to hold otherwise? 
This point does not appear to have been 
pressed on the Judges of this Court, who 
decided the case Nalla Karuppa Setttar v. 
Mahomed Iburam (10). There was no power- 
of-attorney in that ease, the service having 
been on one resident partner; and it may be 
that the facts in that case were not clearly 
as strong as they are in the present case. 
The decision went entirely on the question 
whether the defendant was constructively 
resident and whether service on the resident 
partner was sufficient to found jurisdiction. 
The cases reported in Shaik Atham Sahib v. 
Davoud Saheb (16) and Sivaraman Ohelti v. 
Iburam Sahib (17), are of no assistance on 
this point. The question there was whether 
the defendant had in fact submitted himself 
to the jurisdiction by appearance in the 
snit, In one case, it was held that he had 
and in the other that he had not. But this 
point does not arise in the present case, Nor 
is any assistance to be derived from the 
decision of the Privy Council in” Gurdyal 
Singh v. The Raja of Faridkot (18), which 
was an attempt to enforce an ex parte judg- 
ment recovered against a person, who had 
not been served in any way, was non resident 
and was not carrying on business within the 
territory of the State. I can find no decision 
laying down that the facts, such as are 
proved in this case, are not evidence of 
submission in one of its forms. I am 
strengthened in the view that I take by the 
language of the Judges in the two Bank of 
Australasia cases to which I will now refer. 
The facts have already been set out. There, 
a Colonial Act provided that all actions and 
suits instituted by the Bank and all actions 
and suits prosecuted against the Bank shall 
be instituted by and prosecuted against the 
Chairman for the time being of the said 


(16) 32 M. 469; 3 Ind. Cas, 190; 19 M. L. J. 457, 
(17) 18 M. 327. 


(18) 220, 222; 21 I, A, 171; ue P, R. 1894, 
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Bank, and in the judgment of Wilde, 
0. i in athe case against Harding a 
he states as follows:— It appears that ° 
the defendant was a partner in the Com- 
pany and that the Act provided that 
certain rights should be conferred on part- 
ners, and that the business should be 
carried on under certain regulations, all 
conducing to their benefit. It may be 
judicially taken that such an Act ‘has been 
obtained at the request of the partners. By 
this Act, itis contemplated that the business 
of the Company could be more conveniently 
carried on if one member were sued instead 
of all, and execution might be issuable 
against the property of the rest.” The only 
point strongly argued was whether the 
remedy by execution was in substitution of 
the remedy against the partners individually. 
It seems to me that, if the defendant had 
thought that this Act which was procured 
for his benefit could not be considered as 
a submission by him to the forum, in which 
the Chairman was authorised to sue and be 
sued, that point would have been taken in 
the two cases. The fact that the power of 
the Chairman to sue in the Courts was given 
by the statute and not by a power-of-attorney 
as in this case, does not, I think, make any 
difference, and one learned Judge, as already 
pointed out, treated the Chairman as his 
agent for this purpose. These two cases are 
authorities which have never been questioned 
and lam unable to distinguish them on 
principle from the present case. They are 
treated by Mr. Dicey as examples of sub- 
mission and it is clear that they are not 
cases where the defendant’s liability is based 
onthe fact that he was the plaintiff in 
the lower Court, or appeared in the suit or 
contracted with the other party to the suit 
to submit the matter of the snit to the 
jurisdiction of the Court. It must, theregore, 
be that submission in one form or other 
must be a mixed question of law and fact, 
and where we find, as appears in this case, 
that the agent is specifically appointed to 
bring suits of all sorts with references to the 
partnership in the foram jn which he is 
subsequently sued, I cannot construe this as 
anything but a submission tothe forum 
within the meaning of one of the conditions 
required for giving a jurisdiction. That 
Court having acquired jurisdictia and 
service out of jurisdiction by order of fhe 
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Court being proved, the defendants prima 
facie are bound by the judgment and, as 
_ they. have not raised any defencs to the 
suit, the plaintiffs should have been given a 
decree in the lower Court. The decision 
of the lower Court is reversed. There will 
be a decree for Rs. 7,336-1-7 with costs. 
Subsequent interest at 6 per cent. from date 
of plaint. 
Sankaran NAIR, J.—I agree. . 
Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Cryin ApPPsAt No. 239 or 1907. 
March 3, 1911. 
Present:—Mr, Justice Abdur Rahim and 
Mr. Justice “Ayling. 
KUTTAYAN alias KOSIKANI 
RAVOTHAN AND oTHEers—PLAINIIFS3—~ 
APPELLANTS 
VEr38Lts 
MAMMANNA RAVUTHAN AND otae3s— 

DEFENDANTS ——PLAINTIPR3 AND TAE LEGAL 
REPRESENTATIVES OF FOURTA DEFANDANT — 


RESPONDENT. 

Muhammadan Law—Sanni—Shafie—Wakf, nature 
of—Proprietary rights—Religious institution —Mosque 
—Ewclusion from worship—Injunction—~Co-owners—~ 
Necessary work carried out by one co-owner. 

According to the accepted view of the Sunni Schools 
of Muhammadan Law, which comprise the’ followers 
both of Imam Abu Hanifa and Imam Shafie, it is in 
the very conception of a wakf—which is the name for 
a grant by which mosques and similar institutions are 
dedicuted—taat all proprietary rights of men should 
be extinguished in the property so dedicated. 

The proprietary rights in the subject-matter of 
wakfs become re-vested in God. 

Ag it is the object of a dedication of the nature of a 
mosque that the public should say their prayers there- 
in, it is nof open to those who are charged with the 
supegintendence and management of a mosqae to 
exclude any Muhammadan who wishes to say his 
prayers in it, except on the ground of misbshaviour, 

It is not open to a joint owner to prevent by an 
injanction the carrying oub ofa necessary work by 
another co-owner on property held in common. 


Second appeal against the decces of the 
‘Sabordinate Judge of South Malabar at 


Palghat, in Appeal Suit No. 309 of 1903, 


presented against that of the Districts Munsif 
of Alatur, in Original Suit No. 78 of 1904. 

Mr, Q V. Anantakrishna Ayyar, for the 

Appellgats. 

Wr. J. L. Rosario, for tha Raspondaats, 
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. JUDGMENT.— Tha suit in whioh the 
second appeal has arisen was instituted by 
the plaintiffs representing the Shafie resi- 
denta-of a place called Pudunagaram in 
Koduvayur Amsam in Palghat #aluk under 
the provisions of section 30, Civil Procedure 
Code (1882), against defendants as re- 
presentatives of the Hanafis of the same 
locality praying for an injunction restraining 
the latter from enlarging a certain howth or 
reservoir attached to a. mosque, which has 
been found by both the Courts to be in their 
exclusive management ever since another 
mosque was built along time ago by the 
Shafies in the same compound, from using 
some granite stones lying in the compound 
in the construction of the reservoir and from 
obstructing a pathway extending from the 
gate of the older mosque by the side of its 
reservoir to tha mosque which is in the 
exclusive possession of the plaintiffs alleging 
that the extension of the reservoir would 
obstruct the right of way. One of the 
questions raised by the issues, framed by the 
District Munsif, was whether the mosque, in 
which the Hanafis generally say their prayers, 
and the reservoir attached thereto, which is 
intended to enable the oongregation to 
perform ablutions, are the common propertieg 
of the plaintiffs and the defendants. The 
Muasif found that as the Hanafis have bean 
in exclusive possession of and using thia 
mosque ever since the other mosque was 
baili by the Shafies, that is, for a period of 
more than 12 years,. the latter have lost 
their right in the older mosque and its 
reservoir. The Subordinate Judge, in 
appeal, has confirmed this finding. It seams 
to us that the finding mast ba understood 
with reference to the subject-matter of the 
litigation and the real character of the 
claims put forward by the parties. As wa 
read the pleadings, the Hanafi; only claim 
exclusive rightof supervision and manaza- 
ment of the mosque in which they habitually 
say their prayers with its appurtenant 
reservoir while the Shafies claim a similar 
right with respect to the mosque in which 
they say their prayers, and not that either 
of the parties claims any rights of owner- 
ship in these places of public worship as if 
they were ordinary property or that one 
patty denies the right of the other party to 


say their prayeragin the mosque to which the® 


former habitually regort for their prayerd. 
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And Mr. Rosario, who appeared for the 
respondents, and Mr, Ananthakrishna Ayyar, 
who appeared for the appellants, both very 
properly agreed before us during the 
course of argument thatthe findiag of the 
lower Courts on this point must be under- 
stood in the sense we have indicated. Ib will 
suffice for us, therefore, to point out that 
according to the accepted view of the Sunni 
Schools, which comprise the followers both 
of Imam Abu Hanifa and Imam Shafie, it is 
in the very conception of a wakf—which is the 
name for a grant, by which mosques and 
similar institutions are dedicated—that all 
proprietary rights of men should be extin- 
guished in the property so dedicated. The 
result, according to the theory of Muham- 
madan Law, is that proprietary rights in the 
subject-matter of wakfs become re-vested in 
God inasmuch as He is originally the owner 
of all created things and itis by His per- 
mission thaf men acquire rights therein so 
that when men’s right ceases in a particular 
thing, it reverts to the proprietorship of God. 
(See Hamilton’s Hidaya, Grady’s edition, 
pages 231, 232.) Further, as it is the object 
of a dedication of the nature of a mosque that 
the public should say their prayers therein, 
it 18 not open to those who are charged with 
the superintendence and management of a 
mosque to exclude any Muhammadan who 
wishes to say his prayers in it, excapt on the 
ground of misbehaviour. This question arose 
in several cases upon a claim made by some 
Hanafis to exclude certain Muhammadans, 
known as Wahabis or Ahli Hadith, who 
do not attach themselves to any one of the 
recognized schools of theology, from mosques 
founded by Hanafis, on the ground that the 
former during prayers pronounced “Amen” 
ina loud tone and practised rafael yadain, 
3, e, raised their hands to their ears at certain 


, stages of the prayer contrary to the ritual 


adopted by the Hanafis, But the Courts in 
India, and ultimately the Privy Council, have 
decided against nucle claim [see Fazl Karim 
v. Maula Baksh (1), Ata-ulleh v. Azim-uilah 
(2), Jangu v. Ahmad-ullak (8), Abdus Subhan 
v. Kurban Ali (4)] anda claim of this nature 


(1) 18 ©., 448; 18 I. A. 59, . 
(2) 12 A. 494; A. W. N. (1890) 179. 
(3) 18 A. 419, ; 
"e (4) 35C, 294; 70,1. J. 433; 8 M L.T 191; 12 0, 
W. N. 289, 
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would ba still mora untenable as between tha 
Hainafis gnd the Shafies, both of whom 
belong to the Sunni school calling them- 
selves Ahlus Sannat wal Jamaat or the 
orthodox sect as distinguished from Ahlual- 
bidat, z. e.„ innovators or heretics. The 
respective followers of Imam Abu Hanafi, 
Imam Shafie, Imam Malik and Imam 
Ahmad bin Hambul, no doubt, differ among 
themselves on certain points of canenical and 
municipal law, but such differences are 
treated as of minor importance compared 
with the essential principles of law and 
theology in which they all agree. 

As regards the burial-grounds surrounding 
the two mosques, it is found that they 
originally belonged to the Hanafi and the 
Shafie rasideats of the locality and since the 
new mosque was built, the Hanafis have 
been barying their dead in the ground 
surrounding the old *mosque and the Shafies 
have been using the ground surrounding the 
new mosque for the burial of their dead and 
that there were boundary marks dividing the 
two burial-grounds. This is nota finding 
which can be said to be sufficiently clear as 
showing that one party asserted aright to 
exclude the other party from use of the 
ground in which both had an interest. Nor 
is it clear that the Subordinate Judge meant 
to find that the barial-grounds are nob 
dedicated to the use of the general publie but 
are private burial-grounds bslonging jointly 
to the descendants of those Shafies and 
Hanafis, who originally owned the land. On 
the other hand, the barial-grounds are spoken 
of as appurtenants to the two mosques which 
might suggest that they had been dedicated 
to public us, It would have baen, therefore, 
necessary tu call for clear fiudings on the 
questions whether the burial-grounds have 
been dedicated to the public or are private 
burial-grounds ahd whether one party 
asserted a right to exclude the other party 
from burying the dead in the ground attached 
to the mosques in their respective possessions 
and, if so, when, were it not that this appeal 
is concluded by the finding of the Subordinate 
Judge that the extension of the reservoir has 
become necessary for the proper uss of the 
older mosque asa place of worship. Suppos- 
ing the plaintiffs have a joint interest in the 
burial-ground and ara entitled to say their 
prayers in the older mosque, if wouldQnot be 
open to them to object to the extension vf 
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the reservoir inthe way proposed ff such 
extension became necessary,as found, to enable 
the congregation to perform the necessary 
ablutions before saying their prayers. The 
Subordinate Judge seems to be doubtful 
whether a defined pathway, as claimed by the 
plaintiffs, exists at all by the side of the 
reservoir but, even if there is such a pathway, 
it is conceded that upon the allegations of 
the plaintiffs themselves, who claim to bs 
proprietor#in common of the burial-ground, 
there could be no question of easement. The 
plaintiffs claim the use of the pathway by 
virtue of their right as joint owners of the 
land on which the path runs, but if is not 
alleged that the destruction of a portion 
of the pathway by extending the reservoir 
would to any extent interfere with the 
user by the plaintiffs of the ground 
surrounding the old mosque for the burial of 
their dead, supposing they have such a right. 
It is found that there is arfother way, though 
somewhat longer, by which the plaintiffs can 
get access to the mosque to which they 
ordinarily resort for prayers and to the 
‘burial-ground attached to if and as the 
extension of the reservoir in question has 
become necessary, there can be no doubt that 
the lower Appellate Court was right in 
refusing to grant the injunction asked for by 
the plaintiffs. The plaintiff's claim to the 
stones is found to have become barred; there 
is no difficulty in our accepting that finding. 

The appeal, therefore, fails and is dis- 
missed with costs, 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
OivIL Rue No. 5715 o 1912. 
August 30, 1912. 
Present:—Sir Asutosh Mookerjee, Kr., Judge, 
and Mr. Justice Beachcroft., 
SATI PROSAD GARGA AND anotHER— 
PLAINTIFFS — PETITIONERS 
' : Versus 
RADHA NATH MAITY AND ANOTHER— 


Deranpayts—Opposite Parry. 
Bengal Tenancy Act (VIII of 1885), ss. 62, 188—Suit 
for excess land —Act which landlord is authorised to do 
Joint landlords—Mitakshara joint family—Suit for 
excess land igstituted by two or more members, whether 
pies. 
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The institution of a suit for alteration of rent on 
alteration of area, under seftion 52 of the Bengal 
Tenancy Act, is an act which the landlord is authoris- 
ed to do under that Act, within the meaning of sec- 
tion 188, and which must be done by all the joing 
landlords together, or by their representative. 

Gopal Chunder Das v. Umesh Narain Chowdhry, 17 
C., 695, referred to, 

The Legislature has expressly provided for the per- 
formance of an act, not only by the entire body of 
the joint landlords, but also by their representative. 
Butthe Legislature contemplated that where such 

2 = = [4 
representative is allowed to act, he must be a single 
individual; in other words, the act must be done by 
a single agent authorised to act on behalf of the 
entire body of landlords. The Legislature apparently 
contemplated acts done by a common manager sp- 
pointed under the Bengal Tenancy Act. 

Therefore, where a suit for the assessment of rent 
on excess land under section 52 of the Bengal 
Tenancy Act, was instituted by two members of 
a joint Mitakshara family: 

Held, that they had not instituted the suit as agents 
authorised to act on behalf of all the landlerds. 

Quxre.—Whether a member ofa joint Mitakshara 
family, even if he happens to be the head of the family, 
can be said to be an agent authorised on behalf of 
other members of the family? 

Sub. 


Rule against the decree of the 
ordinate Judge, Midnapur, dated the 6th 


January 1912, confirming that of the 
Mansif, Tamluk, dated the 25th May 
1911. 


Dr. Rash Behary Ghosh, Babus Jogesh 
Chandra Dey, Monmotho Nath Mookerjee and 
Proboth Ohandra Chatterjee, for the Peti.” 
tioners. 

Babu Mohini Nath Bose, for the Opposite 
Party. 


JUDGMENT.—We are invited in this 
Rule to set aside a decree made by the 
Court of Appeal below, in affirmance of that 
of the Court of first instance, ina suit for 
what has been described as assessment of 
rent. The plaintiffs are members of a 
joint Mitakshara family and commenced 
this action on the 12th September 1910, 
for assessment of rent under section 52 of 
the Bengal Tenancy Act in respect of a 
holding in the occupation of the defendants. 
The case for the plaintiffs is that the 
defendants hold a tenancy*of 29 bighas, 12 
cottahs at an annual rent of Rs. 25, that 
upon measurement, it has been discovered 
that the area in the occupation of the 
defendants is 44 bigkas, 17 cotiahs and 4 
chittaks and that, consequently, the defend- 
ants are liable to pay fair rent in respect 
of the excess land. The plaintiffs, 
therefore, pray that rent may be assessed 
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at Rs. 46-7-3 for 45 bighas, 5 cottahs, 4 
chittaks of excess land and that the 
aggregate rent of the land in the occupation 


of the defendants may be settled at 
Rs, 71-7-3 gundas. The plaintiffs further 
pray that a decree may be made for 


arrears oferent at the rate so determined. 
The defendants resist tha claim on the 
merits ard also plead that the suit has not 
been properly constituted, inasmuch as the 
son cf one of the plaintiffs, who is interested 
in the superior interest as a member of 
the joint Mitekshara family, has not been 
joined as a co- plaintif, Upon these 
pleadings, the Court framed an issue in 
these terms: ‘Is the suit bad for defect 
of parties P” The objection taken by the 
defendants on this head was deemed fatal 
by the primary Court, and the suib was 
accordingly dismissed. Upon appeal, the 
Subordinate Judge has affirmed that decision. 
Two questions, therefore, require considera- 
tion, namely, jirst, whether section 188 of 
the Bengal Tenancy Actis applicable to a 
case where assessment of rent is sought 
under section 52 of the Bengal Tenancy 
Act; and, secondly, whether the plaintiffs, 
as members of a joint Mitakshara family, 
are entitled, notwithstanding the provisions 
of section 188 of the Bengal Tenancy Ac}, to 
maintain the suit on the ground that they 
represent the other members, if any, of the 
family. 


With regard to the first point, it hag not 
been disputed that so far back as 1890, it 
was ruled by this Court, in the case of 
Gopal Ohunder Das v. Umesh Narain 
Ohowdhry (1), that the provisions of section 
188 of the Bengal Tenancy Act are 
applicable to suits for alteration of rent on 
alteration of area under section 52 of the 
Bengal Tenancy Act. That decision has 
never been successfully challenged and was 
followed in Khondakar Abdul Hamid v. 
Mohini Kant Saha Ohawdhuri (2). In the 
case last mentioned, a distinction was 
drawn between cases in which the plaintiff 
seeks assessment of rent on eexcess land as 
constituting a separate holding and cases 
in which the plaintiff seeks assessment of 
rent upon the entire holding inclusive of 
the excess land ; it was held by Mr, Justice 


(1) 17 C, 695. e °* 
(2) 40. W N. 608, 
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Banerjee, that in cases of the former descrip- 
tion, section 183 was not applicable. In a 
later caŝ$e, Abdul Hakim Shaha v. Rajendra 
Narayan Rai (3), it was, however, doubted 
whether this distinction was well-founded 
on principle. Anyhow, the rule recognised 
in Gopal Ohunder Das v. Umesh Narain 
Chowdhry (1), has been uniformly followed 
in this Court for twenty-two years, and we 
are not prepared to dissent from that view 
at this distance of time. We may add 
that the learned Vakil for the petitioners 
contended with much force that the framers 
of the statute could never have intended 
that section 188 of the Bengal Tenancy 
Act should be applied to suits, because it 
cannot be maintained that an agent 
authorised to act on behalf of the landlords 
is competent to institute a suit in his 
own name on their behalf. It is too late, 
however, to contend that section 188 is 
not at all applicable to suits ; because it 
was ruled by their Lordships of the 
Judicial Committee, in Jatindra Nath 
Chowdhry v. Prasanna Kumar Banerjee (4), 
that section 183 applies to suits for 
enhancement of rent properly so called, 
We must take it, therefore, as indisputably 
settled that section 188 is applicable to 
suits. The only question is, whetler it is 
applicable to suits for assessment of rent 
under section 52 of the Bengal Tenancy 
Act. No doubt, thereis this fundamental 
distinction between suits for enhancement 
of rent under section 80, and suits for 
assessment of rent under section 52, that 
in the former case, the enhanced rent 
cannot be, while in the latter case the 
assessed rent may be, recovered for a 
period antecedent to the suit: Jagannath 
Manjhi v. Jamman Ali (5). But, still the 
jostitation of a suit like the present for 
assessment of rent under section 52, may 
properly be desmed an act which the 
landlord is authorised to do under the 
Bengal Tenancy Act, within the meaning of 
section 188, as laid down in Gopal Chunder 
Das v. Umesh Narain Ohowdhry (1). The 
first ground, therefore, fails, 

With regard to the second point, it has been 
contended that a member ‘of a Mitakshara 

(3) 18 CO. W. N. 635; 1 Ind. Cas. 312. 

(4) 38 C. 270; 8 Ind. Cas, 842; 15 C. W. N. 74; 9 M. 
L. T. 1; 13 0. L. J. 51; 8A L.J. 1; 13 Rpm. L, R. 1; 
21 M. L. J. 92; (1911) 2 M. W. N, 119. 

(5) 29 O, 247, ü 
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family may be allowed to institut a guit 
of this description on behalf of other 
members of the family as their ra- 
‘ presentatiye, and reliance has been placed 
upon the decision of the Judicial Committee 
in the case of Kishan Prasad v. Har 
Narain (6). Reference has also been made 
to the cases of Hort Lal v. Nimman Kunwar 
(7) and Madan Lall v. Kiskan Singh (8), 
where a view contrary to that taken by this 
Court in Suraj Prosad v. Golab Ohana (9), 
as to the effect of section 85 of the Transfer 
of Property Act, was adopted. Now, it 
need not be disputed, as pointed ont by the 
Judicial Committees in the case of Jogendro 
Dab v. Funindro Deb (10), that under certain 
circumstances, a suit instituted by the head 
of a Mitakshara family operates in its result 
in the same way as if the other members 
had been parties thereto. Bat the question 
must be decided in each individual case, 
whether the institution sof the suit by one 
or some alone of the members of the 
family, is permissible in view of the 
statutory provisions, if any, applicable to the 
subject. Here, section 188 of the Bengal 
Tenancy Act provides that where two or 
more persons are joint landlords, anything 
which the landlord is under the Act 
required or authorised to do, must be done 
either by both or all those persons acting 
together, or by an agent anthorised to act 
on behalf of both or all of them. It is 
clear, therefore, that the Legislature has 
expressly provided for the performance of 
an act, not only by the entire body of the 
joint landlords, but also by their re- 
presentative. Bot the legislature con- 
templated that where such representative 
is allowed to act, he must he a single 
individual ; in other words, the act must be 
done by a single agent authorised to act on 
behalf of the entire body of landlords. In 
the, case before us, the suit has been 


instituted by two members of the joint. 


family ; it cannot, therefore, be contended 
that they had instituted this suit as 
agents authorised to act on behalf of 
all the landlords. It is, moreover, doubtful 

(6) 13 C. L. J. 345; 88 A. 272; 15 O. W. N. 821; 
9 Ind. Cas 739; 8 A. L.J. 256; 9 M. L. T. 348; 21 M. L. 
J. 378; 13 Bom! L. R. 359; 38 I. A. 45; (1911) 2 M. 
W. N. 395, 

(7) 9A, L. J. 819; 34 A. 549; 15 Ind. Cas, 126, 

(8) 9 A. L. J. 844; 34 A. 572; 15 Ind. Cas, 198. 


(9) 298, 517. 
190) 4 MI A, 367; 17 WR 104; 11 B: Li. R. 244, 


whethər a member of a joint Muta%- 
shara family, even if he happens to bs 
the head ofthe family, can be said to be 
an agent authorised on behalf of other 
members of the family; the Legislature 
apparently contemplated acts done by 2 
common manager appointed ‘under the 
Bengal Tenancy Act. We are, consequently, 
of opiuion that the suit hag been improperly 


constituted and cannot be maintained. The 


second ground, therefore, fails. 

The result is that the Rule is discharged 
with costs. We assess the hearing fee at 
three gold mohurs. 

Rule discharged. 


MADRAS HIGH COURT. 
Civit Appean No. 36 or 1909. 
November 27, 1912, 
Present:—Mr. Justice Miller and 
Mr, Justice Abdur Rahim. 
K. LAKSHMANA ALIYAR-—Dsogasep AND 
ANOTHER— Å PPELLANTS 
versus 


SANKARAMOORTHY PIGOAYAN ayo 


OTHERS— RESPONDENTS. š 

Sale—Sale by one Hindu co-parcener of his share to 
another co-parcener —T'ransfer of Property Act (IV of 
1882), ss. 55, 81, 82, 101— Reservation of part considera- 
tion for mortgage to be afterwards executed by vendee 
— Lien for unpaid purchase-money -Mortgage to third 
party of part of property sold—-Subsequent mortgage to 
vendor —LPriority—Agreement to mortgage, whether 
entingutshes lien, 

It is competent to a Hindu co-parcener to sell his 
share of family properties to another co-parcener and 
sucha transaction, whether it be termed sale or 
surrender, has the effect of @ sale as defined in the 
Transfer of Property Act, and, where a part of the 
purchase-money remains unpaid, the vendor co-parce- 
ner has a lien onthe property to the extent of the 
unpaid consideration under section 55 of the Transfer 
of Property Act. : 

The vendee, in such a case, has all the rights which 
a stranger purchaser from s co-parcener would have. 

Chinna Pillay v. Kalimuthu Pillay, 35 M. 47; 2M. 
W. N. 238;9 M L. T. 389; 21° M. L. J. 246; 9 Ind. 
Cas. 596, referred to. 

Where, under the terms of s sale-deed executed by 
one Hindu co-farcener to another, a portion of the 
purchase-money was reserved by the vendee for a 
hypothecation bond to be executed later by the vendee 
to the vendor, and sach bond was executed after 
another mortgage bond in respect of the same pro- 
perties was executed to a stranger: 


Held, (1) that the earlier mortgage in point of date © 


had no priority overgshe mortgage in favour of thee 
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vendor as the latter had a lien over the whole of the 
properties sold in respecteof the unpaid purohase- 
money of which the first mortgagee must be deemed 
to have had notice; 

(2) that under section 101 of the Transfer of Pro- 
perty Act, the lien was not merged in the mortgage 
taken by the seller, nor was the mortgage a substi- 
tution of the agreement creating the charge which 
was kept alive for the vendor’s benefit; 

(3) that section 81 of the Transfer of Property Act 
did not apply as the first mortgagee had notice of the 
lien. i 

Appeal against the decree of the Court 
of the Subordinate Judge of Tinnevelly in 
Original Suit No. 24 of 1906. ~ 

Messrs, K. Sreenivasa Aiyangar and S. 
Srinivasa Aiyangar, for the Appellants. 

Messrs. Devadoss and T. R. Ramachandra 
Aiyar, for the Respondents. 

JUDGMENT. 

MiLLER, J.—The question in this appeal is 
a question of priorities. The second defend- 
ant sold to his other cə-parceners his one- 
sixth share of the family property for 
Rs. 70,000, and obtained a mortgage bond in 
1894, The sale-deed is Exhibit H. We 
are conserned with that portion of the price, 
Rs. 7,000 which was not paid to the seller 
at the time; the deed contained a statement 
that that (Rs. 7,000) had been reserved 
on account ifa hypothecation bond “that 
has to be éxecuted by youto me.” That was 
iå August 1894. Then, in November 1894, 
the plaintiff obtained a mortgage (Exhibit A) 
of some of these properties; and, on the 12th 
December 18394, the Ist defendant gave to 
the 2nd defendant a mortgage (Exhibit II) 
of some of the properties in Kamsapuram, 
which ware some of the properties of which 
the one-sixth share was sold in August. 
Now, the question is whether, by reason of 
the prior agreement before this mortgage 
(Exhibit II, I ought to have said, was 
executed in pursuance of the agreement in 
Exhibit H), whether by reason of the 

existence of this agreement before the mort- 
“gage to the plaintiff, the mortgage Exhibit IL 
_ Should not be held to have priority over that 
of the plaintiff, The Subordinate Judge has 
found and, I think he is right, that, at 
the time of the  plaintiff’s mortgage, the 
plaintiff must be taken to have’had notice 
that Rs. 7,000 of the sale arnount remained 
unpaid, and to have known that the vendor, 
the 2nd defendant, had a charge*upon the 
e property sold to the extent of the portion 
gf the price which remained pupaid. The 


m + 


+ è 
Subordinate Judge holds that the mortgage 
to the plaintiff must be postponed to the 
extent ofethe prior charge known to him 
and the effect of thatis that the mortgage 
Exhibit II will take priority over the plain- 
tifs mortgage on one sixth of the Kamsa- 
puram properties encumbered by it. The 
appeal is by the plaintiff. The first argu- 
ment I shall deal with is the contention 
that one co-parcener cannot sell his share 
to another, and, consequently, that there 
could be no charge upon the property under 
section 55 of the Transfer of Property Act. 
Now it is clear, I think, and it was not denied, 
that a co-parcener can alienate or geb rid of 
his share to other co-parceners, nob neces- 
sarily to them all jointly but to one whom 
he chooses or to some out vf the whole body. 
But it was urged that he cannot do this 
by way of sale bat by way of surrender. 
But it seems to me that, if the transaction 
takes the form ofa sale and is for valuable 
consideration and if the other co-parcener 
accepts the transfer asa sale, there is no 
reason why we should nof attach to the tran- 
saction, whether itis called a surrender or 
whether it is called a sale, the effect which 
the Transfer of Property Acb gives to a 
sale. The 2nd defendant by Hxhibit H 
certainly purported to sell for a price of 
Rs. 70,009 his share of the joint property 
and the effect of the transaction was that 
his share of the joint property was trans- 
ferred to his co-parcener. I think it is 
clear at the present day that it cannot be 
said in this Presidency that «a co-parcener 
has no share which he could sell. There 
is no doubt that he can alienate to an 
outsider that which he can claim at parti- 
tion and that is proparly called a share, 
and a recent case shows that the extent 
that is alienated, whea it comes to be divided 
for the outsider’s benefit, will be that which 
would have been divided if partition tad 
occurred at the time of the alienation. That 
ssems to ba the decision of the Fall Beach in 
Ohinna Pillay v. Kalimuthu Pillay (1). Is 
is impossible, I think, to say that there is 
nothing which he could alienate to his 63- 
parceners, nothing which they could obtain 
in exchange for their money. “1 fail to sea 
why the transaction does not come within 


(1) 35 M. 47; (1911) 2 M. W. N. 233; 9 L. T, 
389; 21 M. L. J. 246; 9 Tad. Cas, 596. 


“+. 


«He 


Vol. XVI] 


RAM DAS V. MUNNA. 


the Transfer of Property Act’s definition of 
sale as the transfer of ownership in ex- 
change fora price paid or promised or part 
paid and part promised. Now, if ib is a 
sale, then a charge attached to the whole 
of the property sold to the extent of 
Rs. 7,000, and, on that, the finding of the 
Subordinate Judge, which I have accepted, 
is that it was known to the plaintiff. Then, 
it is said that there was “a contract to the 
contrary” 7.e,, the statement in Exhibit H 
that “this money is reserved with you in 
order that you may execute to me a hypothe- 
cation bond for that amount’, a contract 
which negatived the charge created by sec- 
tion 55 of the Transfer of Property Act. 
I kave had some doubt whether I should 
not hold that the statement in Hxhibit H 
had that effect, but, on the whole, I think 
if does not, It certainly does not necese 
sarily have that effect; it is,not necessarily a 
substitution of this agreement for the charge 
and.it was nowhere before alleged that 
there was a contract in lieu of the charge. 
1 think, therefore, that we cannot say 
properly that there was any such contract 
in the case. Then, the next argument was 
that, even if that be so, at any rate when 
once the mortgage, Exhibit II, was taken in 
substitution of the lien, the lien was gone. 
Bat, I think the effect of section 101 of the 
Transfer of Property Act is that we must 
hold, for the benefit of the vendor, who has 
a charge upon the property, that charge was 
not merged in the mortgage, Exhibit II, if 
it appears to be for the charge-holder’s benefit 
to keep it alive. Now, it is not suggested 
that it was not for 2nd defendant’s benefit 
to keep the charge alive, and, therefore, 
unless it is clear that he intended to give it 
up (and that, 1 think, is not clear from 
Exhibit II), I think we are bound to hold, 
according to section 101 of the Transfer of 
Property Act, that he did keepitalive. That 
being my opinion, it seems to follow that the 
Subordinate Judge’s decree is right. It was 
suggested that if that is so, then section 81 
of the Transfer of Property Act should be 
applied. But that applies only in cases where 
the plaintiff hasmo notice of the previous mort- 
gage. Ib is also suggested that we shonld 
apply the provisions of section 82 of the 
Trausfer of Property Act as to contribution, 
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objections and that attacks the finding of the 
Subordinate Judge that the plaintiff had 
notice that only some part of the price was un- 
paid. Ibis based on evidence which is in- 
tended to show that there was before the 
plaintif’s mortgage a definite agreement 
known to him that the particular lands of 
the Kamsapuram village were te be mort- 
gaged to secure the unpaid price under Ex- 
bibit H. The Subordinate Judge thinks that 
this is not proved and I certainly agree with 
him in that. The only witness, who speaks 
definitely to the agreement alleged, is the 2nd 
defendant himself and the question was only 
asked of him in cross-examination. His 
evidence, I think, can hardly be relied upon 
and there is really no other evidence in the 
case that there was any agreement other than 
the simple agreement to execute a hypothe- 
cation bond, In the result, I think the ap- 
peal fails and the memorandum of objections 
also fails and both must be dismissed with 
one seb of costs in each. 
ABDUR RAHIM, J.—I agree. 


Appeal dismissed: 
Memo. of objections dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Execorion or Deorsa APPEAL No. 52 op 1911. 
November 27, 1912. 
Present; — Mr. Lindsay, A. J. O., 
and Pandit Kanhaya Lal, A, J.C, 
RAM DAS—Dsorse-HoLpes—APPRELLANT 
VETSUS 
MUNNA AND otaers—d UDGMENT-DEBTORS—~ 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 

ra 14—Mortgagee, right of, to attach property before 
bringing it to sale—Attachment without sale when ° 
allowable. 
- Under Order XXXIV, rule 14 of Oivil Procedure 
(ode of 1908, a mortgagee i8 precluded only from 
bringing the mortgaged property to sale and not from 
attaching the property in execution of his money 
decree based ow the mortgage, so long as the sale 
is postponed till the obtaining of a decree on tha 
mortgage, 

Appeal against an order of the District 
Judge of Lucknow, dated 23rd June 1911, 


but it agpears to me that itis unnecessary to do 


i Sars b reversing that of the Subordinate Judge of e 
that in this suit. There is a memorandum of 


Lucknow, dated Z2nd April 1911. ° 
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Pandit Gokaran Nath Misra, for the Ap- 
pellant. 

Messrs. A. P. Sen ‘and S. V. Sinha, for the 
Respondents. 

JUDGMENI.—The facts of this case are 
fully set forth in the order referring the case 
for decision toa Bench. The question for 
consideration is whether a mortgagee, holding 
a simple m@ney decree for arrears of rent 
due in respect of the mortgaged proparty, 
hasa right to obtain an attachment of the 
mortgaged property in execution of that 
decree without bringing a sait upon his 
mortgage within the meaning of Order 
XXXIV, rule 14, of the Code of Civil 
Procedure. 

Section 99 of the Transfer of Property 
Act, as it existed prior to the coming into 
force of the present Code of Civil Prosedure, 
provided that where a mortgagee, in execu- 
tion of a decree for the satisfaction of any 
claim, whether arising under the mortgage 
or not, attached the mortgaged property, he 
would not be entitled to bring such property 
to sale otherwise than by instituting 
suit under section 67 of the Act. In enacting 
the present Code of Civil Procedure, the 
Legislature repealed the provisions of sec- 
tion 99 of Act IV of 1882, except in so far 
as it precluded a mortgagee from selling the 
mortgaged property in execution of his 
money decree otherwise than by obtaining a 
judgment of the mortgage-debt; and the 
object of the Legislature evidently was to 
prevent a mortgagee from suing his mort- 
gagor on a money debt and in execation from 
selling the mortgagor's interest in the pro- 
perty and purchasing ib himself with a view 
to curtail the equity of redemption and de- 
prive the mortgagor of his right to redeom 
the mortgage. The Legislature may also 
have intended, as pointed out by the Cal- 
cutta High Court in Judub Lall v. Madhub 
Lall (1), that the mortgaged property should 
not be allowed to be brought to sale by the 
mortgagee in execution of a money decree 
held by him, except by a suit on the mort- 
gage, to which dvery other incumbrancer 
should be a necessary party, so that the sale 
that may be ordered could ke free from 
incumbrances and thus fetch a fair value and 
may not be a prelude to the embarrassing 
litigation, which not unfrequently formed the 


(1) 21 O. 34, f 
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seyuel, of the sale of an equity of redemption, 
Previous to the passing of Act IV of 1882, it 
was also the practice of certain mortgagees 
to obtain, on causes of action other than 
those arising from their mortgages, decrees 
for money against the mortgagor, to bring 
the mortgaged property to sale in execution 
of their money decrees reserving their right 
as mortgagess with the result, as observed 
in Mahabir Singh v. Saira Bibi (2), that the 
sale having been notified as one in which the 
property to be sold was subject to a mortgage, 
the purchasers did not come forward to run 
the risk of harassing litigation with the mort- 
gagee in future suits, and the mortgagee or 
his benamidar was thus left in possession of 
the field, and, in too many instances, pur- 
chased the mortgagor’s interest in the pro- 
perty for a price for less than its real value. 

None of the above objections are, however, 
applicable to an attachment of the said pro- 
perty in execution 9f a money decree so long 
as its sale is postponed till the obtaining of 
a decree on the mortgage; and Order 
XXXIV, rale l4o0f the Code of Civil Pro- 
cedure, therefore, merely prohibits a mort- 
gagee from bringing the mortgaged property 
to. sale under the circumstances above 
mentioned. 


It is contended by the learned Counsel for 
the respondents that the omission of a refer- 
ence to such an attachment from Order 
XXXIV, rale 14, of the present Code implies 
that an attachment is also forbidden and 
that in any case under section 51 and Order 
XXI, rule 11, clause (2) G) of the present 
Code, no application for mere attachment can 
lie where it is not within the competence of 
the Court to grantor of a party to obtain 
an order for sale. But neither the section 
nor the rale and order, above referred to, pre- 
scribe that sale shail zmmediately follow. 
Property may be attached but no sale may 
follow or the sale’ may be postponed till a 
certain event has happened entitling the 
decree-holder to bring it to sale. The nature 
of the property attached might itself not 
admit of a sale or a party might expect 
early to become entitled to a sale on the 
mortgage debt due from the property to him 
being re-paid from the usufruet or otherwise. 
To prevent a mortgagee from attaching the 


(2) 17 A. 520 at p. 621; A. W. N. (1894) 4 
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mortgaged property in execution of # money 
decree under the above circumstances would 
be to allow an opportunity to the mortgagor 
to sell the mortgaged property td a third 
‘person, to pay up the mortgage-debt and to 
appropriate the surplus sale proceeds before 
attachment could ba effected and thus deprive 
the mortgagee of the benefit of his money 
decree. Section 99 ofthe Transfer of Pro- 
perty Act,las it stood before the passing of the 
present @ode of Civil Procedure, did not in 
express terms confer any authority òn a 
decree-holdér to attach the mortgaged pro- 
perty in lieu of his money debt. It merely 
enacted the law which was to be applied in 
case such an attachment was effected. Yet the 
interpretation put on that section by the 


different High Courts was that there was- 


nothing in that section to prevent an attach- 
ment by a decree-holder of the mortgaged 
property in lien of claims arising otherwise 
than under a mortgage.» [Ohandra Nath Dey 
v. Burroda Shoondury Ghose (8), Nathubhai 
v. Bat Ujam (4)]. The omission of a refer- 
ence to an attachment in Order XXXIV, rule 
14, of the present Code is of no significance, 
becanse the general authority for an attach- 
ment is contained in the Code elsewhere, 
Order XXXIV, {rule 14, moreover, does not 
prohibit decree-holders from selling pro- 
perties not mortgaged with them in execution 
of their decrees for money, and an embargo 
on the mortgagee’s right to attach that pro- 
perty in execution of his money decree, as dis- 
tinct from his right to sell, would, therefore, 
reduce him in respect of his money decree and 
his right to rateable distribution and the like 
toa position of great disadvantage. We cannot 
read into the section a prohibition, which the 
section itself does not contain, and the Court 
below was,-in our opinion, not justified in 
refusing to make an attachment. 

The finding of the Court below that the 
previous order, refusing to grant an applica» 
tion for sale, operated as a bar to an applica- 
tion forattachment cannot, also, in our opinion, 
be. sustained. 

We, therefore, allow the appeal and, setting 
aside the order and decree of the Court 
below, restore that of the Court of first 
instance with costs throughout, 


Appeal allowed. 
(8) 22 C, 818. 
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MADRAS HIGH COURT, 
Ssconp Crvin Appaan No, 1949 or 1911, 
December 12, 1912. 

Present:—Sir Ralph Banson, Kr., Judge, 

and Mr. Justica Sundara Aiyar, 

KOLATHU ALYHR—Appsiyayr 

versus 
RANGAVADHYAR AND OTHERS — 


RESPONDENTS. ° 

Pre-emption, contract of—-Whether enforceable 
Against covenantor’s heirs —Rule against perpetuities. 

If no time is fixed within which the agreement to 
convey is to be performed, a contract of pre-emption 
cannot be enforced against the heirs of the person 
who entered into the contract, as being obnoxious to 
the rule against perpetuities, 

Tf a man promises that he and hig heirs will con- 
vey, the promise may be enforced against himself, 
4. e., the promise may be treated as divisible, so as to 
make it enforceable against him, though it is not 
enforcoable against the heirs, 

- Nobin Chandra Soot v. Nawab Ali Sarkar,5 C. W. 
N. 343, followed. 


Sacond appeal against the decree of the 
District Court of Tinnevelly, in Appeal Sait 
No, 430 of 1910, presented against that of 
the District Munsif of Ambasamudram, in 
Original Sait No. 16 of 1910, 

Messrs. T. R. itamachandra Aiyar and T, 
R. Krishnasawmi Aiyar, for the Appellant. 

Mr. T., Rangachariar, for the Respondents. 

JUDGMENT.—The only question of law 
which it is necessary to decide in this case 
is, whether a contract of pre-emption can be 
forced against the heirs of the person who 
entered into the contract and, if so, whether 
the rule against perpetuities may bə relied 
on as rendering the contract invalid as 
against the heirs. The agreement in this 
case was that the covenantor, Ammaippen 
Ammal, in the event of selling the property 
in question should sell it to Abba Vathiar 
vagatra, on receiving the value stated and, 
if any building should be erected thereon, 
the costs thereof; but in case they do not 
desire it, she could sell it away to others 
according to her pleasure. The suit for 
the enforcement of the agreement was 
instituted against the heirs of the covenantor. 
Both the lower Courts decided that thé 
agreement was enforceable against the de- 
fendants. 

The first question is whether the agree- 
ment is enforceable against the heira of the 
covenantor. Nobin Chandra Soot v. Nawab Ali 
Sarkar 41) is an authority in favour of the 


* (1) 50. W.N, 348, “ 
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appellant. That judgment is in accordance 
with Stocker v. Dean (2). The Master of the 
Rolls, Sir John Romilly, observed as fol- 
lows:— The words are ‘in case Deborah 
Setchfield should wish to sell’? . . . Ib 
is manifest they anticipated that something 
was to be done by Deborah Setchfield, per- 
sonally, when this contract was to be carried 
into effect, and this limits the right to the 
cage of her wishing to sell in her life-time. 


This is the natural import of the words, and” 


it would be a strained construction of the 
contract to say that it applied to such a 
state of things as the present.” An uncon- 
ditional contract to sell would, no doubt, 
ordinarily bs enforceable against the heirs 
of the covenantor as if he had said “I and 
my heirs shall convey’ ' but the question is, 
can an agreement in the words “I promise to 
convey to you if I sell the land” be held to 
bind the heirs as if the promisor said “I 
promise that Lor my heirs snall convey to 
you if I or they sell”? In other words, is an 
agreement to convey enforceable where the 
option to sell is exercised by the heirs 
when the document says “If I gell,”? It 
seems to us that there is much reason in the 
view that such a contract is not enforceable 
against the heirs, But we do not consider 
it necessary to rest our decision on this 
guound. We are of opinion that if no time 
is fixed within which the agreement to con- 
yey is to be performed, the contract must be 
held to be invalid as infringing the rule 
against perpetuities, This is, undoubtedly, the 
rule which has been laid down in England. 
A mere personal contract cannot be questioned 
on the ground that it is obnoxious to the rule, 
But a contract which gives the promisee an 
executory interest in land is as much liable 
to the objection as a grant of the land itself, 
because the promisee obtains by virtue of 
the contract an equitable right in the land. 
See London and South Western Railway Co., 
y, Gomm (3), which dissented from Gilbert- 
son v. Richards (4), and Birmingham Oanal 
“Company v. Cartwright (5). See also Ed- 
wards v. Hdwards (6). The doctrine was 


(2) 51 E. R. 739; 16 Beav. 161; 96 R. 5. 76. 

(3) (1881) 20 Ch. D, 562; 51 L. J. Ch. 530; 46 L. T. 
449; 30 W. B. 620. 

(4) 4 H. & N. 277. 

(5) (1879) n Ch, D. 421; 48 L. J. Chi 562; 40 L, T. 


84; 27 597. 
= (6) 909) A. O, 275; 78 L. J. Ch, 504; 100 L. T, 849 
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applied%n this country by the Calcutta High 
Court in Nobin Ohandra Soot v. Nawab Ali 
Sarkar In Harts Patk v. Jahur-ud- 
din Qaei (7), Maclean, O.J., and Banerjee, J., 
held that an agreement of pre-emption could 
be enforced against a purchaser with notice 
from the promisor. According to the report 
of the arguments, the objection that the 
agreement infringed the rule against per- 
petuities was submitted to the Court, but 
the only point decided by the learned Judges 
was that the agreement was not unenforce- 
able against a purchaser with notice. In 
Ramasamt Patter v., Olannan Asari (8), 
Bhashyam Iyengar, J., expressed the opinion 
that the rule against perpetuities was appli- 
cable to an agreement of pre-emption but 
it was not necessary to decide the question 
and the learned Judge abstained from ex- 
pressing a final opinion on it, as if was not 
argued at the Bar, 


It is contended by the learned Vakil for 
the lst respondent that the English rule 
should not be applied in this country as the 
Indian Law does not recognise equitable 
estates except in the case of trusts, Al- 
though it is true that, according to the 
Indian Law, there are not two classes of 
estates, legal and equitable, there is no sub- 
stantial difference in the law to be applied 
to the case as the benefit of an equitable 
estate is in substance given to a person in 
whose favour a promise to convey lands has 
been made. The Specific Relief Act lays 
down that an agreement for the sale of lands 
may be specifically enforced against any per- 
son claiming under the vendor’s title arising 
subsequently to the contract except a bona 
fide purchaser for value without notice 
(section 27). The Indian Trusts Act also 
lays down that a transferee, taking with notice 
of a prior contract in favour of another, must 
hold the right obtained under his transfer 
as a trustee for the previous promise (sec- 
tion 91). In effect, therefore, one who has 
obtained a promise for the conveyance of 
land has a substantial interest in it; al- 
though, according tothe decisions of this Court, 
he cannot set it up in defence to a suit by a 
person who has obtained a subgequent trans- 
fer, he is bound to enforce his vights by a 


(7) 2.0. W. N. 575. f 
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suit for specific performance, Kurri Veera- 
reddi v. Kurri Bapireddi (9). Section 14 of 
tho Transfer of Property Act, which makes 
the rule against perpetuities applicable in 
this country, does not apply to merely con- 
tractual rights. Bat there is, in our opinion, 
no reason why the principle should not bo 
applied to contractual rights entitling a 
person to the conveyance of land and giving 
him a suhstantial interest in it in the sense 
we have indicated above. There is no reason 
for supposing that the Hindu Law encourages 
the perpetual tying up of landed property 
any more than the English Law does. Pos- 
sibly, as pointed out by Bashyam Iyengar, J., 
in Ramasamy Patfer v. Ohannan Asari (8), 
the Indian Law is even stricter than the 
English Law, as it does not, according to the 
decided cases, recognise transfers in favour 
of unborn persons as valid. South Hastern 
Railway v. Associated Portland Oemenit Manu- 
facturers, Limited (10), was cited on be- 
half of the lst respondent. But that case 
merely decided that the contract could ba 
enforced against the promisor himself during 
his life-time, although no time might have 
been fixed for the purpose. The same view 
was held in Kalémaddin Bhuya v. Reazuddin 
Ahmad (11). This does not affect the applica- 
bility of the rule when it is sought to enforce 
the contract against the heirs of thecovenantor. 
If a man promises that he and his heirs will 
convey, the promise may be enforced, ac- 
cording to these cases against himself, t.e., 
the promise may be treated as divisible, 
soasto make if enforceable against him, 
though it may not be enforceable against the 
heirs, We are of opinion that the view 
taken in Nobin Ohandra Soot v. Nawab Ali 
Sarkar (1), that the ruleshould be applied, so 
far as the heirs of the covenantor are con- 
cerned, is sound. The same view was taken 
by Mr. Justice Markby in Sreemutty Tri- 
ee Soonduree v. Jugger Nath Dutt 
12). 

The appeal, therefore, must succeed. We 
reverse the decrees of the Courts below and 
dismiss the suit with costs throughout. 

Appeal allowed. 


-T. 153; 16 M. L. J. 395, 


(9) 29 M. 336 (F, B.); 
Oh. 150; 101 L.T. 8655 


1 M.L 

(10) (1910) 1 Gh. 12; 79 L.J. 
T, L. 

0. W. N. 295; 4 Ind. Cas. 


74 J. P. 21; 54 S. J. 80; 26 
(D 100. L J. 626; 14 
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PUNJAB CHIEF COURT. 

Seoonp Civin Appeat No. 920 or 1912. 
January 11, 1913. 
Present:—Mr. Justice Beadon. 

THe FIRM or KANHAYA LAL. 
MOHAN LAL or AMRITSAR—Derenpant 
— APPELLANT 
VETSUS 
Seth RADHA KISHEN— PLAINTIFR ~ 


: RESPONDENT. 

Ynsolvency—Insolvent’s estate—Debts due to insole 
vent —Interest—Liability of debtors—-Disputes between 
Receiver and Official Assignee -~Prohibitory order, 
effect of —Civil Procedure Code (Act XIV of 1882), s. 

2 

aes solyent debtors cannot be absolved 
from the liability to pay interest on the ground that 
the insolvent has filed his petition in the insolvency 
svg the date of insolvency, the assets of the in. 
solvent’s estate, which have to be divided among the 
insolvent’s creditors, include not only debts due 
to the estate but also the interast accruing till date 
of payment to the Official Assignee or other person 
entitl ed to collect these debts. 

The fact that there was a dispute between a 
Receiver appointed by one Court and an Official 
Assignee appointed by another Court in respect of 
the estate of an insolvent, does not take away the 
liability of the insolvent’s debtor to pay interest; he 
cau obtain a valid discharge by payment into Court. 
The issue of a prohibitory order under section 268 
(a) of the old Civil Procedure Code does not debar 
the debtor from paying the money into Court ana 
obtaining effectual discharge. 

Second appeal from the decree of the 
Divisional Jadga, Amritsar Division, dated 
the 25th April 1912, sonfirmiog that of 
Munsif, Ist class, Amritsar, dated the 3rd 
Febraary 1912, decreeing the claim. 

The Hon’ble Mr. Muhammad Shaft and 
Bhagat Gobind Das, for the Appellant. 

Tne Hoable Mr. Shadi Lal and Lila 
Rallia Ram, for the Respondent. 

JUDGMENT.—Tho points for decision in 
this appeal and in Appeal No. 921 of 1912 
are the same. Both appeals have been heard 
together and they can ba conveniently dis- 
posed of together. 

Oa 9th Novembar 1906, the fem of Shiv 
Nath Rai-Panna Gal at Amritsar saspended 
payment and certain trusteas were appointed 
to wind-up the affairs of the firm. Certain 
creditors of the firm, however, brought the 
matter into ths iasolvency Coart at Amritsar 
and, tha affairs ot tha firm having thus 
baan taken eub of the haad; ofthe trasteas, 
a Raceiver was appointed by the Ovact on 
12cn December 203, Sabseqieotly, cartain 
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other creditors of the firm instituted in- 
solvency proceedings in the High Court at 
Bombay on 3lst May 1907, and the High 
Court passed an order vesting the property 
of the insolvents in the Official Assignee. 
On this, the Official Assignee applied to the 
Amritsar iasolvency Court to abstain from 
realizing the property of the insolvents and 
asked that the property be made over to 
him. This was refused and the refusal 
was confirmed by this Court on 5th May 
1908*, but on appeal by the Official Assignee 
to the Privy Council, it was held (:) that 
under section 27 of the Punjab Laws Act of 
1872, what is entrusted tə the Punjab 
Court is merely administration, and tnat 
under that Act, no transfer of property takes 
‘place, and (77) that under the Imperial Act, 
11 and 12 Vie, 0.21, when an adjudica- 
tion is made by the High Court, the estate 
of the insolvent vests in the Official Assignee, 
and he is the person to susdminister it, 
[The Oficial Assignee Bombay v. The Registrar, 
Small Cause Court, Amritsar (1)]. 

The administration of the insolvent’s entire 
estate having thus eventually come into 
the hands cf this Official Assignee, he and 
his agent at Amritsar sent notices to the 
persons owing money tothe estate to pay 
“their debts but, as the sums due were not 
recovered in this way, all outstanding claims 
were sold at Bombay and were purchased 
on 20sh January 1911, for Rs. 70,000 by 
Radha Kishen, plaintiff-respondent in the 
two present appeals. 

The defendants-appellants in the two 
appeals are persons who owed money to 
the insolvents and the claims against them 
are included inthe outstanding claims, 
which were purchased by plaintiff-respondent 
from the Official Assignee. 

In the suits, to which the present appsals 
relate, the plaintiff-respondent seeks to recover 
the debts (principal and interest) alleged 
to be due to him as representative of the 
Official Assignee. eľhere is now no dispute 
as regards the principal debts and the only 
question for decision is whether or not the de- 
fendants-appellants are liable fb pay interest. 

* See Official Assignee, Bombay v. Registrar Small 
Cause Court, Amritsar, L Ind. Cas, 55; 6 P. L. R, 1909; 


5 P. W. R. 1909. 
(1) 45 P. R. 1910; 14 O. W. N. 569, (P. 0.);7 A. L. 





øe J. 357; 12 B. L. R. 395; 68 P. W. R. 1910; 7M. k. T, 


417; 11 0. L. J. 443; (1910) M. W. N. 177; 87 C. 418; 
* 20 M. L. J, 432; 119 P, L, R. 1980; 6 Ind, Cas. 278, 
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Counsel has tried to base an argument 
on the allegation that the plaintiff omitted 
to serve the defendants with notice of 
demand bub I need not consider this arga- 
ment beacause the allegation that no demand 
was made cannot bə accepted. The first 
Court held for very good reasons that the 
defendants did receive notica of demand, 
and the allegation that no demand was 
made was not put forwardin the grounds 
of appeal to the lower Appellate Court or in 
the grounds of appeal to this Court. 

Reliance was placed on an alleged 
mercantile custom among Plecegoods 
merchants ab Amritsar by which interest 
caases to accrue upan the creditor bacoming 
bankrupt or closing his doors, and objection 
was taken in the grounds of appeal that 
the lower Appellate Court failed to decide 
this question of custom. The existence of 
such a custom” confined to piecegoods 
merchants at Amritsar is improbable and 
the first Court found that ib did not exist. 
An affidavit by the plaintiff-respondent shows 
that this point was abandoned in the lower 
Appellate Court and in this Court, Me. 
Rallia Ram, Pleader, who was present in 
the proceedings in the lower Appellate Court, 
was prepared to give evidence in support of 
the affidavit. Gounsel for the appellants, how- 
ever, accepted the statement that the point 
had been abandoned and he express y 
abandoned it in this Court. 


The authority mainly relied on by Counsel 
for the appellants is Subbarayalu v. Rowland- 
son (2), in which it was held that the 
creditor of an insolvent debtor was not 
entitled to interest claimed to have 
accrued after the date on which the debtor 
filed his petition in the insolvency Court, 
but [am unable to find that this authority 
is applicable to ‘the present cases. Though 
the insolvent’s further liabilities would cease 
at the date of insolvency, it does not follow 
that the insolvent’s solvent debtors must 
necessarily benefit at the expense of the 
insolvent’s creditors, and it appears to me 
that at the date of insolvency, the assets of 
the insolvent’s estate, which have to ba di- 
vided among the insolvent’s creditors, include 
not only debts due to the estate but also the 
interesat accruing till date of paymgat to the 


(2) 14 M. 183, l è 
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~ Offcial Assignee or other person entitled to 
collect these debts. ‘ 
Next, certain cases have been cited in 
support of the contention that when it is 
unknown who is the person competent to 
give a legal discharge, the debtor need not 
pay and does not become liable for interest 
and it is urged that until the dispute between 
the Official Assignees and the Receiver was 
settled by the Privy Council, the defendants- 
appellants could not geh a legal discharge. | 

` This argument does not appear to me to 
have much force. The Receiver was appoint- 
ed by acompetent Court sometime before 
proceedings had been taken in -the High 
Court at Bombay and though the property 
of the insolvent did not vest ia the Receiver, 
he lhad fall authority to collec tha assets of 
the estate. Thus by payment into the Court 
at Amritsar, the defendants-appellants would 
have gota complete dischafge. 

The next point urged ig that as by a 
prohibitory order issued by the Amritsar 
Court, the defendants-appellants were ordered 
not to pay the debts to the insolvent or to 
any one else, the defendants-appellants could 
not pay the money to the Receiver. This 
prohibitory order was merely an atbachmant 
order under section 268 (a), Civil Procedure 
Code of 1882 and this section clearly 
provides that a debtor prohibited under 
clause (a) may pay the money into Court aud 
thus obtain an effectual discharge. This 
argument, therefore, has no foree. 

Lastly, it is urged that if the monsy had 
been paid into Court, nə interest would 
have accrued and hence plaintiff-raspondent 
has suffered no loss by the fact that the 
money was not so paid. I cannot accept 
this argument as sound. Interest acornes 
on a debt till the dobt is either paid or 
tender is refused. By not paying the deb}, 
the defendants-appellants have presumably 
gained profit from the money in their 
hands and they are not absolved from liability 
to pay interest. 


. Both appeals fail, and this one is accord- 
ingly dismissed with costs. 


° Appeal dismissed, 
6 
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CALCUTTA HIGH COURT, 
Civiu Bune No. 4293 or 1912. 
September 5, 1912. 

Present: —Sir Ashutosh Mookerjee, Kr., 
Judge, and Mr. Justice Holmwood. 
NAND KISHORE SING AND otHarg— 
JUDGMENT- DEBTORS —~APPELLANTS 
VETSUS 


RAM GOLAM SAHU AND OTHERS — 


DEFENDANT3I—R ESPO NDENTS, 

“Execution of decree--Siay of ewxecution—Intended 
appeal to Privy Cowncil— Application for jleave refused 
by High Court ~Application for special leave to be made 
~~Inherent power of Cuurt to stay proceedings in execu. 
tion-—Civil Procedure Code (Act V of 1908), s. 151. 
` Section 151 of the Civil Procedure Code does not 
lay down any new principle, but merely declares that 
the Court has inherent power to make such orders as 
may be nesessary for the ends of justice or to prevent 
abuse of the process of the Court. 

This inherent power is not capriciously or arbitra- 
rily exercised; it is exercised ew debito justitiæ, to do 
that raal and sabstantial justice for the administration 
of which alone the Court exists. The Court, in the 
exercise of such inherent power, must be careful to sea 
that its decision is based on sound general principles 
and isnot in conflict with them or the intention of 
the Legislature. 

Hurro Chunder y. Sooradhonee, 9 W. R. 402; B.L, 
R., Sup. Vol. 985; Panchanan v. Dwarka Nath, 8 O. L. 
J. 29 and Hukum Chand v. Kamalanand, 3 C. L. J. 67; 
83 C. 927, relied upon. 

Tao High Court made a morbgage decree on ap- 
peal. 
leave to appeal to His Majesty in Council, The 
application was refused. The defendant made another 
applization for a stay of proceedings in execution 
of the decree of the High Court, for which the 
decree-holder had applied to the lower Court, on 
the ground that the defendant was taking steps to 
apply to the Privy Council for special leave to 
appeal. 

Held, per Mookerjee, J—(1) That the High Coart 
has inherent power to stay the execution proceedings 
in view of an intended appeal, even-though there 
was no express statutory provision in that behalf; 

Brij Koomari v. Ramrick Dass, 6 C. W. N. 781, 
relied upon. 

(2) that as soon as an appeal was admitted by 
special leave, the High Court was vested with authority 
to stay execution; 

Nityamani Dasi v, Madhusudan Sen, 38 I. A. 74; 88 
0. 335;18 ©. L. J. 629; 11 Ind. Cas. 884; 8 A. L, 


_J. 449; 13 Bom. L BR. 419; 10M. L. T. 25; (1911) 2 


M., W.N.124;5 Bur. L. T. 138, relied upon, 

(3) that the Court, therefore, ought to act in aid of 
a possible order for stay that might subsequently be 
made; . 

(4) that the stay should be granted only for a 
limited time and on terms. 

Heid, per Holmwood, J.—That the decree under 
execution should be considered as a good and just 
decree and one which ought to be executed. 

Where the law does not expressly authorise it, stay 


of execution should not be ordered except on very » 


good grounds shown tf the satisfaction of the Court. 
Applieatien for stay of execution, > 


The defencant applied to the High Court for a 


d 
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Rulein Privy Council Appeal No. 22 of 1911.* 
Babu Upendra Nath Ohattzrjee, for the 
F etitioners. 

Babu Kshetra Mohan Sen, for the Opposite 
Party. 

JUDGMENT. 

Mooxersas, J.—This Rule raises a question 
of first ifapression and of considerable 
importanca, namely, whether this Court is 
competent to make au order for stay of 
proceedings in execution of its decree, in view 
of an application by the jadgment-debtor to 
the Judicial Committes for special leave to 
appeal to His Majesty in Council, The 
gireumstances, under which the application 
has been made, are not disputed and may be 
briefly stated. The petitioners were defend- 
ants in a mortgage suit. The Court of first 
instance dismissed the suitonthe merits. On 
appeal to this Court, that decree was reversed 
and the usual mortgage decree made on the 
16th February 1911. The defendants applied 
tothis Court for leave toappealto His Majesty 
in Council. This application was refused 
on the 19th March 1912, on the ground that 
thedecree did not involve a claim to a property 
of the value of Rs. 10,000 or upwards. The 
defendants applied to this Court to review 
this order; that application was refused on 
the 16th April 1912. The position, there- 
fore, is that in so far as the Courts of this 
country are concerned, the mortgage decree 
has become final. On the 7th July 1912, 
the defendants, however, made the present 
application for a stay of proceedings in 
execution of our decree, for which the decree- 
holder had applied to the Court below on 
the 2nd November 1911, during the pendency 
of the application in this Court for leave to 
appeal to His Majesty in Council. ‘Che present 
Rule was granted on the application of the 
"th July 1912. The petitioners state in their 
affidavit that they have taken steps to apply 
to the Judicial Committee for special leave to 
appeal to His Majesty in Council, and at the 


hearing before us, the learned Vakil for the. 


petitioners stated that the papers and costs 
have been transmitted to their Solicitors in 
England. The decree-holders opposed the 
application on the ground taatas no appeal 
or application for leave to appeal is pending 
in this Court or elsewhere, the Court has no 
jurisdiction to grant a stay o£ proceedings. 


Tt is not disputed that there is no statutory 
# See 17 Ind, Cas. 221, p“ 
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provision applicable toithis question; indesd,. 
the absence of a provision ia this bahalf is not 
a mattAr for surprise, because the Code 
of Civil Procedure does not deal with appli- 
cations for special leave to appeal to 
His Majesty in Council, though section 
112 of the Code of 1908 declares that 
nothing in the Code shall ba deamed to bar 
the full and unqualified exercise of His 
Majasty’s pleasure in receiving ar rejecting 
appeals to His Majesty in Council, The 
question, therefore, arises whether this 
Court is competaat, in the exercise of its 
inherent power, to stay proceedings under 
these circumstances. Section 151 of the 
Code does not lay down any new principle, 
bat merely declares that the Court has 
inherent power to make such orders as may 
be necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
The existenca of this inherent power ta do 
justice has been recognized from the earliest 
times, Hurro Chunder v. Scoradhonee Debia(1), 
and has been repeatedly affirmed: Panchanan 
v. Dwarka Nath (2) and Hukum Ohand v. 
Kamala Nand (8). This inherent power is 
not, as has sometimes bssn supposed, 
capriciously or arbitearily exercised; ib is 
exercised ex debito justitiw, to do that real 
and saibstantial justice for the administration 
of which alone the Court exists. In other 
words, as Mr. Justicas Woodroffe pata 
it in Hutum Ohani v. Kamalanand (3), 
the Courtin the exercise of sach inherent 
power must bs careful to sae that its decision 
is based on sound general principles and is 
nət in conflict with them or the intentions of 
the Legislature. Ít is not necessary for my pre- 
sent purpose to formulate the circumstances 
under which a Oourt will exercise its inherent 
power; various instances will bə found 
mentioned in the judgments in Hukum 
Ohand v. Kamalanand (3). Amongst obvious 
cases may bə mentioned, consolidation of 
suits and appeals, postponement of the 
hearing of a suit pending the decision of a 
selected action, stay of cross-suits on the 
ground of convenience, inquiry as to whether 
all the proper parties are before the Court, 
entertaining an application *of a stranger to 
be made a party, the addition of a party, 
entertaininga defence in forma p2uperis, 


(1) 9 W. R. 402; B. L. R. Sap. Vol. 935 
(2) 80. L. J, 29. A 


(3) 3 C. I. J. 67; 33 O. 927. 
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deciding one question while reserving anothér 
for investigation, remaading a suit which 
has not basen properly tried, staying the 
drawing up of the Court’s own order, 
saspending the oparation of the Court’s order, 
staying proceedings pending an appeal ina 
guardianship matter and appointing a 
temporary guardian ad interim, applying the 
principle of re; judicata to  exscubion 
proceedings for the sake of finality, punishing 
contempt ‘ef Couri committed when „the 
Court is nob sitting, deciding questions of 
jurisdiction though the Cvourtis ultimately 
found not to have jarisdiction over the suit, 
directing a party who has applied for leave 
to appgal to His Majesty in Qonncil to pay 
costs on the dismissal of his application, 
amending decrees or orders, granting 
restitution in cases of raversal of execution 
sales and orders in execution procsedings, 
restraining by injunction a person from 
proceeding witha suitid the Small Cause 
Court, staying proceedings pursuant to its 
own order in view of an intended appeal, and 
treating anapplication for revision as an 
appeal and wice versa: Makhoned Wahiduddin v. 
Hakiman (4), Para Pado Ghose v. Kamini Dust 
(5), Mahadeo y. Budhai Ram (6), Godu Ram 
y. Surajmal (7). Let me examine the 
matter before us in the light of this principle. 
The decree-holders contend that the Court is 
nut competent to granta stay, because no 
appeal or application for leave to appəal is 
pending here or elsewhere. This argument 
is based on the assumption that the Court 
has authority to grant a stay, only when an 
appeal or an application for leave to appeal 
is pending. The assumptionis groundless 
and is negatived by Order XLI, rule 5 (2), of 
the Code of 1908, which expressly recognises 
the position that an original Court may, for 
a limited time, stay proceedings in execution 
of its own decree, in view ofa possible 
appeal to a superior tribundl. The principle, 
thus recognised by the Legislature in express 
terms, furnishes,in my opinion,a usofual 
guidance in the determination of the question, 
how theinherent power of this Court should 
be exorcised in a matter of this description, 
That the Court has inherent power to stay 


= 
(4) 25 0.757; 2 0. W, N. 529, 
(5) 29 0. 644. 
(6) 26 A. 358; (1904) A. W. N. 50. 
(7) 2 A$ L. J. 18. 
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proceedings pursuant toits own order in 
view ofan intended appeal, even though 
there is no express statutory provision in 
that behalf, is conclasively shown by the 
case of Brij Ooomaree v. Ramrick Dass (8). 
This is one aspectof the matter. Another 
point of view is of equal, if not greater, 
importance. The Judicial Committes have 
laid down, in Nityamont Dasi y. Madhusudan 
fen (9), that as soon asan appeal has been 
admitted by special leave of Hig Majesty in 
Council, the High Courbis vested with 
authority to stay execution, in the same 
manneras if leaveto appeal had been 
granted by the High Court itself, 
Consequently, if the proposed application by 
the petitioners for special leave to appeal to 
His Majesty in Councilis granted by the 
Judicial Committee, this Court will be 
competent to stay proceedings under the 
authority of the decision just mentioned. 
The Court, therefore, ought now to act in 
aid ofa possible order for stay that may 
hereafter have to be made. If the contrary 
view is taken, what is the result? Assume 
that the present application for stay is 
refused, and the decres-holders are permitted 
to sell the mortgage properties; thea 
application for special leave is granted by the 
Jadicial Committee, and an application then 
made to this Court by the judgiment-debtors 
for stay of procaedings. Are we to say that 
our action has already been paralysed, that 
we are powerless to grant relief and that the 
application is infructuousP Iam strongly of 
opinion, after most anxious consideration of 
the sabject, that the Court should not tolerate 
such a result, and as f have shown, the 
position may be avoided by the recognition 
of sound judicial principles. The decree now 
uader execution was made by this Court, 
and the Court has control over it, s93 as to 
enable the Oourt to stay proceedings in 
view of a possible appeal to His Majesty in 
Council. It is fairly obvious that if the 
contention of the decree-holders were to 
prevail, the gravest injustice might be done 
to litigants. An application to the Judicial 
Committee for special leave to appeal to 
His Majesty’ in Council, must necessarily 


(8) 5 0. W. N. 781. 

(9) 38 I. As 74; 38 C. 885; 13 O. L. J. 529; 11 Ind. 
Oas. 384; 8 A. L. J. 449; 13 Bom. L. R. 419; 10 M. L. 
T.25; (1911) 2 M. W. N, 124; 4 Bur, L. T, 123 (P, 0.) 
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take time; distance cannot be annihilated, 
and time must be occupied, inspite of 
the utmost expedition, in the preparation 
and transmission of papers. Besides, their 
Lordships of the Judicial Committee do 
not hold their sittings continuously through- 
out the year, and weeks may elapse be- 
fore the m8st diligent of suitors is able to 
obtain special leave to appeal to His Majesty 
in Council; if, meanwhile, his properties are 
allowed to be sold up by the decree-holders 
on the theory that this Court is powerless 
to interfere, not only may an application for 
stay after the grant of the special leave, 
as contemplated by the Judicial Committee 
in Nityamani v. Madhusudan (9), become 
infructuous, but the appeal admitted by 
special leave of their Lordships of the Judi- 
cial Committee may turn out to be wholly 
illusory and ineffectual. 

It cannot seriously be maintained that tbe 
grant of a stay in any way throws doubt on 
the decree or weakens its effect; the stay is 
granted on the principle that the parties 
should,, if the circumstances justify the 
adoption of such a course, be retained in 
status quo till the validity of the decree has 
been test:d in thefUourt of ultimate appaal. 

The exercise of the inherent power of the 
Court should thus be widened to aid the 
administration of justice and not unduly 
restricted so as to cause needless hardship 
to litigants and a possible failure of justice. 
1 hold, therefore, that this Court has 
authority to grant this application. The 
stay, however, can be granted only for a 
limited time, and on terms. The rule, in 
my opinion, should be made absolute and 
execution proceedings stayed till the 39th 
November 1912, and the Court below 
directed to value the mortgage prcperties 
and the judgment-debtors called upon to 
furnish security for so much of the judg- 
ment debt as may exceed the value so 
determined; if security is not furnished 
within a time to be prescribed by the Court 
below, tha decree-hélders will be entitled to 
proceed with execution of their decree. 

The Rule is made absolute on, these terms, 
under clause 36 of the Letters Patent, but 
there will be no order for costs. 

Hormwoop, J.--I am not prepared to differ 
from my learned brother upon the general 


ə point he makes that this Court has inherént 


power to make such orders gs may be neces- 
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sary for the ends of justice or to prevent 
abuse of the process of the Court. But 
there aré numberless cases where the parties 
come to this Court asking for a relief which 
it is not competent for them to seek, and the 
Court does not in practice make use of its 
inherent powers to extend a procedure, which 
does not apply to a particnlar case, to such 
a case, For instance, the Court does not 
ordinarily allow an application for revision 
to be treated as an appeal, far less does the 
Court go outside its own walls to deal with 
parties who have no pending litigation be- 
fore it. 

To my mind, the use of the inherent power 
in this case would be an abuse of the process 
of the Court. 

Here is a case of a mortgage suit, valued 
at less than Rs. 10,000, which was dismissed 
in the Court of first instance but decreed on 
appeal to this Court on the 16th February 
1911. The defendants applied to this Court 
for leave to appeal to His Majesty in Council. 
This application was refused on the 19th 
March 1912, and the suit being of less value 
than Rs. 10,000 admittedly, it must be 
assumed that the Bench, dealing with Privy 
Council matters, held after full consideration 
that no substantial point of law arese in’ the 
case. The decree of the Court of the 16th 
February 1911 is, therefore, res judicata 
between the parties, and we cannot go into 
the merits of the-case and say that this is a 
case where a stay of execution should be 
granted, 

The parties are not properly before the 
Court and I do not think they have any 
right to come before the Court. Their only 
remedy is to go to the Judicial Committee 
for special leave to appeal to His Majesty 
in Coancil. Until they do this, they have 
nə footing whatever for further litigation in 
this matter. 

There is no question of using our inherent 
powers to right a wrong or to prevent the 
abuse of the process of this Court. We are 
bound to hold that the decree of this Court 
of the 16th February 1911, which under 
tha rules is obnoxious to appeal to the 
Judicial Committee, is a good and just 
decree and one which ought te be executed. 

That is the view I am prepared to kold, 
since, in my opinion, the applicants for special 
leave to the Privy Council are not Rentitled 
to be heard to the contrary. They are barred 
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by the principle of res judicata, and, 
speaking for myself, I am not prepared to 
hold that the decraeof 16th February 1911 
was not a good and just decreas and was not 
final as far ai this Court is concerned. It is 
to my mind clear that it cannot bea proper 
use of the inherent powers of thia Court to 
impede the exesution of the final decrees of 
this Court, and I do not see why this Court 
should nouse its inherent powers to help 
the decres-holder who has obtained a god 
decree rather than help the judgment-debtor 
who has no locus stand: to dalay the course 
of justice, 

I am strongly averse to sbayiag execution, 
where the law does not exprassly authorise 
it, excapt on very good grounds shown to the 
satisfaction of the Court. 

I have never been able to sea why the 
interests of the decree-holder should not be 
Jast as worthy of consideration as those of 
the judgment-debtor, and I do not feal 
myself either called upon to interfere or 
justified i2 interfering with a perfectly 
competent, good and just proozeding in 
execution. 

As the Ruleis to be made absolute, I 
may say that the applicant to Privy 
Council has practically gained all he wanted, 
by this application, and I can see no objec- 
tion to adjourning the matter to tha 30th 
November, which is the practical effect 
of the order with the additional advantaga 
to the decree-holder of the security ordered. 

Rule made absolute, 


CALCUTTA HIGH COURT. 
Seoonp Civin APPRAL No. 1782 of 1909. 
January 17, 1913, 

Present; —Sir Herbart Carndaff, Kr., Judga, 
and Mr: Justica Chapman. 
BARODA KAN! KARMAKAR — 
PLAINTIFF —— APPELLANT 
Versus 
SRHENATA S!O—Derenpanr— 


e RESPONDENT. 

Easement—Right of way—-User as of right--Burden 
of proof-—-Limitation Act (XV of 1877), 8. 26——Inferense 
that user pes missive. 

Whatevg may bs the law in England, under 
section 26 of the Indian Limitation Act, which 
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is tha law in force in Indis aright of way claimed 
by the plaintiff must be used as of right, and it is for 
the plaintiff who seeks to establish it, to show that 
the requirement of the law has been satisfied. 

Shaikh Khoda Baksh v. Shaikh Tajuddin, 8 C. W. N. 
859 at p. 360, relied upon, 

Where the path-way claimed by the plaintiff lay 
through the courtyard of the defendants’ bari close 
by their dwelling house and kitchen ani not far of 
from a tank used bythe female members of their 
families: 

° Held, that the inference might be drawn that the 
user was permissive and not as of right. 


Appeal from the decrea of the Sub-Judge 
of Backergunge, dated July 17th, 1909, revers. 
ing that of the Munsif of Barisal dated July 
29th, 1903. 

Babus Jogesh Ohandra Roy and Gunoda 
Oharan Sen, for the Appellant. 

Babas Surendra Ohandra Sen and Biraj 


-Moran Majumdar, for the Respondent. 


JUDGMENT.—This second appeal is 
directed against an appellate order dismiss- 
ing the appellant’s suit for the establishment 
of a right of way. The lower Appellate 
Court found that the ussr proved had 
baen infrequent, especially of late; farther 
that the path over which the right of way 
was claimed lay through the respondsnts’ 
homestead and near a tank used by the 
female members of the latter’s family; and 
finally, that the predecessors of the appel, 
lants had, for sometime in the course of the 
last 20 years, lived in one of the servient 
tenemants. From these facts, the learned 
Subsrdinate Judge inferred that the user 
had been permissive and not as of right; 
and he further pointed out that there was 
no evidence adduced by the appellanis to 
show that they had ever exercised the right 
of way as of right. 

On behalf of the appellants, it has been 
argued that the learned Subordinate Judge 
has made two mistakes of law. In tho first 
place, it is suggested that he ought to have 
presumed, as soon as he found that there had 
been actual user, that the user was of right. 
We are unable to yield to this contention. As 
pointed out by Mr. Justice Banerjes in Shazkh 
Khoda Buksh v. Shaikh Tajuddin (1), what- 
ever may be the law in England, itis certain 
that under section 26 of the Indian Limitation 
Act, which is the law in force in India, the 
right which the appellants claim must have 
been used as of right and it was for the plains 


(1) 8 O, W. N.935Q¢ at p, 360. 
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tiffs who sought to establish such a right, to 
show that this requir8ment of the law had 
been satisfied. We think, therefore, that 
there is no mistake in this respect in the 
judgment of the lower Appellate Court. 

The remaining contention of the appellant 
is that the learned Subordinate Judge has 
misdirected® himself in a certain passage in 

‘his judgment: “The pathway claimed” 

writes the learned Subordinate Judge “liəs 
through the court-yard of the defendants’ 
bart close by their dwelling house and kitchen 
and not far off from a tank used by the female 
members of their families. In my opinion, the 
user of such path should always be presumed 
to be permissive until the contrary is 
proved.” No doubt, this dictum is rather 
widely expressed; but it seems to us that 
the learned Subordinate Judge did not intend 
to lay down any general rule, but that all 
he meant was that, where the facts are such 
as are found in this case, the inference prima 
facie seems to him to be that the user was 
permissive and not as of right. And we can- 
not say that this finding of fact is opposed 
to any principle of law. 

The result is that this appeal must be dis- 
missed with costs, 


Appeal dismissed. 





MADRAS HIGH COURT. 
Civis Arrear No. 209 or 1911. 
January 6, 1913. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr, Justice Tyabji. 
AVULA GURUVAYA AND otaers— 
APPELLANTS 


vergus 
AVULA VENKANNA AND OTHeRrRg—. 


RESPONDENTS. 

Hindu Law-—dAdoption--Suit to set aside adoption— 
Remote reversioner when entitled to sue— Pleadings — 
;Averment as to plaintifs right to sue ~Amendment 
of plaint. a 

_A reversionary heir, who is not the nearest revyer- 
sionary heir, ofa deceased male owner, is entitled 
to impeach the validity of an adeption by the de- 
ceased’s widow, in certain circumstances, If the 
, nearest reversionary heir, refuses, without sufficient 
cause, to institute proceedings, or if he has pre- 
‘eluded himself, by his own act or conduct, from suing 
‘or has colluded with the widow or concurred in the 
act alleged to be wrongful, the next presumptivé re. 


e versioner would be entitled to SNO, e 
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*Rani Anand Kunwar v. Court of Wards 6 C. 764 at 
P- 772;8 O. L. J. 381; 8 I. A. 14, Kooer Goolab Singh 
v. Rao Kuran Singh, 14 M. I. A. 176, relied upon. 

Tn suclf a case, the Court must exercise a judicial 
discretion in determining whether the remote rever- 
sioner is entitled to sue, and would probably require 
the nearer reversioner to be madea party to the suit. 

Gurulingaswami v, Ramalakshamamma, 18 M. 53, re- 
ferred to. 

Where a remote reversioner sues to set aside an 
adoption made bya Hinda widow, he should state, 
in his plaint, the circumstances entitling him to 
sue. If such circumstances are not disglosed and the 
remote reversioner has sued on the ground that he is 
the nearesi reversioner, leave to amend the plaint 
cannot be granted if amendment is asked for at a late 
stage of the trial when the result of ordering the 
amendment would be to alter the nature of the suit. 


Appeal against the decree of the Tempo- 
rary Sabordinate Judge of Gantar, in O. 5, 
No. €0 of 1911, 

Mr. E. V. R. Sarma, for the Appellants. 

Mr. T. Prakasam, for the Respondents. 


JUDGMENT. 

Waite, O. J—It is conceded, on behalf 
of the appellant, that, unless it is established 
that Subrayudu and Padmanabham were 
brothers, the plaintiff’s case that they are the 
nearest reversionary heirs of the lst defend- 
ant’s husband fails. The Subordinate Judge 
has found that these two were not brothers, 
but the sons of two brothers. On the evi- 
dence, I am not prepared to say that this 
finding is wrong, 

The question remains, are the plaintiffs 
entitled, in this suit, to seb up the alternative 
case that, assuming they are not the nearest 
reversionary heirs, they can ask'to have the 
adoption set aside? 

It is well settled that, in certain circum- 
stances, a reversionary heir, who is not the 
nearest reversionary heir, is entitled to 
impeach the validity of an adoption, 
The law was laid down by the Privy 
Council in Rant Anand Kunwar v. Court of 
Wards (1). | 

If the nearest reversionary heir refuses, 
without sufficient cause, to institute proceed- 
ings, or, if he has precluded himself, by his 
own: act or conduct, from suing or has col- 
luded with the widow or concurred in the 
act alleged to be’ wrongful, the next pre. 
sumptive reversioner would pe entitled to sue; 
see Kooer Goolab Singh v. Bao Kuran Singh 
(2). In such a case, upon appellant stating 
the circumstances under which the mora 


(1) 6 0. 764 at p. 772; 8 O. L. R, 391; 8 TNA. 14, 


(2) 14 dL I. A. 176. . 
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distant reversionary heir claims to sue, the 
Court must exercise a judicial discretion in 
determining whether the remote Yeversioner 
ig entitled to sue, and would probably re- 
quire the near reversioner to be madea 
party to thesuit. See too Gurulingaswami v. 
Ramalakshmamma (3). The respondent has 
not contended that the law is otherwise. 
The question we have to determine is, ought 
we to give the plaintiffs an opportunity in 
this suit to show, if they can, that, on the 
assumption that they are not the nearest 
reversioners, the adoption is bad. 

The case set up in the plaint is that the 
plaintiffs are the nearest reversionary heirs 
of the lst defendant’s husband. There is no 
allegation that, in the view they are not 
the nearest reversionary heirs, the circum- 
stances in which the adoption was made were 
such that the plaintiffs would be entitled to 
impeach its validity. In the defence, ib is 
denied that the plaintiffs are the near- 
est reversionary heirs, and it is alleged 
that another branch of the family are the 
heirs. 

Two issues were framed, (1) whether the 
plaintiffs are the nearest reversionary 
heirs, and, if not, whether the suit is main- 
tainable, (2) whether the adoption is 
valid. 

The words of the first issue may ba wide 
enough to cover the two alternative cases, 
but I feel no doubt that when the issues 
were framed and when the parties went to 
trial, the only case on which the plaintiffs 
intended to ask for relief was as the nearest 
reversionary heirs. The parties agreed that, 
if necessary, the evidence relating to adop- 
tion should be taken after disposal of the lst 
issne. If the ist issue was intended to 
cover the two alternative cases, evidence as 
to the validity of the adoption would have 
been necessary whether the plaintiffs did or 
did not establish that they were the nearest 
reversionary heirs. 


It is clear that the observation of the 
learned Judge, “If the relationship set up 
in the plaint is not proved, the plaintiff’s suit 
must be dismissed”, was made with reference 
to the particala? suit and was not intended 
for a suggestion that, in no circumstances, 
could an adoption be impeached by revyer- 


(3) 16fhi. 53; 4 Mab. J. 287, 
e 
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sioners who were nob the nearest rever- 
gioners, 

At a very late stage in the Court below, 
after the evidence had been closed and the 
plaintiff's Vakil had addressed the Court, he 
asked for leave to amend his plaint by 
adding 4 paragrapa which seg up the case 
that, even if they were not the nearest 
reversionary heirs, the plaintiffs were en- 
The plaintiffs did not apply 
for leave to amend when they were put on 
notice by the written statement that the 
defendants contended that certain parties 
other than the plaintifs were the nearest 
reversionary heirs. Apparently, ib was only 
when they realized that they were not likely 
to succeed on the case as set up in the plaint 
that they asked for leave to amend, In 
these circumstances, I am not prepared to 
say that the Judge was wrong in declining 
to give leave to amend the plaint. The 
amendment would have altered the character 
of the suit and would probably have required 
that the parties who, according to the appel- 
lant’s contention, were the next reversioners 
should be added as defendants. See Rani 
Anand Kunwar v. Court of Wards (1). 

In the Privy Council case to which I have 
referred, their Lordships declined to give 
effect to the contention similar to that 
raised in this case on the ground that there 
was no issue and no finding with reference 
to ib, 

The present case is, of course, distinguish. 
able since there was an application for leave 
to amend and the point taken in the grounds 
of appeal to us, but for the reasons I have 
stated, 1 am not prepared to interfere with 
the judicial discretion exercised by the Judge 
in refusing leave to amend. 

If the Judge was right in refusing leave to 
amend, is follows that this appeal should ba 
dismissed. 

I think the appeal fails and should be 
dismissed with costs. 

Tayanll, J.—I agree thah this appeal should 
be dismissed with costs. 


There are two questions involved in this 
appeal. The” first is a question of fact, on 
which the plaintiffs based their suit in the 
lower Court, viz., whether the plaintiffs are 
the nearest reversioners. The learned Sab- 
ordinate Judge has found that the plaintiffs 


are not the nearest reversioners and, on that e 
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ground, has dismissed the suit. He has 
given ample reason” for disbelieving the 
evidence adduced on behalf of the plaintiff 
on the point. I quite agree with the learned 
Chief Judge that we have not been shown 
sufficient reasons for disregarding this find- 
ing. It was urged before us by the learned 
Pleader for the appellants that the judgment 
in Original Suit No. 503 of 1905 on the file 
of the Court of the District Munsif of Tenali, 
corroborated the evidence of the plaintiff in 
the present suit and that this was a reason 
why the Subordinate Judge’s finding shonld 
be dismissed. But we have no materials to 
judge what is the exact effech to be given 
to the proceeding in that suit. All wa have 
on record is the judgment and the learned 
Pleader for the appellants could only throw 
out some conjectures and speculations as to 
what might possibly be the effect of the 
previous proceedings and that, possibly, they 
might be inconsistent with the statements of 
the lst defendant in the present suit. Baut 
the lst defendant in the present suit did not 
appear in Original Suit No. 503 of 1905 and 
cannot be bound by the contention of the 
other defendants in 16. 

The second question involved in the appeal 
is, whether if the plaintiffs are not the next 
yeversioners, they can still maintain a suit 
of the nature in question, It was suggested, 
in the course of the arguments, that a right 
to bring a declaratory suit under section 42 
of the Specific Relief Act is not restricted to 
the nearest reversioner. It is true that some 
remarks of their Lordships of the Privy 
Council! in Rant Anand Kunwar v. Court of 
Wards (1), referred to by the learned Chief 
Justice, if taken by themselves, may indicate 
that these may be circumstances in which 
any person, who has any interest at all in 
establishing cr dis-establishing an adoption, 
may, in the exercise of judicial discretion, 
be permitted to bring a declaratory suit of 
this nature. But such circumstances, as are 
referred to by their Lordships of the Privy 
Council in that casé, must be proved before the 
more distant reversioners can be permitted to 
bring such a suit and the plaintiffs have not 
proved any such: circumstances. Their 
case was not that the reversioners were 
precluded by any improper act, but that 
they were themselves the nearest rever- 
sioners. 

The lower Court did ngt permit the jlin 
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tiffs to raise the question whether the suit 
could bs; maintained on the ground that the 
nearest weversioners were precluded from 
maintaining the suit. It was urged befora 
us that either no amendment of the plaint 
was necessary in order to enable the plaintiffs 
to raise this question involved if the present 
amendment was included in the first issue, 
or, if that was not so included and an amend- 
ment was necessary, that the learned Sub- 
ordipate Judge should have giveñ leave to 
amend the plaint for which an application 
was made, assuming that the question of the 
maintainability of the suib arising under 
the Ist issue was settled in the Court. 
I do not see how the plaintiffs can succeed 
in their contention. For, if the first issue 
involved the question of the maintain- 
ability of the suit by the plaintiffs, notwith- 
standing that it might be held that they were 
not the nearest reversioners, it follows that 
it was the duty of the plaintiffs to advance 
evidenca proving those facts which are 
necessary in order to entitle them toa finding 
in their favour on that issue, in other words, 
they should have proved either collusion or 
fraud or other circumstances precluding the 
prior reversioners from bringing such a suit. 
Bat there is nothing whatever in the evi- 
dence adduced by the plaintiffs to establish 
those facts and it is clear that if what ap- 
pellants contend as regards the meaning to 
be given to the second part of the first issue is 
accepted, 16 must be taken that the plaintiffs 
had an opportunity of proving such collusion 
or fraud as would entitle them to maintain 
the suit, and yet they produced absolutely 
no evidence onthe point. If, on the other 
hand, the 1st issue did not include the ques- 
tion involved in the amendment, for which 
leave was asked, in other words, if the 
amendment was necessary before that ques- 
tion could be raised, then I entirely agree 
that the Subordinate Judge exercised his 
discretion rightly in not granting leave to 
amend. As pointed out by the learned Chief 
Justice, the amendment would have altered 
the nature of the suit and might have re- 
quired the addition of fresh parties to the 
suit and it could not haye basn enter- 
tained, considering the very late stage at 
which it was made. It was contended, in 
support of the argument, that the plaintiffs 
sould not, at any earlier stage, graise the 
question about the nearest sei, TE NG 
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ing precluded from filing a suit inasfauch‘as 
they never knew what the defence was going 
to be. Whenever fraud, or misrepresent- 
ation or collusion is relied upon, it must be 
clearly pleaded and proved, and if the plain- 
tiffs did not know that the nearest rever- 
sioners had purported to authorise the adop- 
tion, what basis could they have had for 
alleging that the authority was fraudulently 
or collusively obtained ? 

For these reasons and for the reasons 
mentioned by the learned Chief Justice, I 
think that this appeal should be dismissed 
with costs. 

Appeal dismissed. 


OALCUTTA HIGH COURT. 
Miscettaneous Crvim*Appsan No. 198 
of 1911 anp Civ Rute No. 2375 or 1911. 
November 28, 1911. 

Present: —Sir Cecil Brett, Kt., Jadge, and 
Mr, Justice Richardson. l 
HARI MOHAN DALAL-— DRORER-HOLDER 

— À PPELLANT AND PETITIONER 
VETSUS 

LACHMICHAND AND OTHERS —JUDGMENT- 


` DEBTORS— RESPONDENTS AND Oppasite PARTY, 

Civil Procedure Code (Act XIV of 1882), s. 258— 
Civil Procedure Code (Act V of 1903), s. 115, O. XXI, 
r, 58—Claim—Execution of money decree—Mortgage 
decree, execution of-—-Whether claim allowable un enecu- 
tion of mortgage decree—Jurisdiction—Court has no 
jurisdiction to entertain claim application in execution of 
mortgage decree. 

Proceedings by way of claim under section 278 of 
the old Code of Civil Procedure, corresponding to 
Order XXI, rule 58 of the present Code, are applica- 
ble only to cases of money decrees where properties 
have been attached, and not to cases where pro- 
perties have been directed to be sold under mortgage 
decrees. 

Deefholis v, Peters, 14 C. 631, followed. 

Therefore, in execution of a mortgage decree where 
properties are not attached, the Court has no juris- 


diction to entertain any application for claim or to ` 


pass any order upon ib. If it does so, the High Court 
will interfere under section 115 of the Civil Proce- 
dure Code. 


Appeal and Rule against the order of the 
Second Sub-Judge of 24-Pergannahs, dated 
April 8th, 1914. 

Babus Mohenira Nath Roy, Jogendra Nath 
Mukherjee and Satendra Nath Mukherjee, for 
the AppAlant. 
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Babu Dwarka Nath Mitlter, for the Res- 
pondents. ° : 

JUDGMENT.—In disposing of this Rule, 
it is necessary to seb ont the following facts, 
On the 28th August 1909, the opposite party 
obtained a decree in the Small Cause Conrt 
for Rs. 1,204. On the 10th April 1910, the 
present petitioner brought a sutt to recover 
a sum of Rs. 8,696 on an equitable mortgage 
fected in his favour by delivery of title deeds 
of five properties hypothecated as security 
for three loans made on bonds executed in 
1907 by Kailash Chandra Das, the same de- 
fendant against whom the opposite party 
had previously obtained the Small Cause 
Court decree. On the 18th April 1910, the 
opposite party, in execution of the Small 
Cause Court decree, attached two of the pro- 
perties covered by the petitioner’s equitable 
mortgage. On the 18th May 1910, the peti- 
tioner obtained a decree for the full -amount 
claimed on his mortgage against the defend. 
ant Kailash Chandra Das and the usual order 
nist was passed in his favour. On the 14th 
November 1910, the opposite party brought 
to sale the two of the mortgaged properties 
which they had attached in April 1910 and 
themselves purchased them. On the 2nd 
February 1911, the mortgage decree was 
made absolute and on the 9th March 1911, 
proclamation for sale of the five properties 
covered by the mortgage was issued. On 
the Ist of April 1911, the opposite party 
put in a petition of claim under Order KAT, 
rule 58 of the Code of Civil Procedure, in res- 
pect of two of the mortgaged properties, which 
he had purchased at the sale on the 14th 
November 1910. This claim was allowed 
by an order passed by the Subordinate Jadge 
on the 8th April 1911. Against this order 
of the Subordinate Judge, the present peti- 
tioner preferred an appeal and also made 
an application to this Court under section 
115 of the Code of Civil Procedure. 


A preliminary objection has been taken 
that no appeal lies against the order and 
that objection has not been contested by 
the petitioner. The appeal, therefore, must 
be dismissed, as incompetent. We direct 
that each party do baar his own costs of 
the appeal. 

In support of the application under sec. 
tion 115, it has been argued, on behalf of the 
petitioner, that the learned Subordinate Judge 

| A 
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exercised a jurisdictiqn with which he was 
not vested by law or acted in the exercise of 
his jurisdiction illegally or with material 
irregularity by accepting and passing order 
which he did on the application made under 
Order KAT, rule 58, Code of Civil Procedure. 
It is contended that no such application 
could be made under the law in respect of 
properties ordered to be sold in execution of 
a mortgage decree. In the case of suctf 
properties, there is, in fact, no order for attach- 
ment and, therefore, the provisions of the 
rule cannct be taken to apply. This point 
has in fact been before this Court in the case 
of Deefholts v. Peters (1). It was then 
held that the proceedings by way of claim 
under section 278 of the old Code of Civil Pro- 
cedure, corresponding to Order XXI, rule 58 
of the present Code, are applicable only to 
cases of money decrees where properties hava 
been attached and not to cases where properties 
have been directed to be sold under mortgage 
decrees. We see no reason to differ from the 
view taken by this Court in that case; and 
we think that this concludes the present Rule, 

We hold that the Rule must be made 
absolute and the order of the Subordinate 
Judge, dated the 8th of April 1911, must be 
set aside on the ground that under the law ha 
had no jurisdiction to entertain the applica- 
tion or to pass the order which he has passed 
on ib. The petitioner is entitled to his costs. 
We assess the hearing fee at two gold mohurs. 


Rule made absolute, 
(1) 14 0. 681. 


PUNJAB CHIEF COURT. 

Civit Revision Petirion No. 471 or 1912, 
January 8, 1913. 
Present:—Justice Sir Frederick Robertson. 
SHAH JAHAN—Ptarstire—Patition or 
o VETSUS 
JHANDE KHAN AND orasrs—Derunpants 

— RESPONDENTS. 

Small Cause Court—Iudgment—Valgdity—Civil Pro- 
cedure Code (Act V of 1908), O, XX, r. 4 (1). 

The judgment of a Small Oause Court was to the 
following effect:— 

“The issue is: Whether the consideration of the 
bond was paid to defendant No. 1? 

The consideration is not proved. . 

It is, therefore, ordered that gbe-plaintifi’s sujt he 
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‘dismissed. Defendant No. 2 is simply a pro forma 


defendant:” 

Held, that the judgment did not comply with law 
and did not deal with the case of defendant No. 2 
and that it ought to be set aside. 


Petition, under section 25 of Act 1X of 
1837, for revision of the order of the Munsif 
of lst class, Jullundur, dated 28rd February 
1912, dismissing plaintiff’s claim. 

FAOTS.—The order of the Small Cause 
Court Judge was as follows: 3 

“The parties are present, Khawaja Pir Dad 
Khan, Mukhtar for the plaintiff, is also 
present, 

The issue is as follows :— 

Whether the consideration of the bond 
was paid to defendant No. 1. P 

The consideration is not proved. It is, 
therefore, ordered that the plaintiff’s suit be 
dismissed with costs. Defendant No. 2 is 
simply a proforma defendant. Order announe- 
ed. Dated the 23rd February 1912.” 

The Hon'ble Rai Bahadur Bakhshi Sokan 
Lal, for the Petitioner. 

JUDGMENT.—Following the decisions in 
Samand Khan v. Pir Bakhsh(1), Malik Rahmat 
v. Shiva Prasad (2), Rat Jasola v. Bamansha 
Mancherjé (3), under Order XX, rule 4 (1), I 
must hold that the judgment is not adequate, 
and does not comply with the law. 

Also the case against defendant No. 2 has 
not been dealt with. The judgment and dec- 
ree are set aside andthe case returned for 
decision according to law. Costs to be costs , 
in the cause. 

(1) 57 P. R. 1901. 

(2) 13 A. 533; A. W. N. (1891) 172. 

(3) 23 B. 334. 


CALCUTTA HIGH COURT. 
Civit Roves Nos. 5717, 5718 anp 5719 
or 1912, 
December 16, 1912. 
Present:—-Mr. Justice Chitty aud 
Mr. Justice Teunon, 
Stir WILLIAM DRING, Kr., AGENT, 
Bast INDIA Ry. Co.—ÑDEFENDANT— 
PETITIONER » 
versus 
SHIV PROSAD BHAKAT AND OTHERS— 
PLAINTIPFS—OPPOSITE Part) 
Railways Act (IX of 1890), s. 72, cl. (2) (b)—Risk 
e 
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mote form B—Short delivery of goods—~Lia®ility + of 


Railway Company—Contract in risk note—Not con- 
trary to public policy. 

The special agreement known as “Risk Note, Form 
B,” sanctioned by the Governor-General in Council 
under section 72 cl. (2) (b) of the Railways Act, 1890, 
absolves a Railway Company from all liability for short 
delivery of goods from any cause whatsoever, but 
the Company is liable for the loss of a whole con- 
signment or one or more complete packages out of a 
consignment. 

The contract embodied in the risk note is not 
contrary to public policy. 

Rules against the decrees of the foarth 
Munsif of Burdwan, exercising the powers of 
a Small Cause Court. 

Mr. B. O. Mitra, Counsel, Mr. G, B. Menair 
and Babu Ambitkapada Ohowdhury, for the 
Petitioner. 

Babus Baidyanath Dutt and Tarakeswar 
Pal Qhowdhury, for the Opposite Party. 

JUDGMENT.—These are three Rules 
issued at the instance of the East India 
Railway Company, defendants in three 
Small Caase Court suits, calling on the 
plaintiffs to show cause why the decrees 
passed in their favour should not be set 
aside and the suits dismissed. The facis 
are as follows. The plaintiffs despatched 
consignments, each of several tins of ghee, 
for carriage by the defendant Company’s 
railway upon the special terms as to rates 
and liability contained in the risk note, Form 
B. The risk note was duly signed by or on 
behalf of the plaintiffs, and it is conceded 
that it is in the form sanctioned by the 
Governor-General in Council as required by 
section 72 (2) (b) of the Railways Act, 1890. 
On arrival at their destination, it was found 
that some of the tins had bssan cut open and 
there was a shortage in their contents. For 
compensation for these shortages, the three 
suits were brought, and the Small Cause 
Court has granted the plaintiffs decrees hold- 
ing that the defendant Company ara liable 
in spite of the special contract made bet- 
ween the parties. 

In this view, he is clearly in error, and 
the question is so amply covered by autho. 
rity that it is unnesessary for us to discuss it 
at any ‘length. It was suggested by the 
learned Pleader that the contract embodied 
in the risk *note was contrary to public 
policy. This question has also been con- 
sidered in more than one case and decided in 
favour, of the Railway Company. it may be 
point out that the risk note in its present 


form is nol so wide as ib previously was. 
There is now an exception with regard to 
loss of a whole consignment or one or more 
complete packages out of a consignment. 
That, however, does not affect the present 
case where all the packages arrived but in 
some cases with a deficiency in their con- 
tents, We need only refer to the cases 
of Moheswar Das v. Oarter (1); Hast india 
Railway Company v. Bunyad Ali (2); Toony 
Ram v. East India Railway Oompany (3) ; 
Tippana v. Southern Maratha Railway Oom- 
pany (4) and Mulji Dhanji Keit v. The 
Southern Mahratha Railway Company (5). 

The Rules must be made absolute, the decrees 
seb aside, and the suits dismissed with 
costs. The defendant Company must have 
their costs of these Rules. Hearing fee in 
each case one gold mohur. 


Rules made absolute. 
(1) 10 O. 210; 12 O. L. R. 122, 
(2) 18 A. 42; "A. W.N. (1895) 150. 
(3) 30 0. 257; 7 0. W. Ñ. 370. 
(4) 17 B. 417. 
(5) 14 M. L. J. 396. 


CALOUTTA HIGH COURT. 

ORIGINAL Oivit Suir No, 1147 of 1912. . 

January 20, 1913. 
Presént:—Mr. Justice Fletcher. 
Mrz. GEORGIANA MAJOR~—Puurntiee 
VETEUS 
MAURICH EDWARD BANDMANN— 
DEFENDANT. 

Security for defendant’s costs-—-Application whether 
maintainable before filing written statement —Grounds 
must exist to show truth of defence—Civil Procedure 
Code (Act V of 1908), O. XXF, r. 1, sub-r. (3)—~Suié 
by female, 

Under Order XXV, security for the defendant’s 
costs ought not to be ordered unless grounds are 
shown tending to show that the defence is true, 
Therefore, the Court has no jurisdiction to make the 
order before the written statement is filed. . 

Shama Sundary Dassee v, Rash Behary Dhur, 3 O, 
W. N. 753, followed. 


Application by the defendant for an order 
that the plaintiff be directed to give security 
for the costs of the defendant as the plaintiff 
had no immoveable property in India, 

FACTS.—The plaintiff alleged that in 
March 1912, Mr. Bandmann’s Opera Com- 
pany was at Singapore, and there he was 
deserted by his principal lady on account of, 
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ill health. Mr. Bandmann then went to 
Ceylon and persuaded Mrs. Mijor (the 
plaintiff) to act for hfm at Singapore. Mra. 
Major, who was in the habit of playing light 
opera, said that “The Chocolate Soldier” was 
highly operatic, but Mr. Bandmann replied 
that she would not be required to take any 
part in itas she had no voice. Sabsequently 
Mr. Bindmaf@n came out from England with 
a large number of new artistes and picked a 
quarral with her. 
“The Night Birds,” the music for which was 
originally composed for the German Grand 
Opera. The play was subsequently producad 
in London. In this play, there was a part 
called “Ilka” which involved high soprano 
singing. The songs which camein “The 
Night Birds” were very difficult and the 
part of “Ilka” was one which required a high 
soprano to sing the various songs allotted to 
that part, and Mr. Bandmann knew perfectly 
well that Mra. Major could not sing those 
songs. He, however, called upon her to 
attend and rehearse that part, she said that 
she could not doit, On that he charged her 
with insubordination and dismissed her. She 
used to gat 20 gaineas a weak and first class 
hotel accommodation from Mr, Bandmann, 
and now ahe brought the present sait 
against Mr. Bandmann to rezover Rs. 18,000 
for the wrongful dismissal, 


The defendant, before any written state- 
ment, made the present application under 
Order KKV, rule 1, sub-rule (3) of the Civil 
Procedure Code, for an order upon the plain- 
tiff to give security for the costs of the de- 
fendant who alleged that tne plaintiff had 
no immoveable property in India. 

Mr. Taylor, for the Defendant. 


Mr. Langford James, for the Plaintiff:— 
Grounds have been put in tending to show 
that the defence is atrue one. But where 
is the defence? The defendant makes this 
application before he files his written state- 
ment. We do not know what his defence is. 

Mr. Taylor:—I have not filed my written 
statement and thateis why I have not 
disclosed my defence. L will tell your 
Lordship what our defence is. 

Mr. Justice Fiercusr: I cann8t take that. 

His Lordship then delivered the following 


JUDGMENT.—This is an applitation for 
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a marrjed woman. The suitis clearly a suit 


‘for prymeat of mongy and, therefore, falls 


within Order XXV, rule 1, sub-rule3. The 
only question is whether this is a case in 
which the Court ought to order security for 
costs to ba given. The plaintiff isan actress, 
an l the defendant is a theatra Manager and 
owner, and ruas a Company in which the 
plaintiff was an actress. According to the 
plaintiff's allegations, she has been impro- 
perly dismiased by the defendant and the suit 
is brought to recover damages for’ wrongfal 
dismissal. The only question I have got to 
decide is, is this a case in which on the 
materials before the Court, the Court ought 
to order the plaintiff to give securityP It has 
been pointed oat by Mr. Justice Sale in the 
ease of Shama Sundary Dassee v. Rash Behary 
Dhur (1), that security under this Order 
ought not to be ordered unless grounds are 
shown tending to show that the defence is 
true. On the materials before ms, there is 
nothing to show what the defence is at all, 
Whether it is a true defence or whether there 
is any defence at all, I donot at present 
know. The defendant has neither filed his 
written statement nor affidavit setting out 
what are the grounds on which he is going to 
defend his snit. Thera is no material bafora 
ms on which I can form an opinion a3 to 
whether the grounds tend to show that tha 
defense is trae. That being so, following 
the decision of Mr. Justioa Sale, I am of 
opinion that I have no jurisdiction to make 
the order asked for. The present application, 
therefore, fails and must be dismissad with 
costs. 
Application dismissed, 
(1.3 0. W, N., 753. 


PUNJAB CHIEF COURT. 

Civiu Petitioy No. 176 ar 1909. 
February 27, 1912. 
Present:—-Mr. Justica Kensington and 
Mr. Justice Johnstone. 

ISHAR AND OTHARS —PoaIntire3s— 
PETITIONERS 

versus e 
DALIP SINGH AND OTHERS— DEFENDANTS — 


RESPONDENTS. 
Custom —Juccession —Right of agnatic heirs to succeed 


esecurity for costs against the plaintiff who ig when daughter’s descendants die out—Presuiption — 


. m 
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Setilement pedigree-table—Punjab Land Revdhue Act 
(XVII of 1887), s. 44—Onus probandi. 

Where ancestral land passes temporarily to the 
daughter of a proprietor, ib reverts to his agnatic 
ae however remote, when her descendants die 
out. 

The presumption of truth attaching to entries in a 
‘Record of Rights under section 44 of the Punjab 
Land Revenue Act, XVII of 1887, extends also to a 
Settlement pedigree-table which forms a part of that 
record; and the burden of proving that it is wrong 
rests heavily on the person making this assertion. 

Chuni Lal v. Nanda, 174 P. R. 1888, followed. 


Petition under Act V of 1908, Civil Pro- 
cedure Code, for review of the judgment, 
passed by the Judges of the Chief Court of 
the Panjab, dated the 13th March 1909, 
accepting the appeal, 

The Hon'ble Khan Bahadar Mr. Muhammad 
Shak, for the Petitioners. 

The Hon'ble Rai Bahadur Mr. Shadi Lal 

and ‘Rai Sahib Pandit Sheo Narain, for the 
Respondents, 
, JUDGMENT.—This appeal is before us 
on a re-hearing in terms of the order of a 
Division Bench, dated ‘the 2nd December 
1909. ‘That order allowed in part an appli- 
cation for review on behalf of the plaintiffs 
whose suit had been dismissed by this Court 
on the 13th of March 1909. The net result 
of the decision of that date was to uphold 
the succession of the natural heirs of Dewan 
Singu deceased (now defendants-appellants) 
as originally recognised by the Revenue 
Authorities in mutation proceedings ending 
with the order. of the 28th November 1907, 
We refer to the mutation order merely to 
explain the case and not because it isof any 
real assistance. There was no attempt at 
investigation when that order was passed. 

The decision of the 13sh of March 1909 
was against a concurrent finding of the 
lower Courts in plaintiffs’ favour and has 
been definitely held to be erroneous by the 
Bench before which the review application 
came onthe 2nd of December 1909. The 
sole point now left to us for decision is the 
question, whether the plaintiffs have suffi- 
ciently established their contention that they 
are the agnatic heirs of Gulaba, as has been 
distinctly found by both the lower Osurts and 
in particular by the learned Divisional Judge, 

Having re-considered this point, we must 
recognise that the plaintiffs start with a 
strong presumption in their favour apart 
from tke fact that two Courts have concurred 
in givi&g them a decree, The pedigree- 
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table of the 1884 Settlement record, given on 
page 3 of the paper-baok, distinctly traces 
the lines of descent of plaintiffs and Galaba 
through some eight generations up to a 
common ancestor, Manga. The village is 
clearly a very old one established many 
generations ago and from the fact that the 
patit in which the land in suiteis situated 
is known as patty Mang. The entries in the 
Settlement pedigrue-table naturally carry 
great weight. It has been ruled in Chun? 
Lal v. Nanda (1) that presumption of trath, 
attaching to entries in a Record of Rights 
under section 44 of the Punjab Land Revenue 
Act, extends to Settlement pedigres-iable 
which forms a part of that record. The 
plaintiffs, having propounded the Ssttlement 
pedigree-table, were entitled to take their 
stand thereon and although the oral evidence 
which they produced on the third issue was 
far from precise, this was only to ba expected 
looking to the difficulty of finding witnesses 
at this distanca of time who eould hava 
personal knowledge of the matter, 


The onus of showing that the Settlement 
pedigres-table was wrong now rests heavily 
on the defendants. They have attempted to 
establish their point by reference to the 
record of lambardart case of 1863, The 
post of lambardar had then fallen vacant o 
the death of Sahibu, a msmber of defendants’ 
family. The representatives of the present 
plaintiffs claimed the vacant post and pro- 
pounded a  pedigree-table which differs 
materially from that subsequently prepared 
ab re-Settlement. Having looked into the 
matter closely, we do not, however, think 
that the difference is of any real importance. 
Sahibu was eventually succeeded by his 
nephew Dawan Singh, now deceased, with 
general consent and the pedigree-table on 
that record was of no special importance. 
In any case, the mere fact that the entries 
conflicted with those of the more carefully 
prepared pedigree-table of 1884 doss not 
seriously affect the question, The objectors 
of 1863 then, as now, asserted their descent 
from a common ancestor of themselves and 
Gulaba. For purposes of their own, they 
seem to have abridged the number of 
generations intervening between them and 
the common ancestor, buf, in this respect, the 


(1) 174 P, R, 1888, 
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1863 pedigree-table has little value as evi- 
dence, as ib does not» appear to hava bean 
carefully attested. 

On the whole, we sea no sufficient reason 
for thinking that the lower Courts have 
decided this point wrongly and we are also 
satisfied from the history of the village, that 
the land inedispute was inherited by Gulaba 
from the common ancestor of himself and 
the plaintiffs, The land in dispute passed 
temporarily on Gnulaba’s death to his 
daughter, Musammat Ratna, and her descend- 
ants -who have now died out. The land, 
therefore, reverts to plaintiffs as the agnatic 
heirs of Gulaba. We accordingly hold that 
the review application dealt with in part by 
the Bench, which passed the previous order 
of the 2nd December 1909, must ba now 
finally allowed; the decree dated the 13th 
March 190) is set aside and in place thereof 
we direct that the defendants’ appeal be 
dismissed with costs to the plaintiffs. A 
fresh decree of this Court will be drawn up 
in these terms. 
Review allowed. 


. ALLAHABAD HIGH COURT. 
Seconn Osvit Apeeat No. 1001 or 1912. 
January 17, 1913. 
Present: —Mr, Justice Chamier., 
SHEO BHAROSH AND OTAERS—PLAINTIFFS 
~—A PPELLANTS 
versus 
PANDOHI AHIR AND otHars—Darenpants 
— RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss, 95, 177, 199, 201— 
Jurisdiction of Civil or Revenue Court —Question between 
rival tenants cognizable by Civil Court. 

The question whether the plaintiff or the defendant 
is the occupancy tenant of a land is not one exclusive- 
ly reserved forthe Revenue Court but is a question 
cognizable by a Civil Court. Therefore, a suit to 
determine such right is maintainable in a Civil 


Court. 
Jagarnath v, Ajudhya, 10 A. L. J. 408; 17 Ind. Cas. 


376, followed. 

Second appeal from the decision of the 
District Judge of Jhansi, dated the 17th of 
June 1911. 

Dr. S. 0. Banerit, for the Appellant. 

Mr, Shafi-u-Zaman, for the Respondent. 

JUDGMENT.—This appeal arises out of a 


° suit by the appellants for a declaration that 
+ 
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they are occupancy tenants of certain land 
and that the respondents are trespassers. 
There was also a prayer for possession in 
case the Court held that the appellants had 
lost possession. 
It appears that the respondents, alleging 
themselves to be occupancy tenants of the 
land, sued in the Revenue Court for the 
ejectment of the appellants alleging that 
they were the respondents’ shzkmz tenants. 
Thg appellants resisted that suit on the 
ground that they and not the respondents 
were oceupancy tenants of the land. The 
Revenue Court found against the appallants 
and ejected them. The appellants then 
brought the present suit which has been 
dismissed on the ground that. the matter 
decided by the Revenue VUourt was one 
within the exclusive jurisdiction of that 
Court and the decision could not be disturbed 
by the Civil Court. My own view is that the 
decisions of the Oourts below are correct. 
Bat it was held, in Niranjan v. Gujadhar (1), 
that the question whether A. or B. is the 
tenant of certain land, is not a question of 
proprietary title within the meaning of 
section 177 of the Agra Tenancy Act and in 
Jagarnath v. Ajudhya (2), in an appeal under 
the Letters Patent against a decision by me 
that the question whether A. or B.is the 
tenant of certain land is not a matter which 
can be decided under section 95 of the Act. 
Upon the latter ruling by which I am 
bound, though there were other decisions by 
siagle Judges to the contrary, I must hold 
that the question whether the appellants or 
the respondents are the occapancy tenants of 
the land to which this suit relatesis not 
one exclusively reserved for the Revenue 
Court but is a question cognizable by a Civil 
Court and, therefore, the present suit is 
maintainable. My attention has been drawn 
to a passage in the judgment of Banerji, J. 
in Jagarnath v. Ajudhya (2) but that appears 
to be a re-assertion of the view taken by him 
in Ohhitar Singh v. Rup Singh (3), which was 
disapproved in the case of Niranjan v. 
Gajadhar(1) cited above. The rulings of this 
Court lay down that the decision by a 
Revenue Vourt of a question, not exclusively 
reserved for its cognizance amd not being a 


(1) 6 A. L. J. 71; A. W. N. (1908) 45; 30 A. 133. 
(2) 10 A. L, J. 408; 17 Ind. Oas. 376. ` \ 
(3) 3 A, Lr. J, 608; A. W. N. (1906) 247. 
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question of proprietary right within the 
meaning of section 199 or section 201 is not 
binding upon a Civil Court. *On the 
authorities, therefore, I hold that the present 
suit is maintainable. I allow this appeal, set 
aside the decision,of the lower Appellate 
Court and remand the case to that Court for 
decision on the merits. Costs of this appeal 
will be costs in the cause. 


r Case remanded, 
* 


MADRAS HIGH COURT. 
Civiu Appears Nos, 159 or 1904 AND 
85 AND 91 or 1910, 

August 13, 1912. 
Present:—Mr. Jastice Wallis and 
Mr. Justice Sankaran Nair. 

In No. 159 
MANIKKAVACHAKA DESIKA GNANA 
SAMBANDA PANDARA SANNADHAI— 
; APPELLANT 

versus 
SABAPATIYA PILLAI—RESPONDENT. 
Is No. 85 
MANIKKAVACHAKA DESIKA 
GNANA SAMBANDA PANDARA 
SANNADHI— APPELLANT 
< versus 
P. S. SRINIVASA PILLAY AND orgers— 
RESPONDENTS. 
In No. 91 
SRINIVASA PILLAI AND OTHERS — 
APPELLANTS 
versus 
MANIKKAVACHAKA DESIKA GNANA 
SAMBANDA PANDARA SANNADHI~ 


RESPONDENT, 
- Mutt —Debts by head of mubb—Hapenses of litiga» 
tion to contest nomination by deceased head—Inra- 
bility of mutt properties — Liability to charge corpus 
and income. 

The question, whether the properties of a muti can 
be made liable for debts contracted by its head to 
meet the expenses of a litigation to contest a nomi» 
nation by a previous incumbent, will depend on the 
circumstances of each case. 

Where the income of the mutt is at the disposal of 
the head, he canno? charge the corpus of the mutt 
estate for such debts. 


: Where the-nomination by the head of a mutt had to 
be ccnfirmeg by Court, and the successor in office, 
instead of ontesting it, when the matter came before 


Court in the usual course for confirmation, launched on 
an independent and costly litigation for the purpose: 

Held, that the debts borrowed for the litigation 
could not be charged on the corpus of the mutt pro. 
perties, 


Appeal against the decree of the Addition- 
al Subordinate Judge of Tanjore, in Original 
Suit No. 27 of 1904, and against that of 
the Subordinate Judge of Ma%avaram at 
Kumbakonam, in Original Suit No. 22 of 
1908, 

Messrs. R. Sadagopachariar and T 
Rangachariar, for Appellant (in Nos. 159 
and 85) and for Respondent in No. 91. 

Mr. S. Muthiah Mudeliar, for Respondents 
in No, 85 and Appellants in No, 91. 

Mr. K. Srinivasa Iyengar, for Respondent 
in No. 159. 

JUDGMENT, 

Wats, J.—The first of these cases, Appeal 
No. 159 of 1904, was remanded to the sub- 
ordina‘’e Court for further evidence as to the 
circumstances under which the loans in 
quertion were contracted. The record of the 
evidence runs to very great length, but much 
of it consists of minute and wearisome crogs- 
examination about unimportant matters, 
which has not been referred tə in argument 
and has only served to waste the time of the 
Court below and saddle the parties with 
unnecessary expense. Unfcrtunately, there. 
has been great delay in the hearing of this 
appeal but that has had this advantage that 
we have been enabled to deal with two other 
appeals against another decrea of the 
Subordinate Court, in which the evidence 
taken on remand in this case has been 
treated as the evidence in the case, because 
both suits really have raised practically the 
same questicns and one judgment will suffice 
for the decision of both and in giving ourown 
conclusions on the evidence taken on remand, 
we now have the advantage of the careful 
consideration of the evidence bythe Sub. 
ordinate Judge and of the conclusions a 
which he has arrived. ; 

The question in the two appeals relates to 
the liability of the Dharmapuram Mutt for 
certain borrowings by late leader, Pandara 
Sannadhi. It appears that there had been 
a lengthy litigation as to the right of the 
Dhurmapuram Mutt to nominate the head of 
the Tiruppanandal Mutt. This was decided 
in the time of the last Pandara Sannadhi but 
ones Before his death, he nominated one 
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-Ponnambala to be the head of the Tiruppa- 
nandal Mutt; he died before the investiture of 
the nominee. His successor, Sivagnana, who 
is also dead, set up that the nomination was 
incomplete and the nomiase unfit and a 
lengthy litigation ensued in which Sivagnana’s 
nominee, Saminatha, was for a time success- 
ful, with the result that for some yeara he ob- 
-tained possession of the Tiruppanandal Mutts 
properties. Ultimately, however, a decisica 
of the Privy Council was givan against him 
-in the year 1894 and execution was taken oat 
and he was called upon to account for and 
. to deliver over to his opponent, Ponnambala, 
the properties of the Tiruppinandal Muti 
which had come into his hands. This was 
the state of things when the trausactions 
which have given rise to the present litiga- 
_tion arose, 
The firat transaction we have to deal with 


is the borrowing of two sums of Rs. 7,000 and 


Rs. 3,000 by the Pandara Sannadhi of the 
Dharmapuram Mutt on promissory-notes, dated 
the 26th November 1894. One of themisin 
issue in Appeal No. 159 and the other in 
Appeal No. 85. In the second suit, it is 
sought to declare that a mortgage decree ob- 
tained against the deceased Pandara Sannadhi 
isnot binding on the properties of the mutt, 
and it has not been disputed before us that 
such a suit will properly lie if the facts are 
such as are stated. With regard to this 
borrowing of Rs. 10,000, neither of these 
promissory-notes say for what purpose the 
money was borrowed. It is merely recited 
that it was for Mutt purposes. The case of the 
plaintiffs in the one case and the defendants 
in the other, whom it will be convenient to 
speak of as the creditors, is that it was bor- 
rowed for the purpose of necessary buildings 
in the Mutt. There were three such buildings 
mentioned in the evidence, namely, the puja 
mantapam, central hall and the kitchen, The 
Subordinate Judge has given good reasons 
for disbelieving the evidence that any such 
expenditure was contemplated at the time 
this money was borrowed in November 1894. 
There are the accounts of the muti, Hxhibit 
CC series, which show that the expenditure 
on the kitchen did not begin till Jaly 1895 
and Exhibit CC6 only shows an expenditure 
of Rs. 11 on the central hall in, 1895 and 
Exhibit CC5 shows thatthe puja mantapam 
bad been finished in March 1294, Of “the 


four witneasa3 of the eraditors, two are their 
dependents, Fhe only conclusion that can 
be coma to is that it is not satisfactorily 
shown that thera were any buildings going 
on or contemplated and consequently that 
ib was not necassary bo borrow any money 
and that the creditor3 hava failed to show 
that there was any necessity for borrowing 
this Rs. 10,009 for building. They havo also 
failed to show that they made any satisfactory 
loqtiries. The Mutt contends farther that it 
is actually shown by the accounts that this 
sum of Rs. 10,000 was” utilised to help 
Saminatha to maks payments into Court in 
respect of the monies of the Tirupp mandah 
Mutt, for which he had bacoms accountable 
in execution Patition No. 79 of 1894, already 
referred to. This is excsedingly probable 
bat it ts not necassary to decide the point 
dofinitely. It is gaibe sufficient for the 
disposal of this case to say that the craditors 
have not succeeded in discharging the onus 
which was upon then of showing that these 
monies were borrowed for the purpose of 
ereching necassary buildings ani thas they 
have no evidencs showing they had any 
good reason for bslieving the money was 
borrowed for these purposas. 

The next sums, with which we have to 
deal, are two sams of Rs. 9,713, part of 
the consideration of a mortgage bond, dated 
12th November 1895, and Rs. 25,000 part 
of the consideration of another mortgage 
bond dated llth November 1895. In these 
mortgage bonds, it is recited that this money 
was borrowed by the Pandara Sannadhi 
for mutt buildings and for the purposa of 
a deposit in Conrt. One of the craditora’ 
witnesses did inone part of his evidence 
go so far as to say that part of it was used 
for the mutt’s building purposes, though in 
another pari he said it was all used for 
the deposit in .Court; but in the lower 
Court, it was admitted that the whole of 
this money was used for the deposit in 
Court and we have arrived at the same 
conclasion on the evidence. The oir- 
cumstances of that deposit aré as follows: as 
I mentioned, an Execution Petition No. 97 
of 1294 had been putin against Saminatha 
Tambiran wilh the view of making him 
accountable for the property of the 
Tiruppanandal Mutt, whish had epme into 
his hands while he held the office of its 


Vol. XVII] 


INDIAN CASES. 


223 


4 
SAMBANDA PANDARA SANNADHI V. SABAPATIYA PILLAI. 


head. In answer to that, he put in a 
statement showing how he had dealt with 
the property of the muté and, among other 
things, suggested that Rs. 40,000 had 
been given by him as Pada Kanikkaz to 
the then head of the Dharmapuram Mutt. 
The Subordinate Judge in Exhibit IH 
refused to accept this story and held that 
the gift was invalid and that Saminatha 
was bound to pay this sum of Rs. 40,000 
to Ponnambala. The successful Tambiran 
Ponnambala then proceeded to attach this 
money which according to Saminatha was 
in the hands of the Pandara Sannadhi and 
he obtained a prohibitory order prohibiting 
the Pandara Sannadhi from parting with 
it. The Pandara Sannadhi was a party to 
the suit and the decree had ordered him to 
give investiture to Ponnambala, but he 
had notso far been concerned with the 
proceedings which led upo the prohibitory 
order. When it was served upon him, he 
put in a claim petition, Exhibit VIII, in 
April 1895, in which he set up that a 
Pada Kantkkai of Rs. 40,000 had really been 
given to him and that this money was his 
and, therefore, he asked for the removal of 
the attachment. The next thing we fiad 
is that Saminatha put in a petition, 
Exhibit X, dated 3rd August 1895, headed 
Ponnambala Tambiran vy. Saminatha 
Tambiran, in which he stated that cer- 
tain persons had been appoiated mediators 
and a peaceful arrangement made whereby 
it was agreed (amongst other things) that 
“as the balance of Rs. 45,660 has been 
arranged to be paid by the Dharmapuram 
Adhinam Sivagnana Desikar Gnana Sam- 
banda Pandara Sannadhi and he has also 
agreed to pay tothe petitioner, he requires 
two months to make up the said amount.” 
The petition, therefore, prayed foran ad- 
journment of the execution „proceedings for 
two months. 

The next thing we cəmə to is Exhibit 
IX, dated the 8rd day of October 1895, 
vakalat given by the Pandara Sannadhi to 
a Pleader, in which he states that he had 
dgresd, asa matter of grace, to pay Rs. 45,000 
to Pandara Saunatihi on behalf of Saminatha. 
Exhibti D of te 3rd October 1895 is the 
compromise petition which was put in two 
days later P2 Ponnambala and Saminatha— 


Petition put in by both the parties aforesaid.’ 
It says “that as the Dharmapuram Adhinam 
Gnana Desika Sambanda Pandara Sannadhi 
Avergal has consented to deposit in Court, 
on behalf of the connter-petitioner (that is 
Saminatha), this sam of Rs. 45,000 before the 
25th November ensuing, that he do pay the 
said sum accordingly and that as soon as the 
said sum is so deposited, the Court do remove 
from file as satisfied the said execution 
proceedings which is pending, that the 
petitioner has no objection whutever to the 
decree amount which has been ordered on the 
Ath February 1895 being certified as satisfied 
in fall.” That was on the 5th of October. On 
the llth and 12th November, as I have 
already said, the Pandara Sannadhi borrowed 
these two sums of Rs, 25,000 and Rs. 9,000. 
On the 22nd of November, he paid Rs. 45,020 
into Court and obtained a receipt which is 
Exhibit PP; and Exhibit QQ, the execntion 
proceedings show that on the following day 
the execution petition was struck off as 
satisfied. Now the question is whether the 
Dharmapuram Mutt can be held liable for 
these loans which were raised by the then 
Pandara Sannadhi for the purpose of making 
these payments into Court in November 1895, 

It is alleged on the part of the creditors 


that this payment was made in pursuance of a e 


compromise of a doubtful claim and that, 
therefore, it is binding upon the mutt, But, 
in order to establish this position, it would 
be necessary to show that there was a bona 
fide claim that the muté itself was liable for 
this payment. I cannot find in the whole 
of these proceedings any trace of any allega- 
tion of this sort having been put forward. 
What was stated at first was that Rs, 40,000 
had been paid as a present to the Pandara 
Sannadhi personally. The Court refased to 
recognise that payment and attached the 
money in the hands of the Pandara Sannadhi 
as being the property of the Tiruppanandal 
Mutt. The Pandara Sannadhi pnt in a 
claim saying that it wags his property. 
Then there was this petition of August 
reciting this mediation. In this mediation, 
nothing was said of any liability of the mutt 
itself, It was merely recited that it had 
been arranged that the Pandara Sannadhi 
should pay. ,Now, what was this mediation? 
This was a mediation between Ponnambala 
and Saminatha. Takeit, if you will, that it 
was also a medidtion between Ponnambala 
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and the Pandara Sannadhi as- well, as he 
was claiming for his own the Rs. 40,060 
which he said had been given for a present, 
but there is nothing on the face of the 
document or otherwise to show that there 
was ab that time any claim whatever against 
the Dharmapuram Mutt itself. Then we 
have this %akalat which was given by the 
Pandara Sannadhion the 3rd October, in 
which he ignores the existence of any leggl 
claim against himself even, to say nothing of 
the muti, and simply says that, asa matter 
of grace, be had agreed to pay this amount. 
The whole proceedings took place upon that 
basis and I cannot see how in this mediation 
there was any bona fide claim against the 
mutt. If there had been any bona fide claim 
against the mutt, one would expect that it 
should have bean indicated clearly. There 
was nothing of the sorb in any of the docu- 
ments relating to that compromise. It is 
‘only when we come to the mortgage deeds of 
11th and 12th November, by which the suit 
‘amounts of Rs. 9,000 and Rs. 25,070 were 
raised towards the Rs. 45,C00, that we find any 
thing to suggest any liability on behalf of the 
mutt. Exhibit A says:— ‘Amount received by 
us in cash from you before the Sub- Registrar 
‘for the building expenses of the Dharmapuram 

‘Mutt and for the payment into Court on 
* behalf of Saminatha Tambiran, who was the 
‘head of the Tiruppanandal Mutt attached to 
‘the Atbinam in pursuance of orders passed 
‘on the 4th February 1895 by the Sub-Conrt 
‘of Kumbakonam on Miscellaneous Petition 
No. 79 of 1394, relating to the execution 
‘proceedings in Original Suit No. 38 of 1881 
on the file of the said Court, by reason of 
the amount given to us as Pada Kanikkat by 
the said Saminatha Tambiran having been 
‘paid away to Sakkaram Saheb Avergal of 
Tanjore palace, Nuttukottai Murugappa 
Chetti and others to whom debts had to 
be paid by our Athinam, is Rs. 9,713.” In 
‘these mortgages, the only ground of liability 
suggested against the mutt from parties is 
not that there tad been any claim by 
Ponnambala against the mutt, but it is said 
that the Rs. 40,000, which had been received 
from Saminatha by the Pandara Sannadhi, 
had been devoted to defraying these 
particular debts which it is now said were 
binding upon the mutt, The’ Subordinate 
Judge has examined the evidence in. this 
_ matter and he finds that there ia no satisfac- 


kad + 


tory evidenca at all that any such sum of 
Rs. 40,000 was paid as Padı Kanikkai to 
the Pandara Sannadhi. The first we hear 
of it is in the statement put in by Saminatha 
in answer to the execution petibion. He 
said that this present had been made in 
two sums of Rs. 20,000 each. There is 
some evidence of an ansatisfactory character 
that a present of 1,008 sovereigns was made. 
There is no evidence as to how the balance 
wag paid. The payment of 1,008 sovereigns 
is different from the payment of Rs. 29,000. 
Further, there is absolutely no entry in the 
accounts of the Tiruppanandal Muti of any 
such Pada Kantkkat having been paid, 
although it ought to be thera if really made 
a3 other similar payments are to bə found 
there. There is some other evidence that the 
Pandara Sannadhi on one occasion admitted 
having received Rs. 50,000 as Pada Kantik- 
kat. I think that the Subordinate Judge 
was quite right in holding that no payment of 
Pada Kantkkat was proved. Ib may, of course, 
bə that money belonging to the Tzruppanan- 
dal Mutt had bean secretly deposited 
by Saminatha with the Pandara Sannadhi 
for the purpose of safe custody or of 
secreting it or for any other purpose 
but itis not shown that any such payment 
was made. There is great vagaeness in 
the evidence as to the date of this alleged 
Pada Kantkkat but the case is that it was 
either in the end of 1891 or the end of 
1892, I say it is possible that money may 
have been deposited by Saminatha in the 
hands of the Pandara Sannadhi bat it would 
appear that any such som must have been 
deposited after August 1298, bacaiuse the 
Tiruppinandal accounts are made up to that 
date and there is no entry in them of any 
such payment, ‘There is no reason to doubt 
the correctness of these accounts and if any 
payment was made it must have been found 
there; so that the conclusion which the 
evidence points to is that whatever payment 
was made to the Pandara Sannadhi was made 
after August 1894, If that be the case, it 
altogether cuts the ground from under the 
story set up in the two mortgages that this 
money was utilised for the payments on 
account of decree debts dus to Sakkaram ` 
Saheb and others, bacause the evidenca is 
thatthose payments were made, Rs. 25,000 in 
Jane of 1392 and Rs. 7,000 in Mah 1894. It ` 
follows then that the oreditora have failed 
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d s 
to show that any of the funds which may 


have come into the hands of Pandara Saunadhi - 


from Saminatha were applied for ‘purposes 
binding on the mutt. If they had been so 
applied, it would have bean only fair to 
uphold the action of the Pandara Sannadhi 
in subsequently raising money to repay it. 
Bat that is not proved; the creditors have 
failed to prove cither that there was any 
bona fide compromise of a doubtfal claim 
against the mutt or that the moneys said to 
have come intothe hands of Pandara Sannadhi 
belonging to the Truppanandal Mutt were 
applied for the purposes of the Dharmapu- 
ram Muti. The result is that as regards 
the two items, the Appeal No. 159 of 1904 
must bə allowed with costs throuchoss, 

As regards the Appeals of 1910, the plain- 
tiff, the praesent head of the Dharmapuram 
Mutt, is entitled to the declarations prayed 


for that the sum of R3, 3,000 borrowed in | 


November 1394 and the sum of Rs 25,009 
borrowed in November 1395 ara not binding 
on the Mutt, 

Bat there is a farther sum included ia the 
mortgage which is also the subject-matter 
of the suit, namaly, a sum of Rs. 8,792, which 
the Subordinate Judge has upheld. Soma 
part of this money consists of an item of 
indebtedness incurred during the life-tims 
of a previous Pandara Suanadhi, which was 
treated a3 binding by the suceseding Pandara 
Sannadhi and wa think that the Subordinate 
Judge was right in holding that this fact 
is enougk to raise a presumption that these 
debts were properly binding.on the mutt 
and as there is nothing to rabut that presump- 
tion in the evidenca, they must be held bind- 
ing. 

But there was another item of Rs. 3,500, 
which was borrowed by the lats Pandara 
Sannadhi in the year 1889 as to which no 
such presumption exists and ag to which I 
am of opinion that the ereditor has failed to 
discharge the onus which is upon him of 
showing that the money was borrowed for 
necessary purposes, Two purposes are alleged, 
first that it was borrowed for mutt build- 

ings, a very favourite pretext for borrowing 
money. Now,ethere is only one witness as 
to that, (D. W. No. 4,) and he has been dis- 
believed as to other matters by the Subor- 
dinate Judge and he gives a very vague and 
unreliale account and I think it is quite 
unsafe to act upon his evidence, Then, it is 


alleged and with much greater probability 
that this money was really bərrowed for 
the purpose of the litigation which was being 
carried on by the Pandara Sannadhi against 
Ponnambala, the nominee of his predecessor 
to the Tiruppiınındal Mutt for the purpose 
of declaring the nomination of his predecessor 
bad and upholding that of his own nominee, 
Saminatha. It has been urged before us that 
23 a question arose as to whether a succeeding 
Pandara Sannadhi had a right to set aside a 
nomination to the Tiruppanandal Mutt, made 

by his predecessor before the nomination had 

been confirmed, the Pandara Sannadhi was 

justified in litigating it and in charging all 

the expenses of the litigation on ths mutt 

property as to the liability of the mutt in 

the expanses of litigation. It seems 

to mə that the true test to apply 

in a case of this sort is to say that each 

case must stand upon its own circumstances 

and that no general rule can ba laid down. 

In the prasent case, as pointed out in the 

judgment of the Privy Council, tke 

appointment of a headofthe Trruppanandal 

Mutt was governed by the terms of a decree 

of the Privy Council ia an earlier suit. 

Under that decree, all that the Pandara 

Saunadhi had todo wasto nominate; the 

appointment was vested in the Court aud ib, 
was open to the Court before accenting the 
nomination to hear objections aad decide 

whether the nominee wasa fib and proper 

person. One of the grounds put forward by 

the Pandara Sannadhi was tho unfitness of 
his predasessor’s nomines bubib is much 

more likely that his real object was to favour 

his own supporter Samina‘ha and to procure 

the office for him. However this may ba, if 

matters affecting the fitness of Ponnambala, 

the predecessor's nominee, had coma to light, 

it was open to him tə bring these matters 

beforethe District Court in whom the right of 

appointment vasied and to oppose the 

nominees. The mulês right of nomination 

had already been vindicated and was in no 

way at stake. In these circamstaneas, it 

seams to maib cannot be considered to hava 

been necessary inthe interest of the mutt 
that the Panadara Sannadhi should launch 
upon a doubtfal and expensive litigation for 
the purpose of deciding the question whether 
the nomination of his predecessor was 
bihding on a succaeding Pandara Sauuadhti, 


who succeede? before thesnominee had beene 
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definitely appointed, or as tothe fitness of 
the nominee. The people chiefly interested 
in that question, it seems to me, were the 
Pandara Sannadhi himself and his friend, 
Saminatha, whois said to have been 
instrumental in getting him appointed 
Pandara Sannadhi. I do not think that it 
was the sort®of question which the Pandara 
Sannadhi was justified in litigating out of the 
mutt funds, I mean out of the corpus of the 
mutt properties, because what is now sought 
to be done is to charge the corpus, not the 
income of the mutt which, it is now settled, is 
at the disposal of the Pandara Sannadhi for 
the time being. Iam of opinion that the 
corpus cannot beso charged and to that 
extent the appeal of the plaintif in Appeal 
No. 85 must ba allowed with costs. 

There is one question ra‘sedin the Appeal 
of 1910 as to whether in this suit the 
plaintif, Pandara Sannadhi, is entitled to 
have item three of the mortgage property 
exonerated. lt is now disputed that the pro- 
perty belongs to the Mutt Swami or idol, the 
Pandara Sannadhi being the trustee. The pre- 
sentsuit was brought by the plaintiff as Pandara 
Sannadhi of the Dharamapuram Adhinan and 
not as trustee of the Swamiand in the written 
statement an objection was taken thatthe suit 
was not brought as the trastea of the temple 
and an issue was settled as to whether the 
plaintiff was entitled to maintain the suit as to 
this item, he not having sued as trustee of the 
temple. No issue was taken as to whether 
the plaint could be treated as filed by the 
plaintiff as trustee of the temple as well as of 
the muti. In these circumstances, we must 
hold that the objection is well-founded and 
this item must be excluded from the 
declaratory decree to which we hold the 
plaintiff is entitled. This will of course not 
in any way affect the rights of the temple 
which we treat as not beforeus, being not 


a party to this suit. In these respects, the 
decrees will be modified, In Appeals Nos. 
9l and 85 of 1910, the parties will pay and 
receive proportionate costs on both sides. 
SANAKARAN NAIR, J. — I agree. 
Decyee modified, 
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ALLAHABAD HIGH OOURT. 
Seoonp Cryin Aepeat No. 769 or 1912. 
January 15, 1918. 

Present: —Mr. Justico Rafique. 

MELAP CHAND -—DEFENDANT— APPELLANT 
versus 

MHHARBAN SINGH—Psatntise— 


RESPONDENT. 

Cause of action—Mutation of name—Subsequent suit 
jor profits—Fresh cause of action-—Limitation. 

A. executed a sale-deed in favour of B.-in* 1897. 
Shorfly after the sale, mutasion of namas was effected 
in favour of B. C., a brother of A., was not a party 
to the mutation proceeding. In 1910, B.'s son 
brought a suit for profits to which C. was impleaded 
as a party and obtained a decree. Shortly afcer this 
suit, C. brought a suit for declaration that the sale in- 
favour of B. was invalid: 

Held, that the suit was within time. Whatever be 
the effect of mutation proceeding in the name of B, 
the suit for profits against C. was a fresh invasion 
of his right and gave a fresh cause of action. 

Akbar Khan v. Turban, 31 A. 9; 5 A L, J. 637; 
A. W. N. (1903) 252; 4 M. L T. 444; L Ind. Cas. 557, 
distinguished. 

Ilahi Bus v. Harnam Singh, A. W. N. (1505) 215, 
Robert Skinner v. Shanker Lal, 31 A. 10 note; 1`Ind. 
Cas. 556, relied upon. 


Seesnd appeal from the decision of the Dis- 
trict Judge of Jhansi, dated the 6th of March 
191%, 

Mr. Haribans Sahat, for the Appellant. 

Mr. Durga Oharan Banerjee, for the Res- 
pondent, 

JUDGMENT.—It appears that Sumer 
Singh, defendant-respondent No. 2, executed a 
deed of sale on March 3rd, 1897 ia favour of 
Gulab Chand, father of the defendaxt-appel- 
lant, Seth Milap Chand, in respect of six pies 
share in Mausa Gurha entered in the khewat 
as No. il. After the sale, an application for 
mutation of names was made by Gulab Chand 
and his name was entered in the revenue 
papers accordingly. On the death of Gulab 
Chand, the name of the defendant appellant, 
Milap Chand, was entered in the revenue 
papers in place of his father. On January 
Ist, 1910, Seth Milap Chand, the defendant- 
appellant in the present appeal, brought a 
suit for the recovery of his share of the 
profits. The suit was brought against 
Meharban Singh, the younger brother of 
Sumer Singh, as Meharban was at the time 
the Lambardar of the village? The latter re- 
sisted the suit denying the right of Milap 
Chand to claim any profits on the ground of 
the transfer in favour of Gulab Chand being 
invalid. The claim of Milap Ohand was 
decreed. On April 12th 1910, Meharban 
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Singh instituted a svit in the Couré of the 
Munsif of Jhansi to have it declared that 
Seth’ Milap Chand was not the owner of the 
share of six pies entered in his name in 
Khewat as No. 11. Ib was alleged in the plaint 
that the sale in favour of Gulab Chand was 
made by Sumer Singh at a time that the 
latter was ia the service of Gulab Chand, 
that the sale was without any consideration, 
that no possession was given at or after the 
sale, that fhe share sold by Sumer Singh was 
a joint family property of the two brothers, 
Sumer Singh and Meharban Singh, and, hence, 
could not be sold by Sumer Singh alone, and 
that the cause of action acorued on January 
27, 1910, the date on which Milap Chand sued 
for the recovery of profits. The suit was 
brought against Milap Cand and Sumer Singh, 
but Milap Chand alone resisted thesuit. He 
said that the share in suit was not the joint 
family property but was the exclusive property 
of Sumer Singh. It wag farther urged that 
full consideration had passed on the sale-deed 
and that possession had been delivered at the 
time of the sale. The plea of limitation was 
also advanced. The Court of first instance 
decreed the claim. On appeal, the learned 
District Judge affirmed the decision of .the 
first Court. In second appeal before this 
Court, the points raised in the lower Court are 
again urged. The questions relating to the 
character of the property in suit, the passing 
of consideration and the delivery of possession 
are questions of fact and cannot be discussed 
at this stage. The only point which is open 
to argament is that relating to limitation. For 
the appellant, it is contended thatthe claim of 
Meharban Singh was barred by limitation 
inasmuch as the cause of action, if any, 
accrued to him at the time that the mutation 
of names was effected in favour of Gulab 
Chand the vendee, soon after the sale, that is, 
sometime in 1897, In support of his conten- 
tion, the learned Vakil for the appellant has 
cited the case of Akbar Khan v. Turaban(1). I 
do not think that the case relied upon by the 
appellant helps him. The facts of that case 
were that in 1895 the name of Turaban was 
entered in the revenue papers in respect of 
certain property and the title of the plaintiffs, 
namely, Akbar Khan and another, wasjdenied. 
In 1903, Akbar Khan and-another applied for 


(1) 31 W. N. 


4 M, L. 


„9; 5 A, L.J. 687; (1908) A. 
° Atd; 1 lnd, Cas, 557, 
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the rectification of the kKhewat and the appli- 
cation was opposed by .Turaban and rejected. 
Akbar Khan and another then brought a suit 
for a declaration that they were entitled to 
the property mentioned in the plaint and 
alleged that the cause of action had accrued to 
them in 1895 when their title to the property 
in suit was denied by Turaban whose name was 
entered in the revenue papers. It was held that 
the limitation applicable to the case was that 
“prescribed by Article 120 of the second 
Schedule to the Limitation Act, namely, six 
years and that time began tə run from 1895. 
An argument was urged on behalf of the 
plaintiffs appellants that a fresh cause of 
action had accrued to themin 1905, when 
Turaban, the defendant-respondent, had 
objected to the correction of the khewat. 
The argament, however, was rejected with 
the remark that the refusal to have the entry 
corrected was a continuation of the original 
cuse of action, namely, the entry of the 
defendant’s name inthe revenue papers in 
1895. Now the facts of the present appeal 
are quite differant to those of Akbur Khan v, 
Turaban (1). In the appeal before me, there 
is no evidence that at the time that Gualab 
Chand’s name or at the time the name of his 
son was mutated, Meharban Singh was a 
party to the proceedings or that a qnrestion 
of title was raised at the time. Meharbaa 
Singh has not alleged in his plaint that the 
cause of action accrued to him on the mutation 
of names in favourof Gulab Chand or that 
of his son. The plaintiff-respondent has 
distinctly stated in his plaint that the cause 
of action accrued to him on the date of the 
institution of the suit for profits by Milap 
Chand. And even if ib ba conceded that 
mutation of names in favour of Gulab Chand 
or in that of Milap Chand was an invasion 
of the title of Meharban Singh, the institu. 
tion of the suit by Milap Chand would be a 
fresh invasion of Meharban Singh’s right and 
would give him aright of action from that 
date. I am supported in this view by the 
following cases: — Ilahi Bua v Rarnam Singh 


-(2). Robert Skinner v. Shanker Lai(3) and the 


remarks at the end of the judgment in 
Akbar Khanev. Turaban (1). I find that the 
claim is not barred by the law of limitation, 
The appeal fails and is dismissed with costa, 


(2) A. W. N. (1898) 215. 
°(3) 31 A. 10 note; 1 Ind, Cas. 556. 
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including in this Court, fees on the higher 
scale, S 
Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Ssconp Cryin APPEAL No. 140 or 1912. e 


December 4, 1912. 
Present:—Mr. Lindsay, A. J. G. 
Syed MOHAMMAD HADI AND orners— 
DEFENDANTS—AFPELLANTS 
VETEUS 


Musammat PARBATI~Praintizr— 


RESPONDENT. 

Hindu Iaw—Widow—Right of suit—Joint family, 
presumption in 
member of—Succession Certificate Act, applicability of, 
to debts advanced from joint Hindu family funds. 

A. sued for recovery of money on a mortgage-deed 
executed in favour of her husband, who was proved 
to be a member of the joint family with his father. 

A.’s husband had died during his father’s life-time: 

Held, (1) that, it having been proved that the 
money was advanced by 4d.’s husband when he 
constituted a joint family with his father, the pre- 
sumption was that the money was advanced from the 
family funds; 

Jagmohandas Kilabhai v. Allu Maria Duskal, 19 B. 
338, followed. 

Rumeshar v. Rukhmin, 14 O. O. 244, 12 Ind. Cas, 
770, distinguished. 

(2) that A. being no heir of her father-in-law, 
had no right to sue. 

The Succession Certificate Acbis not intended to 
make provision for collection of debts advanced from 
joint Hindu family funds, there being in sach cases 
a claim to property by succession but by survivor- 
ship, 

Appeal against an order of the District 
Judge of Hardoi, dated 15th January 1912, 
upholding that of the Munsif of Hardoi, dated 
7th August 1911. 

Mr. Wazir Hasan, for the Appellants. 

Pandit Gokaran Nath Misra, for the Res- 
pondent., 


JUDGMENT.—There is only one point for 


decision in this second appeal, namely, the 
right of the plaintiff-respondent to maintain 
the suit out of which this appeal has arisen. 
The plaintiff was Musammat Parbati and the 
suit was one on a mortgage and 8 deed of fur- 
ther charge both executed by the predecessors» 
in-interest of the defendants in favour of one 
Dharnidhar, who was the husband of Musam- 


e mat Parbati. In paragraph 2 of the plaint, 


gt was stated that Dharnidhar, e the plaintiff's 
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husband, had died and the plaintiff as his 
widow and heir was in possession of his estate 
and, theréfore, entitled to bring the guit. The 
defence was that the plaintif had no right to 
sue, that Dharnidhar, his father Jamunadhar 
and his uncle Gangadhar were all members 
of a joint Hindu family, that Dharnidhar 
had died in the life-time of his father and 
that his widow had, therefore, no locus standi, 
The defendants also set up a plea of payment. 
They alleged that they had discharged the 
debt by payment to Gangadhar, one of the 
members of the joint family. The findings 
of the Courts below are that Gangadhar was 
not a member of a joint faraily with Dharni- 
dhar and his father and that the payment by 
the defendants to Gangadhar was not proved. 
Both the Courts have found that Dharnidhar 
and his father Jamunadhar were members of 
a joint family, and that Dharnidhar pre-de- 
ceased his father. Prima facie, therefore, 
Musammat Parbati would have no title to 
bring this suit for, on the death of Dharni- 
dhar, his interest in the joint family property 
must bave passed to his father Jamunadhar 
by right of survivorehip. It appears that 
when Jamunadhear died ke left a widow 
Musammat Mukta and it was stated and heid 
to be proved that Musammat Mukta executed 
a deed of release in favour of this Musammat 
Parbati handing over to her all the property. 
which was left by Jamunadhar at the time. 
of his decease. But, as is pointed out by the. 
learned Counsel for the appellants, this deed | 
of releage executed by Musammat Mukta who 

was a Hindu widow could not operate beyond. 
her life-time. It is difficult, therefore, to 
understand how this deed of release can be 
relied upon as giving Musammat Parbati a 
good title to bring this mortgage-suit. There 
is no doubt that after the death of Jamuna- 
dhar in or about the year 1894, Musammet 
Parbati, somehow or other, was able to 
obtain a succession certificate entitling 
her to collect certain debts which were 
due to Jamunadbar’s estate. The Suc- 
cession Certificate Act has no application to. 
the case of a property belonging to a joint 
Hindu family and if is not easy to understand 
how this lady was able to obtain a certificate 
under that Act. Be that as it may, it is 
admitted that the debts due under the 
mortgage-deed and the deed of. further 
charge in suit were not entered*in the 
certificate in question, so the certificate 
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Obtained by Musammat Parbati in 1894 can- 
not avail her in this present cage. Both 
the Courts seem to have attached much 
importance to the fact that Musammat 
Parbati has been in possession of the estate 
practically since the death of. Jamunadhar and 
the learned Judge has pointed out that no 
reversioners have ever challenged her right 
to the property. That may or may not be. At 
the same bime, the defendants here are clearly 
entitled to raise the question of the plaintiff’s 
right to sue for if they owe money under the 
‘deeds of mortgage, they are not bound to pay 
off the debts to any one but the person who 
‘is really entitled. to receive them and who 
is competent to grant them a full discharge. 
lt was for Musammaét Parbati, therefore, to 
establish as best she. could that she was 
the person entitled to recover the mortgage- 
“debts in suit. In my opinion, she has failed 
to do so for the reasons above stated. In 
appeal,. the District Judge seems to set up 
something in the way of a new case for the 
plaintiff. He says that the bond sued upon 
‘actually stood in the name of the plaintifi’s 
husband and that there was no evidence to 
‘show the source of the money lent whether 
‘from joint funds or otherwise. He referred 
to a statement in a judgment of this Court 
contained in Rameshar v. Rukhmin (1), 
,where it is laid down that there is no pre- 
‘sumption that because a family is joint it 
possesses joint property or any property at all. 
The case of Rameshar v. Rukhmin (1) was 
one in which the plaintiff was making a 
claim against other members of the same 
-family demanding a share of certain 
joint family property to which, he said, 
he was entitled by right of survivorship. 
Tt was held in that case that the plaintiff who 
came into Court to claim a share in property 
which he alleged to be the joint property was 
bound to lay some foundation for his claim 
and thatit could not be assumed in his favour, 
merely because there was a joint family of 
which he wasa member, that the family 
possessed joint property or any property at 
all, That is a very different case from the one 
with which we are now concerned. Hera 
Parbati came into Court on the ground that 
the money in sait was advanced by her 
„husband and that she was entitled to recover 
the deg as her husband’s heir. It was proved 


` @(1) 14 Q. C. 244; 12 Ind, Oas, 770, 
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that her husband wasa member of a joint 
Hindu family and that Musammat Parbati 
could not, therefore, be his heir as she alleged 
herself to be. Ib was proved that certain 
money had been advanced by Dharnidhar a 
member of a joint family while his father was 
still alive and this being so, theepresumption 
is that the money was advanced from the 
family funds [see Jagmohandas Kilabhat v. 
“Allu Maria Duskal (2)]. It has been suggested 
by the learned Counsel on behalf of the res- 
pondent that if the Court has any doubt as ta 
her right to recover, an opportunity should be 
given to her of applying for a succession 
certificate in order to enable her to take out 
execution of the decree if one is passed in 
her favour. I have already said that the 
Succession Certificate Act is nob intended to 
make provision for the collection of debts 
advanced from joint family funds. In such 
cases, there is no claim to property by suc- 
cession but by survivorship. I am unable 
to yield, therefore, to this suggestion. It 
appears to me quite clear that the plaintiff 
came into Court with a case which was 
untrue and which she knew to be untrue. 
She had ample opportunity in the Courts 
below of proving her right to bring a snit, 
Having failed to establish her right, she has 
now no claim to any further indulgence. I$ 
therefore, accept this appeal, set aside the 
decree of the Court below and direct that 
the plaintiff's suit be dismissed with costs. 
The appellants will get their costs in all 
Courts. 


saps Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civie Appeat No. 366 or 1910. 
December lis, 1912. 

Present: —Mr. Lindsay, A. J. ©., and 
Pandit Kanhaiya Lal, A. J. C. 
SARJU PRASAD AND OTHERS— DEFENDANTS 
—~-APPELLANTS 
versus 
MANNI GAL AND OTABR8S—PLAINTIFF8 — 


RESPONDENTS. 
Oudh Civil Qourts Act (XIII of 1879), s 37, 
—Mortgage of 189526 whether redeemable—Subsistiny © 
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right to redeem-—Mortgage executed without authority 
cannot eatinguish prior mortgage—Independent mort- 
gage, what constitutes--Redemption suit, what plaintif 
must prove tn. 

An usufructuary mortgage was executed by 4:8 
father in favour of B. in the year 1852. Subse- 
quently, in 1862, A., when his father was alive, execub- 
ed another mortgage-(leed in which he agreed that 
if the mortgagé money under the deed of 1852 as 
well as the money borrowed under the later deed was 
not paid within a certain period, he would sell the 
property to the mortgagee with the permission of hig 
father. The mortgagee was allowed to continue in 
his possession. 

A. now gued for redemption ignoring the mortgage 
of 1852 and setting up that of 1862 as an independent 
mortgage. The defendant contended that the mort- 
gage of 1852 was irredeemable and that of 1862 
could not be redeemed as it was not an independent 
mortgage: 

Held, (1) that the mortgage of 1862 could not be 
treated as an independent mortgage inasmuch as A. 
had failed to explain his authority to execute a later 
deed in his father’s life-time and that, therefore, the 
later mortgage could not be considered to have ex- 
tinguished the prior mortgage; 

(2) that, in view of section 37 of Act XIII of 1879, 
the plaintiff’s suit was not maintainable inasmuch as 
he had not shown or proved that the mortgage of 
1852 was a redeemable mortgage. 

Kayasth Scholarship Trust, Allahabad v. Shankar Din, 
11 O. 0. 285, referred to. 

In redemption suits, it is the plaintiff’s duty to 
show prima facie that he has gota sabsisting mortgage 
to redeem. 

Appeal against an order of the District 
Judge of Hardoi, dated the 27th July 1910, 
reversing that of the Mansif, Bilgram, dated 
6th April 1910. 

Pandit Gotaran Nath Misra, for the Appel- 
lants. 


Mr. Qopal Sahar, for the Respondents. 


JUDGMENT.——-This second appeal has 
arisen out of a suit for redemption brought 
by the respondent-plaintiff, Manni Lal, 
against the appellants, Sarju Prasad and 
others, who are the present representatives -in- 
interest of the mortgagee. The mortgage 
set up by the plaintiff was one of 25th 
September 1262. Thisdeed, it is stated in 
the plaint, was executed by the plaintiff in 
favour of Basawan Lal. The sam secured 
was Rs. 200 and the mortgaged property 
consisted of a half share in a certain plot of 
land situated in one of the mehallas of tho 
town of Bilgram. The defendants who, as 
has already been said, now represent Basawan 
Lal denied the genuineness of the mortgage 
set up by the plaintiff. They pleaded a 
previous mortgage, executed on the 14th 
Rabi-ul-awwal 1269 Hijri,® corresponding to 
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26th of September 1852. This mortgage 
was executed by Ram Din, the father of 
Manni Lal, in favour of Basawan Lal. The 
defendants produced the mortgage in Court 
and pleaded that according tc its terms, nə 
suit for redemption would lie as the claim 
had become time-barred. The mortgage 
period seb oub in the document produced by 
the defendants was one year. The amount 
of the mortgage-money was Rs. 159 and the 
deed was one by way of conditional sale. The 
Court of first instance dismissed the claim 
holding that the snit was barred by 
limitation. The Muusif was also of opinion 
that the deed of the 26th of Septembar 1852, 
which was seb up by the defendants and 
which was denied by the plaintiff, was a 
genuine document. In appeal, the District 
Judge cama to the conclusion that the deed 
set up by the defendants was not a genuine 
deed and being of ofinion that the mortgage 
of the 25th September 1862 was a good 
mortgage and still redesmable, he gave a 
decree for redemption. In this second appeal, 
the decision of the lower Appellate Court is 
attacked on various grounds. One ground 
which has been pressed most strenuoasly is 
that the finding of the Court bslow that the 
defendants’ deed is not a genuine deed is not 
a good finding in law as ib is based upon 
mere conjectures and is inconclusive. We 
have carefully considered all that the learned 
Counsel for the appellants has had to say 
in this connection but we are not satisfied 
that he has made out any case for interfer- 
enco with the learned Judge’s finding of 
fact. It may be that on the evidence we 
might have come to a conclusion . different 
from that which was reached by the Oourt 
below, but, atthe same time we think it 
cannot be argued that there is no evidence 
on the record to support the Judge’s finding. 
However, in the view which we take with 
regard to the other points which are involved, 
it is nob necessary for us to discuss this 
matter any further. It seems to us that the 
learned District Judge was wrong in decree- 
ing this suit for redemption merely because 
he came to a finding that the deed of 
mortgage seb up by the defendgnts was not 
a genuine document. That finding was not 
sufficient to dispose of the case or to entitle 
the plaintiff to get a decree for re&emption. 
With regard to the deed of the 25th 
September 1862, which was set up by the 
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plaintiff, it must now be taken that it ‘is 
a genuine document, The defendants in the 
first instance denied the executione of this 
deed but they were afterwards obliged to 
admit its genuineness. On the other hand, 
the plaintiff, Manni Lal, had to admit that 
there was a previous mortgage of the year 
1852. Indeed Manni Lal could not avoid 
making this admission for in the deed which 
he put in suit, it is clearly stated that the 
mortgage® property had already been 
mortgaged with possession to Basawan Lal 
in 1269 Hijri on a date corresponding to the 
25th of December 1852. The case, which the 
plaintif endeavoured to establish with 
respect to this earlier mortgage, was that it 
had been extinguished by the deed of the 
25th September 1862, upon which he relied. 
In his evidence, Manni Lal went the length 
of saying that on the date when this deed of 
the 25th of September 1862 was executed, 
the original deed of 1852* was returned to 
him and destroyed. This statement of his 
was not believed by the Court of first 
instance. The learned Judge in his 
judgment has not touched upon this point 
aud we do not know whether he believed 
Manni Lal’s story or not. It is admitted, 
however, that Manni Lal was unable to 
produce the original deed in Court. The 
principal question, therefore, is whether as a 
result of the execution of this deed of 25th 
Septmber 1862, the prior mortgage, executed 
ten years earlier was extinguished or not. 
No definite finding on this point has been 
come to by the learned District Judge. He 
describes this document relied upon by the 
plaintiff as being “a sort of deed of further 
charge.” If the deed be construed in this 
light, we do not see how ib can be said that 
the original mortgage was not extinguished. 
In our opinion, Manni Lal failed to establish 
the case which he set upand we are unable 
to hold that the mortgage admittedly created 
in December 1852 was not extinguished on 
the 25th of September 1862 when the deed 
in suit came into existence. The first thing 
to be noliced in connection with the later 
deed is that it was executed by Manni Lal 
and not by his father Ram Din, who made 
the mortgage, of December 1852, Manni 
Lal was put in the witness-box and he 
failed to give any explanation as to how he 
came to#have authority to execute the deed 
in suit, Headmitted that his father was 
e 
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alive at the time this deed was executed and 
he also admitted that the deed was executed 
while his father was absent from home. We 
may also point out that in the deed itself, 
Manni Lal makes a reference to his father 
still being alive, for in the concluding portion 
of it he agrees that ifthe mortgage money 
is not paid within a certain peri@d, he will 
sell the property “with the permission of his 
father, Ram Din.” It was for Manni Lal 
to explain these facts and as he has failed 
to do go, we are unable to see how a document 
which he executed in these circumstances 
can be deemed to have extinguished a prior 
mortgage executed by his father. Auother 
point which may be noticed in connection 
with this later deed is that the only descrip- 
tion of the mortgaged property which is to be 
found in ib consists of a reference to what -is 
stated in the earlier deed and for this reason, 
it seems highly improbable that Basawen Lal 
the mortgagee would have parted with the 
earlier instrument which contained the ouly 
specification of the property. A third point 
also to be noticed is the clause to which 
attention has already been drawn, namely, 
that in which the mortgagor Manni Lal 
undertakes, in the event of the mortgage- 
debt not being paid within the period, to sell 
the property with the permission of hig 
father.” lt is hardly possible that any 
mortgagee would accept a doubtfal security 
of this kind in satisfaction of or in renewal 
of a previous security in which the title of 
the mortgagor was, presumably, perfectly 
good. Why should Basawan Lal accept 
from Manni Lal in his father’s life-time 
a deed of this description in full dis- 
charge of a security by virtue of which 
he had been for ten years in possession of the 
property and on which a sum of Rs. 150 was 
still owingP We are satisfied, therefore, 
thatit cannot be said that the mortgage 
transaction of 1852 came to an end onthe 
execution of this later deed. This being so, 
we have to consider the plaintiff’s position. 
If this earlier mortgage was not extinguished 
by the act of parties, itfollows that the 
plaintiff is not entitled to get possession of 
the mortgaged property by redemption merely 
of the mortgage of September 1862. The 
mortgagee was put in possession in 1552 and 
his possession continued after the execution of 
the later mortgage. 
the plaintiff in dhese circumstances to show » 


lt was incumbent upon s 
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that he still had a right to redeem this earlier 
mortgage of 1852 In this connection, we 
have to notice the plea of limitation which 
was set up by the defendants. Under section 
87 of Act XIII of 1879 (which isa re- 
enactment of sections 29 and 300f Act XXXIIL 
of 1871), every mortgage, the terms of which 
had expired | before the l8thof February 
1856, becam8irredeemable no matter what 
the date of its execution was. The settled 
rule of law is that itis for the plaintiff to show? 
prima facie that his suitor right of actionis 
not barred by limitation. Inorder to obtain 
redemption, it was, therefore, necessary for 
Manzi Lalto show that notwithstanding 
section 37 of Act XIII of 1879, hestill had a 
right to get possession under the terms of the 
mortgage of 1852. Manni Lal offered no 
evidence of the terms of this mortgage. All 
he could say with respect toit was that it had 
been swept away bythe later deed. In 
Kayasth Scholarship Trust Allahabad v. Shan- 
kar Din (1), it was held that in a suit for re- 
demption of amortgage executed in 1846, it 
was for the plaintiff to give at least prema facte 
proof that the mortgage was redeemable, This 
case was decided with reference to the terms 
of section 3 of Act I of 1869, which are similar 
to these of section 37 of Act XIII of 1879. 
We find, therefore, that the plaintiff, having 
failed to show that the mortgage of 1852 was 
still redeemable, was not entitled to get any 
decree for redemption which would entitle 
him to obtain possession of the property,as a 
claim for redemption of the earlier mortgage 
is barred by time. Itis conceded by the 
learned Counsel for the respondents that a 
decree for redemption of the later mortgage 
would be of no nseto them. We, therefore, 
allow the appeal, set aside the decree of the 
lower Appellate Court and restore the decree 
of the Court of first instance, The 
appellant will get his costs both here and in 
the Court below. 


Arneal allowed, 
(1) 11 0. O, 288. 
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- ALLAHABAD HIGH COURT. 
First Citi Arewa No, 310 of 1911, 
January 2, 1912. 

Present: — Sir Henry Richards, Kr., Chief . 
Justice, and Mr. Justice Banerji. 
SUKHBIR SINGH—Derexpant— 
APPELLANT 
versus 
NIHAL SINGH AND orgers—Prarmrirr3s— 


RESPONDENTS, 

Hindu Law —Endowment—No provision, made as to 
management of endowed proper ty—Founder of endow- 
ment can nominate trustees at any time before his death 
—Revocation of appointment, 

When a Hindu creates an endowment of a temple 
or a shrine and does not provide by the endowment 
for the management of the property after him, the 
right to nominate trustees remains vested in him 
until his death and continues to his heirs after him. 

Sheoratan Kunwari v. Ram Pargash, 18 A. 227; A. 
W. N. (18968) 37, Gossami Sri Girdharijé v. Romanlalji 
Gossami, 16 1. ‘A. 187; 17 C. 3, followed. 

The founder has no power subsequently to revoke 
the appointment of trustees once validly appointed. 


First appeal from*a decision of the Addi- 
tional Subordinate Judge of Meerut, dated 
the Ist of August 1911. 

The Hon’ble Mr, Gokul Prashad, for the 
Appellant. , 

Mr. Nihal Chand with him Mr. Mohan Lal 
Sandal, for the Respondents. 


JUDGMENT.—The facts connected with 
this appeal are as follows. On the 7th of Oc- 
tober 1879, one Musammat Jawahir Kunwar 
made a deed of endowment of certain pro- 
perty. This deed provided that she herself 
was to be the manager during her life-time, 
After her death, her husband’s brothers were 
tobe the managers. And after them, a 
member of her husband’s family. On the’ 
20th of December 1867, the same lady made 
a second deed of endowment of other pro- 
perty. In this deed, she stipulated that she 
should be the manager during her life-time’ 
but no further provision was made for the 
management of the property after her 
death. On the 2156 of May 1898, an elaborate 
deed was prepared. it setforth that there 
were no trustees of the property and it 
appointed some seven persona to be managers 
anda scheme for the proper administration of 
the charity was laid down. Amongst the 
person named as trustees were Lala Nihal 
Singh, the present plaintiff, Babu Sukhbir 
Singh, (defendant No. 1), Lala Murli Dhar 
(defendant No. 2), Lala Har „Prasad 
(defendant No. 3) and Lala Dilwal® Singh | 
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(defendant No. 4). There were also two other 
-persons who have since died. There can be 
no doubt that the lady had power to make 
the first two deeds of endowment. Wither 
the property washer own or she was acting 
in accordance with the provisions of a prior 
document executed in the year 1875 
between herself and her husband’s relatives. 
There can- be no doubt that the deed 
of the 2lst of May 1898 was acted upon. 
Mutation ‘of names was effected and the. pro- 
perty was. entered in the names of all the 
‘trustees nominated by the Musammnat. In 
the year 1901, the lady executed a further 
document. In this,’ she refers tothe two 
endowments and also to the appointment of 
trustees. Provisionis made how the trustees 
are to act, and it is provided that four trustees 
should constitute a quorum. In this last 
mentionéd - document, there is the following 
provision: I, the executant, have power to alter 
or cancel the conditions entered in the docu- 
ment, or to make an addition to them for the 
purpose of good management and completely 
give effect to the particulars mentioned in the 
said documents. I, the executant, amend, 
cancel and add the following conditions in the 
said- document.” This ‚power evidently 
refers to possible alterations and amend- 
ments of the document of the 2\st of May 
1898, which appointed the seven trustees and 
laid down the scheme forthe management of 
the two properties, the subject-matter of 
the two endowments. On the 10th of 
February 1902, the same Musammaé executed 
a further documens. 
revoked the document of the 12th of August 


1901, leaving the document of the 2lst of 


May 1898 still in force. In September 1902, 
the Musammat executed a further document, 
` In it she revoked the deed of the 21st of May 
1898, stating that she was dissatisfied with the 
manngement of the property. She does not 


state with whom she was dissatisfied, nor does- 


the document make any provision for. the’ 
appointment of new trustees after her death’ 
or during her life-time. Thelady then died. 
in the year 1903 at an advanced age. In 
1906 a suit was brought by the present ap- 
pellant and thadefendant Marli Dhar seeking” 
to remove éhe plaintiff Nihal Singh and 
Dilwali Singh from the office of trastees on. 


the ground of misconduct and misappropria- - . 
` appoint and nominate trustees at any time priore 


tion offhe property. 
a The Court of first instance dismissed the 
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suit holding that there had been no misappro” 
priation proved againgt either Nihal Singh 
or Dilwali Singh. It may here be mentioned 
‘that these two persons were members of the 
family of the husband of the deceased. The 
Court held that the deed of the ‘21st of May 
1898 was invalid. 

On appeal to the High Court®it was held, 
in agreement with the Court of first instance, 


that no misconduct or breach of trust was 


established, and that, therefore, the snit failed. 
Bat the Court was careful to point out that 
if was quite unnecessary to decide the validity 
or invalidity of the deed of the 21st of May 
1898, 

‘The plantiff now brings the present suit 
alleging that in the events which have 
happened, he isthe sole trustee and manager 
of boththe endowments, that he is in possession 
of the property and that Dilwali Singh, 
although-a member of the family of the hus- 
band of the deceased founder, is a man of bad 
character, and has, therefore, no right to ba 
trustee ag against him. ‘The relief claimed is 
somewhat peculiar. The plaintiff merely asks 
that all the defendants may be declared not to 
be trastees óf the endowed property. 

The Court below has-made a somewhat 
peculiar decree which i is, in our opinion, very 
unsatisfactory. The decree is in the following 
terms: “It is ordered and decreed that it is 
declared that neither the plaintiff nor the 
defendants are trustees under the deed, dated 
the 21st of May 1893. ‘This declaration, 
however, cannot affect any other right of the 
parties which the plaintiff and defendant No, 
4 may have in the endowed property independ- 
ently of the said deed of 1898.” Notwith- 
standing ‘the form in which the relief is 
claimed, we think that the plaintiff’s real 
claim was to havea declaration that he, and 
he alone, was trustee and manager of the two 
properties, the subject-matter of the two deeds 
of endowment. In our opinion, unless he was, 
in a position to establish that in the events 
which have happened, he was the sole trustee; 
he ‘was not entitled tH have a declaration 
against the defendants. With regard to the 
second endowment, as already pointed ous, no 
provision whatever was made for the 
management of the prcperty after the 
death of the Musammat. We think that 
this being so, she had a perfect right to 


to her death, and that, therefore, the deed of the 


z . 


of a trustee or trustees being made 


Ld 
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21st of May 1298 was a valid document, which 
the Musammat had full authority to make [see 
Sheoratan Kunwari v. Ram Pargash (1)]. In 
that case the learned Judges say:— [t is well 
accepted law that when a Hindu creates an 
endowment of a temple or a shrine, or more 
strictly speaking of a Thakarji, and does not 
provide by the endowment for the glee ge 
y 
any person other than himself or his heirs, 
or beirg made by election amongst the 
disciples of the Thakurji, the nomination 
remains vested in the founder of the 
endowment and the right to nominate 
continues to his heirs. That was the principle 
accepted by their Lordships of the Privy 
Council in Gossawmt Sri Girdhariji v. 
Romanlalji Gossami (2).” This document of 


the 21st of May 1898 contained no power of 


revocation and, as already pointed out, ib was 
acted upon and mutation of names in favour 
of the nominated trustees was made in 
accordance with its provisions. The docu- 
ment, therefore, was a complement to the 
earlier endowment, aud we do not think that 
the lady had any power subsequently to 
revoke the appointment of the trustees. The 
provisions of the document completed what 
was left undone by the earlier endowment, 
It will, therefore, appear that, so far as the 
property, the subject-matter of the second 
endowment, is concerned, the persons 
nominated in that document are still trustees 
of the property and cannot ba removed 
without a suit properly instituted for that 
purpose. 

With regard to the property which was 
the subject of the first endowment, it is true 
that provision was made that after the death 
of the Musammat and her husbavd’s brothers, 
members of his family should be trustees and 
of course it may be contended thatthe lady 
had no power to appoint trustees by any 
subsequent document. We, however, find 
that whether the lady had power to do so or 
not, the document of the 2lst of May 1898 
was in fact executed and the plaintiff in the 
present suit allowed his name to be entered 
with the other trustees as trustee of this 
property as well as of the prdperty, the 
subject-matter of the second endowment, 
That entry has remained in the revenue 


e (1) 18 A. 227; A. W. N. (1896) 37. . 
o (2) 16 I A. 1875 17 0. 8. 
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papers up to the present. time, Besides this, 
the defendant Dilwali had certainly an equal 
right to be a trustee with the plaintiff even 
assuming thatno other trustees were ever 
validly appointed and for all we know to the 
contrary there may be other members of the 
family of the husband of the Musammat who 
are equally entitled. With regard to this 
property, the plaintiff has altogether failed 
to prove that he is the sole trustee and he 
is, ip our opinion, not entitled to *maintain 
the present suitin respect of this property 
either. 

In our opinion, the appeal should prevail 
and we accordingly allow the appeal, set aside 
the decree of the Court below and dismiss 
the suit with costs, to be borne by the 
plaintiff-respondent. 

Appeal allowed. 


MADRAS HIGH COURT. 
Seconp Civit Appeat No, 848 or 1911. 
January 10, 19138. 
Present:—Mr. Justico Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
VALIA KONIKKAL EDOM KELU. 
ACHEN—- APPELLANT 
versus 
VALIA KONIKKAL EDOM LAKSHMI 
NETHYAR AMMAL AND orners— 


RESPONDENTS, 

Malabar Law and Usage— Menchilavo’, meaning of —~ 
Right of members of tarvads and tavazhis to ‘men- 
chilavu’—Usage—Karar between karnavan and some 
members as to menchilavu~-Right of after-born 
members, 

The word ‘menchilavu’ means allowance required- 
for purposes other than mere food and clothing. It 
includes sums required for keeping up a respectable 
appearance consistent with the position and dignity 
of the family to which a person belongs, sums 
required for a reasonable amount of travelling to 
holy places in case of members of an aristocratic 
family and for such other slight conveniences and 
comforts which, though they might be called 
luxuries when indulged in by low-class individuals, 
would come under the head of ‘necessaries’ in the 
case of persons belonging to families which cannot 
be classed with the lower sections of the community. 

Members of Malabar tarwads and tavahzis are 
entitled by usage to this allowance, “menchilavu,’ 

Where thore is a karar between thé karnavan and 
the tarwad members fixing the menchilavu, ib will 
not bind members who were not parties to it or 
after-born members, especially if the ‘menchilavy’ 
stipulated for is insufficient. ` 

Per Sadasiva Aiyar, J:—The award of-menchilavi, 
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‘even if fixed by karar, is subject to fluctuations under 
altered circumstances of the tarwad. 

Second appeal against the decrée of the 
Subordinate Judge of Palghat, in Appeal Suit 
No. 725 of 1910, preferred against that of 
the District Munsif vf Palghat, in Original 
Sait No. 302 of 1909. 


Mr. O0. V. Ananthakrishna Iyer, for the 
Appellant. | 
Mr. Ramachandra Aiyar, for the Respond- 


ents, è 
JUDGMENT. 


SUNDARA AIYAR, J.—This is a suit by some 
of the members of the Valia Konikal Edam, 
one of the branches of the Palghat Rajah’s 
family, for arrears of what is called Menchi- 

Javu. The word is used to designate a part 
of whatis required for the support of a 
person and is distinguished from what is 
strictly necessary for food and raiment. 
Legally, it may betaken to mean part of 
what would be included in the terms ‘main- 
tenance’ and necessaries.’ There was a karar 
entered into between most of the adult mem- 
bers of the Edam inthe year 1901. ‘The 
lst plaintif was oneof the parties ‘to it. 
Plaintiffs Nos. 2 and 3, her children, were 
born afterwards. According to that karar, 
the Ist plaintiff’s mother, Salakshi Nethiya- 
ramma, and her children were to be given 
Rs. 100 for their Menchilavu. The Ist 
plaintiff was then a minor and was stated 
in the karar to be represented by Kelu Achau, 
the karnavan of the Edam. There was no 
contract between the karnavan and the lst 
plaintifi’s mother as representing her branch 
of the tarwad, It cannot, therefore, be said 
that the karar was binding onthe tavazhz 
of the plaintiffs as such until properly set 
aside, The plaintiffs based their claim not 
on the karar, but on the usage of the family 
according to which Menchilavu was payable 

. to its members, The . existence of such 
usage was not traversed in the written 
statement and noissue wasframed to try 
that question. As we understand the written 
statement, the plaintiff’s claim was met by 
the allegation that the karar prevented them 
from claiming anything more than what was 
allotted to Salakshmi Nethiyaramma and 
her children under it. Weagrea with the 
lower Courts in holding that the plaintiff’s 
right geannot be held to be negatived by the 
karar. The karar really contains no provi- 

wion for the maintenance of plaintiffs Nos. 2 
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and 3 and the Ist plaintiff cannot be held to 
be bound by itif the allotment made was, 
as found by the lower Courts, grossly in- 
sufficient. Nor can she be held to be bound 
by it on account of a contract entered into 
on her behalf by any one authorized to do go. 
Both the lower Courts have found that the 
conduct of the members of the Edam shows 
that the karar has not been’ adhered to so 
‘far as the allotments made for maintenance 
are concerned. This would sapport the 
District Munsit’s view thatthe karar was 
not understood to have made any permanent 
allotment to those who were minors at the 
time of its execution, but only to enable the 
three ladies, who had children, to maintain 
them while they were under their protection 
during the minority. Bat, apart from this 
view of the Munsif’s as to the construction 
to be put upon the document, we must 
hold thatit cannot be pleaded in bar of the 
plaintiff's right to a reasonable allowance 
for Menchilavu. We see no reason to hold 
that the amount awarded by the lower Couris 
is otherwise than reasonable. 

I dismiss the second appeal with costs of 
the plaintiffs, The memorandum of objec- 
tions is also dismissed with costs. 

Sapasiva AIYAR, J.—With regard to the 
expression Meachilavu,’ the literal meaning 
seems to be ‘excess expenditure.” Itake it 
that it means that which is usually allowed 
beyond what is strictly required for food 
and clothing alone. Under the expression, 
therefore, come, the sums which are re- 
quired for keeping up a respectable appear- 
ance consistent with the position and dignity 
of the family to which a person belongs, 
sums required fora reasonable amount of 
travelling to holy places in the case of a 
member of an aristocratic family ete., for 
slight conveniences and comforts, which, 
though they might be called luxuries when 
indalgei in by a low-class individual, would: 
come under the head of necessaries’ in the 
case of persons belonging to families which ° 
cannot be classed with the lower sections of 
the community. Assuming again that the 
karar in qnestion in this suit was binding 
on all the tavazhzs in existence at the time 
it came into force, I think the reasonable 
construction of sucha karar is that it was 
not intended to be enforced against any 
tavazht bound by it in the beginning aftef 
the circumstanges of that particular favazhi 
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have changed so materially that it would 
be inequitable to held the tavazhe to its 
terms without making important and neces- 
Bary modifications therein. Even as regards 
a solemn decree for maintenance passed by 
‘Courts in ordinary cases, it is understood 
‘that, if the cireumstances of the decree- 
holder or jedgmeni-debtor afterwards be- 
‘some changed to a very material extent, 
a new suit could be brought to have a, 
fresh decree with modified terms passed 
with reference to the change of circum- 
stances. 

In this case, the plaintiffs Nos. 2 and 3 
‘were nob in existence at the time of the 
karar and circumstances seem to have clearly 
undergone a material change so as to allow 
‘of a greater sum for maintenance . being 
‘granted to the plaintiff's ¢avazhi than was 
considered reasonable at the time of tke 
karar, and the award by the lower Courts of 
a larger sum for Menchtlaru, in view of 
such a change of circumstances, should not 
be interfered with in second appeal. 

I agree, accordingly, that the second appeal 
should be dismissed with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
. Seconp Civit APPEAL No. 1213 or 1912. 
January 15, 19138. 
. Present:—J ustice Sir Frederick Robertson, 
WALL RAM— Daeorer-HOLDER—~APPELLAN? 


VETSUSs 
BHAGWAN DAS AND OTHERS—— JUDGMENT- 
DEBTORS-— RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Art. 182—- 
Step-in-aid of execution—Order of attachment not re- 
turned—HEaplanatory report called for from Naib Sheriff. 

Tn déciding questions of limitation in execution of 

decrees, the Courts must always lean to the view that 
the applications are not time-barred. 

No mere action on the part of the Court of its own 
motion, or which merely» forms a part of what may 
be called a mechanical process of the Court, will tend 
to keep the decree alive. 

- There must be a definite application o take some 
step but such application may be made orally and 
the fact of such an application may be inferred when 
the proceedings show that the order passed must 
have been made in all probability as the result of an 
application. 

e Where on the date fixed for the return of an order 
o§ attachment, the order was not retusned and it wag 
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* + oy 
noted in the record that an explanatory report was 
called for from the Naib Sheriff: 

Held, that the order calling upon Naib Sheriff for 
an explanatory report was clearly a step-in-aid of 
execution taken upon decree-holder’s application. 


Second appeal from the order of the Divi- 
sional Judge, Gujranwala Division, dated 
lith October 1911, confirming that of 
the District Judge, Gujranwala, dated 18th 
April 1911, disallowing execution of the 
decree. Di 


Diwan Mehr Ohand, for the Appellant: 
Mr. Dhan Raj Shah, for the Respondents. 


JUDGMENT.—A brief statement of the 
facts in this case is necessary before passing 
to judgmeat. On the Ist July 1907, a decree 
was obtained by tke present appellant against 
the respondents and an application for execu- 
tion was made on the 10th of October 1907. 
An order was issued for the attachment of 
certain property and on the 23rd of Novem- 
ber 1907, the decree-holder appeared and it 
was stated that the order of attachment had 
not been returned. It is noted that an expla- 
natory report was called for from the Naib 
Steriff and the case was fixed for decision on 
the 7th December 1907. 

It appears from another record that on the 
4th December, an objection was patin by a 
third party to the attachment, and on the 
7th December, in the absence of the decres- 
holder, the property was released from attach: 
ment, and on the 7th December on. the exe- 
cution file, there was an order to the effect 
that the decree-holder not being present the 
record must be consigned to the resord room. 

The next application for execution was 
made on the 12th November 1910. The sole 
question for decision here now is whether 
or not ibt can be held that the proceedings 
of the 23rd November constitute such a step. 
in-aid of execution made upon application as 
would keep the decree alive. Many rulings | 
have been quoted to me and I take it that 
the law which is established upon this point 
is as follows: — An application for a sbep-in- 
aid of execution under Article 182 of the 
Limitation Act has to be made within three 
years of the subsequent application or the 
latter must be held to be time barred. No 
mere action on the part of the @ourt of its 
own mution, or which merely forms a part 
of what we may calla mechanical proggss of 
the Court, will tend to keep the decree alive.” 
There myst be a definite application to take, 
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some step, but at the same time it has been 
held that such application may bg made 
orally and itis further clear that the fact of 
such an application may be inferred when the 
proceedings show thatthe order passed must 
have been made, in all probability, as the 
result of an application. 

Further, it is laid down as a principle, and 
a thoroughly reasonable one, that the Courts 
in deciding questions of limitation in execu- 
tion of decrees must always lean to the 
view that the applications are not time-barred. 
It is obvious that in most cases decrees be- 
come time-barred on account either of the 
obstruction of the judgment-debtor, the difi- 
culty of obtaining satisfaction, or the inability 
of the judgment-debtor to pay at the time. 
It is clearly, therefore, very undesirable to 
hold a decree barred by time unless it is 
absolutely necessary to do so. Now in this 
case, itis clear that on tha 23rd November 
when the decree-holder appeared several 
courses were open to the Court. A fresh 
order for attachment, for instance, might have 
been issued, a different method might have 
been employed on application for satisfac- 
tion of the decree, or it might have 
been decided, as it was’ decided, to await 
the report upon the previous warrant of 
attachment before taking any further steps 
and it must be held, it appears to me, in all 
reason, that the course actually adopted was 
adopted on the application of the decree- 
holder who alone of the parties was present. 

That being so, the order calling upon Naib 
Sheriff for an explanatory report was clearly 
a step-in-aid of execution taken upon appli- 
cation and the application of the 12th No- 
vember 1910 being within three years of that 
date that application must be held to have 
been within time. 

I accordingly accept the appeal, seb aside 
the decisions of the lower, Courts and 
return the application for execution for dis- 
posal according to law. 

Appeal accepted. 


CALCUTTA HIGH COURT. i 


Seoonp Cryrt Aresar No. 2145 or 1910. 
November 26, 1912. 
Present: ~Mr. Jastica Holmwood and 
Mr. Justice Chapman. 


CHANDRA KANT BHATPACHARYA— 


PRINGIPAL Depunpanr——APPRLLANT 


VETESUS 
ABDUL GOFOOR KHAN AND OTAERS — 
$ PLAINTIFEFS—RESPONDENTS, 


Landlord and tenant—Lease—Covenant that if lessee 
requires te sell and lessor pays proper price, tenure would 
be sold to lessor- Whether covenant runs with land. 

In a lease there was a stipulation to the effect that 
ifthe lessor at any time required to sell the tenure 
and if the lessee paid the proper price, shen the lessee 
would sell the tenure to the lessor: $ 

Held, that the covenant was a personal covenant- 
and did nob run with the land and was not in any way 
a condition precedent to the transfer, and that, there- 
fore, it did not enure to the benefit of all the lessor’s - 
successors and to all the subsequent transferees. 


Appeal from the decree of the first Sab. 


Jadge of Dacci, dated March 29ch, 1910, . 


affirming that of the third Munsif of Munshi. 
gunge, dated August 8rd, 1909. 


Baba Sarat Ohandra Khan for Babu 
Bidhu Bushan Gaaguly, for the Appal- 
lant. 


Babu Surendra Ohandra Sen, for the Res-. 
pondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff for the 
establishment of his howlu right to the dig- 
puted land as well as for the declaration 
that the rent deeree obtained by defendant 
No. 1 against the plaintiff's vendor, the de.’ 
fendant No. 13, and the proceedings taken ont 
in execution thereof are fraudulent and 
collusive and inoperative so far as the plain- 
tiff is concerned. 


The defence appears to have bsen two- 
fold. Although in the issues framed for. 


. trial it does not appear precisely what that 


defence was, nor in the written statement is 
there any indication of what the main point- 
of defence taken before us and before the- 
Subordinate Judge really is; but we gather. 
from the judgment of the Ist Court that 
the first defence taken was that the land 
being admittedly debutiur land, the shebazt 
ought to have been sued in his capacity as. 
trustee for the idol and not in his personal. 
capacity. This point was taken before us 
but had not been seriously argued. The. 
learned Munsif has fully disposed of it in 
the lst paragraph of his judgment and the 
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appellant did not venture to raise ib again 
in the lower Appellate Court. It cannot, 
therefora, ba raised here; but we may ex- 
press our finding that there is nothing in 
it. 

The real point which has boen argued at 
considerable length befora us is that the 
plaintiff, who is the assignee of the tenant of 
the former shebazt is bound by a certain 
covenant of pre-emption in favour of the 
then shebaté which appears in the lease. The 
findings of the Munsif on the facts entirely 
dispose of the defendant’s case. Bab unfor- 
tunately, the Subordinate Judge has seen fit 
to whittle away all the Muusif’s well reason- 
ed findings and has come to certain rather 
vague findings of his own, and in the end he 
has agreed with the Munsif in the final 
order passed by him and has dismissed the 
appeal. 


The contention of the appellant is that 
if this were purely a case of transfer of a 
permanent tenure, the ralings of this Court 
would put him oub of Court altogether as 
notice is presumed on the registration of the 
transfer of a permanent tenure. But he claims 
that the effect of the so called contract of 
pre-eaption in tho appellaat’s favour, he 
being in possession of the land, operates as 
a bar to the suit and can be raised by 
him as a valid defence to the plaintiffs’ 
claim. 


1t is first of all contended that a contract 
not to assign is a covenant ranning with the 
land. But this of course is not a contract 
not to assign. It is a qualified personal 
contract, that although I, the lessee, have full 
powers of transfer and fall powers to erect 
buildings, dig tanks and make any permanent 
improvements and transfer the land by any 
means I choose, yetif I do so, [ will give you 
the lessor, whose name is Tarini, the option 
of pre-emption. The words are clearly per- 
sonal, ‘The lessor says; “if at any time you 
require to sell the tenure, then if I pay the 
proper price, you will sell the tenure to me.’ 
Now the first point that we have to notice 
is that in addition to the fact. which we have 
already pointed out that the written state- 
ment does not mention this claim of pre- 
emption and that ib wag not raised in the 
issues before the Munsif, there is no trace in 
the whole of the proceedings in any of the 
Courts that the lessor’s guceessor, who is the 


9 + 

prasent defendant-appellant, ever carried oub, 
his part of the contract, that is to say, that 
he ever éffared to pay the proper price, and. 
he has not even taken the trouble to tell us 
what the proper price was, and it is clear 
that the lower Courts in this suit could not 
have passed any order directing the lessor to. 
pay the proper price and redeem on that 
condition, when no issue had been raised and 
no evidence had been given of ‘what the 
praper price was. That alone wuld render 
this defence nugatory. Bat the combined 
reasons, which the learned Munsif and the 
learned Subordinate Judge have both given 
for holding that the contract of pre-emption | 
59 called was a separate agreement and had 
nothing to do with the right of transfer, 
which was absolute, is, in our opinion 
sufficient to dispose of the case. Without 
saying that in no such case can such a cove- 
nant be raised as a defence, we need only say 
in this case that the rulings with regard to. 
Oitidar tenures in Madras, which have been. 
cited to us, have nothing to do with the 
matter, and that in this particular case, such 
a defenca was not pleaded, and the contract, 
which we have had to find out for ourselves 
in Court, inasmuch as if has not been 
printed in the paper book as it ought to have 
been, does nob in this particular instance. 
appear to be a covenant running with the 
land, ora covenant which was in avy way a. 
condition precedent to the transfer. Two 

things were required, an offer to purchase by 
the late lessor and an agreement to pay by 

him. It does not appear to us tbat such a. 
stipulation would enure to the benefit of all 
the lessor’s successors and to all the subsequent. 
transferees. The successor of the shebavt may 
very well say, as indeed the learned Vakil 
does say, I knew nothing aboat this. 
stipulation, In the sama breath, he argues [ 
am privy to the contract bacauzsa I am 

successor to the shebazt. It was certainly | 
open to him to say, I am notin any way, 
bound by. what any predecessor stipulated, 
I do not want to purchase it. Asa matter of 
fact, as we have sean, he never offered ab any 
stage of the case to purchase it, and three 
years and a half after the transfer had been 
registered and he was saddled with notice 
thereof, he did not even mention it in his 
written statement. 


% 
We are, therefora, of opinion thai the 


Vol, XVIIL] 
ABADHADT BANERJHE V. KANIZ FATIMA, 


findings of the lower Courts are correct and 
that this appeal must be dismissed with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Givin Appear No. 2769 or 1910. 
January 10, 1913. 

Present: —Mr. Justice Holmwood and 
Mr, Justice Chapman. 
ABADHAUT BANERJEE —Deranpant 
No. 3—APpPELLANT 
Versus 
KANIZ FATIMA BIBI AND OTHERS—- 
PLAINTIFFS — RESPONDENTS. 

Chakran land—Patni mehal—Suit for possession of 
Chakran land, whether suit jor specific performance of 
contract. 

The general rule is that an ackion for possession of 
chikran land incladea in a patni, cannot be an action 
for specific performance of contract. If there is 
no scope for an action for specific performance, there 
is no possible ground for the zemindar to keep the 
patnidars oub of possession or to ask them to do 
anything except to pay the Collectorate assessment. 

Banwari Mukunda Deb v, Bidhu Sundar Thakur, 33 
C. 346; 7 C. L. J. 489; 12 C. W. N. 459, followed. 

Ranjit Singh v, Radha Charan Chandra, 34 O. 564 
and Gopendra UOhandra Mitter v, Taraprasanna 
Mukerjee, 7 Ind. Cas. 790; 370. 598; 14 C. W. N. 1049, 
referred to. 

Appeal from the decree of the Sab-Judge 
of Burdwan, dated May 2nd, 1910, setting 
aside the decree of the Munsif of Katwa, 
dated March 15th, 1909, 

Babus Bipin Bihari Ghosh (Junior) and 
Satish Ohandra Mukherjee, for the Appellant. 

Babus Sajani Kanta Sinha and Shorosht 
Charan Mitra, for the Respondents. 


JUDGMENT.—It is a little difficult to see 
what the precise point which is sought to be 
argued before us in this second appeal is. 
The findings of both Courts are perfectly clear 
that the putin? kabulcat passed the chauktdart 
chakran lands to the plaintiffs as putnidars 
without any reservation. There was a clause 
in the contract that after resumption, the 
putnidar should be bound to pay separately 
at the rate of resumption the amount that 
may be demanded after resumption by Gov- 
ernment of the chakran lands from the 
Colleotoratg of the District, that is, that the 
duty of ping assessment levied by the Qol- 
lector under section’ 49 of the Chaukidari 
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Act falls upon the putnidar; and the putnidar 
will pay this or omit to pay at his own risk. 
If he do not do so and the zemindar thereby 
incur any loss, the remedies of the zemindur 
are well known and he can have no difficulty 
in enforcing the duty upon the putnidar, or 
in the last resort have the puni sold up. 
There does not seem to us, therefore, to be 
any scope for anything in the nature of 
sbecific performance of a contract. The 
contract, as far as the putnidar is concerned, 
is already complete, aud if the puénddar in 
future neglects what he has undertaken by 
ib, viz, to pay the Government asseasment, 
that would be a matter for future considera- 
tion. It seems to us that the zemindar had 
no right whatever to call upon the puénidar 
to take settlement or to refuse settlemeut, 
and that in the absence of any settlement, the 
zemindar had no right to settle the land with 
tenants, That being so, the tenant appel- 
lant is a trespasser and he cannot retain 
khas possession in the face of the putniédar’s 
title. 

The doctrine of specific performance, which 
was raised in the case of Ranjit Singh v. 
Radha Oharan Ohandru (1) was raised in a 
different form ia the case of Gopendra Ohandra 
Mitter v. Taraprasanna Mukerjee (2) and it 
is in this form that the learned Vakils for the 
appellant desires us to give ‘effect to it. But 
the facts of that case were different. It was 
not found that there had been a demise with- 
out reservation of the chaukidard chakran 
lands to the putnzdar, and the question whe- 
ther there is any contract remaining to be 
performed between the parties is a question 
of fact. We think that the rule laid down by 
the late Chief Justice in the case of Banwari 
Mukunda Deb v. Bidhu Sundar Thakur (3) 
must govern this case whatever exception 
there may be thought to be in the other case. 
That general rule is that action for pos- 
session of chakran land included in the putni 
cannot be an action for specific performance 


of contract, and if there wae no scope for an. 


action for specific performance, there was no 
possible ground for the zemindar to keep the 
putnidars out of possession or to ask them to 
do anything except to pay the Oollectorate 
assessment, 


(1) 34 0. 564, 
(3)°14 C. W. N. 1049; 37 O. 598; 7 Ind. Oas. 790, 
(3) 35 C. 346; 7 Us Lig, 439; 12 O. W.N. 459. 
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We, therefore, think that so far as the de- 
fendant No. 3 is concerned, who is the only 
appellant before us, the appeal must be dis- 
missed with costs. 

. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civiu Appears Nos. 2511 AND 2512 
or 1910. 
December 13, 1912. 
Present: Mr. Justice Holmwood and 
Mr. Justice Chapman. 
TARINLE KANTA MAJOMDAR— 
Derenpant—APPaLLANT 
versus 
ISHUR CHANDRA CHAKRAVARTI—~ 


~PLAINTIFF-— RESPONDENT, 
Partition—Collector—Creation of interest by 
undivided co-sharer-—Land of joint estate encumbered by 
co-sharer—Land falling to share of another co-sharer on 


partition. i , 

If an undivided owner creates an interest by which 
the other co-sharers are not bound, the holder of that 
interest cannot follow the interest of the other 


o-sharers. 

i Byjnath Lall v. Ramoodeen Chowdry, 21 W. R. 233 
(P. C.); 1 I. A. 106, relied upon. 
°` On partition by a Collector under the Estates 
Partition Act, when any land of an undivided joint 
estate which was encumbered by any co-sharer is 
allotted to any other co-sharer, ae latter takes it 

-ee from the incumbrance so created. 
i Joy Sankari Gupta v. Bharat Chandra Bardhan, 26 


C. 434; 3 C. W. N. 209, followed. 


Appeal from the decree of the Sub-Judge 
of Mymensingh, dated March 16th, 1910, 
confirming that of the Munsif of Netrokona, 
dated June 23rd, 1909. 

Babu Upendra Nath Mukherjee for Babu 
Gobinda Ohandra Dey Roy, for the Appel- 
lant. 

Babus Jogesh Ohandra Roy and Shashadhar 
Roy, for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendant in a ‘suit for khas possession 
brought by the plaintiff on the footing that 
the land in dispute fell into, the plaintiff's 
share on partition against the different de- 
fendants. The defendants admitted the 
partition but they say as they were no 
parties to it and asthe partition was bet- 
ween the co-sharer proprietors, they: the 
defendants who hold gtkmz taluks under 
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. a 
another co-sharer cannot bəs ejected by the- 
plaintiff unless and until he establishes 
affirmatively that the lands in dispute do not 
appertain to their siem: taluks, which really 
involves the assertion that the plaintiff canu- 
not obtain any portion of the land which was 
allotted to them by partition if any body 
chooses to say that it belongs to the stkmz 
taluks. But the contention in this appeal 
is that the onus has been wrongly- thrown 
upon the defendants of showing fhat these 
lands really appertain to their stkmi taluks. 

Now we do not think that this quastion of 
onus arises at all. The sikmi taluks were 
created by the co-sharer who was the zemin- 
dar of Estate No. 96. The lands of Hstate 
No. 96 were held jointly with the lands of 
Estate No. 8658, which has been held by the 
predecessors of the plaintiff and now is held 
in severalty by the plaintiff under this parti- 
tion. The question of what fell into the 
share of Estate No. 3653 on partition isa 
question of paresl or no parcel, in other 
words, a question of fact, and tho plaintiff 
having established that the land in dispute 
fell into his share on partition, it is clearly 
for the defendant to establish that he has 
some special right in limitation of the plaint- 
ifs right by partition. The plaintiff in fact 
shows that the landlord of the defendant,- 
that is, the owner of Estate No 96 has 
given up his title to the land, and, therefore, 
the defendant cannot resist the plaintiff's 
paramount title without proof of his physical 
holding under the plaintiff, But we may 
even go further than this and say that the 
defendant could not even defend this suit on 
the principles laid down by the Privy Coun- 
cil in Byjnath Lell v. Ramoodeen Ohowdry (1). 
This is a case of mortgage, but the principle 
laid down was that if an undivided owner 
creates an interest by which the other co- 
sharers are not bound, the holder of that 
interest cannot follow the interest of the 
other co-sharers. It was sought to distin-. 
guish this case by a principle of adverse 
possession, because the mortgagees had not 
completed their title by foreclosure, whereas 
in this case the stkmz holders had been hold» 
ing for 120 years. But thie case is obviously 
stronger than that of a mortgage, for whew 
the mortgagees foreclose, they bee»ms cə- 
sharers themselves which the sik talukdar. 

e 
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can never be, and there can bo no adverse 
possession as bebween co- sharers.» Bat the 
case of Joy Sankari Gupta v. Bharat Chandra 

Bardhan (2) is exactly in point. That was 
a case similar to the present case, aud the 
Chief Justice and Mr. Justics Banerjee 
there held that on partition by the Collector 
under the Hstates-Partition Act, when any 
land of an undivided joint estate which was 
incumberad by any co-sharer is allotted to 
any. other co-sharer, the latter takes it free 
from the incumbrance so created, so that it 
was not open to the defendant to make this 
defence in this suit. 

. The plaintiff must succeed by virtus of his 
undivided title which he has established, and 
the appeal must, therefore, be dismissed with 
costs. 

This judgment will govern Second Appeul 
No. 2512 of 1910. 


‘Appeals dismissed. 
(2) 26 ©. 434; 3 ©. W. N. 209. 


CALCUTTA HIGH COURT. 
Seconp Civit AresaL No. 1210 or 1910. 
January 7, 1913. 
Present: —Mr, Justice Holmwood and 
; Mr. Justice Chapman, 
RAMZAN MISTRI ano OTHER3— 
DEEENDANT3S —ÅPPELLANTS 
Versus 


“Haji ZAHUR HOSSHIN—Pcatstiee— 


RESPONDENT. 

Muhammadan Law —Wakf —Mutwalli, who may ap- 
point— Manager of mosque-—Declaratory decree that 
plaintif is mutwalli—Proof—Mutwalli, whether essen- 
tial to validity of appropriation. 

A manager or superintendent, who defrays the 
expenses of a mosque, appoints Imam, feeds musafirs 
and collects subscriptions, is not necessarily the mat- 
walli ot the mosque. 

The power of appointment of a mutwalli lies in the 
first place with the wakif: on the death of the wakif, 
it lies with his executors, and on the failure of exe- 
cutors, the appointment rests solely with the Kazior 
the District Judge under the present system of law. 
Where the wakf is in favour of an ascertainable body 
of people limited in number, the benoficiaries may 
eleot a manager annot a mutwalli, 


The plaintiff sued for a declaration that the mosque 
in dispute was built by him and other members ofa 
certain sect of Mubammadans and that the plaintiff was 
the mutwafiz and manager of the said mosque. ` The 
grant put forward in writing by the plaintif was 
found not to be a genr.re document, and at the most 
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it was proved that he exertised the rights of manage- 
ment of the mosque: 
-Held, that the plaintiff’s title as the mutwalli was 
not proved, 
Maina v. Brij Mohun, 12 A. 587 (P.O); 17 I. A. 187, 
referred to. f 
‘A person who comes into Court and claims 
declarations which: give him practielly exclusive 
proprietary right over a-mosque, must prove his 
case up to the hilb, 
The appointment of a mutwalli is nob essential to 
‘the validity of an appropriation. 
Doe de Jaun Beebee v. Abdollah Barber, Fulton’s 
Reports, 345, followed. 

Appeal from the decree of the Sub-Judge 
of Monghyr, dated January 5th, 1910, re- 
versing that of the Munsif of Monghyr, dated 
April 26th, 1909. 

Mr. Hug, Counsel, and Moulvi Syed Enayet 
Karim for Moulvi Syed Mahomed Tahir, for 
the Appellants. 

Mr. Asghar, Counsel Moulvi Mahomed 
Yusuf aud Moulvi Abdul Jawad, for the Re- 
spondent. 

JUDGMENT. 

Hotmwoop, J.—The suit ont of which 

this second appeal arises was brought by the 


- plaintiff for a declaration that the mosque 


in dispute was built by the plaintiff and 
other members of the Ahl-i-Hadis sect and 
that the plaintiff is the muéwalli and manager 
of the said mosque. Then came two prayerse 
in connection with the Imam with which we 
are not called upon to deal for reasons which 
we shall presently state: and if way then 
prayed that a declaration be made that tha 
defendants are in no way entitled to interfere 
with any of the above-mentioned things, and 
the plaintiff after the ejection of the de- 
fendants may be awarded possession over the 
said mosque so that he may perform all the 
acts mentioned above without interference on 
the part of the defendants and may say pray- 
ers therein. There was then the prayer for 
temporary injunction and costs and any other 
relief to which the plaintiff- might be 
entitled. 

Now a person who comes into Court and 
claims declarations of this nature which giva 
him practically exclusive proprietary right 
over a Muhampadan mosque must prove hia 
case up tothe hilt. The learned Munsif in 
the first Court has found that, so far from 
proving his case up to the hilt, all his alle- 
gations are rooted and grounded in false- 
hood, that the grant which he puts forward 


.in writing is not ag genuine document, and 


that at the most he has exercised the rights 
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of management which do not constitute him 
a mutwallt or absolute trustee of the property. 
The Subordinate Judge has practically 
agreed with all the findings of the Munsif 
except with regard to the nature of his 
management. Dealing with the Munsif’s 
finding that the plaintiff was the manager and 
not the mutwalli, hesays:— There is, how- 
ever, evidence to show thal the plaintiff was» 
appointed by the people to defray the ex- 
penses, to appoint Imams, to feed musafirs and 
to collect subscriptions. The evidence on 
this point is certainly not as sufficient as 
might have been expected, but considering 
the fact that the majority of the Muham- 
madans of the locality are Hanzfis and the fact 
that none of the Haniiis claim mutwalliship of 
the mosque, I should think that the evidence 
on this point is probable and, under the 
circumstances, sufficient,” and then he goes 
on to say:— A manager or superintendent 
who defrays expenses of the mosque, ap- 
points Imam, feeds musafirs and collects 
subscriptions is the mutwalli of the mosque.” 
It is herethat we must join issue with the 
learned Subordinate Judge. He has not 
relied upon the principles laid down in the 
Muhammadan Law. He has stated as an pro 
edixit what in his opinion is sufficient to con» 
stitutea mutwalh, But the Muhammadan Law 
is perfectly clear that the power of appoint- 
ment of mutwalli lies in the first place with 
the wakif, on the death of the wakif it lies 
with his executors and on the failure of 
executors the appointment rests solely with 
the Kazi or District Judge under our pre- 
sent system. It is true Mr. Ameer Ali, in 
his work on Muhammadan Law, does mention 
that if the devotees or the congregation of the 
mosque appoint a mutwalli, it is valid. But 
the authority for this proposition is not 
stated, and the learned Counsel who argued 
the case for the respondent did not cite any 
authority on this particular point. But 
taking it for granted that the congregation, if 
they appoint a mutwall’, make a valid ap- 
pointment, we are met with this cireum- 
stance that on the plaintiff's. own case the 
congregation never appointed him. He Says 
that the grant of land was made to him and 
to other members of the Sunni Ahl i-Hadis 
sect, which, on the findings of fact of the 
lower Court, forms a very small minority of 
the Mahammadane of Jgmalpur, the large 
majority being Hanifis, He was, therefore, 
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appointed, ifappointed at all, by a small sect of 
Muhammadans known as Ahl-i-Hadis. Now,in 
the same passage Mr. Ameer Ali says, where 
a limited body have appointed, that is, where 
the wakf isin favour of an ascertainable body - 
of people limited in number, the beneficiaries 
may elect a manager and not a mutwallz. Bat 
in this case the plaintiff seeks for relief 
under section 42 of the Specific Relief Act, 

and ib was clearly laid down by the Privy- 
Council, in the case of Maina v. Brij Mohan 

(1), that, ina suit under the Specific Relief 

Act, section 42, brought for a decree declara- 

tory of the plaintiffs’ title to be mutwallis and 

managers of property from ancient demise 

connected with religious observances, the 

suit hed been rightly dismissed in the 

first Court, notwithstanding that the Gourt’ 
of first appeal, which in this instance was 

the High Court, had, as in this case, decreed 

the appeal and given the plaintiff a decree, 

acting upon a genuine sanad of the Padsah of 

Delhi; so that the case before the Privy 

Council ig a much stronger case than the 

one before us, and the plaintiff had much 

better evidence in support of his contention. 

Yet the Privy Council says, even if the evi- 

dence had shown that the plaintiffs had some 

rights in respect of the property in question, 

they had nevertheless so far failed in giving 

definite proof of their claims that they were 

not entitled to the decree claimed, and it is 

settled law that in a case under section 42 

of the Specific Relief Act, the Courts will not 

give the declaration where the plaintiff’s right 

is not definitely established. 


lt cannot be said that the right the plaint- 
iff claims in his plaint has been in any way 
established. The question of whether a 
mutwalle is in all cases allowed arbitrarily to 
remove the Imam and appoint others, there- 
fore, does not arise and we need not discuss 
it; nor does any question arise as to the 
exact method of the appointment of a mutwalli 
whenthere isa failure on the part of the 
wakif, of his executor and of the Kazi to ap- 
point one. The most that need be said is that 
the appointment of a mutwalli is not essential 
to the validity of an appropriation, and for 
that we have the authority* of Doe on the 
Demise of Jaun Beebee vy. Abdollah Barber (2) 
and we can only say that the findiggs of the 


(1) 12 A. 587; 17 I, A. 187. 
(2) Foulton’s Reports 345, s 
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Subordinate Judge do not reverse the findings 
of the Munsif, that in this case there was no 
delivery to any mutwall: and no appointment 
of mutwalk proved; and onthe authority of 
the Privy Council which we have just cited, 
the plaintiff’s suit for declaration, therefore, 
fails and the appeal must be allowed and the 
plaintiff’s suit dismissed with costs in all 
Courts. 
CHAPMAN, J.—I agree that the appeal must 
. be allowed and the suit dismissed with costs 
but desire to avoid any expression of opinion 
upon the points of Muhammadan Law involved. 
The plaintiff’s case was that he had obe- 
tained a plot of land from the zemindar with 
permission to build a mosque upon it, that 
the present mosque had been erected and 
improved at the expense and under the 
management of a local body of the Ahl-i- 
Hadis sect, of which he was a member. He 
claimed to be mutwalli upon these grounds 
and upon the ground that he had appointed 
the Imams and that the repairs and the 
furniture of the said mosque had been made 
at his expense and under his supervision. 
His cause of action was siated to be that the 
defendants who are of the Hanifi sect had 
entered the mosque and disturbed the wor- 
ship and had put forward an ignorant person 
as Imam. The findings were that the 
plaintiff had entirely failed to prove that the 
grant of land had been made to him, that the 
document put forward by him to prove this 
was not genuine, that at the time the mosque 
was buiit, there were no professed members 
of the Ahl-i-Hadis sect in the locality, that 
at that time the congregation was entirely 
Hanafi, that the person put forward by the 
Hanajis as Imam was the rightful Imam who 
had originally been appointed by the plaintiff. 
It is evident that upon these findings, the 
whole of the plaintiff’s case inclading his 
cause of action failed, and Iam of opinion 
that the learned Subordinate Judge did not 
exercise a proper discretion in granting the 
plaintiff a declaration upon a ground which 
was not part of and which was notin fact 
consistent with the plaintiff's case. 
R Appeal allowed. 


MADRAS HIGH COURT. 
Orvis Revision Petitions Nos. 74 Tto 77 
or 1912. 

January 7, 1913. 

Present:—-Mr. Jastios Sadasiva Aiyar. 
ADIVI SREENIVASA PANTULU GARU 
Receiver IN O. S. No. 46 of 1903, on THE 
FILE OF THE Districe Court or GODAYERY-— 
° PETITIONER 

VET SUS 


PALATALA JOGIRAJU— RESPONDENT. 

Landlord and tenant~Karnam Inams — Claim 
for Kattubadi—Fatlure of landlord to collect —Denial 
of landlord’s title —Refusal ef tenant to pay—Limita. 
eee voluntary abstention by the landlord from 
collecting rent from the tenant for a particular 
period would not bar hisclaim therefor for a future 
period. It is only if the tenant had denied the 
landlord’s title to receive rent more than 12 years 
before suit and had refused to pay it, basing the 
refusal on such denial of title in the landlord to 
recover, that the claim would be barred. 

Ramachandra v. Jaganmohana, 15 M. 161, referred 
to, 
Petition, under section 25 of Act IX of 
1€87, praying the High Court to revise the 
decree of the District Munsif of Narasapur, 
in S. €. S. Nos. 394, 397 and 396 of 1911, 
respectively. 

Mr. G. Nagabhushnam, for the Petitioner. 

Mr. P. Somasundram and P. Narayana-° 
murty, for the Respondent. 

JUDGMENT.—The petition Civil Revi- 
sion Petition No. 74 of 1912 and tha con- 
nected petitions have arisen out of four suits 
brought for kattubadi on ¿nam lands held 
by karnams. The District Munsif has given 
a perfunctory finding that (a) kattubadd is 
due, (b) that the claim for kattubudi is 
barred as it was never paid before. [ Rama- 
chandra v. Jaganmohana (1). The mere 
fact thatit was never paid before caunot 
bar the suit for kattubadi due on a land if 
the suit is brought within three years of the 
date when that particular year’s kattubadi 
fell due. It was only if the tenant had 


- denied the landlord’s titlato get katiubadi 


more than 12 years before suit and had 
refused to pay it, basing the refusal on 
such denial of bitle in the landlord to recover, 
that the landlord’s claim would be barred. [See 
Ramachandra v. Jaganmohana (1)]. There is 
no evidence. whatever in these cases that 
the defendants refused to pay kattubadi in 
any year on the basis of a denial of the 
e 
(1) 15 M. 161, 
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landlord’s right or that they ever denied 
the landlord's right at all before this suit 
was brought. 

As regards the right to the kattubadz, 
the only evidence on the question of 
such rightis that of one of the defendants 
themselves who wrote the plaintiff’s accounts 
as the village karnam. He says:— Defend- 
ant 
Rs. 5-14-3; defendant in No. 395 vice the same 
defendant in No. 396 owes Rs. 11-12-6, De- 
fendant in No. 397, Rs. 7-4-0. In No. 1317, 
defendant in No. 397 paid Rs. 6 and there is 
balance of Re. 1-4-0,’ And he goes on to 
say that these amounts so due” and owing 
were not demanded or epollected if the 
proprietor found .that the karnams 
did their duties properly (execute). In the 
case of the karnam who was the defendant in 
No. 397, he was paying all along and that in the 
cases of others if “they had not worked pro- 
perly, the proprietor would have demanded the 
money.” It is on a perverted misreading of 
this evidence that the Munsif committed 
an error of law in holding on this evidence 
that /attubadt is not due and owing simply 
because the proprietor used to mercifully 
pot demand or collect it if the karnams were 
"obedient. Especially, in the Suit No. 397 when 
the defendant has been paying sodi all along, 
it is impossible to understand how the Munsif 
arrived at his illegal finding. 

In the result, the Munsif’s decisions are 
reversed and the plaintiff will obtain a 
decree in each suit for the relief claimed 
therein with costs in both Oourts. Interest 
at 6 per cent, from the date of plaint will 
be allowed. 


Petition allowed. 


ALLAHABAD HIGH COURT. 
Crvin Revision Perition No. 111 or 1912, 
January 9, 1913. 

Present:—-Mr. Justice Tudball, 
KALYAN MAL—-PLAINTIPE—ÅPPLICANT 
VETSUS 

SAMAD AND OTHERS — DEFENDANTS — 
Opposite PARTY. * 
Agra Tenancy Act (II of 1901), s. 171—Proprietary 
title Appeal, 
A, usufructuarily mortgageg his sir to B, in 1892, 
Subsequently, in 1897, 4.’s proprietary rights were 
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sold at auction and purchased by C. O. ejected A., 
and, subsequently, brought a suit to eject B. also in 
the Revenue Court under section 58 of the Tonancy 
Act. B. raised a defence that he was the mortgages 
of proprietary right and that the plaintiff was mere- 
ly his mortgagor, having purchased the equity of 
redemption of A. at auction: 

Heli, that a question of proprietary title was raised 
and an appeal lay to the District Judge. 


Petition for revision against an order of the 
District Judge of Muradabad, dated, the 19th 
of Jane 1912. 

Mr. M. L. Agarwala, for the Applicant. 

Mr. M. Ishaq, for the Opposite Party. 

JUDGMENT. —0One Abdul Rahman was 
a zemindar of plot No, 1381, which is in- 
volved inthe present suit. He cultivated 
it as his sar land. On the llth of May 
1892, he gave a usufructuary mortgage to 
the predecessors in-title of the present defend- 
ants. In 1897, Abdul Rahman’s proprietary 
rights were sold im execution of a decree 
and purchased by Kalian Mal. Subsequent- 
ly to this, the heirs of Abdul Rahman were 
recorded in the patwari’s papers as ex-pro- 
prietary tenants of that plot. The mort- 
gagees under the deed of the llth of May 
1892 were recorded as mortgagees of the 
exproprietary tenure. 

Kalian Mal brought a suit against the 
heirs of Abdul Rahman for the rent of this 
plot and obtained a decree and the formality 
of ejectment was gone through on the 27th 
of December 1910. As a matter of fact, the 
mortgagees remained in possession and were 
no parties whatever to the proceedings in the 
Revenue Court taken by Kalian Mal. The 
present suit ont of which this application 
has arisen was brought against the mort- 
gagees, the predecessors-in-title of the 
opposite party, ostensibly under section 58 
of the Tenancy Act. The defence of the 
mortgagees to the suit was that the relation 
of landlord and-tenant did not exist between 
the parties and that they were the mort- 
gagees of the proprietary rights. In other 
words, they clearly set up their mortgage and 
said that Kalian Mal was a mortgagor, hav- 
ing acquired the equity of redemption, and 
that they were the mortgagees. The first 
Court dismissed the suit, hdliding that the re- 
lationship of landlord and tetant did not exist 
between the parties. Kalian Mal appealed 
to the Commissioner who held that a ques- 
tion of proprietary title was involved in the 
case and that an appeal lay to the Disjrict 


- 
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Judge. On the 24th of Fébruary 1912, he 
returned the appeal for presentation to the 
proper Court. The appeal was presented 
on the 26th of February 1912 to the District 
Judge. And affidavit was filed. The appeal 
was admitted and then on the 19th of June, 
the District Judge made the following 
order:— Heard Pleader. A mortgagee of a 
right to occupy ex-sir land has been ejected as 
the ex-prprietor relinquished though with- 
out redeeming the mortgage. There is no 
question of proprietary title, nor was any 
question of jurisdiction decided in the lower 
Court. No appeal les here. Returned’’. 
It is perfectly clear that the defendants dis- 
tinctly claimed a proprietary title or at least 
a portion of the bundle of rights which go 
to make up proprietary title. An appeal 
did lie to the District Judge. I, therefore, 
admit the application, set aside the order of 
the District Judge and direct the J nudge to 
re-admit the appeal on its original number 
and proceed to hear and decide it according 
to law. I make no order as to costs. 
Application allowed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT 


Execotion OF Decree Appzat No. 47 or 1912. 
November 19, 1912. 
Present:—-Pandit Kanhaiya Lal, A. J. Q. 
KASHMIRI BANK, Lp., FYZABAD-—~ 
DEGREE-HOLDER—APPELLANT 
YTETHUS 
JAGMOHAN SINGH -—-—-JUDGMENT-DEBTOR — 


RESPONDENT. : 

Otuil Procedure Code (Act V ef 1908), s. 102—Second 

Appeal—Order passed in execution of decree of Small 
Cause Court nature. 

No second appeal lies from an-erder passed in exe- 


„cution proceedings arising from a decree in a suit of 


Small Cause nature of less than Bs. 500 in value, sec- 
tion 102 of the Civil Procedure Code being applicable 
to orders passed in execution proceedings as well. 

Aithala v. Subbanna, 12 M, 116, Din Dayal v. Patra- 
khan, 18 A. 481; A. W. N. (1896) 160; Shyama Charan 
Mitter v. Debendra Nath Mukerjee, 27 C. 484 and Nara- 
yan Parmanand v.Nagindas Bhuidas, 30 B, 118; 7 
Bom. L-R. 641, followed. 

Appeal against -an order of the District 
Judge, Fyzabad, dated 23rd May 1912, 
reversing%hat of the Munsif, Akbarpur, dated 
5th February 1912. 


Mr. Ishwart Prasad, for the Appellant. 


-- 


Pandit Gokaran Nath Misra, for the Re- 
spondent.! 

JUDGMENT.—The decree-holder-appel- 
lant got a decree for money against Sheomber 
Singh, father of the judgment-debtor res- 
pondent, from the Court of the, Subordinate 
Judge of Fyzabad, exercising Small Cause 
Court powers, onthe 13th December 1898. The 
execution of that decree was transferred to 
the Court of the Munsif of Akbarpur and in 
the course of execution, the decree-holder 
attached some immoveable property, which 
Musammait Sughra Kunwar, mother of the 
judgment-dehtor, claimed as herown. Her 
objection was allowed and the property 
attached released on the 9th July 1909. 
The decree-holder thereupon filed a suit on 
the 6th July 1910 for a declaration of his 
right to sell the property and obtained a 
decree, which was confirmed on appeal on the 
10th April 1911. The present application 
was-filed by the decree-holder for the attach- 
ment and sale of the same property on the 
380th August 1911. The judg uent-debtor 
objected that the decree was incapable of 
execution after the expiry of 12 years from 


its date under section 48 of the Code of Civil 


Procedure. The Court of first instanca 
allowed the execution to proceed but the 
lower Appellate Court disallowed it on the 
ground that the execution of the. decree 
was barred by time. 

A preliminary objection. has been taken 
to the hearing of this appeal by the learned 
Counsel for the respondent that no appeal 
lies from an order passed in execution pro- 
ceedings arising from a decree, which was 
passed by a Court of Small Causes. 

Under section 102 of the Code of Civil 
Procedure, no second appeal lies from a 
decree in a suit of a Small Cause Court 
nature of less than Rs. 509 in value. The 
decree in the present case was passed for 
Rs. 444-6. Ib was a Small Canse Court 
decree and as held in Azthgla v. Subbanna (1), 
Din Dayal v. Patrakhan (2), Shyama Oharan 
Mitter v. Debendra Nath Muterjee (3) and 
Narayan Parmanand v. Nagindas Bhaidas (4), 
the same rule applies to orders passed in 
execution proceedings arising from that 
decree. A second appeal from an order passed 

(1) 12 M. 116. 

(2) 18 A. 481; A. W. N. (1896) 160. 

(8) 27 ©, 484. r 

(4) NB 118; 7 Boris L. R, 641. 
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in execution of the above decree is not main- 
tainable. It will be open to the appellant to 
apply in revision if permitted by law. 

The appeal is, therefore, dismissed with 
costs. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT Appeat No. 87 or 1912. 
January 3, 1913. 
Present:—Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Banerji. 
Musammat NARAIN DEL— PLAINTIFE— 
APFELLANT 
VOT SUS 
Musammat DURGA DEI AND ANOTHER— 


DEFENDANTS -— RESPONDENTA, 

Civil Procedure Code (Act V of 1908), s. 66--Be. 
nami purchase at auction-—-Suit for possession against 
benami purchaser. 

A house was purchased by A., widow of B, in the 
nameof O. The house formed part of B.’s estate and 
remained in possession of A, during her life-time. C. 
never pretended during the life-time of A. that the 
house had really been purchased for his benefit: 

Held, that a suit by au heir of B. for possession of 
the house against the heir of C., after the life-time of 
A., was not barred by the provisions of section 66 of 
the Civil Procedure Code. 


Letters Patent Appeal against the decision 
of Sir George Knox, Kr., Judge, in S. A. No. 
674 of 1911, dated 27th May 1911; (See 16 
Ind. Cas. 489). 

Mr. S. K. Dar, for the Appellant. 

The Hon’ble Dr. Te; Bahadur Sapru, for the 
Respondents. 

JUDGMENT.—The facts out of which 
this Letters Patent Appeal arises ara very 
clearly stated in the judgment of the learned 
Judge of this Court, The judgment is re- 
ported as Narayan Det v. Durga Dei (1) 
The suit is to recover amongst other things 
a share in a house by partition and also for 
mesne profits. The Court of first instance 
decided in favouf of the plaintiff. On firat 
appeal, the decision of the Court of first 
instance was reversed, so far as the pro- 
perty now in dispute was concerned, on the 
ground that the claim in respect thereof was 
barred by the provisions of section 66 of the 
Code of Civil Procedure. This*decision was 
in due course affirmed by a learned Judge of 


(1) 10 A. L. J. 97; 16 Ind, Qas. 489. 
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this Court, aud against his decision the pre- 
sent Letfers Patent Appeal has been pre- 
ferred. 

When the case was before us on a previous 
occasion, we determined that we would con- 
sider the evidence in the case without remand- 
ing the case and so avoid putting the parties 
to the expense and delay of referring issues. 
We granted time to the parties in order that 
the. evidence might be looked ifto As a 
result, we are able to consider the present 
case upon a state of facts which have to be 
admitted. The house in question was pur- 
chased by one Musammat Sunder Dei, the 
widow of one Bhola Nath. This house was 
subsequently incorporated into another one 
which admittedly belonged to Bhola Nath and 
formed part of his estate. It is quite clear, 
therefore, that it was the intention of his 
widow that this house should be part of her 
husband’s estate and should not remain her 
separate property. Dr Tej Bahadur has fur- 
ther to admit that he cannot contend on the 
evidenca that the house was not in fact pur- 
chased on behalf of the widow, though it was 
madein the name of Baldeo. We are also 
satisfied upon the evidence that Musammat 
Sunder Dei remained in possession of the house 
upto the time of her death, and that during 
her life-time, Baldeo never pretended that the 
property was his, or that the auction-purchase 
had been made in reality for his benefit, 

The only. question, therefore, for decision 
in the case is a purely legal one, namely, 
whether under the circumstances of the pre- 
sent case, section 66 of the Code of Civil 
Procedure prevents the present suit being 
brought. Itis, no doubt, a suit against a 
certified auction-purchaser, and so far it is 
within the words of section 66. However, it 
is contended by the appellant that the plain- 
tiff does not claim through Musammat Sunder 
Dei but through” her own father, Bhola Nath, 
that, consequently, the suit is not a suit 
brought on the ground that the purchase was 
made on behalf of the plaintiff or on behalf of 
any one through whom she claims and that, 
therefore, the suit is not barred by the pro- 
visions of section 66. In gur opinion, this 
plea is well founded. The laarned Judge of 
this Court refers in his jadgment to the Fall 
Bench case of Ram Narain v. Monanian (2). 
In that case, one Ram Sahai had presented 


(2) 26 A. 82; A. W. N. (1903) 199. R 
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himself to be the owner of certain property. 
It turned out that he had no title to part 
of the property at the date of the mortgage. 
Subsequently, however, that part of the pro- 
perty to which he had no title was put up to 
- gale in execution of a simple money decreas 
against the real owner and purchased in the 
name of Musammat Mohanian the wife of 
Ram Sahai. The plaintiffs in the suit, who 
were the.mortgagees of Ram Sahai, claimed 
that the purchase of Mohanian was benami 
for Ram Sahai and that under the 
` provisions of the Transfer of Property Aci, 
any estate which Ram Sahai subsequently 
acquired in the property which he purported 
to mortgage became subject to the mortgage. 
It was held that the plaintiffs were not 
entitled to maintain the suit having regard 
to the analogous section $17 of the Code of 
Civil Procedure of 1882. Referring to the 
case, the learned Judgewf this Court says: — 
“The words used in section 3.7 were the 
subject of careful consideration by five Judges 
of this Court, and they arrived unanimously 
at the conclusion that this section was intended 
to preclude the institution of a suit against 
the certified purchaser, by the beneficial owner 
or the successor-in-title of the beneficial 
owner’. We donot think that the decision 
in the Fall Bench case justified these remarks 
of the learned Judge of this Oourt. True 
it is that the learned Chief Justice says in 
his judgment (at page 87); — Ib appears to 
me clear that the section was intended to 
precludethe institutionofa suit against the cer- 
tified purchaser by the beneficial owner or the 
successors-in-title of the. beneficial owner”. 
It is quite clear when the learned Chief 
Justice uses the word “successors-in-title”’, 
he was referring to a-claim which was being 
made by a person who derived title from the 
alleged beneficial owner. It is quite clear 
that the plaintiff mortgages was claiming 
directly through the mortgagor whose wife, 16 
was alleged, had purchased the property 
benami for him. The judgment of two of 
the members of the Courtin the most express 
language decided the case upon the ground 
that the plaintiff was claiming through Ram 
Sahai and thaf’inasmuch as Ram Sahai could 
not have maiftained the suit against Mohanian, 
the persons who olaimed through him 
had na@etter right to do so. We think that 
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Bhola Nath, that she as not claimiag in any 
way through her mother, Musammat Sander 
Dei and that, therefore, her sutt does not come 
within the provisions of section 66. The 
facts being as already stated, she, in our 
opinion, was entitled to recover possession by 
partition of the property in dispute aud was 
also entitled to mesne profits as hald by 
the Court of first instance, 

We, therefore, allow the appeal, sai aside 
the decree of this Court and also of ths 
lower Appellate Court and restore the decree 
of the Court of first instance with costs in 
all Courts. 


Appeal allowed. 


MADRAS HIGH COURT. 
Civit Apesan No. 32 or 190). 
Novetaber 26, 1912. 
Present: —Mr. Jastica Millsr aai 
Mr. Justices Abdur Rahim. 
VEBRARAGHAVA ALYAR AND ordsegs— 
APPELLANTS 
VErsUs 


K. LAKSHMANA ATYAR ano orata3— 


"RESPONDENTS. 

Mortgage—Prior and subsequent mortgage —Failure of 
prior mortgagee to discharge mortgagor's debt, which 
was part consideration for mortgage -- Debt discharged by 
mortgagee —Second mortgagee’s priority —Contract Act 
(IX of 1872), ss. 69, 70—Transfer of Property Act (IV 
of 1882), s. 101—Salvage lien. 

A first mortgagee undertook, in part consideration 
of his mortgage, to discharge a decree debt of ths 
mortgagor for which the mortgaged property was 
already under attachment. On his failing to do so, 
the property was sold in execution. The mortgagor 
thereupon gave a mortgage of the same property to 
a second mortgagee, who had the sale set aside by 
payment of the consideration for his mortgage for 
the sale amount under section 310A, Civil Procedure 
Code. Ina suit by the first mortgagee: . 

Held, (L) that the sasoad mortzagea could not 
enforce any claim for priority under section 69 of the 
Contract Actas he was notinterested in the pay- 
mont of the morey, his only Mhterest baing what was 
created by the mortgage; 

(2) that the priority could nob be olaimed under 
section 70 of tye Contract Act, as the payment was 
not made for the plaintiff first mortgagee; 

(3) that priority could not be claimed by the second 
mortgagee under section 101 of the Transfer of Pro- 
perty Act ae there was no earlier security which he 
could retain as a shield. 


(4) that the second mortgagee had no salvage ® 
lien on the property as he had no interest to pree 
Berve. 


under the circumstances of the present case 
_ the plaintiff's claim is as heir of her father 


+ 
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Rajah of Vizianagaram v_Raja Setrucheria Somase- 
kharraz, 26 M. 686, referred to. 

The interest contemplated by section 69 of the 
Contract Act is an existing interest which the pay- 
ment is intended to protect and not an interest which 
is created by the payment or is part of the transac- 
tion in which the payment was mada or which is 
merely security for the payment. 

Section 70 ofthe Contract Act does not apply to 
cases where the person who makes the payment, 
makes it for himself and not for the other person 
against whom his claim for reimbursment is made, ° 

Yogambal Boyee Ammani Ammal v. Naina Pillay 
Marakayar, 33 M. 16;6 M. L. T. 162; 8 Ind. Oas. 110; 
19. M. L. J. 489, referred to, 


Appeal against the decree of the Court 
of the Subordinate Judge of Tinnevelly, in 
Original Suit No. 24 of 1906. 

Mr. T. R. Ramachandra Atyar, for the 
Appellants. 

Messrs. M. D. Devadoss, K. Srinivasa 
Atyangar, S. Srinivasa Aiyangar, T. R. Ven- 
katrama astri and V. N. Kuppu Rau, for 
the Respondents, 

. JUDGMENT. 

Mictier, J.—While certain immoveable 
property was under attachment after a money 
decree and before it was sold by the Court, 
the plaintiff obtained a mortgage of the 
property and undertook, as part of the con- 
sideration thereof, to discharge the amount 
of the decree. He failed to do so and the 
property was sold. The judgment-debtor 
then had recourse to the appellants and 
giving him a mortgage on the same property 
obtained from him the payment required 
by section 310A of the former Code of 
Civil Procedure and got the sale set aside. 
The appellants now claim that their mort- 
gage should be given priority to that of 
the plaintiff. Mr. Ramachandra Iyer put 
his claim on four grounds. He claimed 
that under section 69 of the Indian Contract 
Act, his client was entitled to a prior charge, 
that he was also entitled under section 70 
of that Act and, failing either of those two 
sections, claimed priority on the principle 
of section 101 of the Transfer of Property 
Act and lastly heeclaimed a salvage lien 
on the ground that he had saved the 
property for the plaintiff by his payment. 
Now as regards section 69 of* the Indian 
Contract Act, the answer to his claim seems 
to me to be that he was not interested in 
the payment of the money. His only 
interest is that created by his mortgage. As 

understand section 69, the interest must 
be an existing interest, aft interest which 
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the payment is intended to proteci and 
not an iftterest which may be said to be 
created by the payment or as part of the 
transaction in which the payment was made 
or which is merely security for the pay- 
ment. The appellants had no such: existing 
interest when they undertook to lend some 
money to the judgment-debtor and took the 
mortgage as security therefor. There is no 
interest which this payment protected. 
They were in no way interested in the 
satisfaction of the decree. Consequently, the 
payment does not come within section 69, 
and I do not think it is within section 70 
for the reason that the payers did not 
make the payment in any way for the 
plaintiff. It is suggested (but I do not 
propose to investigate the suggestion) that 
the plaintiff has been benefited by the 
payment, bat, as I understand the decision 
in Yogambal Boye Amman Ammal v. 
Naina Pillai Marakayer (1), section 70 
will not apply to cases where the person, 
who makes the payment, makes it for him- 
self and nob for the other person against- 
whom his claim for reimbursement is made. 
Here thera is nothing to saggest that this 
mortgage money was advanced by the appel- 
lants in the interest of the plaintiff and, con- 
sequently, he is not entitled to claim on 
that account priority over the plaintiff 
though indirectly he may have benefited 
the plaintiff. Then as to the third ground, 
there is no earlier security which the appel- 
lants would be entitled to retain as a 
shield. They are seeking rather to create 
a security where none was before. The 
further claim is as salvagor and the 
answer to that is again that the appellants 
have no interest in the property which they 
say they have saved. So far as I know, where 
charges of this kind have been allowed, the 
cases are those in which the person who 
has paid money had an interest to preserve 
and here, as 1l have said in discussing the 
question of section 69 of the Contract Act; 
I think that the appellants had no interest 
which could support their claim to save 
the property at the plaintiffs expense on 
grounds such as those on which the deci- 
sion of the Fall Bench in Raja of Viztanaga- 
ram v. Raja Setrucherla Somasekharaz (2) was 

(1) 33 M. 15; 6 M. L. T, 162; 3 Ind. Cas*®110; 19 


M. L. J. 489. 
(2) 26 M. 688. ; °. 
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based. It seems to me thatall these four 
grounds fail and that the appellant must ba 
content to take, what he cartainly în terms 
took, the mortgage as security for his pay- 
ment, subsequent to that of the plaintiff, 
I would, therefore, dismiss the appeal with 
costs. 
ABDUR RAHIM, J.—I agree. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Ssconp Civin APPRAL No. 2666 or 1910. 
November 27, 1912, 

Present: —Mr. Justice Holmwood and. 

Mr. Justice Chapman. 

RASIK LAL SEN AND oraer3—PLsintirEs 

` ——A PPELLANTS 
VETERS 
KRISHNA MOHAN MANDAL TIKADAR 


AND OTHERS-— DEFENDANTS —- RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 49 (b), 167— 
Under-raiyat-—Ejectment—Notice—Landlord, - meaning 
of. ` 
An under-tenant who is not an occupancy- -raiyat 
cannot be ejected by the landlord without the notice 
ee by section 49 (b) of the Bengal Tenancy 


Amirullah Mahomed y. Nazir Mahomed, 81 O. 982, 
followed. 

The landlord is a person who, on the extinction of 
other rights, comes into direct relation with the 
tenant or under-tenant as the case may be. 


Appeal from the decree of the Sab- Judge 
of Jessore, dated April 30th, 1910, affirming 
that of the first Munsif of Narail, dated March 
10th, 1909. 

Babu Surendra Ohandra Sen, for the Ap- 
pellants. 

Babu Jyoti Prusad Sarvadhikary, for the 
Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit for recovery of two plots of land. 
The plot No. 1 was decreed in both Courts, 
and with that we have nothing todo. The 
title in plot No. 2 was declared to be 
in the plaintiff bat his prayer for khas posses- 
sion was rejected, The plaintiff appeals with 
regard to thisepoint-only and pleads that he 
is entitled to get khas possession from a 
person who was an under-ratyat on the land 
withoyt notice. The lower Appellate Court 
has fSund that he was bound to treat him as 

ean under-tenant and to give notice. 
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It appears that one Debendra Nath Roy 
was the proprietor of the estate; under him 
wasthe tenure-holder, named, Chandra Kumar 
Sen, and under him again was an under- 
tenure-holder, a lady of the name of Sarat 
Sundari Guptan. ‘The oceupancy-tenant was 
the defendant No. l in this case and there ` 
were two under-razyats, defendanjs Nos. 2 and 
3, who took a registered lease in 1894, from 
defendant No. 1. That lease had, under the 
terms of the tenancy, of course, pened: but 
the defendants Nos. 2 and 3 were admittedly 
in pessession and were holding on and must 
be presumed to be holding under the same 
conditions. Now the proprietor sold up the 
tenure of Chandra Kumar Sen and bought it 
himself and settled it with the plaintiff. 
The plaintiff took steps under section 167 to 
avoid the under-tenure of Sarat Sundari, 
and in the meantime Sarat Sundari had 
acquired the occupancy-holding of defend- 
ant No, 1. - That being the position, the 
case seems to be on all fours with the case 
of Amirullah Mahomed v. Nazir Makomad (1). 
An under-tenant who is not an occupancy- 
raiyat cannot be ejected by the landlord 
without the notice prescribed by section 49 
(b). The only distinction which is sought 
to be made or can possibly be made between 
the two cases is that a tenure-holder has 
intervened .between the landlord and the 
under-tenant ; but this really is no distinction 
at all. The meaning of the word landlord is 
a person who, on the extinction of other rights, 
comes into direct relation with the tenant 
or under-teranf as the case may be. 

We think that the view taken by the lower 
Court is correct and the appeal must ba dis. 
missed with costs. 


(1) 31 0. 932 Appeal dismissed, 
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. OUDH JUDICIAL OOMMISSIONER'S 
COURT. 
SEGOND Civic ApPaat No. 343 or 1911, 
January 3, 1913. 
Present:—-Mr. Piggott, J. O, 
Musammat SARJU DE [—-DEFENDANT— 
APPELLANT 
Lersus 


RAM HARAKH AND OTHERS—— RESPONDENTS. 

Evidence Act (I of 1872), ss. 32, 90—Public document 
— Pedigree filed before Settlement Court—Presumptian 
— Certified copy of pedigree, when admissible in 
evidence, 

_ A pedigree was filed before the Settlement Court in 

the year 1871, after being signed by the patwarit and 
‘by two Lambardars of the village, both of whom 
appeared in the pedigree itself and as to whom there 
was no reason to doubt that they were now dead, and 
was signed by the Settlement Officer as having been 
‘attested or verified before him: 

Held, (1) that,in view of the circumstances, under 
which it was prepared, the pedigree should be ac- 
cepted as a publio document within the meaning of 
the definition in the Evidence Act; 

(2) that a certified copy of the document was, 
therefore, admissible in evidence; 

(3) that the Courts below were not necessarily 
“wrong in accepting the copy in evidence and applying 
in respect of the same the presumption under section 
90 of the same Act, which would have arisen in res- 
pect of the original, had that been before them, 


Appeal against anorder of the Distict Judge 
of Gonda, dated 27th June 1911, upholding 
that of the Sub-Judge, Gonda, dated 12th May 
1911. 
< Mr, Ram Ohandra, fer the Appellant. 

Mr, Aditya Pershad, for the Respondents. 

JUDGMENT.—This was a suit in which the 
plaintiffs stood to succeed on proof of a certain 
‘pedigree and were bound to fail unless they 
could so proveit. The Courts below have held 
‘that the pedigree has been proved. Ib is 
contended before me that this decision is bad 
in law because it has been based upon 
inadmissible evidence, namely, the certified 
copy of a pedigree filed before the Settlement 
Court in the year 1871. The pedigree 
purports to be signed by the Patwart and by 
two Lambardars of the village, both of whom 


“appear in the pedigree itself, and as to whom 


there is no reason to doubt that they are now 


” deceased. It was signed by the Settlement 


Officer or Assistant Settlement Officer as 
having been attested or verified before him. 
It is clear beyond all doubt that if the Court 
of first instance had had before it the 
original Settlement record and had inspected 
the document itself, it would have been 
justified in raising in respect of the said 
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document the presumption laid down by sec- 
tion 90 of the Indian Evidence Act, and that 
the document would have been admissible in 
evidence under the provisions of section 32 of 
the same Act. The only question, in any way 
open to argument, is whether the Courts below 


: were justified in accepting a certified copy as 


sufficient evidence instead of inspecting the 
original. A curious point about the case is 
that the plaintiffs did try to get the original 
before the Court and were prevénted from 
doihg so by the learned Subordinate Jadge 
who was trying the case in the first instance 
on what appear to me exceedingly inadequate 
grounds. He had begun by making a mistake 
himself in issuing orders which had the effect 
of bringing the Settlement file before the 
Court in what was, no doubt, an: irregular 
manner, and when the file was actually before 
him, he insisted upon the irregular manner of 
its production as @ reason for refusing to 
admit it in evidence. If I were to accept the 
contention of the defendant-appellant on the 
question of law regarding the admissibility of 


the copy of the certified copy, I should simply 


have to direct the preduction of the original 
either before myself or before the lower 
Appellate Court, and no result could possibly 
follow beyond the dismissal of the appeal. 
Under the circumstances, I am content to say 
that I incline to the opinion that the 
paper in question, in view of the cir- 
cumstances under which it was prepared, 
may be accepted as a public document 
within the meaning of the definition in 
the Indian Evidence Act, and that I am not 
prepared to hold that the Courts below were 
necessarily wrong in accepting this copy in 


evidence and applying in respect of the same 


the presumptions under section 90 of the 
Indian Evidence Act, which would have 
arisen in respect of the original had the same 
been before them. Ifeel bound to add that 
the question of lav involved is not, in my 
opinion, freefrom difficulty and thatI think 
the learned Subordinate Judge would have 
exercised a much sounder discretion if he 


had allowed the plaintiffs to place the original 


before him asthey were anxious to do. I 
dismiss this appeal with costs. , 


Appeab dismissed. 
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- PUNJAB CHIEF COURT. 
' Civiu Revision Petition No. 1497 pr 1910, 
January 9, 1913. 
Present: —Mr. Justice Beadon. 
JODHA AND OTHERS—PLAINTIBG3— 
PETITIONERS 
VETSUS 
HIRA AND OTHERS—D sFENDANTS— 


RESPONDENTS. 

Civil Progedure Code (Act V of 1938), s. 115 —Revi- 
sion~—Jurisdiction, want of ~Objection not raised before 
Appellate Court—Failure of justice. 

Where a defect in jurisdiction has nob led to a 
failure of justice, the High Court is not bound to in- 
terfere in revision. Where at the hearing ofan appeal 
neither parly objected on the ground of jurisdiction 
and the appeal was decided after full and careful 
consideration, the High Court will not interfere when 
there has been no failure of justice. 


Petition, under section 70 (a) and (b) of 
Act XVIIT of 1884, as amended by Act XXV 
‘of 1899, for revision of the order of the 
‘District J nudge, Sialkot, dated the 4th October 
190), reversing that of the Munsif, 2ad class, 
Zafarwal, dated the 24th May 1909, decreeing 
claim for Rs. 3867-8-0. 
~ Chaudhri Shahab-ud-Din, for the Respond- 
ents. 

JUDGMENT.—The value of the suit for 
‘purposes of jurisdiction is Rs, 485. An ap» 
peal in a small cause of this value would 
‘lie to the District Judge but an appeal in an 
usclassed suit of this value would lie to the 
Divisional Judge. 

The appeal has been decided by the District 
‘Judge and on the grounds that the suit is an 
unclassed one and that the District Judge 
had no jurisdiction to hear the appaal, an ap- 
- plication is made for revision, 

Assuming that there is a defectin juria- 
‘diction, such defect has not led ta a failure of 
justice. At the hearing of the appeal, neither 
‘party objected on the groand of jurisdiction 
and the appeal was decided after fall and 
careful consideration, . 

In Hakim v. Ralya (1), ib was held that 
‘in a case of this kind where the defect 
has not led to a failure uf justice, this 
Court is not bound to interfere on revision 
and following this authority, I reject the 
application with costs. 


e Application - rejected, 
(1) 125 P. R. 1907. | 
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SHAMI NATH SAHI v. LALJI CHAUBE, 


ALLAHABAD HIGH COURT, 
Firat Orvis Appeas No. 371 op 1911. 
January $, 1913. 

Prod —Sir Henry Griffin, Kt., Judge, and 
Mr. Justice Chamier: 

SHAMI NATH SAHI AND OTHERS— 
DEFENDANTS —ÅPPELLANTS 

VErsus s 
LALJI CHAUBE AND OTHERS—PLAINTIFRS 
-— RESPONDENTS. 


. 
Minor—Appoiniment of guardian —Joint Hindu family 


—Majority-—-Majority Act (IX of 1875), s. 3—Sanction 
of District Judge granted to guardian to sell minor’s 
property—Transfer made 15 years after sanction. 

Where a mother has been appointed guardian of 
her two minor sons, forming a joint Hindu family, 
the sons would, not attain majority until they com- 
plete their twenty-first year. 

Gharibulla v. Khalak Singh, 25 A. 407; 5 Bom. L. R. 

478; 7 O. W. N. 681; 33 I. A. 165, distinguished. 

A District Judga granted permission to a guardian 
of a minor to transfer the minor’s property in 1891, 
The transfer was, as a matter of fact, made in 1906; 

Heid, that the trausfer could not be held to be in 
A a of the permission granted by the District 

udge, 

Kirst appeal from the decision of the 
‘Subordinate Jadge of Gorakhpar, dated the 
5th August 1911. 

Mr. D. R. Sawhny, for the Appellants. 

Messrs. Kalind: Proshad and Durga Charan 
Singh, for the Respondents. 

JUDGMENT.—Udit Narain Chauba died 
several years ago leaving a widow, Musam.- 
mat Rukmina and two.sons, Lalji Chaube 
and Gopal Chaubse, respondents tə thig 
appeal. Both sons were minors when their 
father died.. Mutation of names seams to 
have been effected in favour of the widow as 
well asthe two sons. But it is common 
ground that the two sons only succaeded to 
the property with which we are now 
concerned, namely, a d5-anna 4-pies share 
in a village called Koelaswa. In September 
1£90, the widow was appoiuted by the 
Court to be the guardian of her two sons 
and in the following year, she obtained 
from the District Jadge permission to gell 
half the share in the village. No action 
seems to have been taken on that permission” 
‘On February 10th, 1906, the widow and the 
elder son Gopal, who had attained majority, 
sold a 2-anna 3-pies 13%-chitaks share to 
the appellants for a stated consideration of 
Rs, 5,774. The younger son Lalji who 
alleges’ that he came of age less than 
three years before this suit was’ brought 
has sued, for a declaration that the silo 

y 9 
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deed of February 10th, 1906, and a mort- 
gage, dated Ist Dapember 1902, are nob 
binding on him and he prays that they may 
be cancelled and that he may ba pub in 
possession of the share which was sold. 
The Court below has decread the claim so 
far as it relates to the plaintiffs’ own share, 
that is, as bo half of the property covered 
by the deed of sale. The purchasers have 
appealed. The first point taken in appəal 
is that the suit is barred by limitation for 
two reasons, namely, that the plaintiff 
attained majority when he completed his 
eighteenth year aud, secondly, that even if 
the plaintiff attained his majority when he 
completed his twenty-first year, the present 
suit was not instituted within three years 
of the date on which he attained his 
majority. In support of the first argument, 
we are referred to the decision of the Privy 
Council in Gharibulla v. Khalak Singh (i). 
In that case, one Chet Singh died leaving 
three sons, twoof whom were minors and 
his -widow was appointed by the Court to 
be the guardian of the persons and property 
of the two minors. Their Lordships held 
that the interest of a member of a joint 
family was not individual property at all 
and that, therefore, the widow of Chet 
Singh, though appointed guardian of the 
minors by the Court, had nothing to do 
with the family property and had no 
right to join with the eldest sonin making 
a transfer of it. Their Lordships expressly 
refrained from deciding the question whether 
the appointment of the widow as guardian 
of the two minors would have the effect of 
prolonging their minority. In the present 
case, when Musammat Rukmina was appoint- 
ed guardian of her sous, both of them 
were minors. The appointment was, there- 
fore, not open to the objection considered 
by their Lordships of the Privy Council and 
we must hold that under section 3 of the 
Indian Majority Act, the sons did not 
attain majority until they completed their 
‘twenty-first year. The result is that the 
plaintiff Lalji must be held to have 
attained his majority when he completed 
his twenty-first year. On thee evidence 
the Court below has held that the present 
suit was instituted within three years of 
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the date on which the plaintiff completed 
his twenty-first year. We have not been 
asked to review that evidence. The Sub- 
ordinate Judge seems to have given good 
reasons for the conclusion at which he 
has arrived and we, therefore, agree with 
him in holding thatthe suit is not barred 
by limitation. The second point taken by 
the appellants is that the sale to them was 
made with the sanction of thg District 
Judge. The so-called sancticn was obtained 
in September 1891. The sale-deed in 
question was executed in February 1906 
about fourteen and half years afterwards. 
The sanction is referred to in the sale deed 
as if it authorized the transfer of the 
property. But it is quite clear that the 
District Judge in 1891 did not intend to 
sanction the transfer of the minor’s pro- 
perty fifteen yeara later when the 
circumstances of the family must have 
altered considerably. In our opinion, the 
transfer cannot be supported by the 
sanction given in 1891. We would observe 
also that this point was not definitely 
taken in the memorandum of appeal before 
us. There remains the question whether 
the transfer is supported by legal necessity. 
We were referred to some cases in which 
the question was considered whether 
transfers made by a father were binding on his 
sons. Those cases have no bearing on the 
present case. If the transfer is to be held valid, 
it must be on the ground thatit was made 
for legal necessity and it was not enough for 
the appellants to show that part of the 
consideration was devoted to the discharge 
of pre-existing debts. Of the stated con- 
sideration of Rs, 5,774, a sum of Rs. 3,3819-8.0 
was left in the hands of the appellants for 
the discharge of a mortgage held by one 
Doman Bhagat. The plaintiff concedes that 
that mortgage is binding on him, But 
itis not suggested that it was necessary to 
sell the property merely to discharge that 
mortgage. Asa matter of fact, the appel- 
lants have not yet discharged that mortgage. 
The remainder of the consideration is made 
up of several items, each of which was 
considered separately by the Gourt below. 
We have not been taken though the 
evidence regarding these items. But it 
appears from the judgment of the eub- 


ordinate Judge thatall that was attempted 


(1) 25 A, 407 (P. C.); 5 Bom. L, R, 478; 7 0. W. N. « as 
to be proved was that the majority of the e 


681; 80 I. A. 165, 
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various 
debis, 


items were previously existing 
There is no evidenca that thege debts 


were incurred for necessity or for the 
benefit of the family, and there is no 
evidence that the appellants made any 


inquiry regarding them or that they were 
induced to believe and did believe that the 
debits were incurred for legal necessity. 
One of the appellants was examined as a 
witness and he does not even suggest that 
he made any inquiry. The result is that 
the appellants have failed to prove that 
there was any necessity for the sale of the 
property. There being no _ cross-appeal 
by the plaintiff in this case, we are relieved 
from the necessity of considering whether 
the sale should have been set aside in its 
entirety. The decree so far as it goes 
appears to be correct. The appeal fails and 
is dismissed with costs including fees on the 
higher scale, 
Avpeal dismissed, 


CALCUTTA HIGH COURT. 
Lerrers Patanr Appears Nos. 1 105 oF 
1908 In Letrers Parent ÅPPEALS 
Nos. 107 to 111 or 1906. 

January 21, 1913. 

Present:—Sir Lawrence Jenkins Krt., Chief 
Justice, Sir Richard Harington, KT., Judge, 
and Sir Asutosh Mookerjee, Krt., Judge. 
JADU NATH DANDUPAT—Ptawntise 
—APPELLANT 
versus 
HARI KAR AND OTHERS— DEFENDANTS — 
RESPONDENTS, 

Letters Patent, clauses 15, 836—Appeal from dissen- 
tient judgment in appeal under section 15—Inmitation 
Act (XV of 1877), Sch. I, Arts. 29, 86, 48, 49~—Suit 
for damages for cutting and carrying away crops:— 
Unlawful distraint. 

An appeal lies under section 15 of the Letters 
Patent from a dissentient judgment that has prevailed 
in an appeal under the same section. 

Barlow v. Cochrane, 2 B. L. R.O. 0. 56 at p. 115 
and Jiwan Ram v. Tivadt Singh, 34 A. 13; 11 Ind. Cas. 
305; 8 A. L. J. 1072, followed. 


To a wrong consisting solely in the seizure of stand- 
ing crops, the gegeral Article 36 of Schedule IL of 
the Limitation Act of 1877 may be applicable. 

Mohesh Char dra Das v. Hari Kar, 9 C. W. N. 376; 
32 0. 459 @mder name Hari Charn Fadikar V. Hari 
Kar), relied upon. 

. To a suit for damages for unlawfully distrain- 
ing, cutting and carrying away the crops, Artiçle 36 
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is not applicable, but either Article 48 or 49 is appli- 
cable, and the period of limitation is three years. 

Mangun Jha v. Dolhin Golab Koer, 25 O. 692 (F. B.) 
2 0. W. N. 265, followed. 


Appeals under section 15 of the Letters 
Patent, from the decision of Mr. Justice 
Rampini, whose opinion prevailed over that 
of his colleague Mr. Justice Boss dated 
August 20th, 1908, in Letters Patent Appeals 
Nos. 107 to 111 of 1906, which arose out of 
Second Appeals Nos. 2208, 2663 to 2666 of 
1904, decided by Mr. Jastice Geidé on Augast 
6th, 1906, which had been preferred against 
the decrees of the Sub-Judge of Midnapore 
dated May 25th, 1904, confirming those of 
the Munsif of Tamluk, dated January 
30th, 1904. 


Mr. S, P. Sinha, Counsel, Babas Provash 
Chandra Mitra, Narendra Ohandra Bose and 
Krishna Prosad Sarbadhikari, for the Appel- 
lant. 


Babu Jogesh Chandra 
pondents. 


Dey, for the Res. 


JUDGMENT, 


Jengins, C. J.—This is the third time that 
this sait has been before an Appeal Bench 
since ib left the District Court and this fact 
has given rise to a preliminary objection. Ib 
is said that inasmuch as this is an appeal 
from the judgment of theSenior Judge of a 
Division, Court before whom the case came 
under clause 15 of the Letters Patent, no 
appeal lies here. The facts are shortly 
these: The appeal came in the first instance 
before Mr. Justice Geidt. He considered the 
decision of the District Court erroneous. From 
his judgment, there was an appeal to ‘a 
Division Court consisting of Mr. Justice 
Rampini and Mr. Justice Doss. Those two 
learned Judges were divided in opinion—Mr, 
Justice Rampini was for confirming the 
judgment of Mr. Justice Geidt and Mr. 
Justice Doss was for restoring the decree of 
the lower Appellate Court. Under clause 36 
of the Letters Patent, Mr, Justice Rampini’s 
judgment prevailed, he being the Senior 
Judge. From Mr. Justice Rampini’s judgment 
the present appeal has been preferred and it is 
said that this is a case to which clause 15 of 
the Letters Patent does not apply. But 1 
think that. contention cannot prevail. To 
ip with, the words of the clause are 
su 
then, as far back as 1868, Sir Barnes Peacock ° 


ciently wide to sanction this appeal. And 
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in Barlow v. Oochrane (1) expressed the view 
that such an appeal Would lie and there is the 
decision of the Allahabad High Court in Jiwan 
Ram v. Tivadi Singh (2), to the same effect. 
Therefore, the preliminary objection is 
overruled. 


On the emerits of this appeal, the only 
question is whether or not the suit is barred 
by limitation. Mr. Justice Rampini has held 
that the suit is so barred and for that, he has 
relied upon a decision in Mohesh Ohandra 
Das v. Hari Kar (8), and has found support 
in his view in his own dissenting judgment 
ina Fall Bench case in Mangun Jha v. 
Dolhin Golab Koer (4). In my opinion, he 
was wrong. To begin with, his dissenting 
judgment cannot prevail against the opinion 
of the four colleagues with whom he sat. In 
the next place, he has misapprehended the 
decision of Sir Francis Maclean in [ Mohesh 
Ohandra Das v. Hari Kar], Hari Oharan 
Fadikar v. Hari Kar (8). Ideal with that 
case becanse the respondent before us has 
practically limited his contention to this, that 
we are bound by that decision. First of all, 
it is necessary to see what the present case 
is. It is one brought for damages assessed 
at Ra. 55, and the damage is said to have 
arisen from the unlawful distraint and mis- 
appropriation of paddy crop. ‘The schedule 
of accounts annexed to the plaint indicates 
that for which compensation is sought, 
Then there is a distinct finding by the Munaif 
that the crop had been cut and being so ent 
was removed by the defendant, and in the 
judgment of the lower Appellate Court, it is 
stated that the appellant’s Pleader did not 
dispute the facts found by the Court below: 
so that we have a group of facts which con- 
stitute a well-known tort and give rise toa 
well-known form of action. Turning now 
for a moment tə the casein Hari Oharan 
Fadikar v, Hari Rar (8) and the decision 
of Sir Francis Muclsan in that case, if is 
apparent that he was dealing with a different 
state of facts. It gs no answer to say that 
the plaint in that case is the same as the 
plaint in this. In estimating the significance 
of his judgment what we haveeo see is what 


(1) 2 B. L, R.O. O. J. 56. , 
(2) 34 A. 13; 8 A. L. J. 1072; 11 Ind: Oas. 305. 
(3) 9 0. W. N. 876; 32 C. 459. ; 
(4) 25 C. 692; 20. W. N. 268. 
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the facts were on which his judgment was. 
based. ¿I feel no doub} that his judgment 
was delivered under the impression that 
the only wrong in suit was in respect of 
standing crops. Inasmuch as that was the 
wrong, Article 29 of the Limitation Act did 
not apply; and it may be that toa wrong 
consisting solely in the seizure of standing 
crops, the Chief Justico was right in think- 
ing that the Article applicable was the 
general Article 36. At any rate, it was 
enough for the purpose of that case to apply 
Article 36, because that afforded an answer 
to the plea of limitation. In this case, as 
I have already indicated, the facts are that 
the suit isin respact of “specific moveable 
property.” Whether it be treated asa suit 
for property lost or acquired by dishonest 
misappropriation or conversion or for com: 
pensation for wrongfully taking or detaining 
the same, or asa suit for “other specific 
moveable property” or for compensation for 
wrongfully taking or injuring or wrongfully 
detaining the same, the period of limitation 
is three years, and that the facts bring this 
case within one or other of the two Articles 43 
and 49, appears to me to be ‘beyond dispute, 
In my opinion, therefore, the period of limi- 
tation was three years as indicated by those 
two Articles, and I think Mr. Justice Doss 
was right and Mr. Justica Rampini was 
wrong in the view each took. We must, 
therefore, restore the judgment of the Sub. 
ordinate Judge with costs in all the Courts. 

This judgment will govern the other ap- 
peals in which similar decrees will be passed, 

HARINGTON, J.—I agree. 

Moogsersus, J.—I agree, 

Appeals allowed. 


CALCUTTA HIGH COURT. 
Civiu Ropes Nos. 5451 AND 5452 oF 1912. 
December 4, 1912. l 
Present;—Sir Cecil Brett, Kr., Judge, and 
Mr. Justice Richardson. 
MOFIZUDDIN SARDAR—Piaintive — 
PETITIONER® 
versus zi 
LAKHAN BAIRAGI AND OTHERS— 


DEFENDANTS—OPPOSITE Partw, 
Bengal Tenancy Act (VIII of 1885%, ss. 15, 16— 
Succession to permanent tenure Ly holder of inferior 
z @ 
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interest—Notice of succession to Oollector— Want of 
notice, effect of—Recovery of rent—Object of notice. 

The object of sections 15 and 16 of the’ Bengal 
Tenancy Act, is to give information tothe superior 
landlord or tenure-holder of a change in his tenants 
or subordinate tenure-holders. 

There is no ground for supposing that the Collector 
keeps any register of the transfer of subordinate 
interests in land, and the object of the notice 
prescribed by the two sections is not to enable the 
Collector to amend his register. 

Therefore, where the person becoming entitled to 
a permanent fenure by succession, is the same 
person as the holder of the superior interest, thén 
itis not necessary for that person to serve on 
himself a notico of his succession to the inferior 
tenure or to pay to the Collector a fee which he 
himself would have afterwards had to withdraw. 
The service of the notice mentioned in sections 15 
and 16 of the Bengal Tenancy Act, is not in such a 
case æ condition precedent tothe institution of 
rent suits. 


Rules against the decrees of the District 
Judge of Backergauj, dated May 18th, 1912, 


confirming those of the Munsif of Perozspur, 


dated February 12th, 1912. 

Babus Dwarka Nath Mitter and Kumar 
Sankar Roy, for the Petitioner. 

Babu Gunoda Oharan Sen, for the Opposite 
Party in Rule No. 5452. 


JUDGMENT. 


Brett, J—These two Rules have been 
issued in respect of judgments aud decrees 
passed in two suits brought by the petitioner 
against the opposite party in each case to 
recover rent. The opposite party in each 
oase holds a karsa holding under a kayerni 
karsa tenure, which is heid under a howla, the 
howla being held under a patni. The pre- 
sent petitioner, the plaintiff, is the proprietor 
of the patni, the howla right and the kayernz 
karsa right. When the suits were instituted, 
an objection in each case was taken by the 
tenant to their proceeding on the ground that 
the plaintiff was not entitled to recover by. 
a suit the rents claimed, because he, as 
proprietor of the kayerni karsa tenure, did not 
serve on himself as propristor of the howla 
right a notica as required by section 15 of 
the Bongal Tenancy Act. Both the lower 
Courts have given effect to this objection and 
dismissed the suits. Against the judgments 
and decrees in both suits, these applications 
have been made and these Rules have been 
issued onthe opposite party to show cause 
why the judgment and decrees of the Dis- 
trict J nade, dated the 18th May 1912, dis- 
missing the appeal as well asthe judgment 
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and decrees of the Court of first instance 
dismissing the suits of tle petitioner should 
not be set aside on the ground that they 
appear to have been passed on a misconcep- 
tion of the provisions of sections 15 and 16 
of the Bengal Tenancy Act. 

No one appears to oppose the Rule 
No. 5451, and the Rule must be fade abso- 
lute but without costs. The petitioner, how- 
ever, is entitled to recover from the opposite 
party his costs in the lower Appellate Court. 


In Rule No. 5452 appearance has been 
eutered on behalf of the opposite party; and 
it has baen contended that in strict accord- 
ance with the provision of section 16 of the 
Bengal Tenancy Act, the petitioner, the 
plaintiff, was not entitled to recover by snit 
the rents claimed. The argument addressed 
to us is that the intention of the law was, 
by requiring service of a notice on the 
superior tenure-holder or landlord, to give 
that person information which would 
enable him to alter his register. In fact, the 
two sections say nothing about any altera- 
tion of register. But the object of the two 
sections appears to be to give information to 
the superior landlord of any change in his 
tenants or subordinate tenare-holders. 

The learned Judge in disposing of the 
appeal has fallen into an obvious error. He 
seems to be under the impression that with- 
out issue of such a notice, the Collector’s 
register cannot be amended so as to show 
who is the proprietor of the estate. The 
object of the section was certainly not to 
enable the Collector to amend any of his 
registers and the learned Judge does not 
mention which register of the Collector he 
refers to. In fact so far as we are aware, 
so far as is disclosed by the facts of this case 
and so far as the provisions of the law go, 
there is no ground for supposing that the 
Collector keeps any register of the transfer 
of subordinate interests ia land, or that in 
fact that is any reason why he should keep 
such a register. The object of the notice 
prescribed by the two sections cannot, in 
our opinion, be taken to be to enable the 
Collector to amend his register. The only 
object is clearly to give information to the 
superior landlord or tenure-holder of a 
change in hrs tenants. 

In the present case, the superior tenure- 


holder was the game individual as the present . 
v 


256 
GAUHAR KHAN V. SHER MUHAMMAD KHAN. 


-plaintif who had succeeded to the kayerni 


karsa tenure. In ‘such circumstances, we 
think ib would be idle to hold that the law 


should be construed so strictly as to re- 


quire him to serve on himself a notice to 
give himself information of a fact of which 
he was fully aware. We think both the 
lower Courts erred in law in holding that the 
provisions of these two sections were a bar 
to the present suit and that in a cage like the 
present, where the person becoming entitled 
to the permanent tenure by succession, is the 
same person asthe holder of the superior 
interest, it is not necessary for that per- 
gon to serve on himself a notices of his 
succession tothe inferior tenure or to pay 
to the Collector a fee which he himself would 
have afterwards had to withdraw. We think 
in the present,case, whether the doctrine 
of merger can be taken to apply or not, it 
must be taken that the service of the notice 
was not a condition precedent to the insti- 
tution of the two suits. In this connection, 
we may add that the howla includes the 
entirety of the kayernt karsa and the patni 
the entirety of the howla. 

` Wo, therefore, direct that the Rule No. 5452 
be made absolute together with the Rule 
No. 5451, and that the judgment and dec- 
rees of the lower Appellate Court as also the 
judgment and decrees of the Court of first 
instance be set aside and the cases be sent 
back to the Court of first instanca in order 
that they may be tried according t» law. 

The petitioner is entitled to recover his 
costs in this Court and in the lower Appel- 
late Court from the opposite party. We fix 
the hearing fee at two gold mohurs. 

Ricwarpson, J.—L agree in the order 
proposed, 

Rules made absolute. 





PUNJAB CHIEF COURT. 
Sreconp Civa Apprat No. 772 or 1910. 
January 9, 1913. 

Present:~ Justice Sir Frederick Robertson. 
GAUHAR KHAN AND oraeas—Derenpants 
~—APPELLANTS 
versus 
SHER MUHAMMAD KHAN arp OTHERS 


— PLAINTIFFS-— RESPONDENTS. 
Abatement —Appeal—Joint decree ~ Decree for injunc- 
tign.- . e s 
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A decree for an injanction, restraining defendants 
from sinking a well, in favour of several plaintiffs is 
a joins décree, and if an appeal from such a deores 
abates against one plaintiff, the whole appeal abates. 


Second appeal from the decree of the 
Divisional Judge, Attock Division, dated 
the 18th June 1910, reversing that of the 
Munsif, Ist class, Bhakkar, dated the 3lst 
January 1910, dismissing the claim for a 
perpetual injunction to the effect that 
defendants be forbidden to sinka well for 
which they have obtained permission on 
misreprasentation that tha land Khasra 
No, 667, situate in Jandanwala,is their own 
property. 

Mr. Nanak Ohand, for the Appellants. 

Mr. Pestonjt Dadabhat, for the Respond- 
ents. 

JUDGMENT.—I gave a perfectly clear 
order that “both copies of the detailed 
Jamabandt of 1893-94” were to be pro- 
duced. One was already here, and I adjourned 
the hearing especially with a view to com» 
paring the two copies prepared of the 
detailed Jamabandi in 1893-94, one copy 
of which is kept by the patwart and one in 
the record room, Only one of these copies 
is here notwithstanding the clear order 
issued. 

Mr. Pestonji, however, takes,the prelimi- 
nary objectioa that one-of the respondents 
Fateh Sher having died on 22nd March 1911 
and no application to bring his represeatative 
on to the record before 28th November 1911, 
the appeal 


Das (1), Mir Nawab v. Hardeo (2), Rao 
Ghulam Muhammad Khan v. Nahar Ali (3) 
and Hem Kumar v. Amba Prasad (4). 

Mr. Nanak Chand asks for time to meet 
this preliminary objection, but I do not see 
fit to grant it as the pointis one which can 
be argued ab once. 

The point is a.perfectly clear one, I fear, 
and the appeal abates accordingly and is 
dismissed with costs. 


Appeal dismissed. 
(1) 18 Ind. Cas. 182. l 
2) 60 P. R. 1911; 42 P. L. R. 1911; 12 Ind. Cas. 
871. 
(3) 53 P. R. 1896. . 
(4) 22 A. 480 
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MADRAS HIGH COURT, 
CRIMINAL APPRAL No. 476 oF 1912. 
January 17, 1913. 

Present; —Mr. Justice Miller and 
Mr. Justice Sundara Aiyar. 
THe PUBLIC PROSECUTOR—AppELLANT 
VETSus 


KANNAMMAL—-Accasep. 

Penal Code Act (XLF of 1860), ss. 872, 373 —Taking 
or employing minor for purposes of prostitution—Natur e 
of proof —Adoption by temple dasi-—Receipt of prasadam. 
in temple by adoptee minor—Minor made to sing and 
dance in temple--Presumption of guilty knowledge on 
part of acquirer—Intention— Prostitution within age of 
16 not necessary ingredient of the offence —Evidence— 
Judge’s own knowledge, when may be used. 

The taking of a minor girl by atemple dasi, 
though actually unattended with the forms and 
ceremonies of adoption, making the minor to accept 
prasadam in the temple and sing and dance there, 
is enough to raise & presumption of guilt under 
section 372 of the Penal Code, onthe part of the 
acquirer of the minor, and to throw on her the 
burden of showing the absente of guilty intention 
or knowledge. 

Section 373 of the Penal Code does not require 
that a minor taken possession of by an accused 
person would necessarily be employed or used for 
the purpose of prostitution. It is quite enough that 
such employment or use would be the probable 
result of the detention of the girl by the accused, 
even though she might not have intended the result. 

With regard to notorious facts of the social 
life of any class in.the community, it is not 
necessary forthe Courih to have actual, positive 
evidence, and Judges are entitled to make use 
of the knowledge “which they, in conjunction with 
all others, possess of such facts, 

Seotion 378, Indian Penal Code, does not require 
that the intention with respect to the employment or 
use of the minor for the purpose of prostitution 
should relate to her employment or use during her 
minority, The expression ‘such minor’ is intended 
to designate the person intended to ba employed or 
used for immoral purposes and not the time when 
such employment or use is to take place. 


Appeal, under section 417 of the Code 
of Criminal Procedure, against the judgment 
of acquittal passed on the accused in Criminal 
Appeal No. 1 of 1912 by the Sessions Judge 
of Ramnad, (Criminal Case No. 76 of 1911 on 
the file ofthe Sub-Divisional Magistrate of 
Sattur Division). 

Mr, 0. F. Napier, 
for the Crown. 


Public Basanan 


Mr, T. Narasimha Atyangar, for the 
Accused. 

“JUDGMENT. 
MILLERBgJ.—This appeal is from the 


acquittal*by the Sessions Judge, on an appeal 
from a conviction by a Sub-Divisional Magis- 
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trale, of one Kannammal a das: of Srivil- 
liputtur. The conviction was had under 
section 373 of the Indian Penal Code, 

The evidence establishes beyond reasonable 
doubt the fact that the accused, Kannammal, 
adopted the daughter of Ramiah Pillai, her 
brother’s son, the girl being gt the time 
of the adoption below the age of 16 years. 
The girl and her father, no doubt, now deny 
the adoption, but the girl’s evidence is nob to 
be relied on, and her father’s is entirely 
discounted by the fact that in 1909, on an 
occasion ou which he had, so far as I can 
see, no reason to conceal the truth upon 
this question, he gave evidence to the effect 
that he had given his daughter in adoption 
to Kannammal: his explanation of this 
discrepancy is entirely unsatisfactory and 
his evidence must be rejected as quite un- 
trustworthy upon this point. The other 
evidences establishes the fact that the girl 
Kuppammal was received in the temple 
and obtained prasadam as the daughter of 
Kannammal, that Kannammal alleged that 
she was her daughter, and that she lived 
in Kanunammal’s house and not with her 
father. 

This I think is enough to prove that 
Kannammal, if she made no formal adoption 
accompanied by ceremonies, took possessione 
of the girl from her father and took her 
to live with her; and that is sufficient to 
bring her within the section if the girl 
was under 16 and if the taking was with 
the intention that she should be employed 
or used for prostitution or with the know- 
ledge that she was likely to be so employed 
or used. 

The Sessions Judge is not satisfied as to 
the age of the girl Kuppammal, buat to 
my mind the evidence relied on by the 
Magistrate is suficient to prove that she 
was born in 1897 and was, therefore, under 
12 years old when she received prasadam in 
the temple in December 1908: that is the 
finding of the Magistrate and no serious 
attempt was made before us to contest its 
correctness. 

Now as to,the intent or knowledge, we 
have evidence, to which [ have referred, 
that Kuppammal received prasidam in 
December 1908: that is indisputable and 
it strongly corroborates the oral evidence 
that she was taken to the temple for dansing 
and singing. ° e 
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I do not know that it is necessary to decide 
whether or not she was invested with a 
‘pottw’ in private as alleged by prosecution 
witresses Nos. 6 and 9;- it is possible that 
she was not, and that the temple authorities 
would not now venture on any formal dedica- 
tion of a minor to the dasi service. But 
I should hesitate to say that the evidence 
upon this point is false: it may very well 
be that it is deemed essential to have sonte 
dedication at or goon after the time of 
puberty and that it is not now thought safe 
to make such dedication public, 


However that may be, leaving this evidence 
apart, and leaving apart also the evidence 
of the 10th and Ilth witnesses, who allege 
that tha girl was in fact prostituted, I 
think, for reasons which I shall explain, 
that there is sufficient evidence to show 
that the accused knew that the girl was 
likely to be used for prcstitution. But first 
1 may observe that the defence evidence 
has been disbelieved by the Magistrate and 
is not referred to by the Sessions Judge: 
indeed the Sessions Judge holds that there 
is sufficient evidence to prove that the 
accused took possession of the girl. I see 
no reason to suppose that the defence 
evidence is true. Now, it being established 
*that the minor was .taken for singing and 
dancing in the temple and received prasadam 
asthe daughter of Kannammal before she 
was 12 years old, it seems to me that we 
want nothing more to support the inference 
of guilty knowledge. That evidence of this 
kind is sufficient to raise a presumption of 
guilt under section 372, Indian Penal Code, 
was held by Collins, O. J., and Wilkinson, J., 
Srinivasa v. Annasamt (1), and in Srinivasa 
v. Annasami (2), Collins, O. J., reiterated his 
opinion, though there was in that case, 
what we have not here, positive evidence 
that the temple das’s lived by prostitution. 
Parker, J., no doubt heldin the same case 
that the evidence was insufficient, but he 
does not refer to Svinivasa v. Annasam? (1), 
which had been decided some six months 
before, and in no case, to which we have 
been referred, has it been heldthat Srinzrasa 
y. Annasami (1) was wrongly decided. 

I am, therefore, fortified by that decision 
in my view that the evidence in this case 
(1) 15 M. 41. i 

(2) 15 M. 823. e ° 
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ig sufficient to cast upon the accused the 
burden of showing the absence of a guilty 
intention or knowledge. 

I do not think it was suggested on behalf 
of the accused that we ought to require in 
each case direct positive evidence as to 
the life of the daszs in the temple; it is rather 
for the accused to show that her temple 
is an exception to what is generally known 
to be the rule; and here no attempt has 
been made to show anything of the sort: 
the defence has tried to prove, on the other 
hand, that the girl had nothing to do with 
the temple service. The cases in which it 
has been held that adoptions made by daszs . 
are not necessarily criminal are not of 
course authorities on section 373 of the 
Indian Penal Code, but I may observe that 
the decision of this Court in Venku v, 
Mahalinga (3), did not in any way depend 
on the validity or invalidity, from the point 
of view of morals or the Indian Penal Code, 
of the appelJant’s adoption; the appeal was 
dismissed on the ground that the adoption 
of one daughter in the life-time of a 
previously adopted daughter was not shown 
to be legal. And Muttusami Atyar, dis does 
not in that case assert that prostitution 1s 
not a likely or even the most probable result 
of affiliation by a dasi: he says only ‘that 
it is neither an essential condition, nor the 
necessary consequence of adopting that pro-, 
fession. If the learned Judge intended to 
decide that there is no presumption that an 
adoption of a minor by a dasi is criminal 
if made after the enactment of section 373, 
Indian Penal Code, I find myself, with great 
respect to him, compelled to difter from 
him, and in the same way, I shouid find 
difficulty in accepting the dictum of the 
same learned Judge, in Queen-Hmpress v. 
Ramanna (4), that the taking of a minor 
girl in adoption by a dancing woman..,......+.. 
IOAN is punishable as an offence only if 
the specific intent which makes the act 
criminal is established by cogent evidence, 
if I thought that that dictum means that 
evidence of the adoption and introduction of 
the minor into the temple as a dancer is not 
of itself sufficiently cogent evidence to 
support a conviction, In eKamalaksht Vs 
Ramaswamt Ohetti (5), Subramania Aiyar, dJ., 

(3) 11 M. 393 at p. 401. IA 


(4) 12 M. 273, 
(5) 19 M.127 at p. 190. 
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speaks of the “notorious fact that women who 
are temple dancers generally lead the lifa of 
prostitutes’ and Sadasiva Aiyar,,J., has 


recently expressed an opinion, in Guddat: Reddi 


Obala v. Ganapati Kandann: (5), that the 
adoption of minora by dasis is illegal—an 
opinion which, I think, necassarily procesds 
on a presumption that the adoptee will 
bscome a prostitute —and it does not appear 
that in Srinivasa v. Annasamz (1) there was 
positive evidence that the diszs attached to 
the Tirukoshtiyuc Davastanam were leadirg a 
life of prostitution. 

We have here then sufficieat evidenca to 
support the conviction by the Magistrate. 
- It does not s2em to hava baen sugzested bafora 
him that the prosecation ouzht to prove that 
the accused knew that Kappammal was likely 
to ba used before she was 16 years of age for the 
purpose of prostitution, and perhaps I need 
only say on that point that the presumption 
may properly ba extended to cover this cən- 
tention also ia tha case of a girl who is adopted 
bafore puberty and takeninto the temple 
for singing and dancing before she is twelve 
years old. 


But I desire to guard myself against being 
taken to accept the view that prostitution 
before the age of 16 must necessarily have 
been in the mind of the acquirer of the minor 
atthe time of acquisition. I am aware that 
this view has baen taken in The Deputy aise 
Remembrancer v. Karuna Baistobi (7), 
baing clearly the only proper KAE a a 
of the language of sections 372, 373, Indian 
Penal Code, and that a similar ae was held 
by three learned Judges of the Allahabad 
High Court in Queen-Hmpress v. Ohanda (8), 
and in Kamaiatskt v. Ramasami Ohetti (5), 
the learned Judges seem to take it for granted 
that the intention to employ the minor daring 
minority for the purpose of prostitution is an 
essential ingredient ofthe intention required 
by the sections. In none of*these cases did 
the decision turn on this question, and I do 
not know of any casein which a conviction 
under section 372 or 373, Indian Penal Code, 
has been set aside on the ground that the 
minor, though acquired or disposed of while 
under 16, was ngt intended to be used for the 


(6) 23 M. L. J. 493; uu, L. T. 467; (1912) M.W. 
N. 1188; 17 Ind. Cas. 4 

(7) 22 @ 164, 

(8) 18%A, 24; A, W. N, (1895) 141. 
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purp se of prostitution before she reached that 
age. Cases obviously within the mischief of the 
sections can easily be imagined when children 
may be bought or sold to ba trained to a life of 
immorality without an intention to actually 
submit them to carnal intercourse during 
minority, and it seems to me at least doubtful 
whether an adequate context, cannot be 
ascribed to the words ‘such minor’ in section 
372 or 373, Indian Penal Code, by making 
thom simply the equivalent of ‘such person’, or 
he orshe.’ The view that all that is necessary 
in the interest of morality is tə leave the 
minora virgin till 14 years of aga, so 
that she may then make her choice between 
prostitution and a decent life, seems to me to 
give too little weightto the probable effect 
of training and surroundings—and those who 
acquire possession of minors in order to 
prostitute them on their reaching the age 
of 16 may bə trusted to sea that their 
training and surroundings daring minority 
are such as to assist the fulfilment of the 
intention. 

In Hoagland, since the Criminal Law 
Amendment Act of 1885, it is an offence to 
procure or attempt to procure a woman or 
a girl to become a common prostitute (section 
2 of that Act) and I know of no raason why 
in this country we should goout of our way 
s2 to interpret the Indian Penal Code as to, 
deprive girls of such protection as its 
provisions may, without straining them, appear 
to afford them. 

1 think we must set aside the acquittal and 
convict the accused Kannammal of an offences 
under section 373, [Indian Penal Code. I do 
not think the sentence when passed was exces- 
sive, but [am nət sure that at this date, a 
year after the trial and after an intervening 
acquittal, it would not bə unnecessarily severa 
if re-3mposed. 

I wonld sentence the accused to simple im- 
prisonment fora month and a fine of 200 
rupees, with simple imprisonment for one 
month in default. 

SUNDARA AryaR, J.—This is an appeal by 
Government against the “judgment of the 
Sessions Court of Ramnad, acquitting the 
respondent Kannammal of an offence under 
section 373 of the Indian Penal Code, in 
reversal of tho judgment of the Sub- 
Divisional | Magistrate of Satur, who 
convicted her of that offence. The respond. 
ent? had a Kothumzras offica in a temple, at 
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Srivilliiputtur. She was admittedly an 
unmarried das? attached to the temple, but 
she stated, and her story may be accepted for 
the purpose of this case, that for a long time 
and from about the year 1879, she was kept 
by a Government Official of some position and 
that she was not actually leading the life of 
a prostitute., The charge against her was 
that she adopted in 1907 one Kuppammal, 
her brother’s daughter, who was a minor 
under 16 years, made her a das: attached tô 
ths same temple and had potiu tied to her—a 
ceremony which is supposed to make mar- 
riage subsequently impossible to the girl sə 
dedicated to the idol, and that she was bringing 
up the girl as a prostitute. These facts, the 
prosecution alleged, brought her within the 
purview of section 373 of the Indian, Penal 
Code. The Sub-Divisional Magistrate found it 
proved that the girl Kuppammal was taken 
in adoption by the respondent when she was 
less than 12 years of age, that she was taken 
to the temple, and that a plate containing 


fruits, flowers, saffron, a woman’s cloth, pottu 


etc., were placed at the feet of the female 
deity and given back to Kuppammal, who 
was afterwards seen wearing the wotiu by 
various people. He also found it proved that 
Kuppammal used to attend the temple along 
with the respondent and took part in the 
eeremonies of singing and dancing before the 
idol, which are performed by temple daszs and 
that she was on several oacasions given 
prasathams or food-offerings along with the 
respondent and other temple women. The 
Sub-Divisional Magistrate also believed the 
evidence of two witnesses who deposed that the 
respondent, acting as intermediary, gave over 
Kuppammal tv them on specific occasions for 
the purpose of sexual intercourse. He was 
also of opinion that at the time of the 
prosecution, Kuppammal was under 16 years 
of age. He accordingly held that the 
respondent had obtained possession of 
Kuppammal under 16 years of age with 
the intention that she should be employed 
or used for the purpose of prostitution within 
the meaning of section 373 of the Indian 
Penal Code. 

On appeal, the Sessions Judge disbelieved 
the evidence given by the witnesses who spoke 
toa plate with fruits etc., and a pottu being 
placed at the feet of the goddess ,and subse- 
quently handed over to Kuppammal. He 
was of opinion that there was sufficiént 
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evidence t> prove that the respondent had 
taken possession of the girl, though the evi- 
dence of an astuak caremony of adoption was 
not satisfactory. He held that it was not 
proved that the girl was under 10 yeara of 
age, he considered that the prosecation failed 
to prove any intention on the respondent's 
part that the girl Kuppammal should ba 
employed or used for the purpose of prostitu- 
tion. 

There can be no doubt that Kyppammal 
was, forall practical purposes, taken up by the 
respondent as her daughter, whether any 
formal caremony of adoption was performed 
or not, and that the evidence for the defencsa 
that the .girl was living with her own 
father and nob in the respondent’s house is 
absolutely false. The prosscution evidence 
on tha pointis supported by Exhibit B, a 
deposition given by Ramayya Pillai, the 8th 
witness for the prosesation and the girl’s 
nitaral father, one a pravious oczasion, 
althoughin hig present evidenca he denied 
that he had given away Kuppammal in 
adoption to the respondent. Mr. Narasimha 
Aiyangar is, no doubt, right in his contention 
that Exhibit fi cannot be taken as substan- 
tive evidenca in this case to prove the fact of 
Kuppammai’s adoption, bat it goes a long 
way to destroy the defence evidence adduced 
to disprove the prosecution cise, 

I have equally no doubt that the girl was 
under 16 when she was taken charge of by 
the respondent. It is curious that both the 
lower Courts appear to have addressed them- 
selves to the question of the girl’s age at the 
time when this prosecution was laid before the 
Sub-Divisional Magistrate, while the real 
question was whether she was nob under 16 
years when she was taken possession of by 
the respondent, which according to the 
prosecution was in the year 1907. in her 
daposition given on the 2nd December 1911, 
the girl stated that she was 17; if so, she coald 
have been only 13 in 1907. #xhibit B, the 
birth and death register of the Srivilliputtur 
Municipality, shows that Kuppammal was 
born in February 1897. Again in Exhibit 
E, the girl’s father stated in 1909 that she 
was then 12 years old. This shows that 
the present case for the defence is entirely 
false. Even the defence case, fo far as I can 
see, does not go to the extent of alleging that 
the girl was above 16 when she wg taken 
up by the respondent as her daughter, The 
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remaining question is, whether there is 
sufficient evidence that the respondent, at 
the time of her taking possession of the 
minor, had the intention that the minor 
should be employed or used for the purpose 
of prostitution or knew ib to be likely that 
she would be so employed or used. 

I am not prepared to differ from the 
Sessions Judge that the evidence adduced 
by the prosecation for proving that a pothu 
was handed over at the temple in the 
presspce of the goddess to Kuppammal is 
untrustworthy. The suggestion of the pro- 
decution, when Kuppammal was examined 
as the first witness, was that the potiu was 
tied round her neck by the Archaka of the 
temple, that being apparently the usual 
procedure observed in the pottu tying cere- 
mony. The 6th and 9th witnesses for the 
prosecution were examined nearly two weeks 
after Kuppammal gavə her evidenca. No 
suggestion was made to Kuppammal that 
she was taken to the presence of the goddess 
Andal ‘with the plate containing fruits and 
other things and poftu and thas the plate was 
handed over to her after having been plased 
at the feeb of the deity. 


I also agree with the Sessions. Judge 
in rejecting the evidenca of the 10sh and 
llth witnesses, who spaak to having had 
sexual intercourse with Kuppammal through 
the respondent’a mediation; bat ibis, in my 
opinion, clearly proved that after the raspond- 
eat adopted the girl, she introdaced her to 
the temple officials ag her daughter, made 
her take pərt ia singing and dancing and 
claimed a shara of the prasadim for the girl 
as one of the dasts attached to the temple. 
Ib appears that the temple dasis were not 
entitled to share of the praszdams as a matter 
of right, bab ib used tò ba given to them 
when there was a sarplas after distribution 
to those who had a right to reczive it; 
bat this fach is immaterial. The import- 


ant point is that ib was clatmet by 
the reizondeat for the girl as proparly 
payable to her as a temple dast, and 


that it was given to the girl oa that 
ground. Oa these facis, the question arises 
whether the respondeat did nob take or 
keep possession of the girl with the intention 
or knowlestge referred to ia section 373. 

saItis strenuously contended on her behalf 
tha? she herself had not lived the life of a 
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prostitute for a long time and that it should 
not be assumed as against her that she had 
the guilty intention mentioned in the 
section with reference to the girl, that she 
was possessed of considerable property given 
to her by the man with whom she, was long 
living as his coneubine, and that there was 
no evidence that she had any other intention 
than that the girl should be the heir to her 
property. Bab the following fasts must ba 
taken to be proved against her. Although 
she may not have lived the life of a 
prostitute for a long time, she did not 
give up her offica of temple das: but 
continued to perform the duties attached 
tə that office. She made the girl Kup- 
pammal take part in the discharge of 
the daties attached toa temple dasi, namely, 
singing and dancing before the idol. She 
procured prasadam for the girl as for a 
temple dasi. She clearly intendel that 
the girl should succeed to her share 
in the Kothumiras and discharge the duties 
of a temple dasi. The presumption arises 
in these circumstances that she intended 
that Kuppammal should, or at any rate 
that she knew it to be likely that Kuppammal 
would, lead the life of a temple dasi. It is 
utterly useless for the defenca to ask the 
Court to shut its eyes to the fact that temple 
d isis most commonly lead the lives of prosti- 
tutes. There may,of course, be thoroughly vir- 
tuous women amongst them, bat the question 
is what wasthe probable result of making 
the girl a temple diss. It must certainly 
be taken to bə that she would very probably 
lead the life of a prostitute, while discharging 
her duties in the temple as a dasi. Saction 
373 of the Indian Penal Code does not 
require that a minor taken possession of by 
an accused person would necassarily be 
employed or used for the purpose of prostitu- 
tion. Ibis quite enough that such employment 
or uss would ba the probable rasult of the 
detention of the girl by the accused, even 
though she might not have intendel the 
result. This was the view haldin Srinzvisz 
y. Annasami (1), in Queen-Empress v. Tippa 
(9), which followed Srinivasa v. Annasami 
(1), in Srinivasa v. Annasami (2) by Collins, 
O. J., in Empgror v. Bhimde Pandu Deolt (19), 


(9) 16 B.737. 
(10) 7 Bom. L. R, 56A 2 Cr. L.J. 500, 
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in Queen-Hmopress* v. Papa Sani (11) and 
apparently also in Hw parte Padmavati 
(12). In Quween-Hmpress v. Ramanna (4), 
Parker, J., adopting the observation of 
Muttusami Aiyar, J.,in Venku v. Mahalings 
(3), that prostitution is not the essential 
condition or the necessary consequence of at 
adoption by a dancing girl but is an incident 
due to social influences, held that it wag 2 
question to be determined on the evi- 
dence and on the circumstances of each 
ease whether the prosecution had made 
out a criminal intention. See also his 
judgment in Srinivasa v. Annasami (2). Mut- 
tusami Aiyar, J., also observed that, 
though the adopted parent may be a pros- 
titute, the presumption of innocence must 
be rebutted by positive evidence. Both the 
learned Judges directed a re-hearing of the 
case before them in order that there might 
be a specific finding on the question of 
intention. With all deference to the learned 
Judges, it seems to me that tho question 
is not whether the use of the girl for 
immoral purpose is the necessary consequence 
of ber being taken possession of by the 
accused, but whether it is the probable 
result of it. JI agree that, where a statute 
makes an act an offence only when coupled 
with a particular intent or knowledge of 
the probability of certain consequencas 
ensuing, the prosecution is bound to prove 
the intent or the knowledge. But surely 
the intention or the knowledga may ba 
presumed from the facts proved and the 
circumstances of the ease, In the procesd- 
ings of the Madras High Court dated the 
llth April 1881, a Full Bench of this Court 
observed that “where a certain result is, by 
common experience, shown to bo the neces- 
sary or the natural result of a particular 
acb, the Judge may presumes on the part 
of the actor an intention to cause the result 
or a knowledge of its probability, as, for 
instance, where a man cuts the throat 
of another ib may bə presumed he intended 
to cause death, or when he gives him a 
violent blow on the head, it may ba presumed 
he did so with the knowledge that it was 
likely to cause death.” The Court further 
observed that “where the result is nob the 
necessary or the natural consequence of the 


(11) 23 M. 159. 
(12) 5 M. H. C. R. 415. 9 


act, there must ba evidence of the probability 
of the fesult and according to the dezresa of 
such probability it may be inferred that 
the actor had an intention to cause the 
result or the knowledge of the likelihood 
that it would ensue.” The Court was of 
opinion ‘that the profligacy or the pervert. 
ed moral sense of the mother increases the 
probability of the intention to bring about” 
a certain result and does not affect her 
knowledge that the result is the ordinary 
conseqaenca of her act.’ See Weir's 
Oriminal Law, Volume I, pags 363, 4th 
Edition. I would add that with regard to 
notorious facts of the social life of aay class 
inthe community, ib is not necessary for 
the Court to have actual positive evidence, 
and that Judges are entitled to make use 
of the knowledge which they, in conjanction ` 
with all others, possess of such facts. This 
view has been gcted upon in the cases I 
have already referred to. See also Kamalak- 
shi v. Kamasamt Ohetti (5). Section 114 
of the Evidence Aci gives statutory recogni- 
tion to this principle. I may observe that 
in Queen-Hmpress v. Ramanna (4), there 
was nothing more proved against the accused 
than the fact that she, a temple dasi, had 
adopted a girl. Buta great deal more has 
been proved in this case, and quite enough 
to justify the inference of guilty knowledge ` 
on the respondent's part. Bub it was argaed 
in the course of the argument that the guilty 
intention or knowledge required by section 
373, Indian Penal Code, should have reference 
to the use of the girl while she is still a minor 
under 16 years of age. Does the language 
of the section warrant this contention P It 
requires that possession of the minor should 
be had by the accused “with intent that 
such minor shall be employed or used for 
the purpose of prostitution or knowing it 
to be likely* that such minor will ba 
employed or used for any such purpose.” 
16 will be observed that it does not require 
that the intention with respect to the 
employment or useof the minor for the 
purpose of prostitution should relate to her 
employment or use during her minority. 
The expression such minor’ is intended to 
designate the person intended to bs employ- 
ed or used for immoral purposes aad not 
the time when such employméet or use 
is to take place. The object of the 
statute was to prevent the taking possession 
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of minors for the purpose of degrading 
them. Such degradation would take place 
whether the use of the minor for *immoral 
purposes is intended to be made whilst she 
is still a minor or after she ceased to 
be one. Suppose a person makes it his 
trade to train minor girls between the 
ages of 14 and 16 for living immoral lives 
after they attain the age of 16 and takes 
possession of them for such purpose. It 
would be impossible to sse how such conduct 
can be regarded as less fraught with 
mischief and danger to society than actually 
employing them for the purposs of pro- 
stitution while they are minors. It may 
ba said that the girls would in such a 
case have the right to choose their own 
courses of life after they have attained 
their 16th year ; but this would in practice 
be of no more use to them thau the option 
that a girl already prostituted befcre 16 
also has of afterwards giving up her 
immoral life. The person that moulds the 
lifa of immature woman toimmoral conduct 
is no less a pest to society than he that 
prostitutes them while they are minors, 
The words of the section are, undoubtedly, 
wide enough to cover cases where the 
immoral employment or use is nob intended 
or contemplated to follow during the 
minority of a girl.. i cn ses no reason for 
cutting down the effect of a baneficient 
statutory provision on the mere ground that 
the language is capable of a less wida ia- 
terpretation. This would nos necessarily 
make every adoption by a temple woman 
of a minor girl criminal. It is quite open 
to her to prove that she took such measures 
for safeguarding the girl’s training 
during her minority as to rebat the pre- 
sumption that she either intended or knew 
it to ba likely that the girl would bə 
employed for immoral purposes. But it 
will not be sufficient for her to show that, 
while placing the girl in immoral surround- 
ings and under improper inflasncas, she 
intended to keep her physically pura until 
her attainment of the aga of 16 and then 
to give her a practically useless choice of 
adopting an honest course of life. Relianea 
was placed on the observations of Muttusami 
Aiyar, J., in Queen-Hmopress v. Ramanna (4) 
on behalf of the respondent. The learned 
Judge ebbscrved:—'If, on the other hand, the 
intention was that the girl should be 
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employed as a prostitute whilst she con- 
tinues to bea minor, the accused might 
then be liable’. In that case, however, the 
girl was only one year old at the time 
of her adoption, and the question that 
was really considered by the learned Judge 
was whether ib was necassary in order to 
constitute an offence under sectipn 373 that 
there should be an intention to use the girl 
immediately for the purpose of prostitu- 
fion. It was, of coursa, held that this was 
not necessary. Similar observations are to 
ba found in Queen-Hmpress v, Ohandu (8), 
but they were unnecessary for the decision 
of the casa before the Court. Inthe Deputy 
Legıl Remembrancer v. Karuna Baistobi (7), 
Banerjes and Sale, JJ., adopted the view 
that the guilty intention or kuowledge need 
not refer to the employment or use of the 
girl to be made immediately after posses- 
sion is taken of her and disagreed with the 
Sessions Court which held that the intention 
or knowledge mast relate to the present 
employment of the girl. The learned 
Juiges referred to the observation of 
Mattusami Iyer, J., in Queen-Hmpress v. 
Raminna (4) with approval, but, with all 
deference, E doubt whether the case can 
ba regarded as a considered judgment on 
the question whether ib would ba sufficient 
if the guilty intention or knowledge should 
relate to atime beyond the attainment by 
the girl of her 16th year. In my opinion, 
tha language of the statute does nob require 
the restricted interpretation placed upon it 
in the observations of Mattuswami Aiyar, J. 
Even if those observations should be regard- 
ed as correct, E am prepared to presume, 
having regard to the marital habits of 
people in this country and the age when girls 
are supposed to attain the age whica makes 
them fit for sexual intercourse, that the 
respondent knew that it was likely that the 
girl Kuppammal woald bs employed for 
immoral purposes before she was 16 years of 
age. I would, therefore, reverse the Sessions 
Judge’s order of acquittal, and convict the 
respondent Kannammal ofan offence under 
section 373 of the Indian Penal Code. + 
concur in he sentence proposed by my 
learned brother. 


Judgment raversed. 
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' CALCUTTA HIGH COURT. 
CBRIMINAL Revision No, 1095 or 1912, 
August 29, 1912, 

í Present: —Mr. J ukes Oarnduff and 
Mr. Justice Imam. 
HARIPADA MANDAL AND otgers— 
SEND PARTY-—PETITIONERS 
VETEUS 
SANYASI CHARAN BISWAS—First 


Party—Oeposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145, 
sub-s. (4)— Witnesses presentto be examined on date 
originally fized—Necessity for further evidence—Ad- 
journment—Issue of process for aitendance of wit- 
NESSES. 

Sub-section (4) of section 145 of the Crimi- 
nal Procedure Code, contemplates thaton the date 
originally fixed, the Magistrate should take all the 
evidence that is produced before him, and unless he 
considers it necessary for good reason to require 
further evidence, he should: decide then and there, 
if he can, which of the parties is in actual 
possession. 

Even if the Magistrate goes out of his way to issue 
process for the attendance of witnesses after the 
date on which the case should have been disposed of, 
he is not bound to exhaust the processes of the Court 
in order to enforce the attendance of such of those 
witnesses as did not appear, 


Rule against the order of the Deputy 
Magistrate of Hooghly, dated July Gah, 1912, 
declaring the Opposite Party to be entitled to 
possession of the land in dispute, under sec- 
tion 145 of the Criminal Procedure Code. 


Bubu Ambika Charan Ohowdhury, for the 
Petitioners. 

Babu Suresh Ohandra Mukherjee, for the 
Opposite Party. 


JUDGMENT.—This is a Rule calling on 
the District Magistrate of Hughly and the 
opposite party to show cause why an order 
under section 145 of the Criminal Procedure 
Code should not be set aside on the ground 
that, as the Magistrate went out of his 
way to issue process for the attendance of 
witnesses after the date on which the oase 
should have been disposed of, he was bound 
to exhaust the processes of the Court in order 
to enforce the att8ndanca of such of those 
witnesses as did not appear. 


The facts underlying the case appear to 
be these. The 18sh June was the date fixed 
for the disposal of the proceeding under 
‘section 145. On that day, the opposite 
party produced and examined their witnesses. 


. The petitioners then 6pplied for an adjourn- 
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ment “and the issue of: process on some 14 
persons on the ground that they were not 
sure that the service of notices on 
the parties would be completed before the 
18th June. -On this application, the reasons 
for which appear to ng to be wholly inade- 
quate, the Magistrate, weakly as we are 
inclined to think, granted an adjournment 
to the petitioners, and fixed the 28ch June 
for the disposal of the case, On the 28th June, 
li „of the witnessès named by the “petitioners 
were present in Court, of these they ex- 
amined only five and refused to examine 
the rest. On their application, thé 
Magistrate again did all he could- to help 
them by ordering that one of the three 
absent witnesses shouldbe re-summoned and 
that warrants should be issued for the arrest 
of the other two. The 5th July was the date 
fixed for the adjourned hearing. On the 5th 
July, none of the three witnesses referred 
to appeared and thd petitioners applied: for 
another adjournment and the issue of fresh 
processes. This was refused by the learned 
Magistrate, and we think very rightly, regard 
being had to the previous conduct of the 
patitioners and also to the circumstance, 
which was shown by the returns of service, 
that the three witnesses mentioned could 
not be found. There is, therefore, no sub- 
stance whatever in the ground taken on 
behalf of the patitioners, and we desire to 
point out that instead of having anything to 
complain of, they appear to have been 
treated with more consideration than they 
deserved. 

We wonld further observe that the stables 
which we think was made in this case was 
the grant of an adjourament on the 18th 
June. What stb-section (4) of section 145 
of the Criminal Procedure Code contemplates: 
is that on the date ‘originally fixed, -the 
Magistrate should take all the evidence that 
is produced before him and unless he con- 
siders it necessary for good reason to require 
further evidence, should decide then and 
there, if he can, which of the parties 1s in 
actual possession. G. L. No. 3 of 1909 on 
the subject.was issaed by this Court, and 
it will be found re-produced op page 10, Vol. 
I of our General Rules and Cipcular Orders 
(General), We take the opportunity of 
inviting the attention of the learned, Magis- 
trate concerned in this case to the suggestions 
and instructions contained in that lette ` 
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which must, we think, have been entirely 
overlooked by him. 
The Rule is discharged. 


Rule discharged. 


PUNJAB CHIEF COURT. 
Crisfinan APPRAL No, 249 of 1912. , 
June 8, 1912.5 

Present:—Mr. Justice Kensington. 
IBRAHIM—Cownvicr—Arparuant 
versus 
BMPEROR—Respronpenr. 

Arms Act (XI of 1878), s 20—~Arms—Concealment 
—Import and export of arms. 

Section 20 of the Arms Act should not be applied 
to ordinary cases of concealment of arms; the section 
directly applies only to casas where the import or 
export of arms is attempted. 

Crown v. Azu, 9 Or. L. J. 258 (F. B.); 18. L. R, 18 
and Ahmad Hossein v. Queen-Empress, 27 O. 692; 
40, W. N. 750, followed. 

Appeal from the order of the District 
Magistrate of Rawalpindi District, dated 
the 3rd day of April 1912, convicting the 
appellant. 

Mr. Dhan Raj Shah, for the Appellant. 

Mr. Mul Chand, for the Respondent. 


JUDGMENTI.—There are bafora me three 
separate Appeals Nos. 249, 250 and 273, 
covering the cases of the three man convicted 
by the District Magistrate and sentenced as 
follows: — 

Ibrahim (Case No.249), five years’ impri- 
sonment, Rajwali (Case No. 250), three 
years’ imprisonment and Said Rasul (Case No. 
276), seven years’ imprisonment. Rajwali is 
a Miras!, aged 830 and Said Rasul, an Awan, 
aged 24. Both these men were employed 
permanently in the Rawalpindi Arsenal. The 
third appellant Ibrahim, aged 30, is not shown 
to have any immediate coanection with the 
Arsenal. 


It appears that between 1-30 p.m. of 
Saturday, the 14th October, and 8-30 a.m. of 
Monday, the 15th, 27 pistols were stolen from 
the Arsenal. There was fora long time no 
definite clue but gn information recaived, the 
Police laid a trap with the result that on the 
25th of February, 16 of these pistols were 
recovered from the house of Faqir Muhammad 
(witnesseNo. 6) under circumstances strongly 
implicating the appellants Ibrahim and Said 
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Rasul. Between the 27th and 29th of 
February, four more pistols were recovered 
under circumstances further implicating the 
appellant Ibrahim and also connecting the 
appellant Rajwali with the case. It is stated 
that the remaining seven pistols were subse- 
quently discovered, but there is no evidences in 
the present case to show when or how these 
seven pistols were recovered, and it is under- 
stood that the appellants are nob concerned 
with them. 

The District Magistrate has somewhat 
strangely tried all three appellants jointly for 
offences under section 411, Indian Penal Code, 
and section 20 of the Indian Arms Act, XI 
of 1378. There was perhaps no objection to 
the joint trialof Ibrahim and Said Rasul in 
respect of the mala saizire of the 16 pistols 
on the 25th February, but it is difficalé to sea 
how Rajwali at any rate could ba included in 
the joint trial. Thera has, however, been no 
objection on this account on bahalf of the 
appellants and Ido not think the matter of 
sufficient importance to justify me in ordering 
a frash trial, as it doas not appear that any of 
the appellants have beea prejudicad by the 
form of the trial. - 

There is a farther more seriosas 
irregularity in the District Magistrate's 
proceediags in that he has not definitely, 
stated in his jadgment the offence or offencas 
of which the appellants ara convicted. If it 
is to bə assumed that they have all baen 
convicted of bath the offences with which 
they were charged, some explanation of the 
sentencas should have been given and it 
should have been specified whether these 
were awarded under section 2) of the 
Arms Act only or under that section 
together with section 411, Indian Penal 
Code, for which the maximum sentence is 
imprisonment for three years. I take it 
that section 20 of the Arms Act was 
added in order to admit of a heavier 
sentence than imprisonment for thrae yeara, 
bat if this was the object, it would 
apparently have been batter to charge Sail 
Rasal at any rate in the alternative under 
section 380 or 3981, Indian Penal Code, ag 
his connection with the Arsenal leaves little 
doubé that he must have bəən one of the 
original thieves. 


The corfectness of the application of 


section 20, Arms Act, to the case is open # 


to very great doubt. That section ig very 6 
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widely worded in amplification of section 
19, and in this particular case, ib has been 
applied to make the offence committed by 
the appellants under section -19 (f) (illegal 
possession of arms) more serious in so far 
as the intention was indicated of concealing 
these arms from the Police. So far as I 
have been @ble to discover, there are only 
two rulings bearing upon the meaning of 
saction 20, namely, that given by a Fall 
Bench of the Judicial Commissioner’s Court in 
Sind, Crown v. Azu(1), and the Caleatta High 
Court ruling in Ahmed Hossein v. Queen- 
Empress (2). In each of these cases, it was 
held that section 20 should not be applied to 
ordinary cases of concealment of arms, and 
though the reasons have not baen very 
clearly stated by the learned Jadges, the 
conclusion appears to have been that 
section 20 direstly applies only to cases 
where the import or export of arms is 
attempted. This appears to ms a reason- 
able conclusion. Thera is otherwise nə 
possibility of distinguishing ordinary oases 
of concealed arms under section 19 and of 
proving that the special intention was tə 
conceal from the Police. It is obvious 
that whenever arms are illegally possessed, 
and are concealed in order to hide the 
possession, section 20 would, on a literal 


“construction of the wording, be applicable 


rather than section 19, but such is not the 
nsual practices of the Courts and both the 
rulings quoted are distinctly against so 
wide a construction. I think that ib should 
be held that section 20 is equally inappli- 
cable in the present case and that none 
of the appellants can, on the trial as held, 
be given more than the maximum sentences 
permitted by section 411, Indian Penal 
Code. l 

Turning now to the facts of the case, [ see 
no reason for supposing that any of the ap. 
pellants have been improperly convicted 
under section 411, and the circamstances of 
the case amply justify their being dealt with 
as rigorously asethe law permits. Said 
Rasul and Ibrahim fell into the trap laid 
for them by the Polica and were, undoubtedly, 
caught on the 25th of Febraary in the ast of 
attempting to sell 16 pistols to Ali Raza 
Pathan (witness No. 8), who had been erm- 

(1) 9 Or. L. J. 259 (F. B.) 18. L. R. 18, 

(2) 27 G. 692; 4 GC. W. N. 750, 
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ployed by the Polica to undertake the part of a 
purchaser. The evidence on this point is quita 
conclusivé as given by witnesses Nos. 3, 5, 6,8 
and 14, the last named being Mr. Farquhar, 
District Superintendent of Police. There 
can be no doubt as to the guilt of Said Rasul, 
who was himself an employeein the Arsenal. 

On behalf of Ibrahim, it is urged that he 
was a mere tool employed by Said Rasul on 
that occasion as a coolie to carry the arms ` 
from the place where they had “been con- 
cealed to the house of Faqir Muhammad 
(witness No. 6), where the seizure took place. 
1 am unable to take this view looking to the 
fast that subsequently on the 27th February, 

_Ibrahim was able to point out where two 
more pistols were discovered slightly buried 
at the village Jhanda, and that he again on 
the 23th February caused the recovery from 
his own village Kohala of another pistol of 
which the wooden portions of the stock were 
missing. The evidefica of witnesses Nos. 10 to 
12 ag to these further discoveries is conclusive 
enough against Ibrahim and indicates that 
he was actively enzaged with the original 
thieves as a dishonest recsiver, 

As regards the third appellant Rajwali, 
there is no evidenca to connect him with the 
min saizare on the 23th Febraary, bat 
strong suspicion attached to him and on the 
29ch, he pointed oub where one pistol and the 
missing sbozk of another were to ba found 
ina hole ina watercourse bank as proved by 
witnesses Nos. 3 and 9. This indicates that 
he was also concerned in either the theft or 
the disposal of the stolen goods and the 
fact that he also was employed in the Arsenal 
tells very strongly against him, 


My conclusion is that all three appellants 
must be acquitted -of a charge under section 
20 of the Arms Act, but that they have 
been rightly convicted under section 411, 
Indian Penal Cole, The cases are of such 
a very serious nature that the maximum 
ssntenca may well bo inflicted upon each of 
them inclading Rajwali from whom only one 
of the pistols was recovered. It does not 
appear to me correct to award separate son- 
teneas under section 411, Indian Penal Coda, 
and section 19 (f) of the Arms Act as the 
two offences really constitute 6ne transaction. 
and the District Magistrate himself did not 
discriminate between them to thd extent of 
awarding separata santeagss, The result 
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is that the appeals of Said Rasul and 
Ibrahim ara so far accepted that their sen- 
teances.are reduced in each case to rigorous 
imprisonment for three years including three 
mouths in solitary confinement as being the 
maximum sentenca admissible under section 
411, Indian Penal Code. As regards Rajwali, 
I see no reason for interfering beyond setting 
aside his conviction under section 20 of the 
Arms Aab as his sentence is already covered 
by section 411. His appeal is, therefore, 
dismissed so far as sentonce is concerned. 
Sentence varied, 





BOMBAY HIGH COURT. 
ORIMINAL Revision Petition No, 290 or 1912. 
October 23, 1912. _ 
- Present:—Mr. Justice Batchelor and 
Mr. Justice Rao. 
EMPHROR—~Appricant 
cersus 


EDALJI K. PATHL—Opprosita PARTY. 

Bombay City Municipal Act (IIT of 1888), ss. 3, 3054 
—Public Street— Private street—“ Sewer,” meaning of 
—Pipe laid for carrying mere liquid filth. 

The word ‘sewer’, as used in section 3 ofthe Bom- 
bay City Municipal Act, signifies a drain or passage 
to convey off water and filth underground and refers 
to the carrying of other water besides liquid filth, 

A street cannot be said to be sewered by the Cor- 
poration merely because there runs underit a pipe, 
laid by the Corporation, which, though carrying off 
sullage water from certain houses, has no direct cons 
nection with the surface of the street. 

Such a street is a private and not a public. street 
and a notice under section 335 can validly issue in 
respeot thereof, 

The Corporation cannot be said to have undertaken 
the responsibility of maintaining a street asa public 
street, when their action has been limited to the mere 
provision of a pipe disconnected from the street and 
designed only to remove excrementitioas and obher 
filthy matter from the houses which happen to adjoin 
the line of the street. 


Oriminal application, from conviction and 
sentence passed by Founth Presidency Ma- 
gistrate of Bombay. 

Mr. ` Oampbell, instructed by Messrs. 
Mansukhlal, Jamsetji aud Hiralal, for the 
Applicant. 








ee wi 


#305. If any private street be not levelled, 
metalled or pavéd, sewered, drained, channelled and 
lighted to the satisfaction of the Commissioner, he 
may, with the sanction of the Standing Committes, 
by written notice, require the owners of the several 
premigé&S fronting or adjoining the said street or 
abutting thereon to level, metal or pave, drain and 

gh the same in such manner as he shall direct, 
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Mr. Jurdine, acting Advocate General, 
instrasted by Messrs. Crawford, Brown & Co., 
for the Municipality. 


JUDGMENT.—This is an application in 
revision, and the order sought to ba revised 
is an order by the Fourth Presidency 
Magistrato convicting the accu%ed of failure 
to comply with a notice issued against him 


under section 305 of the City of Bombay 


Manicipal Act, and sentencing him to pay 
a fine of Rs. 15. It appears that the peti- 
tioner is the owner of certain property which 
abuts on a street, this street connecting with 
the Tardeo Road on the one side and Sleater 
Road on the other. Under saction 305 of 
the Act, a written notice was served upon the 
petitioner requiring him, among others, to 
level, metal or pave, drain and light the street 
running by his premises. That notice was, of 
course, issued on the footing that the street in 
question was a private street. The petitioner 
ultimately declined to carry out the notica 
and sought to justify his, refusal on the ground 
thatthe street in quastion was not a privata 
slreet. This attitude he assumed by reason 
of the fact that there ran, and runs, under 
the street a six-inch-drain-pips, which, for tha 
purposes of this referencs, must ba assama] 
to have basa laid by the Municipality prior 
N the coming into forca of the Munisipal 
ct. 

Under saotion 3 of the Act, “private street” 
is defined as a street which is not a public 
street, and “ public street” is defined b) 
mean any street heretofore levelled, paved, 
motalled, channelled, sewered, or repaired 
by the Corporation. The only question is 
whether upon the facts before us, this street 
is a private street or a public street within 
the meaning of the Act. That depends, as 
the definition shows, upon the answer to 
the question, whether the street is sewered 
by this six-inch-drain-pipe. The facts are, 
that the pipe, though it runs under the 
street, carries nothing buat sullage water 
from the hougss on either side of the street 
and does not carry any rain water or other 
water or sullage or anything else from the 
street itself? Upon these facts, can it bə said 
that the street is sawered by this pipe ? 

It is urged on behalf of the petitioner 
that the’ word “° sewer” must be restricted 
to that narrower moaning which it someg 
times bears-in ordinary parlance, that ig 
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to say, “to the meaning of liqaid filth or which, though carrying off sullage water 
əxcrəmentitious matter. We have nothing from certain houses, has no direct connection 
in the Aob to guide usas tothe particalar with the surface of the street. 

meaning in which the word is nosed in We think also that thera is force in the 
section 3, and upon the best consideration learned Advocate General’s argument derived 
which we oan giva to the matter, we from what appears to ba the reason of the 
think that thee narrower msaning contended provision in clause (æ) of section 3. For it 
for by tha patitioner is nob tha meaning is intelligible that if, prior to the coming 
in whicù the word is there employed. It into forca of the Act, the Corporation have 
appears, oa referenca b> reodgaizid Dic- taken under their charge a street, as “a street, 
tionaries, that the word ‘“sawar’is derivad and have sewered it, the street should remain 
from the verb “to sew”, which in Webster under their charge and liability; bab the 
is explained as maaning “tə drain, as a Corporation can hardly be said to have 
pond for. taking tha fish.” S> according undertaken this responsibility when their 
to Webster “gawar” signifias a drain or action has been limited to the mera provision 
passage t> convey off water and filth ofa pipa disconnected from the straet and 
underground. Taosra is not, we think, dasigaed only to rem>va exztremantibious and 
any sufficient reason to suppose that the obher filbhy mabber from the -houses which 
word, when used in the Bombay Acs, is happen to adjoin the lina of the street. 
intended to baar any other meaning than Upon these grounds, we are of opinion that 
this, its recogaizad məaniag, Oa rəfərəacə the learned Magistrat was righb in thinking 
to Stroud’s Jalicial Dictionary, wə obsərve that the street in question is not sewered by 
that there is judicial authority for giving the existing pipe. As that is the only 
to the word the signification which Webster point upan which tne conviction has been 
attaches to it, for in Sutton v. Norwich challenged, wa musb discharge the Rale and 
Corporation (1), Vice Chancellor Kiadarsley confirm the conviction and sentence. 

says: “Tha word ` sever’ comg3 from the 


word to ‘sew’, że, to drain, and has a Rule discharyed. 

much more extended signification, embracing 

works on the largest scale, such as drain- A ah ik 

ing the fens of Lincolnshire by means of 

einals ete.” In Wharton’s Law Laxicon, ALUAHABAD HIGH COURT. 

the word is similarly defined as baing a FULL BENCH, 

trench or channel through which water flows. Miscanuangoygs Crvia Appoication No. 511 . 
On these grounds, ib seems to us im- or 1912, 

possible to limit the meaning of the word January 7, 1913. 


“sewer” in section 8 of the Municipal Act Present: —Sir Henry Richards, Kre., Chief 
in the manner desired by the petitioner. Justice, Sir George Keox, Kr., Judge, and 
We think, on the authorities to which we Mr. Justice Banerji. 


have referred, that the word must bear the INAMOL HAQ—Appiicant 

wider signification and must refer to the Versus 

carrying off other water basides liquid FAIZUL HASAN—Opposira PARTY, 
filth. This coostraction appears to us to e Tan Ecce sct (XVIII of 1879), s. 13-- 
‘derive sapport from the language of the <b cated Aini E 

‘section which requires that th) trees Every practitioner is bound to sae before he accepts 


ae , a Vakalatnama that he has not been already engaged 
should be sewered. Seeing that the strest onthoother side. To recklessly sign vakalatnamas, 


is hardly a placa on which se War? in the without making proper note thereof, is very nearly 
narrower sense would ordinarily ba expacie 1, approaching misconduct on the partofa Pleader. 

it ig probable that the Lagislatuea in using Application by Inamul Hag. 

the word “gawar” inteniad to coave y the Mr, W. Wallach (with him” Mr. Sawhny), 
wider meaning. If that is so, then it follows for the Applicant, 

that this street cannot be said to ba sewered Mr. Dillon, for tha Opposite Party. 

merely because therə rans under it a pipa JUDGMENI.—This matter come§ before 
6 us under the Lazal Practitioners Act. {tis 
a (1) (1858) 27 b. J, Oh, 739 at pa 742; 6 W, R. 432, alleged by the petitioner that Faizul. Hasar, - 


Vol, XVII) 
In re OHABUMIAN SAHIB. 


a Pleader, was engaged by him ina tartata 
case before the Munsif of Daoband, that he 
received instructions from or on ®bəhalf of 
the petitioner and got possession of eartaia 
documents, that subsequently Faizul Hasan 
accepted a vakalutnams from the defendants 
and that although Faizal Hasan afterwards 
withdrew from both sides, the result of his 
action. was that the petitioner’s secrats were 
disclosed to, and his evidenca got into the 
hands of nd was made usa of by, the 
opposite side. The Munsif inquired into the 
matter at the time and cama to the eoncla: 
sion that the petitioner had not shown that 
these documents had ever been in the hands 


of Faizul Hasan or that he had disclosed the. 


evidenca or secrets of the plaintiff to the 
opposite side. We have heard the learned 
Counsel on behalf of the petitianer and he has 
referred u3 ta the evidence in support of the 
charge he brings against the Pleader, We 
nesd hardly say that had ib been shown to 
us that Faizal Hasan.or any other Pleader 
had knowingly accepted a vakalatnama after 
he had been engaged by the other side, we 
should deal with him with the utmost 
severity, even though it might not have been 
shown that he had been guilty of the groas 
and fraudulent action disclosing the case of 
his first client to the second. There is no 
doubt that Faizal Hasan did accept a vakalit- 
nama on behalf of the petitioner, and there 
is no douht that he subsequently accepted a 
vakalatnama for the opposite party. His 
defence is that it was done by mistake. On 
the whole, we think that we must accept 
this explanation of what occurred. At the 
same time, we wish to point out that, in 
our opinion, it is a mistake which ought 
never to have ocurred. Every practitioner 
is bound to know every case in which he 
accepts a vakalainama, and before he accepts 
another vakilainama he is bound to see 
that he has not basa alreadyengaged on the 
other side. In our opinion, to recklessly sign 
vakalainamas without making proper note 
thereof is very nearly approaching miscon- 
duct on the part ofa Pleader. We think, 
however, that it is uunecessary to take any 
further action in the present ease. We 
accordingly dismi8s the application but with- 
out costs. r 


° Application dismissed, 
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MADRAS HIGH COURT. 
ORIMINAL Revistoy Case No, 190 or 1912, 
Craiminat Reviston Patirroy No. 152 
or 1912. 

October 24, 1912. 
Present:—- Sir Ralph Benson, Kr., Jadge, and 
Mr. Justices Sankaran Neir, 

Ia re CHABUMIAN SAHIB—Accosep IN 
C. O. No. 57 of 1912, ox tas Fite of tag 

. SUB-MAGISTRATE, VaNIYAMBADI—- 


PETITIONER, 

Penal Code (Act XLV of 1860), s. 268—Criminal 
Procedure Code (Act V of 1898), ss. 435, 487, 439 — 
Further inguiry-—Burden of proof. 

The accused was convicted for an offence under sec- 
tion 258 of the Indian Penal Code for removing a 
plague patient to a house where several persons were 
living and one of them in consequence was attacked 
with plague. The Joint Magistrate on appeal direct- 
ed the Sub-Magistrate to take any farther evidenc 


which prosecution could produce to prove illegality or 
negligence: 


eid, that further inquiry was not necessary in 
this case; 


Patition, under sactions 435 and 439 of the 
Code of Crimioal Procadare, 1898, praying 
the High Couct to revis9 the ordar of the 
Joint Magistrate ab Tirupattar, dated 30sh 
March 1912 in Oriminal Appeal No. 16 
of 1912, (C. O. No. 57 of 1912 on the file of 
the Sub-Magistrate of Vaniyambadi). 


Mr.. O. Madhavan Narr, for the Petitioner. 


“The Public Prosecutor, on behalf of Govern- 
ment. 


ORDER.—One Roshanibas was suffering 
from plague and the house in which she was 
living was eximined by the doctor and disin. 
fected. The acca3sed removed. her on the 
20ch Febraary 1912, to another house, where 
there were several persons living. It is the 
case for the prosecution that a rasalé of this 
removal of the patient, one Chottabai, living 
in the housa to which the patieat was re- 
moved, was attacked with plague on the 27th 
February 1912. On thess facts foand to bs 
proved by the Sab-Magistrate, ks convicted 
the accused of an offenca unfler sestion 263 of 
the Indian Penal Code. 


On appeal, the Joint Magistrate directed 
the Sub-Magistiate to take “any further evi- 
dence which prosecution can produca to prova 
illegality or negligence.” 


We do not think thatin this oase it was 
necessary to direct such further evidenca to 
š @ 


4 


- be taken. 
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According to the prosecution, 
wituasses show prima facie bhat the accased 
was guilty of negligence unless he proves that 
he has taken the necessary precautions. The 
Pablic Prosecutor contends that the burden 
of proof is on the accused while Counsel for 
the accused contends that it is for the prose- 


ution to sho¥ that no proper precautions 


were taken and that mere removal, even 
though with knowledge that ths patient 
was suffering from plague, followed in 
this ease by proof thas a resident was 
also attacked by it, is not sufficient. The 
prosecution is entitled to a decision on the 
case put forward. 

We, therefore, set aside the order and 
direct the Joint Magistrate to dispose of the 
appeal on the evidence on record. 

Order set aside, 


ALLAHABAD HIGH COURT. , 
CORIMINAL Revision Petition No. 727 or 1912, 
November 22, 1912. 

Present: —Mr. Justice Tudball. 

NAQI AHMAD AND ANOTHER — AGO0OUSED 
Versus 
HEMPEROR—Obpposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 345 
(5), 428 (d), 489—Revision—-Compromise—Sanction— 
Power of revision Court. 

A Court of revision has power to sanction a com- 
promise under section 345, Criminal Procedure Code. 

Ram Piyare v. King-Emperor, 32 A. 153; 7 A. L. J. 
103; 5 Ind. Cas 696; 11 Cr. L. J. 203, followed. 

Obiter dictum.—Section 489, Criminal. Procedure 
Code, sets forth the powers of a Court in revision. It 
only grants certain fixed powers and does not men- 
tion section 345 (5). 

If the Appellate Court has power under section 423 
(d) to grant sanction to a compromise, then clause (5) 
of section 345 would be unnecessary. 


Criminal reference made by the Addi- 

tional Sessions Judge of Moradabad. 
ORDER OF REFERENCE. 

The applicants have been convicted of an 
offence under section 323, Indian Penal Code 
and each sentencd to pay a fine of Rs. 50 
or in default to one month's rigorous im- 
prisonment. The case was instituted on the 
complaint of Tashuq Husain, who now applies 
for permission to compound the offence, 
He has been permitted by meto doso in 
Appeal No. 117 in which Nagi’ Ahmad was 
appellant. A cross-case (Appeal No, 116) 
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has also baen permitted to ba compounded 
a3 both cases appearad to ba the rasalt of 
school bofs’ quarrel and the parties being 
of respectable families, it was better to let 
them settle their quarrel amicably, 

As the sentences passed in this 
cise are not appealable, I order the record to 
ba submitted to the Hon’ble High Court with 
a recommendation that the convictions and 
senfences be set aside 

Mr. R. Mulcomson, (Assistant Gevernment 
Advocate), for the Crown. 

JU DGMENT.—The point I find is covered 
by the decision in Ram Piyari v. King- 
Hmpsror (1). Personally, [very much doubt 
the correctness of this decision as the power 
of an Appellate Court to grant sanction to 
compromise is given to an Appellate Court 
under clause 5 of section 345, Criminal 
Procedure Code. This clause and clause 
(d) of section 423 were placed in the Code 
at one and the samé time, z.e, in 1898, The 
former was putin to meet the decision in 
Himpress of India v. Thompson (2). 

The Code of Orimiual Procedure, section 
439, sets forth the powers of a Oourt in 
ravision. It only grants certain fixed powers 
and does not mention section 345 olause 
(5). If the Appellate Court has power 
under clause (d) of section 423, to grant 
sanction to compromise, then clause (5) of 
section 3845 was unnecessary. 

However, Iam bound as a single Judge to 
abide by the ruling. 

In the circumstances of the case, I think 
the sanclion may with advantage be granted 
and I accordingly allow the compromise, 
The resulé will bs an acquittal. 


Oonviction set aside. 


(1) 32 A. 153; 7 A. L, J. 103; 5 Ind. Cas: 696; 11 
Or, Ta J. 208. 
(2) 2 A. 839. 
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ALLAHABAD HIGH COURT. 
First Appean FROM Craver No, 101 or 1912. 
November 22, 1912. 

Present; —Mr. Justice Banerji. 
BHADESAR TEWARI AND OTHERS— 
AFPELLANTS 
Tersus 
KAMTA PRASAD AND anoTHsR— 
RESFONDENTS, 

Criminal Brocedure Code (Act V of 1898), s. 195— 
Sanction to prosecute—Jurisdiction—Power of Appellate 
Court--Penal Code (Act XLV of 1860), ss. 193, 471— 
Appeal—Proceeding—Criminal appeal. 

An appeal from an order passed under section 195, 
Criminal Procedure Code, should be deemed tobe a 
criminal appeal under that Code. 

A bond was produced in the Court of a Munsif 
with an endorsement which was held to be a forgery 
by the Munsif. On appeal, the Additional Judge 
agreed with the Munsif. On an application being 
made to him, the Additional Judge sanctioned the pro- 
secution of the party producing the bond under sec- 
tions 193 and 471 of the Penal Code: 

Held, that the Additional Judge had jurisdiction to 
grant sanction, as 

(a) the bond was given in evidence in the appeal 
pending in his Court, and 

(b) the false evidence was given ina proceeding 
pending in the stage of appeal in his Court. 

An appeal is a proceeding within the meaning of 
section 195, Criminal Procedure Coda. 

First appeal from an order of the Additional 
Judge of Gorakhpur. 

Mr, A. H. O. Hamilton, for the Appellants. 

Mr. Moti Lal Nehru, for the Respondents. 

JU DGMENT.—This is an appeal from an 
order of the Additional Judge of Basti granting 
sanction for the prosecation of the appellants 
for offences punishable under sections 471 and 
193 of the Indian Penal Code. The appeal, 
being one from an order passed under section 
195 of the Code of Criminal Procedure, should 
be deemed to be an appeal under that Code 
and thus a criminal appeal. It should have 
been registered as such and I have heard it 
AB a criminal appeal. It appears that a suit 
was brought on a bond in he Court of the 
Munsif of Basti. In the courseof that suit, 
ihe appellants produced the original bond, 
which was the basis of the claim, with an 
endorsement on it purporting to be an 
endorsement of payment of the amount due 
upon the bond. Witnesses were examined to 
support the endorsement. The Court of first 
instance held that the endorsement was a 
forgery. An appeal was preferred and was 
heard by, fhe Additional Judge of Basti. He 
also was of opinion that the endorsement was 
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forged and the evidence given in support of 
it was false. He affirmed the decree of the 
Court of first instance. An appeal preferred 
to this Court was, Iam informed, dismissed 
under the provisionsof Order XLI, rule 11 
of the Code of Õivil Procedure. After these 
proceedings in the Civil Court, the plain- 
tiffs to the suit made an application tothe 
Additional Judge of Basti for sanction to 
prosecute the present appellant and on this 
application, the order giving sanction now 
complained of, was made. 

It is urged on behalf of the appellants that 
the Additional Judge of Basti had no 
jurisdiction to give the sanction asked for. 
In my opinion, this contention is untenable. 
The document which was found tobe forged 
was given in evidence inthe suit which in 
the stage of appeal was pending in the Court 
of the Additional Judge. It war, thus, given 
in evidence in @ proceeding in the Court of 
the Additional Judge. Similarly, the false 
evidence was given in a proceeding which was 
pending in the stage of appeal in the Addi- 
tional Judge’s Court. Therefore, under 
clauses (b) and (e) of section 195, the 
learned Additional Judge was competent 
to sanction the prosecution of the appellants. 
It is true that the document was not 
produced in his Court but it was given, 
in evidence in the appeal which was 
pending in that Court. That appeal was 
certainly a proceeding within the meaning 
of section 195. The Additional Judge had, 
therefore, jurisdiction to make the order 
appealed against and this appeal must fail. 
1 accordingly dismiss it. 

Appeal dismissed, 


MADRAS HIGH COURT. 
Criminat Revision Case No. 425 or 1912 AND 
CRIMINAL Regision Petition No. 340 
or 1912. 

October 31, 1912. 

Present:—Mr. Justice Sadasiva Aiyar. 
SAWMI OHETTY— PETITIONER 
VETSUB 

Tee CORPORATION or MADRAS— 


; RESPONDENT. a 
ı Madras City Munjcipal Act (III of 1904), 3.176, Seh 6 
@ 


s ® 
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F, class III —Question oflaw—Whether money-lender 
included in dealer of every description. 

The question whether a money-lender comes within 
the expression “dealers of every description” in class 
III, Schedule V, Madras City Municipal Act, is a 
question of law under section 176 of the Act. 


Petition under section 15 of the Charter 
Act, praying the High Court to revise the 
order of the Q2ad and 3rd: Presidency 
Magistrates of George Town, in Applica- 
tion No, £995 of 1912, á 

Mr, G. S. Ramachandra Atyar, for th 
Petitioner. 

Mr. P. Doratsawmt Atyingar, 
Respondent. 

ORDER.—The question whether a money- 
lender comes within the expression dealers 
of every description” in class III of the Vth 
Schedule to the City Municipal Act, is a ques- 
tion of law and the Magistrates were under 
section 176 of the Act bound to have referred 
that question to the High Court on the 
application of petitioner (who was the 
appellant before them). 

Their order refusing to make the reference 
is set aside and they, are directed to make 
the reference. 


for the 


Order set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No, 1180 
or 1912. 

January 17, 1913. 
Present:—~Mr. Justico Beadon. 
IMAM DIN—PEtitIONER 
VErTSUs 
EMPEROR turoves ISHAR SINGH- 


RESPONDENT. 

Criminal Procedure Oode (Act V of 1898), s. 250— 
Compensation~~Separate order calling on complainant 
to show cause and awarding compensation, 

Section 250 of the Criminal Procedure Oode makes 
ib quite clear thatthe reasons for awarding com- 
pensation and the actual order so awarding must be 
contained in the ordeof discharge or acquittal, and 
the law contained in the section must be followed 
strictly. 

Where a Magistrate acquitted the accused and 
having signed and dated his order of acquittal, then 
recorded a separate order calling on the complainant 
to show cause why he should not be required to pay 
compensation, and then having recorded his objection, 
ordered him to pay compensation: 

Held, that the order was illegal and should be 


s geot aside, + 
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Petition under section, 439, Criminal Pro- 
cedure Code, for revision of the order of the 
Sessions Judge, Gujranwala Division, at 
Lahore, dated 8th March 1912, rejecting the 
petitioner’s application for revision and 
upholding the order of compensation, passed by 
the Magistrate, lst class, Montgomery, dated 
23rd November 1911. 

Mr. Harris, for the Petitioner. 

JUDGMENT.—The Magistrate haviug 
acquitted the accused, and having signed and 
dated his order of acquittal, then recorded a 
separate order calling on the complainant 
to show cause why he should not be required 
to pay compensation. 

Having recorded the complainant’s objec- 
tion, the Magistrate then ordered him to pay 
cam pensation to the accused. i 

It is true that in Emperor v. Punamchand 
Hirachand (1), the Magistrate’s order was 
held to have cgmplied sufficiently with 
section 250, Criminal Procedure Code, though 
that order and the order of discharge were 
recorded on separate sheets of paper,—bnt 
in the order of discharge the Magistrate had 
recorded his conclusion that the case was 
one in which, subject to any objection which 
the complainant might urge, the complainant 
ought to be ordered to pay compensation for 
making a frivolous charge. 

The present case is different to the 
Bombay case. There is nothing in the order 
of acquittal connecting ib with the order 
awarding compensation and, though the 
proceedings took placa on the same day, the 
compensation was awarded in separate pro- 
ceedings taken after the accused had been 
acquitted. 

In Narpat Rai v. Hmperor (2), it was 
held that section 250 of the Criminal Proce- 
dure Code makes it quite clear that the 
reason for awarding compensation and the 
actual order so awarding must be contained 
in the order of discharge or acquittal, and 
that the law contained in section 250, 
Criminal Procedure Code, must be followed 
strictly. 

Following the authority of this Court, I 
find that the Magistrate’s order awarding 
compensation is illegal and P accordingly set 
it aside. . 

Peititon allowed. 
a 


(1) 8 Bom. L. R. 847; 4 Or. L. J. 423. ° 
(2) 67 P.R. 1005 Or; 181 P.L.R, 1905; 8 Or.LJ. 123. 
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BAIKUNTA NATH MISRA V. LABOO NAG. 


. CALCUTTA HIGH COURT.* i 
_ Secoxnp Crvm Apprat No. 2931 of 1910. 
December 5, 1912. . 
Present: ——-Mr, Justice Chitty and 
“ Mr, Justice Teunon, 
BAIKUNTA NATH MISRA—~Pratnties—~_ 
APPELLANT 


versus 


“LABOO NAG—Devrenpant—Rusponpent, 

Central Provinces Tenancy Act (RI of 1898), ss. 46 
(3), 47, 95— Occupancy right, transfer of—Procedure to 
be foliowed bf landlord to avoid transfer—Application 
to Revenue Officer--Sutt in Civil Court, whether lies. 

Section 46 clause (3) of the Central Provinces 
Tenancy Act, means that an occupancy right is 
transferable but that transfers may be avoided by the 
landlord by following the procedure laid down in 
section 47 for recovery of possession, that is, by mak- 
ing an application toa Revenue Officer within two 
years from the date of the tenant’s parting with pos- 
session of the land. That is the only method by 
which the transfer of an occupancy right may be 
avoided, The jurisdistion of the Civil Court is barred 
in this matter by section 95. 

Icharam Singh v. Nilmony Bahida, 7 C. L. J. 499 at 
pp. 500-501, 35 C. 470, 12 O. W. N. 636, followed. 


Therefore, where the application of a landlord to 
avoid the sale of an occupancy right was dismissed 
on the ground of limitation as having been made 
more than two years after the sale, and the 
landlord brought a civil suit for precisely the 
same relief: 

Held, that the suit was not maintainable. 


Appeal from the decres of the Sub-Judge 
of Sambalpore, dated May 24th, 1910, affirm- 
ing that of the Munsif of that District, dated 
Mareh 19th, 1910. 


Babus Sarat Chandra Roy Chowdhury and 
Charu Ohanira Bhittacharayy2, for the 
Appellant. 

Babu Lakshmi Narain Singh, for the Re- 
spondent, 


JUDGMENT.—This is an appeal by the 
plaintiff in a suit for ejectment, his suit 
having been dismissed by both the Oourts 
below. It appears that the tenant of the 
holding in question, which is governed by the 
provisions of the Central Provinces Tenancy 
Act XI of 1898, before 1905 sold half 
the share of his holding to the present de- 
fendants. Oo 8th May 1907, the tenant 
mortgaged the other half of his share to one 
Manikram with possession, The present 
plaintiff who is thé landlord applied in 1908, 
under section 4% of the Central Provinces 
Tenancy Act, for possession of the land. He 
was given #@decree on 31st October 1908 in 
respect of the mortgaged moiety. As to the 


INDIAN CASES. 


273 


moiety which had bean sold, it was held that 
his application was out ôE time, having been 
made more than two years after the sale, 
On 17th August 1909, he filed the present 
suit in the Munsif's Court for precisely the 
same relief as to the moiety which was sold. 
The Munsif dismissed the suit on other 
grounds than that taken by thé lower Ap- 
pellate Court. In the lower Appellate 
Court, the plaintiff failed on the ground that 
having lost his case under section 47, he could 
not again bring a suit ina Civil Qurt for 
the same relief, This is the only podint 
which has baen argaed bsforaus. In our 
Opinion, the words of the Act are too plain 
to admit of any doubt. Under section 46 
(3), an occupancy tenant is prohibited from 
making certain transfers and if is enacted 
that “every such sale, gift, mortgage, sub- 
lease (other than for a pəriod not exceeding 
one year) or transfer shall be voidable in the 
manner and to the extent provided by the 
two next following sections.” That must 
be taken to mean that an occupancy right 
is transferable but that transfers may be 
avoided by the landlord in a particular way. 
Section 47 says that if an occupancy tenant 
makes such a transfer in contravention of the 
provisions of section 46, the landlord may, 
on application to a Revenue Officer, made 
within two years from the date on which in 
pursuance of the transfer the tenant parted 
with possession of the land, be placad ia 
possession. This clearly enacts the only 
method by which a transfer may be avoided. 
If, however, more is required ib is to be 
found in section 95 of the Aob which says 
that “save where it is expressly provided to 
the contrary, no Court other than the Court 
ofa Revenue Officer or Settlement Odicer 
shall fix, alter or commute any rent or call in 
question any rent fixed by a Revenue Officar 
or Settlement Officer, or shall take cognizance 
of any dispute or matter in respsch of which 
authority is given by this Act toa Reveaue 
Officer or a Settlement Officer.” It was ar- 
gaed that because the jurisdiction of Civil 
Courts is specially excepted under some 
sections, it should not be taken to bo excapted 
in the case of Sections 46 and 47. But this 


argument is clearly unsound. Under those’ 


sections, such a provision is obviously neces- 
sary as in the’ case of section 18 (2). Here 
the words of the Act ara plain and prescribe 
the remedy which a landlord has under the 
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circumstances of thg case. This view was 
accepted by Mr. Justice Mookerji as the law 
in the case of Icharam Singh v. Nilmony 
Bahida (1). It is true that that was a some- 
what different case governed by the old Act 
of 1888. 

We have been also referred to a remark of 
Mr. Justice Brett in Second Appeal No. 2057 
of 1906, decided on 12th May 1908, in which 
the learned Judge said: “So far as I am able to 
understand the provisions of section 47 of the 
Act which deal with applications to set aside 
transfers, they require that the applications 
should be made to the Revenue Officer within 
two years from the date of transfer; but they 
do not provide that in the event of their not 
being made within that period, any person 
affected by it will lose his right to bring a 
suit for establishment of his title in a Civil 
Court.” That was a casein which a tenant 
asked for re-instatement and the learned Judge 
referred to section 92 but his attention does 
not appear to have been expressly directed to 
the provisions of section 46 (3) which must, 
of course, be read with section 47: nor is any 
mention made of section 95. 

For these reasons, we think that the appeal 
fails, and it is accordingly dismissed with 
costs, l 

Appeal dismissed, 
ce C. L. J. 499 at pp. 500, 501; 35 O. 470; 12 C. W. 


MADRAS HIGH COURT. 
Civit Appeat No 120 ov 1506, 
October 22, 1912. 
Present:—-Mr. Justice Miller and 
Mr. Justice Abdur Rahim. 
SRINIVASA IYER AND OTHERY— 
A?PELLANTS 
VETSUS 
KRISHNASWAMY IYENGAR AND OTHERS 
— RESPONDENTS. 

Vendor and purchater—Sale of immoveable property 
— Allegation that no interest passed by sale—Barden of 
proof—Admission by vendor that he received sale price, 
whether conclusive—Right of suit bye purchaser at in- 
fructwous sale—Benami transaction. 

The burden of proving that an interest which an 
instrument of sale purported to convey was not ac- 
tually conveyed lies on the party alleging it. 

An admission by the vendor that he received the 
sale price, though strong evidence of a real, actual 
sale, is not conclusive of if. | ° 
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Where a sale was only a nominal transaction and 
did not transfer any interest, the purchaser is not 
entitled to*maintain a suit on it. 

Sree Rajah Datla Venkata Suryanuraina Jaga- 
pathi Raju v. Guiuguri Bapiraju, 34 M. 143 at p. 148; 
(1910) M. W. N. 285; 8 M. L. T. 154; 7 Ind. Cas. 60, 


referred to. - 

Appeal against the deoree of the Sabordi- 
nate Judge of Nagapatam, in Original Suit 
No. 44 of 1908. 

Messrs. T. R. Ramachandra Atyar, T. R. 
Krishnaswamy Atyarand Mr. G. e8. Rama- 
chandra Ajar, for the Appellants. 

Messrs. T, Rangachurtar and T, Natesa 
Azyir, for the Respondeuts, 

JUDGMENT. 

MiLLER, J.—The only question that we 
have to decide in this appeal is, whether the 
sale to tha plaintiffs evidenced by Exhibit A 
was intended to convey tothe plaintiffs any 
interest in the property which the instrument . 
purports to convey. It was suggested at 
the outset of his argument by Mr. Rama- 
chandra Iyer that we must take the sale to be 
au actual and real conveyance because the 
vendor has come into Court and said that it 
was so. If the vendor comes and says thst 
he has received the sale price, then we are to 
take it as concluded that the sale was a real 
conveyance. Certainly the two oases Mr. 
Ramachandra Aiyar cited do not support 
that conclusion, and there are, on the other 
hand, anthorities against it. The fact that 
the vendor says that he his received money 
in consideration of the sale is, no doubt, evi- 
dence in support of the sale, but there is no 
authority, I think, and certainly it seems to 
me it is not right to hold, that his ‘statement 
is to be conclusive proof of an actual transfer 
of an interest. The burden of showing that this 
sale was benami and that it conveyed no in- 
terest is, no doubt, on the defendants who 
alleged it. It was so alleged by the 17th defend- 
ant in bis writt:n statement and was clearly 
set fourth in that written statement. But for 
some reason or other, which is not very clear, 
no issue upon this point was framed until late 
in the case, till the whole case had been 
heard and tried and arguments had been 
partly heard. The Subordinate Judge then 
framed two issues and gave the plaintif an 
opportunity of producing evidence in support 
of his position. The plaintiff did not take 
advantage of the opportunity so afforded, and 
so we must take it that we have Uefore us all 
the evidence which could be addaced on the 
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point in question now. I think the. cass on 
the evidence is by no méans clear. Tt may~ 
be that the Subordinate’ Judge has not 
realised sufficiently that the burden was on the” 
defendant, that is to say, he Has nob discussed’ 
it from thaé point of view.” But he had ali 
the evidence before himand we have it all’ 
before us; and I am unable to say that he was 
wrong. .There is undoubtedly evidence, the 
direct evedence of the defendants’ 3rd 
witness who says he attested the sale-deed 
Exhibit A, that no money was paid in his 
presence to the plaintiffs’ vendors and that 
one of the vendors admitted that the sale was 
benamz transaction. If the evidenca of that 
witness stood by itself, I could not say that it 
would be sufficiently strong to support s9 
great a burdenas this. Butthere is evidence 
of important circumstances which lend strong 
support to that statement and point to this. 
conclusion, that the seller Krishnamurthi and 
his brother were merely putting this proper-_ 
ty in.the name of the plaintiffs in order that. 
the litigation which it was proposed to insti- 
tute either by themselves or the plaintiffs or 
some other members of the family to resover. 
the property might not, even thouzh succ3ss-. 
ful, be infrnctnous, There are circumstances 
which lend strong support, I think, to that 
view and having regard to them, I. am nob 
prepared to differ from the fiading of the 
Sabordinate Jadge that the sale was benimi 
transaction. ‘That being so, it ssems to me 
that his decree is right. The decision in 
Sree Raja Datlı Ventatz Suryancrarana 
Jigiprtirayu v. Goligeed Bapiraju (1) is a 
decigion of this Court that a benamilar has no 
right to sue in a case like this and the cən- 
trary was hardly contended,-I think, by Mr. 
Ramachandra Iyer; at any rate towards the 
close of his argument, he concaded, I think, 
that if we find that no interest at all was 
transferred by the documant, then his client 
is not entitled to sue. Accepting the finding 
öf the Subordinate’ Judge on this point, 
the appeal must bə dismissed with ests. ~ 
ABDUR RAHIM, J.—I agree. 
Appeal dismissed. 


(1) 34°M. 143 at p. 148,-(1910) M. W. N. 286; 8 M. 
L. T. 154; 7 Ind. Cas? 60. . ` | 
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f CALCUTTA: HIGH COURT. 
MiISOEULANEOUS Civic Appears Nos. 516 AND 
517 or 1910 anp Nos. 322 ro 325 or 1911 
_anp Civiu Runes Nos. 4673 AND 4574 
pi _ or 1910. 
i January 6, 1913. 

Present: —Sir Cecil Brett, KT., Judge, and 
Mr. Justice Richardson. 
GHANDI OHARAN LAHA AND OTHERS— 

DEFENDANTS ~APPELLANTS 
versus A 
MANORANJAN CHATTOPADHYA AND 


OTHERS — PLAINTIFF3 — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. KLVII, rr. 
1, 4—Review — Sufficient cause ~Decision based on one 
ruling of High Cowrt—Review of decision on dasis of 
another ruling—Bengal Tenancy Act (VIII of 1889), 
s, 106, Proviso—Court Fees Act (FII of 1870), s. 7, 
Sch. II, Art. 17, cl. (iii)—Suit before Revenue Officer 
ander section 105 —Institution fee Rs. 10—~Transfer of 
siyit to Civil Couwrt—Institution fee to be determined by 
Court. ‘ 

_ The notice of an application for review by a plain- 
tiff should be served upon allthe defendants, under, 
rule 4 of Order XLVII of the Civil Procedure Code. 
Service of notice on the contesting defendants alone 
is not sufficient, ; ; 

It is not open to a Court, after deciding a matter on 
the authority of one ruling of the High Court, to 
review that decision on the basis of another ruling of 
equal authority. If in his opinion there is a con- 
flict of authority, his proper course is to leave it to 
the party aggrieved to seek his proper remedy in the . 
High Court. The Court has no inherent power in 
such a case to review its order. It is bound by the 
provisions of law as laid down in Order XLVII, 
rule 1 of the Civil Procedure Code. 

In the case of a suit brought before a Revenue 
Officer under section 106 of the Bengal Tenancy Act 
and claiming those reliefs only which are provided by 
that section; the institution fee would be that provid- 
ed inclause (144), Article 17 of Schedule IT of the Court 
Fees Act, that is, Rs. 10. 

Satis Chandra Gir v. Gopal Chandra Rai, 7 Ind, 
Gas, 627; 12 C. L. J. 638; 15 ©. W. N. 110, relied 
upon. 


But where such a suitis transferred to the Civil 
Court under the proviso to section 106, the Court is 
not bound to confine itself to the reliefs which in such 
cases could alone be granted by the Revenue Officer, 
and the Court ia bound under section 7 of the Court 
Fees Act to determine the proper institution fee and 
this must be done with referencesentirely to the reliefs 
claimed. And where consequential relief is sought, 
the Court should call upon the plaintiff to pay ad 
valorem Court-fee. : 


Appeals and” Rules against the order of 
the Sub-Judge of Khulna, dated November 
15th, 1910. ; l 

Mr. S. P? Sinha, Babus Debendra Nath 
Ghose, Narendra Chandra Bose, 
Ohandra Biswas,efor the Appellants. - 

Babus Dwarke Nath Ohakravarti, Tarak 


and Oharu e 


ef 
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Chandra Ohakravarive and Biraj Mohan 


Majumdar, for the Respondents. 


JUDGMENT.—These six appeals are 
against the order of the Subordinate Judge 
of Khulna, dated the 15th November 1910, 
granting applications to review orders pre- 
viously passed by him on the 27th September 
last. Six plaints were filed by the present 
respondents onthe 2Ist April 1909 before 
the Settlement Officer of Satkhira, District 
Khulna, praying for the following reliefs:— 

1, that decrees be passed declaring that 
the plaintiffs havea rent-free right under a 
tuedad in the lands specified in each plaint 
and aright acquired by adverse possession 
and that they are not assessable with rent; 

2. that decrees be passed for correction of 
the ertries illegally and erroneously made 
in the khewat in respect of the aforesaid 
lands; 

3. that the costs of the cases may be 
awarded to the plaintiffs, and 

4. that the plaintiffs may get such other 
reliefs as they may be entitled to. 


The principal suit was valued at Rs. 6,810 


and the others at smaller sums. 

. These six saits were all transferred by the 

Settlement Officer to the Court of the Sub- 
*ordinate Judge, Khulna, for trial. 

All of the plaints were engrossed with 
Court-fee stamps of Rs.10 only as falling 
within the provisions of clause (ťi) of 
Article 17 cf Schedule iI of the Court Fees 
Act, 1870, as being suits to obtain declara- 
tory decrees where no consequential relief was 
prayed. 

Objection was taken by the defendants 
that the plaints were insuffiviently stamped, 
it being contended that as in each suit conse- 
quential relief was sought as wellas a de- 
claratory decree, they came within the pro- 
visions ‘of clause (c), sub-section 4 of sec- 
tion 7 of the Court Fees Act, and were liable 
to an institution fee in each according to the 
amount at which the relief sought was valued 
in the plaint. The objection was heard and 
allowed by the Subordinate Judge on the 
27th September 1910, He held that an ad 
valorem fee must be paid in the oase of each 
suit and directed the plaintiffs to supply the 
deficit fees within seven days from the date 
of the order. 

Applications for review under Order 
XLVIJ, rule 1 of the Ciwil® Procedure Code, 


were put in by the plaintiffs (respondents) ap- 
parently within the seven days’ grace given. 

On the 15th November 1910, the Sab.. 
ordinate Judge granted the applications for re- 
view in all the cases and dirested that his’ 
order of the 27th September 1910 should be 
discharged. 


In dealing with the applications, the Sab- 
ordinate Judge gave, as his reason for setting 
aside his order of the 27th Septentbsr 1910,. 
that it had been passed relying principally 
on the raling of this Court in the case of 
Srinath Ohandra Pramanick v. Secretary 
of State for India in Council (1), but that 
it had been pointed ont to him that this de-. 
cision had been dissented from by a subse- 
quent decision of this Court in the case of 
Satis Chandra Giri v. Gopal Ohandra Roy (2), 
and that one of the dissentient Judges was one 
of the Judges who had delivered the previous 
judgment. He was of opinion that the 
later decision had ruled that a suit under 
section 106 of the Bengal Tenancy Act was 
a suib for a declaratory decree, that Rs. 10 
was the Court-fee payablein all such suits. 
In reply to the objection raised that this was 
not a good reason for review under the pro- 
visions of Order XLVII, rule 1 of the Civil 
Procedure Code, he remarked that, “apart 
from the Court’s inherent powers to review 
its order when the ends of the justice demand 
it, ib has not been shown to my satisfaction 
that I would be acting contrary to law in the 
way of reviewing the order that is complain- 
ed of in the present instanca.” 


Another objestion was also raised that 
notices of the applications had not been 
served on all, the defendants in the suits, as 
required by Order XLVII, rule 4 of the 
Civil Procedure Code. The Judge, however, 
refused to allòw it holding that as only 
those defendantg who opposed the applica- 
tion had contended that the plaints were 
not sufficiently stamped and the other de- 
fendants had never appeared or pressed the 
objection, and as the applications for re- 
view were made in opposition to the con- 
tending defendants alone, it was sufficient 
that they were served wilh notices of the 
applications for review. . 


(1) 11 0. L. J, 158; 6 Ind. Cas. 141. 6 
(2) 12 0. L. J. 638; 7 Ind. Cas, 627; 1œ 0. W. N, 
110, 
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The present appeals are against the orders 
of the Subordinate Judge in all the suits 

The main grounds taken in support of the 
appeals are as follows :— 

(1) that the grounds on which the re- 
‘View in each case was granted do not come 
‘within the purview of Order XLVII, rule 1 
clause (7) of the Code of Civil Procedure; 

(2) that the present cases are distinguish- 
able fron? the case of Satish Ohandra Giri v. 
‘Gopal Ohandra Roy (2), on which the Sab- 
ordinate Judge has relied, because these 
cases are being tried by a Regular Civil Court 
and not as in that case bya Revenue 
Officer; 

(3) that in the present cases, consequential 
relief was sought; and 

(4) thatthe applications for review should 
not have been granted without service of 
notices on all the parties to the suits as re- 
quired by Order XLVIT, rule 4 of the Cods 
‘of Civil Procedure, 

For the repondents, on the other hand, a 
preliminary objection to the competency of 
the appeals is taken under Order XLYI', 
rule 7 clause (2) in all the cases on the ground 
that the orders granting the reviews were not 
in contravention of the provisions of rules 2 
and 4 of the same Order, 

In the present cases, itis admitted that 
notices were not served on some of the 
defendants in the suits. Sub-section 2 of 
rule 4 provides that such notice shall be 
served as a necessary preliminary to the grant 
of the order for review, and there is in it 
no restriction that the notice need be served 
only on the opposing defendants, who had 
appeared whenthe order was passed which 
it is sought to review. The Subordinate 
Jadge was, therefore, in error in holding 
that the service of notices on the contesting 
defendants alone was sufficient and in rejecting 
the ohjection taken befordé him when the re- 
view was granted. 


However, evenif in the present cases no 
appeals lay, we are of opinion thatas the 
‘eases are before us, we should proceed to deal 
with them under our revisional powers under 
section 115 of the Code of Civil Procedure 
and under slause l1 of section 12 of the 
Court Fees Act. 

Dealtng now with the first point taken 
on behalf of the appellants, we are of opinion 
ghat the ground on which the Subordinate 


Judge has granted the review of his previous 
order is not one falling within the provi- 
sions of Order XLVIIi, rule 1 of the Code of 
Civil Procedure. 

The later decision of this Court on which 
he has relied was not before him when he 
passed his previous order afd it was not 
open to him, after deciding the matter before 


„bim on the authority of one ruling of this 


Court, to review that order on the basis 
of another ruling of equal authority. If in 
his opinion there was aconflict of authority, 
his proper course was to leave it to the 
plaintiff to seek his proper remedy in this 
Court. The view taken by the Subordinate 
Judge of the inherent powers of his Court 
is not sound. In the present instance, he 
was b-und by the provisions of the law as 
laid down in Order XLVII, rule 1 of the Code 
of Civil Procedure. 

The second point taken on behalf of the 
appellant is also, inour opinion, sound. The 
present case is distinguishable from the cse 
of Satis Ohandra Giri v. Gopal Chander Roy 
(2) and that case was also distinguishable 
from the previous case of Sreenath Chandra 
Pramanick v. The Secretaru of State for India 
in Council (1), with which the Subordinate 
Judge held it to be in conflict. 


Section 106 of the Bengal Tenancy Act 
requires that all guits under that section 
shall be instituted before the Revenue Officer 
within three months from the date of the final 
publication ofthe Record of Rights tnder 
sub-section 2 of section 103A of that Act 
and section 107 provides that a note of all 
disputes decided under section 103 by a 
Revenue Officer shall be made in the Record 
of Rights finally published under sub sec 
tion 2 of section 103 of the Bongal Tenancy 
Act, and such note shall be considered part 
of.the record. The suit brought by Sreenath 
Ohand-a Pramanick v, The Secretary of State’ 
(1) was instituted in the Court of a Munsif 
and there is nothing ko show that it was 
instituted within three months of the final 
publication of the Record of Rights. There 
is no procealure provided in the Act by 
which the decision of the ordinary Civil 
Court in such a case can be certified to a 
Revenue Officer or directing that he should 
lake action on it without an application 
Being made to him by the successful party®* 
In such circumstances, it is the duty of th 
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Civil Court on the faets of the case before. 
il to determine under the provisions of 
section 7 of the Court Fees Act what is 
the proper institution fee to be paid on the 
plaint., No general rule, governing all the 
cases, can be laid down, but the question 
must be decided on the facts of each special 
case. This circumstance, we may observe, 
does not appear to have been presented for 


consideration before the Judges who decided” 


the case of Satis Chandra Giri v. Gopal 
Chandra Roy (2). 

In the cases before us, though the plaints 
were presented before the Revenue Officer, 
that offcer, procesding ander the proviso to 
section 106 of the Bengal Tenancy Act, 
transferred them for trial to the Court of 
the Subordinate Judge. It is manifest 
that the Civil Court in trying the suits is 
not bound to confine itself to the reliefs 
which in such cases could alone be granted 
by the Revenue Officer. In these suits, not 
only was relief claimed by correction of the 
entries in the Record of Rights but also such 
other reliefs as the plaintiffs might be entitl- 
ed to. It is evident that when such suits 
are tried by a Regular Civil Court, that 
Court is bound under the provisions of 
section 7 of the Court Fees Act to determine 
the proper institution fee, and that this 
must be done with reference entirely to the 
reliefs claimed. No general rule can be 
Jaid down which would fetter the discre- 
tion of the Court in every individual case. 
"We are unable to regard the decision in 
‘the case of Satish Ohandra Giri v. Gopal 
Ohandra Roy (2) as an authority for anything 
further than that in the case of a suit, 
brought before a Revenues Officer under 
section 106 of the Bengal Tenancy Act and 
‘claiming those reliefs only provided by that 
section, the institution fee would be that 
_ provided in clause (itt) Article 17 of the 
second Schedule of the Court Fees Act. 


_ Nor do we think that the Notification of 
the Local Governmtnt under the provisions 
of section 35 of the Oourt Fees Act, 
No. 1£97F, dated the 28th March 1911, 

which was published at page “292, Part 1 
of the Gazette of India 1911, to which our 
attention has been drawn, goes any further, 
‘In our opinion, it cannot be regarded as an 
authority binding a Civil Court in the 
exercise of its powers under section 7 of the 
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Court Fees Act any further than we have 
noticed, Pn fact that notification has no 
application to the present cases as it reduces 
the institution feesin cases in which ad 
valoren fees on the value of the suit are 
less than the fees prescribed hy clause (127), 
Article 17, Schedule IL of the Court Fees 
Act. 

In the present cases, it appears to us 
that the Subordinate Judge had reasons in 
the first instance for holding that conse- 
quential relief was sought. 

The result is that we set aside the 
orders of the Subordinate Judge granting 
the applications for review in all the cases. 
We restore his former order and direct 
that he do callon the plaintiff to put in. 
the deficit fees within a limited time and, 
if that be done, do proceed to try the suits . 

We fix the hearing fee for all six appeals 
at six gold mohurs. « 


The two Rules are discharged as in- 


` fructnuous without costs. 


Let the record ba sent to the lower Court 
without delay. 


Appeals allowed. 


PUNJAB CHIEF COURT. 
Civic Revision Permios No. 2509 or 1911.. 
January 13, 1913. 

Present: —Mr, Justice Robertson. | 
Musammat HUSSAIN BiBI—Derenpaytr— 
PETITIONER 
VETSUS 
JAGAN NATH—Puaintirr, Musammat 
BAKHTAWARB anxp OTHERS — DREENDANTS— 


RBIPONDENYZ. 

Qivil Procedure Code (Act V of 19087, s. 11—Res 
judicata ~—Previous suit by vendor after sale—Subse- 
quent suit by vendee-—Hyjectment—Estoppel. 

A. sold certain house to B. In the deed of gale, 
there was a covenant that A. would obtain posses- 
sion of the property sold and then pass if on to the 
vendee. The house was in possession of one O. 
Subsequent to the sale to B., A, sued O. for ejectment. 
In that suit, A. appeared as a witness to support the 
case of A. but failed to make any mention of the 
sale to him. The question of titlè was igure in 


the suit adversely to A. Subsequestly, B. sued C. 
for possession of the house: 
Held, (1) that the subsequent guib by. B, was 


barred by the principle of res judicata; 
(2) that B. was estopped from saying that he was 


not bound by the result of the previous suit. H 
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-A decision of title operates as res judicata in a 
subsequent suit when the previous suit was for eject- 
ment. 


Petition for revision, under section 70 (1) 
(a) of Act XVIII of 1884, as amended. by 
Act XXV of 1899, of the order of the Divi- 
sional Judge of Lahore, dated the 27th day 
of July 1911, affirming that of the Munsif, 
2nd class, of Sharakpur, dated the 25th day 
of October 1910, decreeing plaintiff’s claim. 


Mr. Gokal Chand Naurang, for the Peti- 
tioner. 

Mr. Dhanraj Shah, and Lala Parduman 
‘Das, for Jagan Nath Respondent. 


JUDGMENT.—The point upon which this 
‘appeal was admitted was whether or not 
‘the decision in a previous suit for disposses- 
sion of the defendant brought by the plaintiff’4 
predecessors-in title is res judicata in the 
-present suit. It appears that the portion of 
the house now in suit was sold by a deed of 
sale, dated the 5th of October 1907 to the 
-present plaintiffs by the plaintiffs in the 
previous suit, That suit was filed against 
the present defendants for rent on the 
allegation that the portion of the house 
‘occupied by the defendant was the property 
of the then plaintiffs, Musammat Bakhtawar, 
Ferozs Din and Mahomed Din. The plaint 
was presented on the 13th April 1908. 

The lower Appellate Court has proceeded 
to decide that the previous suit does not 
operate as res judicata against the present 
plaintiffs because, at the time of the previous 
suit, the property bad already been sold to 
the present plaintiffs who, therefore, cannot 
be held to be the successors-in-title of the 
plaintiffs in the previous suit in this connec- 
tion because the previous suit was subsequent 
to the sale to them. The lower Courts, 
however, have overlooked the fact that in the 
‘deed. of sale, there is a covenant; very 
‘commonly inserted, under which the vendors 
undertook to obtain possession of the property 
sold and then to pass it on to the vendee. 
._The suit by the previous plaintiffs was 
brought in pursuance of this covenant and 
in the course of that suit, the present plain- 
-tiff appeared as a witness, stated that the 
property belonged to Musammat Bakhtawar 
‘and others who were then suing, stated that 
he had tgken over the mortgage rights of 
“previou$ mortgagees, and produced the 
mortgage deeds but made no mention of 
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the sale to him under the deed of 5th October 


. 1907, 


It is quite clear to my mind that the 
present plaintiff cannot now be allowed to 
say that at the time when the previous suit 
was brought, the then plaintiffs were not 
the owners of the horse. Witkout holding 


expressly that in law the plaintiffs in the 


previous suit were acting as agents for the 
present plaintiffs, there was a quasi relation 
between them of principal and agent and it 


is quite clear that the suit was brought by 


the previous plaintiffs on their behalf and 
The present plaintiff 
appeared as a witness and allowed the 
defendants to defend the suit under the 


impression that Musammat Bakhtawar and 


the other plaintiffs, in the previous suit, were 
the owners of the house. Indeed he specifi- 
cally stated that that was so. 

' The question of title was pub in issue and 
decided in the previous suit which was one 
not merely for rent but also for ejectment, 
and there are many authorities for holding 
that when the issue had besn drawn and the 
question of title between the parties decided, 
such decision operates as res judicata in a 
subsequent suit where the previous suit is 
for ejectment. Inter alia, Radhamadiad 
Holdar v. Manohar Mukerji (1) and Kastswar 
Mukhopadhya v. Mohendra Nath Bhandari 
(2), may be cited. The present plaintiffs 
cannot be allowed to represent Musammat 
Bakhtawar and others, the previous plaintiffs, 
to have been the owners at the time of the 
previous suit in that suit and now to allege 
that they were not so and that, therefore, the 
present plaintifis are not bound by the 
decision in that suit. They are olearly 
estopped from doing so. 

I hold, therefore, that the decision in the 
previous suit was res judicata as against the 
present plaintiff, and I accordingly accept the 
appeal and dismiss the suit with costs 
throughout. 


e Appeal accepted. 
(1) 15 0. 756; 15 I. A. 97. 
(2) 25 0. 136. 
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RADHE LAL V. MUNNOO, 


ALLAHABAD HIGH COURT. 
Seconp Cryiz Appeat No, 754 or 1912. 
January 15, 1913. 

Present: —Sir George Knox, Kr., Judge. 
RADHE LAL—Derenpaxny—APPELLANT 
versus 


MUNNOO—Ptaintirr—Responvent, 

Malicious prosecution—-False criminal prosecution— 
Malice implied —Damages in Civil Court. 

To bring a charge false to the knowledge of the 
prosecutor imports in law malice sufficient to support 
a civil action. 

Where the charge is one which must have been 
true or false to the defendant’s knowledge and in 
“which there could be no mistake on his part, no ques- 
tion of reasonable or probable cause arises, 

Weatherall v. Dillon, (1874) 6 N. W. H. ©, R. 209, 
followed, 

Pestonji Muncherji Modi y. Queen Insurance Com- 
pany, 25 B. 332; 2 Bom. L. R. 9388; 40. W. N. 781, 
distinguished. 

Second appeal from the decision of the 
‘District Judge of Farrukhabad, dated the 
8th March 1912. 

Mr. A. P. Dube, for the Appellant. 


Mr. Gulzart Lal, for the Respondent. 


JUDGMENT.—This second appeal arises 
out of a case instituted by one Munnoo, who 
brought a suit in which the prayer for 
relief is that Rs. 100 on account of damages 
may be awarded against the defendant. In 
“the plaint, hə set out that the defendant 
‘out of enmity had lodged a false complaint 
against him without any reasonable and 
‘probable cause in a Criminal Court under 
sections 323 and 355 of the Indian Penal 
Code. The complaint was dismissed by the 
Criminal Court without any charge baing 
framed. Both the Courts decreed the claim. 
The lower Appellate Court found that the 
-evidence adduced by the defendant in 
support of the alleged -assault and causing 
hurt was worthless and that the complaint 
in the Oriminal Court was false It 
considered the amount assessed as damages 
.very reasonable. In appeal here, it is 
contended as there has been no finding by 
the Court below that the case was one for 
malicious prosecution, the oslaim ought to 
have been dismissed. There is also no 
finding that the complaint was not reason- 
able and probable cause. The learned 
Counsel for the appellant maintained that 
before damages could be decreed in a suit 
of this nature, there must be a finding 
that the prosecution was „malicious and 
there was reasonable anf probable cause 
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SOHNA MAL v. KHUDA BAKHSH. 


In support of chia: ‘he 
cited a passage from Halsbury’s Laws of 
England and also the case of Pestonje 
Muncherji Modi v, Queen Insurance Company 
(1). The facta of that case differ very 
much from this. It has been laid down in 
this Court in the case of Hira Lal v. Bandhu 
Bhagat (2), that where the charge is 
one which must have been true or false 
to -the defendant’s knowledge and in which 
there could be no mistake on his part, 
no question of- reasonable or probable 
cause arises. Bringing of a charge false 
to the knowledge of the prosecutor imports 
in law malice sufficient to support a civil 
action. There is a previous case, Weatherall 
v. Dillon (8), The learned Judges who 
decided that case were Juadges of con- 
siderable skill and experience in English 
Civil Law and ygt found themselves able 
to rale on the same lines as the Chief 
Justice Sir John Edge in Hira Lal v. Bandhu 
(2), The appeal fails and is 
dismissed with costs. 
Appeal dismissed. 
(1) 25 B. 832; (P.C.); 2 Bom. L.R. 938; 4C.W.N. 781. 


(2) A. W. N. (1889) 189. 
(8) (1874) 6 N. W, P. H. O. R. 200, 
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PUNJAB CHIEF COURT. 
Civi Bevistox Permios No. 2129 or 1910. 
January 9, 1913. 

Present: ~Mr. Justice Beadon. 
SOHNA MAUL—Puatntive —PETITIONER 
versus 

KHUDA BAKHSH AND ANOTHER, 


“REPRESENTATIVES OF Musammat KHATOON. 


— DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. LX, rr. 3, 8 
— Dismissal Jor defahlt ın appearence—Case heard. in 
camp—No notice to parties. 

Where the parties have no proper notice that their 
case would be heard in camp and not ab head-quarters, 
the suit cannot be dismissed in default of appear- 
ance. 

Nand Lal v. Dit Raj, 37 P. R. 1904, followed. 


Petition, under section 70, (1) (a) of Act 


XVIII of 1884, as amended’by’ Act XXV of 


for revision of the “order of the 


1899, 


-Munsif, Ist class, Rawalpindi, dated the Ist 


March 1910, rejecting the applicetion for 
restoration of the case. h 
Bkagat Gobind Das, for the Petitioner, e 
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JUDGMENT.—Respondent, thqugh duly 
served, is absent. Nand Lal v. Dit Raj 
(1), which was duly brought to the notice 
of the Assistant Commissioner (Munaif, lst 
class), is clearly in point, 

The parties had no proper notice that the 
case would be heard in camp and not at head- 
quarters, and the order dismissing the suit 
must be set aside. 

. The order is accordingly set aside, and 
the case will be returned for disposal accord- 
ing to law after due and sufficient notice to 
the parties. 

Costs to be costs in the cause. 


Order set aside. 
‘ (1) 87 P. R. 1904. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sacoxp Orvik Avpeat No. 341 op 1911. 
November 6, 1912, 
Present:—Pandit Kanhaiya Lal, A. J. G. 
TAJAMMUL HUSSAIN AND UTARHS— 
PLAINTIFFS —APPELLANTS 
VETSUS 


KANDHAI LAL AND orarrs—Derenpants 


— RESPONDENTS, 

Jurisdiction of Civil and Revenue Courts—Per. 
petual lease, right of one co-sharer to grant--Co-sharer, 
right of, to challenge acts done by others—Partition, 
effect of-—-Suit for declaration that defendant has no 
ex-proprietary rights and for invalidity of lease. 

Although a Civil Court is not competent to decide 
the nature of a tenancy or liability to ejectment, it 
is competent to decide whether a tenancy exists or 
whether a lease granted by one co-sharer is valid 
and binding on others. 

A co-sharer, in the absence of any express or 
implied power, has no authority to grant a perpetual 
lease of any portion of the joint property so as to 
effect prejudicially the rights of his co-sharers. 

Where a partition has effected severance of 
interests between the co-shatrers, the validity of 
any acts done by one co-sharer to the prejudice of 
the rights of the others can be challenged both 
before and after partition. 

A suitfor a declaration that the defendant has no 
under-proprietary or inferior rights inland and 
that a lease executed by a former co-sharer of 
plaintiffs is not binding on the latter is cognizable 
by a Civil Court. ° i 

Chhab Narain Singh v. Sri Krishna Din, 12 O. C. 


‘164; 2 Ind. Cas. 927 and Rampal Singh v. Balbhadhar 
Singh, 25 49 l; 4 Bom. L. R. 882; 6 0. W. N. 849; 29 
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1911, upholding that ofthe Subordinate Judge, 
Sultanpur, dated 10th April’¥9i1. 

Mr. A. P. Sen, for the Appellants. 

Mr. St. George Jackson, for the Respond- 
ents. 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-appellants 
for declaration that the defendants had no 
under- proprietary or inferior right in the 
land in dispute and that the lease executed 
by Wazir Ali Khav, a former co-sharer of the 
plaintiffs, on the 6th June 1863 in favour of 
the ancestor of the defendants, was not 
genuine and not binding on the plaintiffs. 
In 1873, a partition was effected between 
Wazir Ali Khan and Asghar Ali Khan, the 
original proprietors, whereby the greater por. 
tion of the lease-hold property was allotted 
to the mahal of Wazir Ali Khan, while the 
remainder comprising 15 bigkas 15 biswas, 
now in dispute, was allotted to the mahal 
of Asghar Ali Khan. The plaintiffs, as the 
nuccessors-in-interest of Asghar Ali Khan, 
applied for the issue of a notice of ejectment 
against the defendants who contested it on the 
ground that they were entitled to hold the 
lease-hold property under the lease above 
referred to in perpetuity. The defendants 
succeeded in their contention on an appeal 
to the Board of Revenue which held that 
the lease granted by Wazir Ali Khan was 
binding on the present plaintiffs and that 
the defendants were not, therefors, liable 
to ejectment. In the Revenue Court, the 
defendants had, in the first instance, 
set up only the rights of a permanent lessee 
but, lateron in their appeal to the Com- 
missioner and to the Board of Revenue, they 
had also claimed under-proprietary rights. 
The Courts below dismissed the suit on the 
ground that it was not cognizable by the 
Civil Court. I do not think that that 
finding can be supported. Under section 42 
of the Specific Relief Act, any person entitled 
to apy legal character or to any right 
as to any property mAy institute a sait 
against any person denying, or interested to 
deny, his title to such character or right and 
the Court may in its discretion make therein 
a declaration in the terms asked for. Where 
a defendant sets up his right to any property 
or claims tô be entitled to any legal character, 


I, A. 208 €P, C.), followed. 
Appeal against an order of the Officiating 
Déstrict Judge, Rae Bareli, dated 29th June 


the plaintiff can similarly file a suit for aes 
declaration thet | the defendant is not en-® 
titled to that right or character. In the 


| 
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appeals to the Commissioner and the Board 
of Revenue, the defendants set up an under- 
proprietary right and the plaintiffs were, 
therefore, justified in suing for a declaration 
that the defendants bad no such under-pro- 
prietary right and that portion of the claim 
was unquestionably within the cognizancs of 
the Civil Court. 
_ In regard to the remaining portion, the 
plaintiffs are similarly entitled to a declaration 
that the lease in perpetuity granted by their 
former co-sharer was nob binding upon 
them. In Chkab Narain Singh v. Sri Krishna 
Din (1), Chamier, J. O., obssrved that if the 
question whether or not a proprietary or under- 
proprietary title exists involves the interpre- 
tation of a decree or instrument under which, 
according to the one or the other party, a 
tenancy was created, the interpretation of the 
decrees or instrument is not a matter reserved 
‘exclusively for the Revenue Court. 

In Balbhaddar Singh v. Rampil Singh (2), 
where a plaintiff issued a notice of eject- 


“ment against the representative-in-interest 


cancelled the notice, 


of aso- called lessee and the Revenue Court 
a suit filed by the 
plaintiff for a declaration that the defendant 
had no right in the village other than that 
of a lessee and that he was liable to be 
‘ejected by a notice of ejectment was held 
to be cognizable exclusively by the Civil 
Court. But on an 
Council, it was held by their Lordships that 
though the Civil Courts had, having regard 
to the provisions of the Ondh Rent Ast, 
1886, no jarisdiction to decree possession of 


the village or to make such a declaration 
as was prayed for in the plaint, it was 


competent to grant relief for the cancella- 


tion of the lease or for a declaration of its 


invalidity as against the 


plaintiff. Vide 
Rampal Singh v. Balbhaddar Singh (8). 

A Civil Court is not competent ts decide 
the nature of a tenancy or the liability of a 
tenant to ejectment, but it is competent to 
decide whether a etenancy exists or whether 


a lease granted by one co-sharer was valid 


t 


and binding on the other co-sharers in so 
far as it may bave comferred perpetual, per- 
manent or hereditary rights. Hvery co- 
sharer has the right to question the acts 
(1) 12 0. C. 164; 2 Ind. Oas.927. ° 
(2) 3 0. ©. 55. 


(8) 25 A. 1; 4 Bom. L. R. 832; 6 O, W. N. 849; ® I 
ra 203 (Ex CO) | | 
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of another c)-sharer 839 far as they muy 
be prejudfcial to his rights and whether 
Wazir Ali Khan was the Jambardar of the 
villaga or not, if is unquestionable that he 
had, in the absenca of any express or im- 
plied power, no authority to grant a lease in 
perpetuity of auy portion of the joint 
proparty so as to affach prejadicially the 
rights of his co-sharers. The learned 
Counsel for the defendants-respondents relies 
on the decisions Lal Jagdis Bahadur Singh 
v. Sheoraji (4) and Rani Dharamraj Kuar 
v. Bhondu Khan (5). Bat it does not appear 
that any question as to the validity of a lease 
granted by one co-sharer as against another 
c)-sharer was involved in those cases. The 
partition made in 1873 effected a severance 
of interests between Asghar Ali Khan and 
Wazir Ali Khan and the validity of any acts 
done by Wazir Ali Khan to the prejudice of 
the rights of his co sharers when the property 
was joint might be challenged by the latter 
bith before and after the partition. I, there- 
fore, allow the appeal and, setting aside the 
decree,of the Court below, remand the case 
to the Court of first instance with a direc- 
tion to re-admit the suit under its original 
number and to dispose of ib in accordanca 
with law. The costs will abide the result, 


Gase remanded. 


ALLAHABAD HIGH COURT. 
Orvis Revision Permios No. 118 or 1912, . 
January. 9, 1913. 

Present:—Mr. Justice Tudball. 
ABDUL HAMID KHAN—Pusatntivr— 
APPLICANT 
VETSUSsS 
BABU LAL AND OTHERS — DERENDANTS— 


i Opposita PARTY. 

Provincial Small Cause Courts Act (IX of 1887), Sch. 
I, Art. 18—Swit to recover ferri toll—Small Cause 
suit, 

A suit to recover ferry toll is not Segal by the 
Small Cause Court. - 

Civil revision against an ‘eden of the 
Judge of Small Cause Court, Allahabad, dated 
19th July 1912. 


Mr. Ghulam Mujtaba, for the Applivant, , 
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. Mr. Sttal Proshad Ghose, for the Opposite 
Party. . 


JUDGMENT.—This is an application in 
revision against the order of the Judge of the 
Small Cause Court at Allahabad. The plaintiff, 
who is the applicant here, is a lessee of a 
ferry from the Cantonment Committee of 
Allahabad. The defendants are fisher-men,who 
according to the plaintiff, are landing their 
fish on the wiver bank where his ferry is 
situate. Heclaims that as lessee of the 
ferry. he is entitled toa fixed toll of annas 8 
per boat. Thesunit was inslituted in the 
Court of Small Causes at Allahabad and the 
Judge of that Court has held that he had no 
jarisdiction as the suit is one which falls 
under clause 13 of the second Schedale of the 
Provincial Small Cause Courts Acb. The 
plaintiff comes here in revision and urges 


that the sait is oognizible by the Court: 


below. Article 13 contentplates a suit to 
enforce payment of dues when such dues are 
payable to a person by reasonof his interest 
in, immoveable property and the question is 
whether the plaintiff by reason of his lease 
of the ferry has an interest in immoveable 
property. The point was considered in two 
cases, namely, Gokal Ohand v. Lal Ohand 
(1) and Desa Singh v. Narain Das (2). The 
right to a ferry, no doubt, is a benefit which 
arises ont of land: and comes within the 
definition of immoveable property under 
section 3 (25) of the General Clauses Act. I 
fully agree with the two above mentioned 
rulings. Inmy opinion, the order of the 
Court below is perfectly right. I dismiss the 
application. Thecosts of this application will 
abide the resalt and will be costs-in the 


cause. 


s Application dismissed. 
(1) 48 P. R. 1897. 
(2) 80 P, R. 1898. . 
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PUNJAB CHIEF COURT. : 
SEGOND Orvik Appeat No. 335 or 1910. 
z January 13, 1913. 
Present:—Sir Arthur Reid, KT., Chief Judge, 
and Mr. Justice Rattigan. 

BABU KHAN, minor, son or DHERA, 
THROUGH HIS MOTHER MusammateJANTI or 
Mauza TALWANDI, JULLUNDUR Districr— 
PLAINTIFF-—~ APPELLANT 

: VErSUS 
.. MIR KHAN, son or DASAUNDHI, 
Venpee; Musammat MAMON, wipow or 
- ALLAH DITTA, Verpor AND DHERA 
son oF SIKANDAR AND ANOTHER— 


z DEFENDANTS~— RESPONDENTS. 
Custom—Alienation—Right of after-born reversioner 

to contest alienation. 

. Where atthe time of an alienation, there was in 

existence a reversionary , heir who was competent to 

challenge the alienation, a reversioner born after the 

alienation has locus standi to challenge the alienation. 
Jowala v. Hira Singh, 55 P. R. 1903, distinguished. 


Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated 
24th January 1910, confirming that of the 
Sub-Judge, 2nd class, Jullundur, dated 11th 
November 1909, dismissing the plaintiff's 
claim. 

Lala Moti Lal, for the Appellant. 

Mr. Fazal-i Ilahi, for the Respondents, 

JUDGMENT.—The learned Divisional + 
Judge has, on appeal, summarily dismissed 
the suit brought by plaintiff, Babu Khan, on 
the ground that as he was not born at the 
time of the alienation effected by Musammat 
Mamon, Dhera (plaintiff's father) and Nathu 
(piaintiff’s uncle), he has no locus stand? to 
challenge that- alienation. The learned 
Judge relies upon the Full Bench decision of 
Jowala v. Hira Singh (1), but he has entirely 
overlooked the fact that at the time of the 
alisnation, there was in existence a reversion- 
ary heir (Badar Bakhsh) who, not only was. 
competent ta challenge the alienation, but ac- 
tually did challenge it and succeeded in ob- 
taining a decree declaratory of its invalidity 
as against his reversionary rights, 

In these circumstances, the ruling of the 
Full Beuch obviously does not apply. We 
accordingly accept the appeal and remand 
the case, under Order ALI, rule 23, Givil 
Procedure Code, to the Divisional Judge for 
disposal of the appeal in accordance with 
law. Costs will be costs in the cause, 


e Appeal accepted; Oase remanded. 
(1) 55P. P. R. 1908. | 
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CHANDRIKA BAKHSH SINGH V. RAGHUNATH KUNWAR, œ 


OUDH JUDICIAL -COMMISSIONER'S 
l COURT. 
MisoeuLpaneous Civin Appeat No. 31 or 1912. 
: November 5, 1912. 

Present:— Pandit Kanhaya Lal, A. J. O. 
CHANDRIKA BAKHSH SINGH AND 
OTRE —— PLAINTIFFS —APPELLANTS 
CETEUS 
Musammit RAGHUNATH KUNWAR AND 


OTHER3— DEFENDANT3-——RB8PINDENTS. 

Oudh Rent Act(XXII of 1886), s. 108,cl.(10)—Under- 
proprietary rights —Elements necessary to be proved by 
under-proprietor suing for recovery of holding—“Occu- 
pancy”, meaning of—“Possesston”, meaning of—Juris- 
diction of Civil or Revenue Court. 

Section 108 clause 10 of Oudh Rent Act pre-sup- 
poses the existence of under-proprietary rights, the 
occupation of theland by the person claiming to be 
under-proprietor, and his ejecbment from it otherwise 
than in due course of law. Therefore, the application 
of the said clause is to be limited to cases in which the 
previous physical occupancy of the under-proprietor 
was either alleged or acknowledged. 

Raghubar Dayal v. Chandan, 10 O. O, 23 at p. 27, 
followed. 

The word “occupancy”, as used in section 108 
clause LO of the Oudh Rent Act, is distinguishable from 
the word “possession,” which connotes and includes 
actual as well as constructive possession. The words 
“occupancy” and “occupation” have been generally 
taken throughout the body of the Act to imply 
physical retention or holding by cultivation. 


. Appeal against an order of the Sub- 
ordinate Judge, Sitapur, dated 9th April 
1912. < 

Mr. A. P. Sen and Rai Sri Ram Bahadur, 
for the Appellants. . 

Pandit Gokuran Nath Misra, Mr. Farzind Ali 
and.Babu Bajbir Prasad, for the Respondents. 


JUDGMENT.—This is an appeal from 
an order of the Subordinate Judge of Sitapur, 
returning a plaint for presentation to the 
proper Court. 


’ The plaintiffs’ case as stated in the plaint, 
was that they were the under-proprietors 
of half of the hamlet of Jamnipur, of 
which defendants Nos. 2 and 3 were the 
superior proprietors; that the remaining 
half was in the possession of defendant 
No. 1 for her life subject to the reversionary 
rights of the plaintiffs aad that, by a 
compromise made on the 20th April 
1894 between the plaintiffs and defendant 
No. 1, the latter was allowed to remain in 
possession of the entire hamlet’ up to 1309 
Fasli and to appropriate the profits of her 
share and of the share of the plaintiffs, 


after paying the Goverfiment revenue due 


. . 


by the same. The plaintiffs stated that 
after the expiry of the said term, defendant 
No. 1 continued in possession over the entire 
hamlet under a mutual arrangement on 
payment of the plaintiffs’ share of the 
profits to them, allowing the plaintiffs to 
remain in separate possession of their ser 
lands: that in the beginning of 1318 Fasli, 
the plaintiffs and defendant No. 1 settled 
that each of them should make collections 
of their respective shares separately and 
that, on the plaintiffs trying to enforce the 
new arrangement by attempting to make 
direct collections of their share of the rents 
from the tenants, Sheopal, the agent of 
defendant No. 2, who was also in the sarvice 
of defendant No. 1, wrongfully interfered 
and prevented the plaintiffs from making 


the collections. The plaintifs further 
alleged that, on their applying to the 
Revanue Court for an order, directing 


Sheopal not to interfere with their collec- 
tions, Sheopal falsely seb up the title and 
possession of defendant No. 2,-alleging that 
he was collecting the rent on his bahalf, 
The plaintiffs, therefore, sued defendants 
Nos. 1, 2 and 3 for possession of the land 
in question and for mesne profits from the 
beginning of 1318 Fasli till the date of the 
recovery of possession. 

The defendant No.1 admitted the title 
of the plaintiffs but pleaded that-she did 
not make any collections for 1318 Fasli in 
respect of the plaintiffs’ half share, that 
Sheopal was not her agent and that the 
plaintiffs had no cause of action ggainst 
her. The defendants Nos. 2 and 3 denied 
the under-proprietary title of the plaintiffs 
and pleaded that they gave half of the 
hamlet in question to defendant No. 1 for 
her maintenance for life as a muafidar on 
their behalf and that the defendants were 
in adverse and ‘proprietary possession of the 
rest from more than twelve years. 

The learned Subordinate Judge held that 
section 108, clause 10 of the Oudh Rent 
Act applied to the case and returned the 
plaint for presentation to the Revenue 
Oourt. ; 

Section 108, clause 10 of the Oudh Rent 
Act contemplates suits for the recovery of 
the occupancy of any land from, which an 
under-proprietor has been illegally ejected 
by the landlord. It pre-supposes the 
existence of under-proprietary rights, ° the 


Vol. XVIIL 


INDIAN CASES. 


285 


-æ 
i 


CHANDRIKA BAKHSH SINGH V, RAGHUNATH KUNNAR: 


EER of land by the person,” who 
claims to be an under proprietor, and his 
ejectment from it otherwise than’ in ‘due 
course of law. The plaintiffs in this case 
claimed to be the under-proprietors of the 
plots in dispute jointly with defendant No. 1 
but defendants Nos. 2 and 3 denied their 
under: proprietary title and, though,-as laid 
down in Ram’ Pargash v. Raja Adiya Dat 
Udat Partab Singh (1), the question whether 
a suit has been instituted in the right 
Court or not must in the first instanca be 
decided on the plaint, there cannot be 
any doubt that section 108 clause 10 of the 
Oudh: Rent- Act would nob apply, if the 
claimant was notin actual occupation of the 
said land but was merely seeking to obtain 
actual possession on the strength of his 
alleged under-proprietary title as against 
the landlord’ and ‘the person in” actual 
possession. The- title of the person in 
“actual occupation or cultivatory possession” 
of a plot ‘of land is capable of being easily 
determined by a summary adjudication in 
thé Revenue Court, but where tbat person 
is not in actual occupation, the question of 
title might. involve -au- elaborate inquiry 
into its origin and devolution. The applica- 
tion of séction 103, clause 10, of the Act 
is, therefore, ita. to cases in which the 
previous -occupancy of the under-proprietor 
is alleged or acknowledged. The occupancy 
must,’ however, be physical for there can 
be no ejestment of a person, who has 
himself not been in occupation. The word 
“occupancy”, as used in section 108, clause 
10 of the Oudh Rent Act, has to ba 
distinguished from the word possession 
which connotes and includes actual as well 
as constructive possession and a referense to 
secbion 3, clausé 5, and sections 5, 7, 37, 48, 
52, 63 and 127 of the Oudh Rent Act 
indicates that occupancy and occupation 
have been generally taken throughout 
the body of the Act to imply physical 
retention or holding by cultivation. In 
Raghubar Dayal v. Chandan (2), it was held 
that a person calling himself an under- 
proprietor need not sue under clause 10 of 
the above section unless he has himself 
been in possession and has been illegally 
ejected by the landlord and that a person 


(1) 12. 8 C. 90; 2 Ind. Cas, 269. 
t: (2) 100.0. 23 at P A 
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who has never been in possession but who 
claims. to ba entitled „to succeed to an 
under-proprietary holding may sue in the 
Oivil Court. 

In the present case, ib is admitted that 
the plaintiffs were never in actual occupa- 
tion of the plots in dispute. The compromise 
on which the plaintiffs base thajr title did 
not allow them to obtain possession of ‘the 
half share claimed prior to 1310 Fasli. 
They do not allege that they ever held 
actual possession. The suit: is not, therefore,. 
one for the -recovery of the occupancy -of 
any land, which was’ in the possession of 
the plaintiffs and from which they had. 
been illegally ejected. The plaintiffs are 
merely seeking to deal directly with the 
occupants of the Jand orin other words to 
obtain direct possession on the strength of 
their under-proprietary title which defend-. 
ants Nos.. 2 and 3. deny. Even defendants 
Nos. 2 and 3 are not alleged tobe in actual 
or cultivatory possession but to have only 
prevented the plaintiffs through their agent 
from realizing the rents from the tenants. ~ 

- The suit against Musammat Raghunath 
Kunwar is, moreover, in any case cognizable 
by the Civil Court as she is a co-sharer of 
the plaintiffs in the under-proprietary rights 
claimed. It is admitted that she is in 
possession of a half share by way of a lifes 
éstate in lieu of maintenance, and according 
to the plaintiffs’ allegation, she was realizing 
the rents of the whole of the under-pro- 
prietery tenure till the end of 1317 Fasli. 

I accordingly allow the appeal and remand 
the case to the Court below with a direction 
to re-admit the suit under its original 
number and to dispose of if in accordance 
with law. The costs -will abide the 
result. 

Case remanded. 
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BALDEO V. EDWARD GARDNER. 


ALLAHABAD HIGH COURT. 
First Civin APPEAL No. 528 or 1911. 
` December 12, 1912. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerji. 
BULDEO—Puatntires-—APPELLANT 
TETSUS i 

EDWARD GARDNER AND OTAERS—- 


DEFENDANTS —RagPponpEeNts. 

Registration Act (XVI of 1908), s. 32—Presentatiop 
of document for registration ba son of executant— 
Not valid presentation. 

A mortgage deed was presented to the Sub- 
Registrar by the son ofthe mortgagor for regis- 
tration. The son was not authorised ‘to present the 
document for registration as provided by section 
82 of the Registration Act. Subsequently, a com- 
mission was issued to a clerk of the Sub- Registrar to 
go to the house of the morbgagor to obtain his 
admission: 

Held, that the document was not validly presented 
for registration. 

Khaltl-ud-din Ahmad v. Banni Bibi, 10 A. L. J. 440, 
17 Ind. Cas. 274, referred to. 


' First appeal from the decision of the Ad- 
ditional Subordinate J udge of Aligarh, dated 
the 30th June 1911. 

Mr. Govind Pershal, for the Appellant. 

Mr. Gulzaré Dal, for the Respondents, 

JUVGMENT,.—This appeal arises out of a 
suit for sale upon a mortgage, dated the lst 
of January 1882. The original sum secured 
by. the mortgage was only Rs. 300 and the 
“plaintiff now claims Rs. 11,000. The claim is 
certainly a stale one alaa just as limita- 
tion was about to expire. Various defences 
were raised and amongst them defences as to 
the execution of the bond and receipt of 
consideration. There was also a defence that 
the bond was never daly registered. 


We think that the last plea is fatal to the 
plaintifi’s -case. “The Court below finds that 
the bond was given to the Registrar by the 
son of the mortgagor, who was not authorised 
to “present” the document for registration as 
provided by section 82 of the Registration 
Act. Subsequently, a commission was issued 
to a clerk of the Sub-Registrar to go to the 
house of the mortgagor to obtain his admission. 
The Court below did not believe the evidence 
of the plaintiff where he stated that he 
himself had given the bond eto the Sab- 
Registrar. Having regard to the endorsement 
on the bond, we think that the learned 
Subordinate Judge was quile ‘correct in 
disbelieving this evidence and we agree in his 
gi finding as to how in fact the document was 
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presented. This being so, the case is entirely 
governed, by the ruling of the Fall Bench of. 
this Court in Khalil-ud-din Ahmad v. Banni’ 
Bibi (1). The appeal, therefore, fails and is. 
dismissed with costs including in this Court 
fees on the higher scale, 


Appeal dismissed. 
(1) 10 A. L. J. 440; 17 Ind. Cas. 274. 


OUDH JUDICIAL COMMISSIONER'S 

COURT. 

First Civit APPEAL No, 85 or 1912. 

December 4, 1912. 
Present:—Pandit Kanhaya Lal, A. J. C. 
HAR KISHAN NARAYAN—Deraenpant— 
APPELLANT 
e versus 

MAHABIR PRASAD—Pzsatwrire— 
RESPONDENT, 

Mortgage, simple in its inception but convertible into 
usufructuary —Mortgagee, right of, to sue for mortgage 
money —Condition, effect of breach of-— Waiver. 

A. mortgage was in its inception a simple 
one but was convertible to a usufructuary one under 
certain conditions. The mortgagee took possession 
of a portion of the mortgaged property on breach 
of those conditions and remained in possession with- 


out asking the mortgagor to make good the deficiency 
within the period of limitation : 

Held, that he could not be allowed to sue for the 
mortgage money on the original covenant which had 
been superseded and was no longer enforceable, it 
being not open to the mortgagee to condone a breach 
of contract and at the same time claim the benefit of 
that breach. 


Appeal against an order of the Subordinate 
Judge of Rai Bareli, dated 9th April 1912, | 

Mr. Sami.ullah Beg, for the Appellant. 

Pandit Gokaran Nath Misra, for the 
Respondent. 

JUDGMENT.—This appeal arises out of a 
suit brought by the plaintiff-respondent for 
money due on a registered mortgage-deed 
executed in his favour by Raj Bahadur, the 
father of the defendant-appellant, on the 3ist 
March 1894, The mortgage-deed provided 
that the mortgagor shall re-pay the mortgage 
money with interest thereon at Rs. 10 per 
cent. per annum compoundable half-yearly 
within three years and that,eif he failed 
to pay the same within that period, the 
mortgagee shall be entitled to take possession 
of the mortgaged property, taking Rs. - 140 
per year in lien of interest at the above rate 
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and crediting the balance of the profits, if 
any, after paying the revenue, towards the 
‘principal money sesured by the mortgage. 
The deed further provided that in case of any 
dispute arising regarding the mortgaged 
‘share, the mortgagee shall be ‘entitled to 
re-imburse himself for any loss or expenses 
‘Incurred by him in defending the title of 
the mortgagor, that in other respects, his 
rights will be confined to the rate of interest 
‘secured by him in the mortgage-deed and 
that the mortgagor shall be entitled to any 
excess in the profits and be liable to make 
good any deficiency therein and shall have 
the right to redeem the mortgaged property 
at any time in the month of Jeth, in any 
fallow season, on payment of the principal 
sum and interest remaining due onthe mort- 
gage. 

It is admitted by the parties that the 
mortgagor did not pay the mortgage money 
as promised and was not able to deliver 
possession over more than half of the mort- 
gaged property. The plaintiff succseded in 
getting mutation effected in respect of that 
balf share and obtained possession over it in 
January 1899. The main question, therefore, 
for consideration is whether under’ the 
‘circumstances, the plaintiff can be deenied 
to have waived the breach by accapting 
possession over a half of the mortgaged 
property and allowing limitation to expire 
in respect of the remainder, and whether 
having thas become a usufructuary mortgagee, 
he has any right to sue for the mortgage 
money or re-coupment of the security or for 
‘the interest claimed in excess of the profits. 

The learned Subordinate Judge held that 
‘the mortgage-deed was a combination of a 
‘simple and a usufructaary mortgage and that 
the plaintiff was entitled to the recovery of 
the amount due to him on account of the 
principal and interest secured by the mort- 
gage, after crediting the profits at the rate 
of Rs. 75-13 3 per year received by him 
during the subsistence of his possession. 

It is clear, however, from the terms of the 
mortgage deed that, though the mortgage was 
in its inception a deed of simple mort- 
gage, it was gonvertible into a deed of 
usufructuary mortgage after the expiry of 
three years if the mortgagor failed to pay 
the pringipal and interest secured by the 
mortgage within that time. The mort- 
gageo by his own conduct converted 
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the deed of simple mortgage into a deedof 
usufructuary mortgage en the expiry of the 
said period and contented himself with taking 
possession over a two-annas share ont of the 
mortgaged property without taking any steps, 
for a period of more than twelve years, to 
require the mortgagor to make good the 
deficiency or to re-imburse him® for the loss, 
which the mortgagor’ s conduct in not securing 
his possession over the whole of the mortgaged 
property had entailed. The period of 
limitation for a suit to require the mortgagor 
to make good a deficiency inthe mortgaged 
property under section 68 of the Transfer of 
Property Act has already expired. Having 
accepted possession in lieu of his money under 
the terms of the contract, the plaintiff has 
now become a usufructuary mortgagee and is 
not entitled to sue for the recovery of the 
mortgage money on the original covenant, 
which has been superseded by the usuafruc- 
tuary mortgage and is no longer enforceable. 
A mortgagee cannot condonea breach of a 
contract and atthe same time claim the 
benefit of that breach. In Lachman Dass v. 
Baldeo Singh (1), where an instrament of 
mortgage contained a stipulation to the effect 
that, if the mortgagor failed to put the 
mortgagee in possession, the latter might 
recover the mortgage money and the mort- 
gagee succeeded in obtaining possession of the 
whole of the mortgaged property except a 
small part, to which the title of the mortgagor 
was not made good, it was held that the accept- 
ance of part performance of the contrast by 
the mortgagee prevented him from suing for 
the mortgage money, fora mortgagee could 
not at one and the sams time avail himself of 
the benefit of the contract and of the remedy 
provided forits breach. 


In Partab Bahadur Singh v. Gajadhar Bakhsh 
Singh (2), where a mortgagee lost possession 
over a portion of the mortgaged property owing 
to an act ‘for which the mortgagor was not 
responsible and the mortgagee failed to bring 
a suit to obtain a substituted security as he 
might have done, when hfs security became 
diminished, it was held by their Lordships of 
the Privy Council that he should be deemed 
to have acquiesced in his dispossession from 
the portion ofthe mortgaged property of 
which he was deprived and that he was not 


(1) A. W. N. (1883) 91. . 
(2) 24 A, 621-297, A. 148. 


°3 


285 
GANGA PRASHAD V. DIG BIJAI SINGH. 


entitled to bring a suit for the recovery of his 
mortgage-money. In Khuda Bakhsh v. 
‘Alim-un-nissa(3) and Jhunku Singh v. Ohotkan 
Singh (4), where a mortgagee did not claim 
re-coupment for his diminished security, a 
claim for interest or profits to the extent of 
the diminished security was'similarly held to 
be not maintainable, In Brhurt Lal v. 
Durgı Dass (5), the same principle was 
recognised and enforced. 


In the present case, the cause of action, 
which accrued to the plaintif on the non- 
payment of the mortgage money on the expiry 
of three years, was waived by him by tha 
acceptance of possession of a portion of the 
mortgaged property and hə cannot now ba 
allowed to fall back on the original covenant. 
Had the mortgagee not beenable to obtain 
possession over any portion of the mortgaged 
property, his deed would have remained a 
deed of simple mortgage and it might possibly 
have been open to him to sue either for the 
recovery of the mortgaged property, as laid 
down in Tikam Singh v. Makrand Singh (6), 
or for the recovery of the mortgage-money in 
accordance with the decision in Lingim 
Krishna Bhupati v. The Maharaja of 
Vizianogram (7). Bat he has no right to sue 
for the recovery of the mortgage-money when 
he has already accepted performance by taking 
“possession over a portion of the mortgaged 
property and taking no steps to obtain a 
substituted security for the remainder within 
the period of limitation. A party has the 
option of repudiating the whole contract if a 
portion thereof is broken or of accapting to 
abide by the rest and condoning the breach. 
The mortgage-deed allowed the mortgagee to 
recover Rs. 140 per year on account of 
interest out of the profits of the mortgaged 
property and declared that the mortgagor shall 
ba entitled io or be liable for any excess or 
deficiency in the profits. The mortgagee 
probably accepted the diminished security, 
thinking that under the terms of the mortgage- 
deed, his interest on the whole amount was in 
any event notin danger. He would ba 
entitled under those terms to claim his full 


(3) 27 A. 313; A. W. N. (1904) 27% 1 A. L. J. 7i5. 

(4) 31 A. 325; 2 Ind. Cas, 221; 6 A. L. J. 247. 

(5) 13 Ind. Cas, 156. 

(6) 6 O. C. 167. 

(7) 8A. L. J. 594; 13 C. L. J. 534; 12 Bom. L. R, 
447; 2 M. W. N. 429; 21 M. Le J. 1147; 10 Ind. Cas. 
“9 272; 15 C, W. N. 441; 9 M. L. 1,445. 
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interes’ on the mortgage-money when 
redemption takes placa if the net profits of 
the two-annas share over which possession was 
given to him be found insufficient to satisfy 
its amount bat he has no right as a 
usufructuary mortgages to sue for the mort- 
gage-money. 

I, therefore, allow the appeal and dismiss 
the plaintiff's claim; but, considering the 
circumstances of the cass, direct that the 
parties should bear their „own casts 
throughout. 

Appeal allowed 


ALLAHABAD HIGH COURT. 
Seconp Orvic Appear No. 1343 ov 1911. 
January 17, 1913. 

Pres3nt: —Sic Henry lohar: Kr., Chief. 
Justice, and Mr. Justice Daner.: 
GANGA PRASHAD —Daranpant— 

APPELLANT 
Versus 
Kurwar DIG BIJAL SINGH anpanotasa— 


PoAINTIFES — RESPONDENTS, 

Civil Progedure Code (Act V of 1998), O. II, rn 2— 
Rent suspended but due at time of institution of prior 
suit for rent for other years — Whether second suit barred. 

Plaintiff sued for resovery of rent of a certain year. 
Ths defence raised was that the rent claimed had 
become due at the time of the institution of a prior 
suit for rents for other years and the plaintiff did not 
sue for ib in that suit. As a matter of fact, the 
rent claimed had been suspended at the time of insti- 
tution of the prior saib: 

Held, that the sait was not barred by Order II, 
rule 2 of the Civil Procedure Code, 1908. 


Sscond appeal from te decision of the 
Additional Judge of Moradabad, dated the 
2nd June 1911, 

Mr. Gotul Proshad, for the Appellant. 

Mr. B. E. O'Oonor, for the Raspondents. 

JODGMENT.—This and the connected 
appeal arise oub of suits for arrears of rent 
brought by the zemindar against his lessea. 
The defence was that thera had b33a a prior 
suit by the plaintiff against the same defend- 
ants for rent and that the present rent had 
then bacoms dus and might have been claim- 
ed, and that, cansaquently,a second saib was 
birred by Order II, rule 2 of the Coda of Civil 
Procadure. The plaint:ff moets this plea by 
contending that ha could not hava claimed 
the rent now saad for ia the previous suit 


ae 
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because there had been a suspension of re- 
venue and-a corresponding suspensidn of rent 
under the provisions of section 51 of the Ten- 
ancy Act. It has been contended here that 
it is only tenants in actual occupation whose 
rents can be affected by the provisions of 
section 51. In our opinion, this contention 
is not sound, In the ordinary course of events, 
if the Government suspended the payment of 
revenue, tke Collector would make the corres- 
ponding order suspending the payment of the 
rents of tenants holding land immediately or 
mediately from the proprietor. If the order, 
which admittedly was made in the present 
case, was made in this form, the plaintiff 
eould not have included the rent now sued 
for in his previous suit. It is not pretended 
that this rent has been paid nor has it been 
shown that the order of suspension of the 
rent of tenants was confined to tenants who 
actually cultivated. It was.upon the ground 
that the suspensions in that case only apply 
to tenants who were actually cultivating that 
the unreported case Second Appeal No. 55 of 
1908 was desided, of which merely a short 
rea is given in Shiam Lal v. Makhan Lal 

It is next contended that the plaintiff 
cannot succeed in recovering rent which was 
actually remitted. We find, upon looking 
at the grounds of appeal in the lower Appel- 
late Court, that no such question was raised, 
and the jadgment of the learned District 
Judge is also quite silent on the subject, It 
is impossible, therefore, for us to entertain 
a matter which was never urgel in the Court 
below. 

We, accordingly, dismiss the appaal with 
costs including in* this Court fess on the 
higher scale. 


Appeal dismissed, 


(1) 6 A. L. J. 107, Short notes. 


INDIAN CASES. 


289 


OUDH JUDICIAL QOMMISSIONER’S 
COURT. 

© First Orvin Appeat No. 161 oF 1911, 

June 20, 1912. 
Present:—Mr. Lindsay, A. J. O., and 
M. Rafique, A. J. C. 
MATHURA PRASAD—Dergypant— 
APPELLANT 
VETEUS 


“JAGAT BAHADUR SINGH AND OTHERS 


—PLATNTIPES — RESPONDENTS. 

Hindu Law—Widow, alienation made by-~Rever- 
sioners, effect of transfer made with consent of— 
Aitestation— Consent, elements necessary to prove— 
Alienation made with consent of reversioners, effect of 
Legal necessity, presumption as to, from consent of 
seversioners—~Transfer of expectant rights —Reversion- 
ers not claiming through each other—Hstoppel—Transfer 
— Spes successionis. 

Mere attastation by a reversioner of a document 
executed by a Hindu widow, does not imply consent 
on the principle that attestation does not import 
notice of its contents. Inorder to prove consent, it 
must be proved that the widow was not only trans. 
ferring her rights but entire rights in the property 
and that the signature of the reversioner was ob- 
tained with the full knowledge of the contents of 
the deed. 

The consent of the reversioners toa transfer by a 
widow may operate to make the alienationan absolute 
one on the principle that such consent may be treated 
as evidence of legal necessity or of other circumstan- 
ces justifying the transfer of the absolute estate in 
the property. 

Bajrangi Singh v. Manokarnika Bakhsh Singh, 30 AS 
l; 3 M. L. T, 1 (P. 0.); 12 0. W. N. 74; 9 Bom. L. R. 
1348; 6 C. L, J. 766; 5A. L. J. 1; 17 M. L. J. 605; 35 
T. A, I and Indra Bikram Singh v. Chantdika Bakhsh 
Singh, 14 O. O. 170; 11 Ind. Cas. 678, referred to. 

The reversioners of a Hindu widow do not claim 
through each other but independently as heirs of the 
last male owner; consequently, a reversioner can- 
not, by attesting the deed or consenting to the 
transaction, dispose of the interests in expectancy of 
those who do not claim through him. 

A. Hindu widow alienated certain property of her 
husband. His reversioners were A. and his song, 
B. and O., A. being the nearest. One of the 
deeds executed by the widow was attested 
by A, the other by B. and ©. Both the deeds 
were executed during the life-time of A. There was 
no consideration for the attestation and it was nob 
proved that the money was advanced to the widow on 
the strength of any representation by B. or Q: 

Held, (L) that A., by attesting the deed or consent- 
ing to the transaction, could not dispose of the inter. 
esta in expectancy of B. and C, who would not claim 
through him; 

(2) that neith®r B. nor O. was estopped from setting 
up a claim to the property on the death of the widow; 

(3) that at the time of the attestation, B. and 0. 
had only a spes successionis which could not at law be 
transferred. . 


“Appeal against an order of the Sub-J udge, g 
Partabgarh, date@ lst September 1911, 
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Babu Rama Chandra, for the Appellant. 


Pundit Gokaran Nath Misra, for 
Respondents. 


JUDGMENT.—The property in dispute 
in this case consists of a 5-annas 4-pies under- 
proprietary bare in Mouza Chhanapara in 
the Partabgarh Distirct. This share is said to 
have beenthe property of one Udit Narain 
Singh, who died many years ago leaving two 
widows Musammat Daljit Kaar and Musammat 
Jadubans Kuar. Of these two widows, 
Musammat Jadubans Kuar survived till the 
year 1910, when she died leaving a daughter 
Musammat Jeobodh Kuar. It has been found 
in this case that under the custom obtaining 
‘in the clan to which Udit Narain Singh 
belonged, daughters were excluded from 
inheritance; consequently, Musammat Jeobodh 
Kuar, who appears as defendant No. 4 in this 
case, is not entitled to any share in the pro- 
perty in question. The suit was brought by 
six plaintiffs who claimed to be the nearest 
reversiners of Udit Narain Singh. Three of 
these, Sukbraj Singh plaintiff No. 1, Lal 
Bahadur Singh plaintiff No. 2 and Rampal 
Singh plaintiff No. 3, are sons of one Kalka 
Bakhsh Singh, who was brather of Udit 
Narain Singh. The fourth and &fth plaintiffs, 
namely, Jagat Bahadur Singh and Jang Baha- 
dur Singh, are the sons of Sarabjit Singh who 
was a full brother of Udit Narain. The sixth 
plaintiff one Bhagwan Singh ‘is the son of a 
deceased brother of the plaintiffs Nos. 4 and 
5. These plaintiffs claimed that they were 
entitled to possession of the share in question 
from the date of the death of Musammat 
Jadubans Kuar. There were a large number 
of defendants impleaded in the suit, persons 
who had taken deeds of transfer from one or 
other of Udit Narain’s two widows. With 
regard to these transfers, the case of the 
plaintiffs generally was that they were not 
binding upon them and could only enure for 
the period of the widow’s life-time. They 
expressed themselves very willing to pay any 
sums which had beén raised on any portion of 
the property in dispute for purposes which 
constituted legal necessity. The lower Court 
held that the first three plaintiffs were not 
entitled to succeed in the presence of the 
plaintiffs Nos. 4 and 5 who were nearer 
reversioners, Plaintiff No. 6 who is a nephew 
oe Of plaintiffs Nos. 4 and 5 was also excluded 
efor the same reason, The rpsiflt was that the 
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Subordinate Judgo gave a deeree for posses- 
sion to be plaintifs Nos. 4 and 5 which 
covered most of the property in suit. They 
were held not to be entitled to recover certain 
portions of the property and as for other 
portions ib was declared that they were en- 
titled to have possession only upon payment of 
certain sums-which the Subordinate Judge 
found to have been borrowed by the widows 
for legal necessity. In the pregent appeal, 
we are concerned only with the case of one of 
these transferees, defendant No. 1, Mathura 
Prasad. Amongst various transfers executed 
by the widows were three deeds of mortgage 
executed in favour of one Bisheshar Kalwar, 
who ig the father of the appellant in this case. 
In the Court below, the contention was that 
the sums borrowed under these mortgage deeda 
were taken for legal necessity and wero, 
therefore, binding upon the reversioners. It 
was also claimed that one or other of the 
reversioners having consented to the transfers 
in question, the mortgages must be held for 
this reason also to be binding upon persons 
who now claim to take the reversion. The 
Subordinate Judge held with respect to these 
deeds that there was no proof that the sums 
covered by them had been borrowed by the 
widows for legal necessity and as to the 
qaestion of consent it was held that there was 
no such consent as would bind the successful 
plaintiffs. The only. point which has been 
discussed here in this first appeal is whether 
or not these three mortgages should be held to 
bind the successful plaintiffs in the suit. The 
first of these deeds isa simple mortgage deed 
executed by the widow Musammat Jadubans 
Kuar on the 8th August 1890. This deed is 
marked Exhibit 1 D-1. The second deed 
(Exhibit 1 D-11) bears date of the 27th 
January 1891, This also was a simple mort- 
gage-deed executed by Musammat Jadubans 
Kuar. The third deed which is in dispute is 
a usufructuary mortgage executed by the 
same mortgagor in favour of Bisheshar on the 
25th May 1896. This is marked Exhibit 
1 D-2. 

With regard to Exhibit 1 D-1, the execution 
of this document has been proved and it has 
also been proved that two" of the attesting 
witnesses to it were the successful plaintiffs 
in this case, namely, Jagat Bahadur and Jang 
Bahadur. It is not contended Rere that 
either with respect to this particular deed 
or the other two deeds in question, thgre 
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is any direct proof that the moneys 
were taken for legal necessity. The 
case seb up for the appellant here is that 
these mortgages are binding because they 
were executed with the consent of one or 
other of the reversioners. With respect to 
Exhibit 1 D-1, then the first point urged on 
behalf of the appellant is that both Jagat 
Bahadur and Jang Bahadur consented to this 
transfer, the evidence of which is to be found 
inthe fact that they both attested the deed. 
As observed by the learned Subordinate 
Judge, mere attestation by itself does not 
constitute evidence of consent on the principle 
that attestation of a document does nob 
import notice of its contents. But ib is 
argued that thereis other evidence which 
goes to show that in the present case the fact 
that these two persons signed the deed as 
attesting witnesses must be taken to indicate 
that they consented tosit. One of these 
plaintiffs Jang Bahadur was examined as a 
witness in the case. He admitted in his 
evidence having attested the ‘document 
Exhibit 1 D 1. He stated that he did not 
know for what purpose the mortgage was 
being executed by Jadubans Kuar but he 
admitted that the document was read out to 
him before he signed it. With respect to 
this document and two other documents, 
Exhibits 1 D-2 and 1 D-13, which he also 
admitted having attested, the witness stated 
that the debts mentioned in these bonds were 
nut real, He further stated that he had 
been invited to sign as a witness by the 
mortgagee Bisheshar and also by the Sab- 
Registrar. He wound-up his statement by 
saying that he received no consideration for 
signing the three deeds which he attested 
and he added that when he made his 
signatures on these deeds, he was not aware 
how the deeds affected his interests. Another 
circumstance on which the appellant relies is 
that a decree was obtained on this mortgage 
Exhibit 1 Del on the suit of the mortgagee 
Bisheshar. In that sait itis admitted that 
Jang Bahadur gave evidence in proof of the 
mortgage and it is stated that the property 
mortgaged under this deed was brought to 
sale in the year 1903. 

We may refer now to the second mortgage 
Exhibit 1 D-11, executed on the 27th January 
1891. That deed was admittedly attested by 
Sarabjit Singh, who is the father of these 

plaintiffs, Jang Bahadur and Jagat Bahadar, 


INDIAN CASES. 


291 


So far as this document is concerned, the 
appellant’s case is that these plaintiffs are 
bound by the consent of their father 
Sarabjit, evidence of consent being the faot 
that he attested the deed. The property 
mortgaged by this document was sold in exo- 
cution in the year 1904, è 


The third deed Exhibit 1 D-2 was, as 
already stated, executed onthe 25th May 
1896. So far as any of the reversioners were 
concerned, this deed was attested by one of 
them only, namely, by the plaintiff Jang 
Bahadur. The deed was a deed of usufractuary 
mortgage executed in renewal of certain 
previous morigages and the mortgage money 
came to Rs. 4,307-2-0. Greatstress has been 
laid on the language of this deed and it has 
been argued thatthe recitalsin it which 
were admittedly read out to Jang Bahadur 
sbow conclusively that not only with respect 
to the transaction of that date but also with 
respect to the previous mortgage transac- 
tions which are referred to in the deed, Jang 
Bahadur’s conduct in attesting the docament 
amounted to consent which stands in the way 
of his now obtaining a decrees. Each of 
these points bearing on the question of 
consent must be examined separately. The 
rule of law as it has now been laid down and 
accepted by this Cours is that in cases where 
an alienation is made by the widow, the 
consent of the reversioners may operate to 
make the alienation an absolute one. That 
is the principle which has been laid down by 
their Lordships of the Privy Council in the 
case of Bajrangi Singh v. Manokarnika Bakhsh 
Singh (1). The effect of this ruling has been 
discussed and explained in aruling ofa Banch 
of this Court, reported as Indra Bikram Singh v. 
Ohandrika Bakhsh Singh (2). The principle ap- 
pears to be that when a Hindu widow, who is 
in possession over what is commonly spoken of 
as a life-estate, alienates property belonging 
to her deceased husband, the consent given 
to the alienation by the poersous who are the 
nearest reversioners ab the timeis treated 
as evidence of legal necessity or of other cir- 
cumstances which justify the transfer of an 
absolute estat® in the property. The law on 
the subjest of consent is referred to in Mayne’s 
Hindu Law, 7th edition, page 861, paragraph 

(1) 30 A. 1; 3 M. L. T. 1 (P. C.); 12 C. W. N. 749 
Bam. L. R. 1848; 6 C. L. J. 763; 5 A. L. J. 1; 17 M. L, 


J. 605; 35 I. A. 1 
(2) 14 O. O. 170;€1 Ind. Cas. 676. 
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639. Mr. Mayne says with regard to 
signature or attestation: This is only 
one of many modes by which it is evidenced. 
Presence at, or knowledge of, the transac- 
tion, followed by acquiescence, express or 
implied, would be just as effective, though 
less easily proved, than consent given in 
writing. The consent must also be, and 
have been obtained bona fide, that is to say, 


it must be a consent to an actual transfer,’ 


and not to a colourable one made for the 
purpose of defeating the rights of some 
other than the consenting party. It must 
be given with a full knowledge by the 
consenting parties of the effect of what 
they are Coing, and an intelligent intention 
to consent to such an effect. They must 
know that they are not merely witnessing 
a transfer by the widow of her own life- 
estate, but that they are giving validity 
to the destruction of their own future ex- 
pectations.” 

Now the first thing to be noticed with 
respect tothe attestation of these deeds is 
that’ at the time that they were executed, 
Sarabjit Singh was still alive and was the 
reversioner. He would take the property 
on the decease of Musammat Jadubans 
Kuar. Sarabjit Singh was not an attesting 
witness to the mortgage Exhibit 1 D 1, 
dated 8th August 1890. So far, therefore, 
as this deed is concerned, it cannot be said 
to have been executed with the consent of 
the nextreversioner. And, consequently, the 
case does not appear to fall within the 
doctrine which has been enunciated in 
several of the recent authorities on the 
subject of alienation by widows with consent 
of reversioners. Itis argued, however, that 
notwithstanding that Sarabjit did not attest 
the deed, it was attested by Jagat Bahadur 
and Jang Bahadur who are now the 
reversioners and it is claimed that at any 
rate the document must be held to be 
binding - upon them. It is somewhat 
difficult to understand the basis upon which 
a claim of this nature can be made. It 
has not been argued on behalf of the 
appellant that there is any evidence to show 
that the money was advanced in this 
transaction on the strength of any re- 
presentation made either by Jagat Bahadar 
or Jang Bahadur. There is nothing to 


seshow that the conduct of the mortgagee 


“as in any way affected by anything done 
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or said by either of these persons, nothing 
to prove ‘that the money would not have 
been advanced if these two persons had 
not put their signatures to the deed. There 
is no evidence whatever that either Jagat 
Bahadur or dang Bahadur received any 
consideration for the attestation which they 
made. These being the facts, it seems 
impossible to hold that sither Jagat Bahadur 
or Jang Bahadur is estopped from sebting 
up a claim to the property now; nor is it 
easy to understand how it can be said that 
anything done by these two plaintiffs 
amounted toa relinquishment of any rights 
they had. The fact is that at the time 
when they attested the deed, they had no 
rights whatever inthe property. AU they 
had was a mere sp3s suecesszonts which could 
not atlaw be transferred, and, as already 
stated, even if they had an interest which 
was transferable, there is nothing to show 
that any consideration was received for 
the transfer. So far as the language of 
the document itself is concerned, ib cannot 
bs said that there is anything init which 
goes to indicate that Muszamat Jadubans 
Kuar was transferring or attempting to 
transfer any interest larger than the one 
she was entitled to in her capacity as a 
Hindu widow. She mortgages a §-annas 4 
pies share in Mouzt Chhanapara which is 
described as kagiat guzaradare which is in 
her possession and ocsupation; the language 
used is only the language which is ordinarily 
found in documents of this natare. In the 
first line of the deed, the lady is described 
as being the wife of Udit Narain Siagh and 
taking the document as a whole the 
interpretation which the Courts would 
ordinarily pub upon it would be that the 
transaction referred to in the deed was 
nothing more or less than mortgage-transfer 
of the Hindu widow’s interest in the 
property. It cannot be argued, therefore, 
that when the language of this deed was 
read out to Jang Bahadur at the time he 
attested it, it must necessarily have conveyed 
to him any impression that Musammazé 
Jadubans Kuar was dealing with any larger 
interest in the property than she was in 
enjoyment of as a Hindu “widow. The 
same remarks apply to the second document 
Bxhibit 1 D-11, dated 27th January 1891, 
which was wan by Sarabjit Singh. So 
far as this document ig concerned, it has 
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already been noticed that the , 2ppellant 
claims that Jang Bahadur and Jagat 
Bahadur are bound by it bacause it was 
attested by their father Sarabjit Singh. 
Beyond the fact of attestation by Sarabjit 
Singh there is nothing else to indicate that 
Sarabjit Singh was aware or consented to 
the transfer embodied in the deed. The 
mere attestation by Sarabjit Singh is no 
proof that he consented to the Mortgage in 
such a way so asto bind himself and his 
sons. And further if the true rule of law 
is, a8 16 appears to be, that reversioners do 
not claim through each other but in- 
dependently as heirs of the last male owner, 
it is difficult to understand how Sarabjit 
Singh, by attesting the deed or consenting 
to the transaction, could dispose of the 
interests in expectancy of persons who 
would not claim through him. Thera 
remains the usufructuaty mortgage Exhibit 
1 D-2. So far as attestation goes this, was 
attested by the plaintif Jang Bahadar only 
and it is to bə noticed in this connection 
‘that Sarabjit Singh, the father of Jang 
Bahadur, was still alive in the year 1896 when 
the deed was executed. Jang Bahadar was, 
therefore, not the next reversioner at this 
time. Here again Musammaé Jadubans Kuar 
describes herself as the wife of Udit Narain 
Singh and the mortgaged ` property is 
described as all the rights and interests of 
the mortgagor (jumla haq wa haqug apna 
dakhii wa kharji) in the 5-annas 4-pies 
share of Mouza Chhanapara. So faras this 
language goes, there is nothing in ib to 
indicate that Musammat Jadubans Kuar was 
trying to mortgage any larger interest than 
what she had as a widow. The period of 
the mortgage was to expire in the year 
1318 Fasli and there was provision in this 
deed that after the determination of this 
period, the mortgagor, that is, Musammat 
Jadubans Kuar or the sons of Sarabjit 
Singh and Kalka Bakhsh Singh, who are 
stated to be the heirs of the mortgagor, 
will effect redemption. Further on there 
is a reference to a previous mortgage of 
the 8th August 1890 (Exhibit 1 D-13) for 
Rs. 1,000, „This mortgage was a mortgage 
without possession and with res pect to this 
documgnt, there is a provision in the deed 
that the mortgagee will be entitled to 
bring the mortgaged porperty to sale and 
*recover the mortgage debt from the sale- 


INDIAN CASES. 
MATHURA PRASAD 0, JAGAT BAHADUR SINGH. | 


bo but the whole property itself. 


293 


procseds as also frome any other property, 
moveable or immoveable, of the mortgagor. 
Great stress is laid upon this recital in 
the deed because it is argued that Jang 
Bahadur having attested the deed must 
have known that a power was being given 
to the mortgagee to sell wot only the 
widow’s interest in the property referred 
We are 
not much impressed by an argument of 
this kind. We do not think that it can be 
said, on a review of the whole language 
of the deed, that there is anything which 
would convey the impression that the 
widow was mortgaging anything more than 
her own  life-interest. There is, of course, 
the recital that she herself or the persons 
whom she declares to be her heirs would 
redeem the mortgage after the period, 
This, however, is merely the recital of the 
mortgagor and cannot in any way be taken 
as affecting the interests of Jang Bahadur. 
Neither Jang Bahadur nor his brother 
are the heirs of Musammat Jadubans Kuar 
but of her husband, Udit Narain Singh, 
and a mere recital in the deed that these 
persons with others would be entitled to seek 
redemption does not amount to anything. 
With regard to the argument that these 
mortgages were executed many years aĝo 
and that in spite of the fact that the proper- 
ty was sold under two of them in the years 
1903 and 1904 respectively, no steps were 
ever taken till the institution of this suit in 
1911 to call the transaction in question, the 
answer seems to be that as Musammat Jadu- 
bans Kuar lived till the 18th Desember 1910, 
the reversioners were not in a position to 
dispute the slienations until after her death. 
The lady, as has just been said, died on the 
18th December 1910 and the present suit was 
filed on the 6th March 1911 less than three 
months after her death. ; 

To sum up, therefore, we are of opinion that 
the judgment of the Court below’ must ba 
sustained. Weare unable to hold in the 
appellant’s favour that any of these three 
deeds of mortgage is binding upon the plain. 
tiffs. It leas not been established that 
either of these plaintiffs-respondents con- 
sented to the transfers in question in such 
a manner as to estop either of them from 
bringing the present claim for possession. 
Nor can it be said that anything they dff 
amounted to aff alienation of their interest 
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in the property. They had no interest in 

the property which thêy could alienate, nor 

was any consideration given for such an 

alienation if ib were possible. The mortgage- 

deeds cannot, on the interpretation of their 
contents, be treated as anything more than 
deeds affecting the interests of the mortgagor 
herself. Thi? being so, the result must ba 
that the interest of the mortgagee under the 
deeds in question came to’ an end on the. 
death of Musammat Jadubans Kuar and the 
plaintiffs are entitled to recover the property 
free from any charge arising out of the deeda 
in question. We uphoid the judgment of the 
lower Court and dismiss this appeal with 
costa. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Orvit Apres Nos 1831 AND 1834 
or 1908. 
October 11, 1912. 
Present: —Mr. Justice Sankaran Nair and 
i Mr. Justice Abdur Rahim. 
In No. 1831 
Tae SECRETARY or STATE ror INDIA 
in COUNCIL, taroves tas COLLECTOR 
or TINNEVELLY-—-APPELLANT 
VETSUS 
AMBALAVANA PANDARA SANNADHI 
AVURGAL AND OTHERS— RESPONDENTS. 
In No. 1834 
SHANMUGA SUNDARA MUDALIAR 
AND OTHERS— APPELLANTS 
Versus 
AMBALAVANA PANDARA SANNADHI 
RESPONDENT, B 
+ Riparian rights —Use of river water by inamdar for 
irrigation of his lands—Construction of anicut across 
river —Diversion of water—Raising nanjah crops where 
previously punja crops werg raised—Penal assessment, 
right of Government to levy—-Madras Irrigation Cess 
Act (VII of 1865)—Act IIF of 1905—Grant of inam 
land—Grant of water im river flowing eae land, 
whether implied, 

Where land is granted in tnam by OEA it 
is not necessary that there should he an express 
graut of water in a stream passing through the land 
to convey the rivor-bed also to the grantee. Ib is a 
question of inference from the terms of the grant, 
fad the surrounding circumstances whether the river- 
bed is conveyed also. e 


Papala Narayansawmt Naidu v. Pensalant Kanniappa 
Naidu, (1912) M. W. N. 496; 14 Ind. Cas. 261; 24 M. 
L. J. 36, distinguished. 

A riparian proprietor has a natural right to use the 
water of the stream for irrigating his lands provided 
he does not thereby cause material injury to the 
other riparian proprietors. What quantity of water 
he is entitled to and how he is to take it for irrigating 
the lands, must depend on the circumstances of each 
case, 

Erecting a dam or bund across the bed of the river 
when it is low to raise the water to a sufficient height 
to divert ib into an artificial channel is*one of the 
common methods of using the water of a stream by a 
riparian proprietor. 

Miner v. Gilmour, 12 M. P. 0.181; 7 W. R. 328; 3 L, 
T. 98 and Debi Parshad Singh v. Joynath Singh, 240. 
865; 24 I. A, 60; 1 C. W. N. 401, referred to. 

An tnamdar is entitled to use the water of a stream 
flowing through his village to raise wet crops on lands 
on which it was only customary to-~raise dry crops, 
and the Government cannot, on that account, impcse 
penal assessment on him; the only restriction on 
the landowner’s right is that he should not take more 
water than he was taking before. 


Second appeals agajnst the decree of the 
Snabordinate Judge of Tinnevelly, in Appeal 
Suit No. 333 of 1906, presented against that 
of the Additional District Munsif of Tinne- 
velly, in Original Suit No. 56 of 1905. 

Me. 0, F. Napier, Advocate General, 
for the Appellant. 

The Hon'ble Mr, T. V.. Seshagiri Iyer, for 
the Respondents. 


JUDGMENT.—The plaintif is the inam- 
dar of Adangarkulam village in Nangureri 
Talug. Hestates that a natural stream, 
Hanumanadhi, takes its rise in the Western 
Ghats and flows through his village, that he 
bas been taking the water of that river to 
his tanks, six in number, at certain seasons 
of the year when it was required for the 
irrigation of his lands, that in order to 
divert the water into his channels, he had to 
put upa dam across the river-bed as the 
river-bed is on a level lower than that of the 
channels and water could not flow into them 
when it was knee deep or less than that; 
and that he has been doing so, according to 
him, from time immemorial. The dam 
consisted of a masonry anicué with inter- 
stices between the vertical stones which he 
filled up, when necessary, with mud or 
Palmyra leaves. The plaint states that the 
masonry anicut in some places was damaged, 
and he had, therefore, to put up a temporary 
mud dam in front of it for divertigg the 
water into his ckannels, The lst defendant, 
the Government, recently levied an assessment 
from him for taking the water into his”? 
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tanks, The other defendants are the rycts 
of some of the neighbouring villgges who 
also deny plaintiff’s right to take water as 
claimed by him. He, therefore, seeks a 
declaration of his right to take the water of 
the stream to histanks by diverting it into 


the channels, and, for that purpose, to pub 


up adam across the river-bed, and also a 
declaration that the Government has no 
right whatever to levy any tax on him for 
taking such water. The lst defendant, who 


is the Secretary of State for India in Council,- 


denies that the river, where if passes through 
his village, belongs to the plaintiff. It is 
asserted that the river belongs to Govern- 
ment and that the plaintiff, at the time of 
the nam grant, did not acquire any rights 
claimed in the plaint to the use of the 
water. It is also denied that the anicas 
belongs to the plaintiff or that he is entitled 
to put up any dam across the river or to 
take water, as he alleges, through the chan- 
nel for purposes of irrigation. The Govern- 
ment also allege that the plaintiff can only 
take water to irrigate the lands which were 
under wet cultivation at the time of the 
tnam grant; and that the assessment is 
imposed because he utilised the water of the 
stream for the purpose of raising nanjak 
crop on lands on which it was not usual to 
raise such crop before. The other defendants 
also deny the plaintifi’s right. They allege 
that, if the plaintiff is allowed to take water 
as claimed by him, irretrievable loss and 
injury would be caused to the defendants 
who hold lands below. The right of the 
Government to the river-bed, however, is not 
accepted by them in their written statement. 

The facts which are admitted or proved 
beyond doubt are:-—The Hanumanadhi river 
takes its rise in the Western Ghats, and, 
after running through various ryotwart 
villages, in the midst of which Lhe plaintiff’s 
village is silnate, flows into the sea, Three 
of the hamlets belonging to this village lie 
on the western side of the river and the 
fourth or the last one Umraoli hamlet lies 
on the eastern side of it. For the irrigation 


of the lands belonging to these three hamlets - 


lying to the west of the river, there are five 
tanks and there is one tank for the Uramoli 
hamlet on the east side of the river. The 
masonry anicut which is referred to in the 
plaint is built across the river-bed to raise 
ethe level of the water to divert it into the 
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channel which takes water from the stream 
to the five tanks of the hres hamlets. That 
masonry anicut, being now in disrepair, the 
plaintiff has pub up @ mud dam in front of it 
to divert the water. At some distance 
below that anicut the river bifurcates, and 
at that or near the point of bifurcation, the 


plaintiff has put up a mud dam to prevent ~ 
. the flow of water along one of the brauches 


and to make ib flow into the other, that 
is, the eastern branch, that he might take it 
into his Uramoli tank. 

The plaintiffs case is that this system of 
taking water into his tanks has been in 
existence from time immemorial. 

The Subordinate Judge has found that the 
anicut across the bed of the river was built 
by the plaintiff's predecessors within the 
limits of the Adangarkulam village, that 
the river Hanumanadhi ran through the 
village, both the banks of the river belong- 
ing to the plaintiff. Hs also found that he 
was & riparian owner of the nam village. 
The question whether he was a riparian 
owner was raised apparently with reference 
to the plaintiff’s claim as an ¢namdar, On 
the question whether the plaintiff was 
entitled to take the water, he found that 
the plaintiff, as a riparian proprietor, was 
entitled to take the water for irrigation of 
his own lands, without causing any materiad 
injury to the other riparian proprietors and 
that the method he had adopted of construct. 
ing anicuts for the purpose of damminz the 
river was, in the circumstances of the case, 
the only reasonable method of enjoying his 
right. He also found that no material 
injury was thereby caused to the other 
He also came to the 
cruclusion that the plaintifi’s predecessors- 
in-title had been putting up dams in question 
and thereby diverting the water of the 
stream into his channels for a very long 
time, probably from the year 1803 and 
certainly for more than 30 years. 
therefore, of opinion that, even if the plain. 
tiff’s natural right to take the water as a 
riparian proprietor has not been proved, he 
has proved a right to take the water by 
prescriptions and he was also of opinion 
thai, in the circumstances of the case, there 
is a presumption of a grant by the Govern- 
ment in favour of the plaintif. He further 


“held that the lst defendant was not justified 


in imposing, penal assessment on the groung? 
LA 


He was,” 


wt 


296 


INDIAN CASES. 


1913 


SEORETARY OF STATE V. AMBALAVANA PANDARA SAN NADHI, 


that the plaintiff had put up a dam and 
that the plaintiff, as ea riparian owner, was 
entitled to the use of his stream to irrigate 
his imam village to any extent, provided he 
did not thereby interfere with the rights 
of the other riparian owners either above 
or below him. lt was also held that it was 
only when ehe plaintiff used Government 
water for the irrigation of any lands in 
excess of the original area that the Govern; 
ment hada right to raise any revenue on 
that account and that this was not Govern- 
ment water in that sense. The other 
questions which were argued before him and 
decided are not material for the purposes 
of this second appeal. He, accordingly, 
passed a decree in favour of the plaintiff 
declaring his rights to put up dams in the 
river. In appeal, it is first contended before 
us that the finding of the Judge that the 
dam erected at (A) in the plan across the 
bed of the river to take water to the five 
tanks is within the plaintiff's village of 
Adangarkulam is wrong. The survey plan 
of the inam village of Adangarkalam on 
the west of the river and of Thanangulam 
on the east of it, shows that the bed of 
the stream is included within the limits of 
Adangarkulam river in the pymash accounts 
and is described as the boundary of another 
village, Kalyankulam, also on the eastern 
side (K). The Government revenue accounts 
of 1803 treat the bed of the stream adjoining 
it as part of the Adangarkulam village 
(Exhibits R and R-1 and R-2). These are the 
reasons given by the learned Subordinate 
Judge for his finding. The Advocate- 
General, however, states that, though the 
village is recognised as belonging to the 
plaintiff and the descriptions of the bound- 
aries, and the revenue accounts of the 
village may show that the river-bed is 
included within its limits, yet unless it is 
expressly stated that the river-bed is convey- 
ed, it will not pass, and he relies upon 
the decision in  Papalı Narayanasawmit 
Naidu v. Pensalan, Kaniappa Naidu, (1). 
That was a case of a grant on shrot- 
riem tenure and ib is stated in the judg- 
ment that the object of the grantewas to make 
a provision for an official whose office was no 
longer necessary and ‘what was regarded was 


La 


(1) (1912) M. W. N. 496; 24 M, L. J. 86; 14 Ind. 
“gas. 261, : 


* 2 
the land as producing an income.” Ia the 
case before us, thore is no grant produced. 
There is, therefore, nothing to rebut the iu- 
ference drawn by the Subordinate Judge 
from the facts above set forth. It also 
appears that the plaintiff and his predecessors 
have been exercising acts of ownership in the 
bed of the stream by putting up stone pillars. 
Moreover, when the plaintiff applied to the 
inam Department of the Revepue Board 
office that the woramboke in the village 
may be ordered to be expressly incladed 
in the znam patia, he received this reply :— 
“Ib is not the practice to enter the extent 
of porambote lands too in the pattas issued 
on the Settlement of the whole village. The 
term ‘entire village’ includes the poramboke 
and all other lands which ara within the 
four boundaries and comprised in iam 
pitta huk. The tnamdar, therefore, may 
enjoy in any way he pleases all the lands 
within the boundaries of each village. 
There i3 no necessity to pay separate tax 
to Government for it.’ (Exhibit S). We 
uphold the finding of the Subordinate Jadge 
on this question. Itis next urged by the 
learned Advocate-General that the plaintiff’s 
claim to erect a bund or dam up a river is 
unreasonable. The plaintiff is a riparian 
proprietor; he has a natural right to use the 
water of the stream for irrigating the lands of 
his Adangarkulam village, provided he 
does not thereby cause any material injury to 
the other riparian proprietors. What quantity 
of water he is entitled to take and how he is 
totake it for irrigating the lands must 
depend upon the ciraumstances of each 
case. Erecting adam or bund across the 
bed of the river when itis low to raise the 
water to a sufficient height to divert itinto an 
artifical channel for irrigation is one of the 
common methods in this Presidency of using 
the water of a stream bya riparian proprietor. 
That a dam may be erected when it is 
reasonably required for the use of stream 
water is recognised by the Judicial Committee. 
See Miner v. Gilmour (2) and Debi Parshad 
Singh v. Joynath Singh (8). The Subordinate 
Judge,in a careful judgment, finds that, 
when the waterin the stream is only knee- 
deep or balow that level, thae erection of 
bunds to raise the level to divert the 
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water into the channels is necassary for pur- 
poses of irrigation. He finds that the holders 
of land above and below have been similarly 
erecting bunds to take water to their lands. 
Six permanent anicuts above and two below 
were erected by the Government to divert 
the stream water into irrigation channels, In 
1873, 1874, 1882 and in 1889, the existence 
of the dam and its prejudicial effects on the 
cultivation of Government ryotwart lands 
was brought to the notice of the Government 
and they recognised the plaintiff's right to 
take water by the erection of dams (Exhibit 
O). Itis dificult to believe that, if this 
had been unusnal, if would have received any 
recognition. There is, therefore, strong 
evidence to support the conclusion of the 
Subordinate Judge that the erection of bunds 
at certain seasons when the water was only 
knee-deep is reasonable, and, in second 
appeal, we cannot interfere with that 
finding. The Subordinate Judge also finds 
that no material injury has been caused to 
the defendants by the erection complained 
of. We, therefore, uphold the desision 
of the Subordinate Judge that the plaintiff 
has the right to erect dams which he 
has erected to enjoy his natural right. No 
objection has been taken to the dimensions 
of the dam or to the time of its erection. 

The Subordinate Judge goes further and 
finds that, evenif material injury was caused 
to the other riparian proprietors, they are 
not entitled to complain as the plaintiff has 
acquired aright to take water to his tanks 
by prescription. He finds that, even if the 
masonry anicut was put up for the first time 
only in 1872 or 1873, the plaintiff has been 
damming up the stream to take water through 
his channels to his tanks for irrigation by 
putting up mud or sand dams across the 
bed of the river long before that time. He 
finds, from the documentary and oral evi- 
dence adduced in the case, that these channels 
have been in existence as supply channels for 
his tanks from before the year 1803. He 
discredits the deferndant’s evidence that they 
were only marukalls or drainage channels, 
This finding is supported by evidence and 
we see no reason to interfere with it; and, 
on this finding’ also, the plaintiff is entitled 
to the deglaration that he has obtained. It 
is contended, on behalf of the Government, 
that the plaintiff was not entitled to take 


water to raise wet crops on lands on which 
hitherto it was only customary to raisa dry 
crops, on the ground that it must ba taken 
that the plaintif was only entitled to receive 
so much of the water, of the stream as was 
conceded to him by the Government when the 
village was granted to him in inam, and if 
he takes any more water he is liable to 
pay any assessment that may he imposed 
under the Madras Act VII of 1865. The 
Subordinate Judge disallowed this claim 
on the ground that the river did not 
belong to the Government under section 
l of that Act, as he had found that it ran 
through the plaintiff's village, the banks, on 
either side belonging to him and also on the 
ground that he isa riparian proprietor. It, 
however, is urged by the learned Advocate. 
General that, under Act III of 1905, what- 
ever might have been the law bafore, it must 
now be taken that the water of the stream 
belongs to the Government. The provisions 
of this Act were not considered by the Suabordi- 
nate Judge asthe suit was instituted in 1904, 
before the Act was passed. In reply to this, 
it is urged before us by the respondent's 
Pleader that, first of all, the Act did not 
interfere with the rights which existed before 
the riparian rights of the plaintiff are pre 
served and secondly, that neither the water 
nor the stream belonged to the Government. 
It was also urged that, on the facts found in 
this case, there was an engagement between the 
plaintiff andthe Government by which the 
former was entitled to irrigation free of 
charge. It is contended that the plaintiff has 
taken more waterthan he has been taking 
before. It appears that he has taken water 
from the river only to fill the tanks as he has 
been doing hitherto. The carrying capacity 
of the channels is not said to be greater now 
thaa before nor is it said that the tanks have 
been widened or deepened in order to take 
inmore water than hitherto. The plaintiff 
is clearly entitled to irrigate such land as 
it is in his power todo so with the water 
which, according to the ndings, he is entitled 
to take from the stream. The right that is 
proved is the right to take the water until 
the tanks are filled. I is not shown that he 
has taken more water than that. We must, 
therefore, disallow the contention on this 
ground. Under section 82 of the Code of Civil 
Procedure, weeallow a period of three 
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months for prymint tof ebs, Tas s23 pad 
appeals are dismissad with costs. 
Appeals dismissed, 


CALCUTTA HIGH COURT. h 
(wit Ruses Nos. 5935 And 5983 or 1912. 
December 12, 1912. 
Present: —Mr. Justice Ohitty and 
Mr. Justice Teunon. 
RAM DOYAL SAMONTA—P.atstTIFF—- 
PETITIONER 
Versus 
UPENDRA NATH SAMONTA anv 

ANOTHER—DerenDANTS— Opposite PARTY. 

Specific Relief Act (I of 1877), s. 9—Possessory suit— 
Title—Court going into question of title—Not mere 
error of law—Refusal to exercise jurisdiction —Civil 
Procedure Code (Act V of 1908), s. 115. 

In a possesaory suit under section 9 of the Specific 
Relief Act, the Court found that the plaintiff was in 
possession within the six months required by the 
section, bub went into the question of title and on 
that ground refused to grant the plaintiff the relief 


prayed for: 
_ Held, that the decision of the Court was more than 


a mere error of law, being a refusal fo exer- 
cise jurisdiction vested in the Court, and that the 
“High Court would interfere under section 115 of the 
Code of Civil Procedure. 

Rule against the order of the Munsif of 
Burdwan, dated July 30th, 1912. 

Babu Hemendra Nath Sen, for the Peti- 
tioner. 

Babus Biraj Mohan Majumdar and Dhi- 
rendra Krishna Roy, for the Opposite Party. 

JUDGMENT.—These two Rules have been 
obtained by the plaintiff in two cases under 
section 9 of the Specific Relief Act, The 
plaintiff brought two suits to recover lands 
from which he said he had been dispossessed 
on different dates in Ohattra 1318. The 
Munsif granted him a decree in one suit for 
possession of 5 béghas of which the plaintiff 
had been in possession for some years but 
refused a decree with regard to the rest of 
the lands on the ground that the plaintiff 
had only been let into possession of those 
lands during the year 1318; “and as he was 
evicted just before the close of that year, he 
must be regarded as a tenant of those lands 
for one year only, that is, a é:ccz tenant or 
a tenant-at-ewill, It may bə remarked- in 
passing that this inferencaoftthe Mansif was 
haydly justifiable. But the questicn in this 
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case is whether we should interfere in re- 
vision under section 115 of the Code of Civil 
Procedure. It is argued by the opposite 
party that there has been no refusal in these 
eases by the Munsif to exercise his jurisdic- 
ticn; but that he has at most been guilty of 
an errorin law. Having regard to the clear 
words of section 9 of the Specific Relief Act, 
we think that the Munusif’s decision is more 
than a mere error of law; it was, rather & 
refusal to exercise jurisdiction vested in him. 
That section says that a person dispossessed 
without his consent of immoveable property 
otherwise than in due course of law may by 
suit recover possession thereof notwith- 
standing any other title that may bea set up 
in such suit. The Munsif here finds that the 
plaintiff was in possession within the six 
months required by the section; and he goes 
into the question of title and on that ground 
has refused to gramt the plaintiff the relief 
prayed for, to which on the finding as to 
possession the plaintiff was entitled. Under 
these circumstances, we think that we ought 
to interfere. We accordingly set aside the 
decrees of the Munsif in both the cases and 
in both cases passa decree for the plaintiff 
for possession of all the lands claimed by him 
with costs. The defendants must bear the 
costs of this Rule. We assess the hearing fee 
at one gold mohkur in each case. 
Rules made absolute. 


MADRAS HIGH COURT. 
Seoonp Civin Appeats Nos, 180), 1801 vo 
1983, 2139, 2140 ro 2142 or 1910, 
173 xo 177, 179, 180 anp 1728 or 1911. 
December 6, 1912, 
Present: —Mr. Justica Sundara Aiyar and 
Mr. Justice Sadasiva Aiyar, 
S. DEVANATL AND OTHERS— APPELLANTS 
VETSUS 

K. RAGUNATHA ROW—Responpent. 

Landlord and tenant-—Right of landlord to levy 
customary cesses in addition to rent—Long payment by 
tenants—Payments not voluntarily made but as result of 
judicial decisions-—-Custom-—Levy eof vattam—Pre- 
sumption as to origin of cess--Madras Rent Recovery 
Act (Mad. Act VII of 18835), s. 4-~Impliedcontract. 

According to section 4 of Madras Act VIII of 1866, 
if is not enough to show {hat a payment has been 
made for a long time. [b must be shown that the fee 
or charge is payable along withthe rent. The fay- 
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ment must be one which has been made a2 an incident 
of the tenure, i. e. ib must be one which Was part of 
the consideration, for the ryot, for holding the land; 
it must be a charge on the ryof’s holding. 

A cess cannot be held to be obligatorily leviable 
against the ryot, unless the landlord can show that, 
after the object for which it was originally intended 
failed, there was a fresh contract founded on fresh 
consideration to continue to make the payment. The 
payment of acess for a period of time, say for 30 
years, will not jastify the implication of a contract 
to pay it for ever. 

Venkatagopal v. Rangappa, 7 M. 365, explained. 

Where something is claimed in addition to the rent, 
the question would arise whether there was any 
consideration, and, from the facts of a case, the Court 
may infer either that there was no consideration or 
that the consideration has failed. 

Payment of a cess for a number of years, which 
the tenants disputed and which they were compelled 
to pay as the result of judicial decisions against them, 
is not evidence of a consciousness on their part of an 
obligation to pay, from which a custom can be in- 
ferred, or of an implied contract. The Court cannot 
presume that there was some reason which made it 
legally obligatory on the payer to make the pay- 
ment. 

Where a zemindar claimed from his tenant a sepa- 
rate cess called vatiam, not incorporated with the rent, 
being payment for the loss the zemindar sustained 
in converting coins paid by ryats into coins accept- 
able to Government, on the ground that it was paid 
for a long time: 

Held, (1) that when the commission ceased, the 
zemindar was not entitled to continue the imposition 
of the cess; 

(2) that the fact that ryots continued to pay for a 
long time after conversion of their coins became 
unnecessary, would be no ground for compelling 
them to make the payment when they objected to it. 


Second appeals against the decrees of the 
District Court of Tinnevelly, in A. S. Nos. 796 
&ec., of 1909, against that of the Revenue 
Divisional Officer of Tuticorin in Sammary 
Suits Nos. 1034 &3., of 1908. 

Messrs. O. Madhavan Nair, and T, Ranga- 
charcar, for the Appellants. 

Messrs. P. R. Srindvast Atyangar and K. 
Srinivasa diyangar, for the Respondent. 


JUDGMENT.—These aree suits by the 
zemindar of Rudeer in the District of Tinne- 
velly to enforce acceptance of paltas against 
the defendants, who are his ryots in the 
villages of Kurnmaypatti, Arunachellapuram 
Muttupatti and Kambathupatti. The dis- 
putes between the parties relate to the liabi- 
lity of the defendants to pay russum and 
cattam. The defendant also contended that 
pattas for the year in question, namely, Fasli 
1317, had not been tendered by the mittadar 
prior to the institution of the suit. This 
questéon was decided in favour of the plain- 
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tiff by both the Courts “below, and we see no 
reason for not accepting this finding. The 
District Judge deals with the question, no 
doubt, somewhat briefly but evidently he 
addressed himself chiefly to the argumenis 
urged before him by the defendants. There 
is no dcubt that he intended td accept the 
finding of the Divisional Officer that the 
plaintif had proved that pattas had been 
tendered. The Judge held that the question 
of the liability of the defendants in a good 
many suits was res judicata. We are of opinion 
that he was right in the view he took. The 
Divisional Officer’s observation that “the 
plaintifi has not shown which of the defend- 
ants in these suits were defendants in the 
suits of 1884, was evidently intended to 
apply only to the suits with respect to which 
the defendants did not admit that they or 
their predecessors-in-interest were parties, 
This is shown by a note to be found in the 
issue paper. The questions in dispute were 
the same in the saits of 1884, and there is no 
reason for holding that in subsequent suits 
to compel the defendants to accept pattas, 
the decision in the prior suits would not 
constitute the matters decided in the previ- 
ous suits res judicata. The suits which must 
be decided in the plaintifi’s favour on this 
ground are noted by the Judge in paragraph 
9 of his jadgment, where he gives the numbers 
of the appeals. The Second Appeals (namely 
Nos. 1830, 1847, 1850, 1870, 1871, 1874 
to 1881, 1883, 1886, 1887, 1889, 1890 to 
1894, 1396, 1898 to 1905, 1909 to 1922, 
1925 to 1936, 1938 to 1940, 1942, to 1952, 
1955, 1938, 1963, 1965 to 1957, 1971 
to 1976, 1978 to 1938, 2139, 2142 of 1910 
175 to 177, 179 and 160 of 1911, pre. 
ferred against his judgment in those appeals) 
must fail on that ground and they will be 
dismissed with costs. The learned Vakil for 
the respondent states that the appellants in 
each of the second appeals mentioned below 
died more than six months ago and that no 
steps having been taken to bring their repre- 
sentatives onthe record, the appeals have 
abated. It is, therefore, unnecessary to deal 
with those appe&ls. The respondent is en- 
titled to the costs in each of those appeals out 
of the estate of the appellant in each case. 
The second appeals which have abated are 
the following:—Sesond Appeals Nos. 1882, 

1888, 1895, 1897, 1907, 1903, 19933, 1924, 
1927, 1941, 1953, 1957 of 1910 and 178 of 
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1911. The substantial quastion for decision 
in the remaining appeals is whether the 
mitfadar is entitled to vattum. The question has 
to be decided according to the provisions of the 
Rent Recovery Act (VIIL of 1835) as the 
pittas relate to Fasle 1317 which preceded 
the coming into operation of Act Iof 1908. 
According to section 4 of that Act, the 
pitta may contain, besides the amount aod 
nature of the rent, any fees or charges 
payable with it according to established 
usage or to law.” 

We sball deal with each of these two 
claims separately. We have no hesitation 
in confirming the finding of the lower Courts 
that the plaintiff is entitled to russum. 
Russums have been paid by ryots to the 
mittadar from the beginning of the last 
century. There is no evidence that they 
were not paid at any time. The Appellate 
Court held in the suita of 1834 that she 
mittadar was entitled to russums as of right. 
Those judgments are admissible in evidenca 
eyen against ryofs who were not parties to 
the suits. According to the evidence of 
the witnesses for the plaintiff whom the 
District Judge believes, they were sometimes 
incorporated with the rent in the rosewart 
chitta although in the pulli fesroa account 
they were shown separately. The defendants 
in the lower Courts contended that they were 
payable as contribution for Police service. 
But both the Courts have found that they 
failed to establish this contention. In 1884 
their case was that russums were paid in con- 
sideration of wood being supplied by the 
mitiadar to the ryots for agricultural pur- 
poses. This contention was negatived. Their 
object in setting up the plea on the present 
occasion that they were fees payable to 
Police Officers, was evidently to avail them- 
selves of the provisions of Act 11 1894 (Pro- 
prietary Estates Village Service Act), accord- 
ing to which provision was made by the 
Legislature for emoluments paid to village 
officers and no cesses were, subsequently, levi- 
able by proprietors against ryots for any pay- 
ments to be made to village officers. The 
Act was extended to ineliide the mitia in 
Fasli 1317. That was in reality the reason 
for the fresh attempt made by the ryots to 
obtain exemption from the payment of the 
cess although they had been paying ib cən- 
tinuously for a long timg. “The lower Courts 
were justified, in the circamstances, in finding 
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that russum constituted a charge or fees 
payable with the'rent according to established 
usage. 

The case with respect to vatiam stands 
on a different footing. It was not paid by 
the ryots in 1802. Asfar as the evidence 
goes, ib was nob levied until the year 1001 
of the Kallam era, t.e., about 1825-26, Both 
the Courts have found that subsequent to 
that year it has always been’paid. The 
payment, however, was not made without 
dispute. In 1855, the ryots of one of the 
villages Sillavarpatti commenced an agitation 
questioning the mzttadar’s right to the pay- 
ment of vattim xnoltam and sengilévari, An 
order was passed by the Collector in 1858, 
which is filed as Exhibit E in the case. We 
see from that order that the zamindar con~ 
tended that the three cesses mentioned above 
and certain other cesses, Kalvana moghi, 
Adi sindhippu and That sandhippu, were 
payable to him in parauance of a contract 
untered into batween him and the ryoés 
whereby, in consideration of the ayan as- 
sessment in 1825-26, the ryots agreed to pay 
all the cesses mentioned above; and that 
the ryots had exacuted muchelikas acknowledg:- 
ing their liability to pay them. The Revenue 
Authorities found the zemzndar’s contentions 
established. Mr. K. Srinivasa Aiyangar, the 
learned Vakil for the mzttadar, contends that 
Exhibit E was really a judicial order passed 
by the Collector under the provisions of 
Regulation V of 1822 and must, therefore, 
be held to bind the ryots. According to sec- 
tion 8 of that Regulation, zemindars «ere 
prevented from giving the lands in the occu: 
pancy ryofs to obhar persons without obtains 
ing the leave of the Collector. Under secs 
tion 10 of Regulation XXX of 1802, they had 
the right to pub holdings in the possession 
of ryots into the hands of other persona if 
they (the ryots} failed to acceps patias within 
a month after they were offered by the 
zemindars. Section 8 of Regulation V of 1822 
was intended to restrict that power. It does 
not appsar from Exhibit HB that the mittadar 
applied to tae Collector for permission to 
put other ryofs in tha places of those who 
raised the dispute about the, liability to pay 
vattim nottum and sangilivart. He was, 
nə doubt, entitled to dọ so. Baut as far as 
can bə gathered from Exhibit E, what 
happened was that he made a complaint to 
the Revenue Authorities that the tefants 
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ware, without reason, objacting to the pay- 
ment of cəsses which they were bound to 
pay, and the order passed appəars to have 
` bean one of an administrative character. It 
expraasly states that, if the tenants persisted 
in their untanable contentions, steps would 
thereafter be taken against them undar 
Regulation V of 1822. Nor .again does it 
appear, who were the particular ryots against 
whom comelaint was mads. The order 
shows that the ryots of Silvarpatti commenced 
the disputes and they were subsequently 
taken up by the ryots of other villages, of 
which villages exactly it is not possible to 
say with cartainty. It is quite clear to our 
minds that the order was not one passed py 
the Collector under any powers vested in 
him by Regalation V of 1822. The result 
of the order was that the ryots continued to 
pay the casses. This is proved by tha 
zemintar’s ascounts and as observed by the 
lower Courts, the contention of the tenants 
that they did not always do so is impro- 
bable in the circumstaness. Ia 1834, the 
question was raised again by the ryots of 
Kammoypatti and Arunachelapuram of their 
liability to pay russum, vatiim nottam and 
sangiltvart. An elaborate inquiry was held 
by the District Munsif who tried the suits. 
The Munsif’s judgment, which was appa- 
rently passed in Original Sait No. 237 of 
1884, has been filed as Exhibit F in the pre- 
sent litigation, He found that the mrtiidir 
failed to maks ont his contention that the 
casses were payabie in pursuancea of the cn- 
tract referred to above. He disallowed san- 
gilivirt bub held that the mztfadar was en- 
titled to the payment of the other cas3sas, 
russum, valtam and noftim, Hə found that 
they had been paid ever since the year 1825, 
that the ryots’ liability to pay them was 
maintained by the Revenue Authoribies in 
1858 and that there was no reason for 
holding them not liable to make payment in 
fatura. The lower Courts have found that 
after the litigation of 1884, the payment of 
these cesses has baen continued; on some 
occasions, the muttiadar distrained the pro- 
perty of the ryots for failare to pay valiam. 
He was evidently advised that distraints 
would be illegdl for any dues not entered ia 
the pattas. He apparently, on that ground, 
entered the Yiability for vatiam in the patias 
tendered to the ryots from about the year 
1906. The ryots do not seem to have ob- 
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jected till the present litigation to the entry 
of vattam in the pattas tendered to them. 
It is noteworthy thatthe mdttadar did not 
take the responsibility of entering the ryots 
liability for tha payment of nożttam in the 
pattas of 1317. The mittadar has this fact 
established in his favour to staft with, that 
vaitam has been paid by the ryots ever sinca 
the year 1825-26. The mittadar did not, 
in this case, sab up any theory as to the 
nature of the cass or why it was made pay- 
able originally. He was, evidently, pru- 
dently advised in abstaining from giving any 
reason for his right to recover the cess, Ho 
took up the position that, as vittim had 
bean paid fora long time, ib inust continue 
to ba paid hereafter and he asks the Courts 
to presume that there must have been səmə 
legal ground for its paymant, and to pro. 
same also, from payment for a long bima, 
that the ryots entered into an implied contrac 
with the mvétadar to pay the cass always, 
The ryois did set up a theory of their own a3 
to the reason forthe paymont of vitkim. 
They contended that vattam was a paymant 
made for the remuneration of kul? shroff's 
or ambilams. This was their contention in 
the saits of 1824 also. Both then and nog 
they -failed to maka oat this contention. The 
position cf the matbtars, therefore, is this: — 
vattam was not paid bafore 1825 bat has baen 
paid continuously since then till the Trasi! 
year 1317. The ryots did not make the pay- 
ment throughout the psriod withont dispute, 
bat made two attamats to fraa themselves 
from the liability to pay the cass, onca in 
1855 and again in 1884. The result of their 
failure on the two ocoasions was, of course, to 
make them continue the payment until they 
thought they obtained a fresh chanca to 
raise their dispute again in consequenca of 
application of Act II of 1894 to the estate. 
The question now is, whether, in thega 
circumstances, if can be held that yattam 
can be regarded as a fee or a charge payable 
with the rent according to &stablished usage 
or law, Usage mast be of ancient origin. 
It cannot be held that the mettudar had 
established any @ustomary right to levy this 
cess from his ryots. Even after the payment 
commenced, the ryots questioned their 
liability twicd as already pointed out. Fė 
cannot, therefore, be said that there was 
any continued consciousness on the part of 
the ryots of an obligdtion on their part to 
e 
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a 
pay vatiam. Mr. Srinivasa Aiyangar argued 
that payment after dispute is of even more 
importance to establish usage than if no 
dispute ever extated. We cannot accept this 
contention. If the subsequent payment was 
not the resujt of judicial decisions, there 
might be force in his argument. It would 
stand to reason to hold that the voluntary 
giving up ofa dispute raised by a party 
would bs evidence of consciongness on his 
part that this dispute was not sustainable 
and was contrary to his legal obligation. 
But every one is bound to obey the desisions 
of Courts, and such obadiencs cannot be said 
to be evidence of consciousness from which 
a custom can be inferred, Is the plaintiff then 
entitled to the payment of valtam along with 
rent by law? The argament on this point is 
that from payment for 30 years a contract to 
pay it for ever must baimplied, and every- 
thing necəssary to the validity of a contractual 
obligation must also be presum:d and it 
must, therefore, ba taken that there was some 
consideration for the agreement to pay vattim 
for ever although the plaintiff is unable to 
suggest what that consideration was. It is, 
no doabt, trae that from periodical payments 
by one person to another for along time the 
*Court may presume that there was some 
reason which mada it legally obligatory on 
the payer to make the payment. The Court 
would be against supposing that a payment 
was made voluntarily or out of generosity for 
a long time [Arumugam Chetti v. Venkates- 
wara(1)}. Butsucha presumption may not arise 
on account of the payment; if the circumstances 
or the evidence in the case show that the 
payment was for a charity, the Cours might 
not take the presumption. Thusin Rama- 
lingim Ohettiar v. Ramaswami Aiyar (2), this 
Court held that a cess paid fora long time 
called éiruppanz, thatis, contribution for the 
repair of a temple, was not obligatory on the 
ryots. “In “iriparapu Ramanna v. Mallikarjun 
Prasada Nayudu (3), a fee paid for the 
maintenance of a temple wasalso held to ba 
not binding if the ryot was unwilling to con- 
tinue the payment. In Gutta Yenkatusubbanna 
y. RajaVengott Govinda Krishna(4), a fee called 
ptrathuvaree was found to be voluntary and 
therefore, not enforceable by the,zemindar. Lt 
(1) 28 M. 446; 15 M. L. J. 292. 
(2) 13 M. L. J. 379. 


(3) 17 M, 43, . 
(4) 19 M. L. J, 278; & M. L, T. 433; 3 Ind. Cas. 610. 
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had basne paid for a long time for the 
benefit of the zemtndar’s purohit. Mach 
caution ig required in the application of 
the principle to cesses demanded by pro- 
prietors against ryofs. It is a well-known 
faci tuat zemindars frequently added to 
their income by collecting cesses of various 
kinds. They levied taxes on professions and 
they levied other casses which could nob, 
from their nature, ba demanded by any one 
except the Ruling Authorities. Section 4 of 
Regulation XXV of 1802 declared that all 
such cessas of a public nature should caasa 
to ba leviable by zemzndars. But the pro- 
vision naturally did not extend to all kinds ~ 
of c33333 which ze.ntndars imposed on their 
ryots but related only to cesses of a public 
character. The practice of making demands 
which were not legally maintainable was 
evidently not confined to this Presidency. 
In Bengal «bwabs or legal cesses had to 
be put a stop to by the Legislature. It is 
only necassary to refer to some of the cesses 
levied in this very estate to show that 
unsapportable claims of various kinds were 
made by the mitiadur against the ryots. He 
demanded a fee called ‘talyanamamozh 
payable, apparently, oa the ocsasion of a 
marriage in his housa} And ha claimed also 
paymeats on tha occasion of Adz and Tuy, 
claims which ha evidently is not now 
prepared to maintain as legally enforceable. 
He also appears to have claimed on previous 
occasion cesses known as sthilam silam and 
lang marana, The claim of sangthvart was 
disallowed in the litigation of 1&&4. The 
zemintarsin this country did not parhaps 
behave worse than aristocracy in England, 
who made almost every important occarrence 
in the lords’ family an opportunity for 
making exactions against their feudal tenauts. 
According to section 4 of Ach VIII of 1865, 
ib is not enough to show that a paymont 
has been made fora long time. It must be 
shown thatthe fee or charge is payable along 
with rent. According to the construction 
put by this Court on that word, the payment 
mast be one which has baen made as an 
incident of the tenure, that is, it must be 
one which was part of the consideration 
for the ryot of holding the land; or as 
pub ia another case, it must basa charge on 
the ryot's holding. We must not forget the 
fact that ryots were formerly less inflaential 
and less educated than they might be ‘how, 
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It must also be remembered that mamol 
is departed from with more difficulty in this 
country than elsewhere. If we had to deal 
merely with the question whether from 
continued payment for a long time of some 
claim, standing by itself, it would be mora 
easy to presume an origin which would 
make the payment. in the future legally 
obligatory, then we have to consider the 
case of an additional payment made by 
a ryot to his landlord. Ws cannot say that 
mere payment for a long time would in all 
cases justify the presumption of a legally 
enforceable contract to pay for ever. Very 
often, positive evidence is not available tə 
prove the circumstances under which the 
payment commencad. Substantial light is 
often ‘thrown by the name of the cass 
although the payment may have ceased to ba 
applied for the purpose indicated by the 
name. Thus éirupant cess, which was held tə 
ba unenforceable in Ramalinga Ohettiar v. 
Ramaswami Adyar (2), may have ceased some 
years before the commencemant of disputes 
for repairs to any temple. There woald 
be no justification for holding that the cess 
must ba held to bə obligatorily leviable 
against the ryot, unless the zemindar can 
show that, after the object for which it was 
originally intended failed, there was a fresh 
contract founded on fresh consideration to 
continue to make the payment. In deciding 
whether a presumption should be made in 
this casein favour of the mittadar, the case 
set up by him on previous ocsasions cannot 
ba ignored. As to the origin of payment, 
he stated both in 1855 and 1884 that vattan 
was a payment made as compensation for 
any loss the zemzndar might sustain in coun- 
verting various cins ia which ryote might 
pay their rents iato coins in which pay- 
ment would have to ba made to the authori- 
ties of Government on ascount of peishoush, 
That theory is in accordance with the signi- 
‘fication of the word vaitam. The word may 
mean also discount, commission, or brokerage. 
The origin suggested by the mittadar was 
thab ib was compensation for loss in proocur- 
ing the necessary kind of coias for pay- 
ment to the Revenue Authorities. Apart 
from his case*on previous occasions, the 
Court would be entitled to consider the 
meaning of the word in arriving ata con- 
clusion as to the nature of the cess. If a 
genyndar incorparates cesses which might 
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otherwise be unenforceable with the rent, the 
ryots might not ba at liberty to split up 
what they had agreed to be incorporated 
with the reat. But, in this case, as in 
many others, the cesses have always treated 
as separate from the rent, though always 
paid by the ryots. Possibly, She mittadar 
considered it desirable for the maintenance 
of his own digaity, to ba ableto collect 
various kinds of cassas from his ryoés. Or it 
may be that he found that the attempt to 
incorporate might lead to difficulties which 
he might not ba able to surmount. What. 


‘ever the reason may have baen, the cesses 


have always remained distinch and unnin- 
corporated with the rant. The mittadar ig 
entiraly unable to suggast how a payment 
of this natura could bs regarded ag a charga 
on the laad, or how it could bə an incidant 
of the tenuraif ib cannot be regarded as a 
part of the rəntb itself. Bat if the cago got 
up by him on previous occsions was true, 
then indeed there woull bs good reason 
tə hold that the tenants must ba held to bə 
bound to make the payment; for his theory 
was that, in consideration of the rent baing 
reduced, the ryots agreed to pay these casses. 
That would ba good consideration for the 
promise to mike the payments, and thera, 
would be no reason for holding that they 
were uot bound by such an agreement. But, 
if that theory was true, it would algo 
follow, unfortunately for the mittadar, that 
the vattam would cease to be payable when 
the ryots themselves began to pay in the 
eins in which he would have to make pay- 
ment to Government. A fee payable fora 
particular purpose can no longer be enforced 
when that purpose fails. The mittadar has 
expressly stated on the previous oceasions 
that vattam was payable for the purpose of 
enabling him to convert the coins in which 
his ryots made payment into others. Con- 
version having ceased to be necessary, the 
mittadar ceased to be entitled to the pay- 
ment. The fact that tha ryots have con- 
tinned to pay for along time after conver. 
sion of their coins became unnecessary would 
be no ground gor compelling them to make 
the payment when they object to it. Ib ig 
not stated that there was any fresh contract 
when a charge took place in the manner of 
the payment of rent originally in vague 
amongst the ryofs. On the view, therefore 
put forward by the mittadar on the occa’ 
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sions of previous disputes, we must hold 
that he was not entitled to enforces payment 
when the disputes arose in 1317. 

As already stated, we are entiraly unable 
to agree that the explanation put forward 
by the plaintiff’s predecessor-in-title muab ba 
completely overlooked in deciding the ques- 
tion betwean the parties. If we did so, the 
signification of the word vattam would still 
stand in the way of the plaintiff and in any 
event the case is not one in which the 
Court would be bound to presumo that the 
origin of the payment was such as to make 
it obligatory for ever. The Courts have 
found considerable difficulty in deciding 
what cesses formerly levied by land-holders 
would ba considered as binding on ryots. 
Claims known as sadarwar, savarinuz-zur 
and madart kasuru and various other sorts 
of claims have come before the Courts from 
time to time. Somes of them have been 
upheld while others have nob racaived sap- 
port. Perhaps one test in deciding whether 
any cess should ba upheld as permanent 
would be to sea whether it was paid to 
discharge obligation which might ba held 
to lia on both the zemzndar and the ryol. 
In such a case, it might ba taken that tha 
payment of such a common charge was 
“taken into account in fixing the reat other- 
wise payable. The District Judge relies on 
the case of Venkatagopal v. Rangappa (5) as 
jusvifying the implication cf a contract to 
pay vattam for ever. That was a cass 
where the question was, what was the rate 
of rent payable by the ryot ? Acsording 
to Act VIIL of 1865, the primary question 
to be determined in such a case was whether 
there was any contract babween the land- 
holder and the ryvoét which fixed the rate of 
rent. No question of consideration would 
arise in such a cise. The mutual relation. 
ship between landlord and tenant and the 
rights and obligations incidental to the 
tenure would be sufficient consideration. 
The question in his case is not what the 
rent payable to the zemindar is. Therefore, 
clause 1 of section 11 of Act VIII of 1865 
has no application. Wher something is 
claimed in addition to rent, the question 
would arise whether there was any con- 
sideration for the payment made in addi- 
tion to rent. In Arumugam Ohetii v. 


Venkateswara (1), where an additional pay- 
(5) 7 M. 365. ° 
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mens had bean made and its origin was 
known, the Coart held that there was no 
consideration although the additional pay- 
ment was algo made asrent. The prasent 
case is a stronger one and it would, therefore, 
be open to the Court to infer, from the 
circumstances of the case, that either there 
was no consideration or that the considera- 
tion has failed. In Bonunadevara Venkata 
Narasimha Naidu v. Samanedam, Ramamma 
(6), the question arosa with respect to 
the Vallar Estate whether the zemindar 
was entitled to the payment of a cass called 
ghattatumulu. According to the findings of 
fact arrived at by the lower Courts, thera 
the cəss was originally paid in considera- 
tion of the zemindar making repairs to 
water-channels, These repairs became un- 
necessary and the zemzndar ceased to make 
them in consequences of the introduction of 
the Government anicut system. We held 
that, when the repairs bscame unnecassary, 
the cess ceased to be leviable. This judg- 
ment was followed in Second Appeal 
No, 545 of 1911. Mr. Srinivasa Aiyangar 
has referred to Foley's Oharity Trustees v. 
Dudley Oorporation (7). There it was proved 
that certain turopike trosbees mada pay- 
ments to a charity for a very long tima 
and the question was whether they, rather 
their successors the corporation of the placa, 
ware bound to coatinus to make piymants, 
they having deslined to do so. The case 
was one in which nothing more appeared 
than that the turnpike trusteas hal, for 
no reason disclosed to the Court, made 
periodical payments for a long bima, The 
presumption nesesasarily arose in saci 4 
case that the trastess would nob have made 
the payment grataitously for a long period 
and that there musth have been some con: 
sideration. Tho presumption made by the 
Court was that the grant to the trastees 
was subject to a rent charge in favour of 
the charity that claimed the payment. It 
is impossible to apply that case to the present 
one and to siy that the payment of vatiam 
which was not made till 1825 was a charge 
on the holding of the ryots. Undoubiedly, the 
land was not granted to them subject to such 
a payment, for, then, they would have paid 
it always apart from the fact that the hold- 
(6) 16 Ind. Cas. 208. 


(7) (1910) 1 K. B. 817; 79 L. J. K. B. 410; 10214. 


T: 1; 74 J. P, 4l; 8 L. G. R. 320, e 
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ings of the ryots. Undoubtedly, the land was 
not granted to them subject to sucha pay- 
ment, for, then they would have paid it 
always, apart from the fact that the holdings 
of ryots would hardly be held ordinarily to 
have been granted to them. If a charge was 
created in 1825, for what purpose was it 
created? We cannot make the inference of 
such a charge, having regard tv the nature 
of the payment and the case set up by the 
mittadar in"1855 and 1884 as to the reason 
for the payment. It is contended by Mr. 
Srinivasa Aiyangar that the question is 
really one of fact and that the District Judge 
was entitled, if he thought proper, to presume 
that there must have been an origin for the 
payment which made it enure for ever. We 
are unable to agree with him. In the first 
place, the District Judge does not seem to 
have kept in view the real nature of the 
presumption that he was asked to make. 
He was wrong in supposing that Venkata- 
gopal v. Rangappa (5) was an analogous 
case. His attention does not seem to have 
been directed to the difference between a 
payment made standing by itself, and an 
addition to the rent paid by a ryot to a 
zemindar, He did not take into account the 
explanation offered by the miitedar on pre- 
vious occasions for the payment, ven 
apart from these errors, we are by no means 
convinced that the question whether a pre- 
sumption of this kind should be made or not 
is one entirely of fact. 


We must hold that on the facts proved and 
the circumstances, under which vatiam was 
paid by the ryofs from 1825, that we cannot 
be held to be bound to make the payment 
and that the zemindar was wrong in includ- 
iog a liability to pay vattam in the pattas, 
There is no reason for supposing that it is a 
charge on the ryot’s holding or that it was 
connected with the tenure of the land. We, 
therefore, modify the decrees of the. lower 
Courts by directing that the provision for 
the payment of tattam in the patias be struck 
out. We direct that the appellants do pay 
half the costs of the respondent in the second 
appeals. The Second Appeals, (namely, Nos. 
1895, 1882, 1897, 1941 of 1910 of 1911, 
1888, 1953, 1937, 1907, 1508, 1923, 1924 and 
1957 of 1910) against Appeal Suita Nos. 811, 
736, 813, 859, 802, 803, 873, £854, 823, 
824, 840, 841 and 877 must abate. The 
respondents are entitled to their costs out 
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of the estate of the regpective deceased ap- 
pellants. The objection as to the death of 
the appellants in the second appeals against 
Appeal Suits Nos. 655 and 657 is not pressed. 


-+ ALLAHABAD HIGH COURT. 
APPLIGATION FOR PRIVY Councin APP#AL IN 
First Ory Appeat No. 437 or 1909. 
December 7, 1912. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerji. 
ANANT RAM AND otmers—Pnratntires — 
APPELLANTS 
tersus 
Raja SHEORAJ SINGH AND orgsrs— | 
DeFreNnDAd TS-— RESPONDENTS. 

Privy Council Appeal—Substantial question of law of 
general importance. 

In an application for leave to appeal to the Privy 
Council, two questions of law were raised: first, whe- 
ther the burden lay upon a mortgagee, who had taken 
a mortgage from the manager ofa joint Hindu family, 
to prove that the debt was incurred for family neces- 
sily, and second, whether if the debt was not so in- 


curred, the interest of the mortgagor alone could be 


sold in enforcement of the mortgage : 

Held, that the questions raised were substantial 
questions of law of general importance aud that, 
therefore, the case wasafitone for appeal to the 
Privy Council, 


Application for leave to appeal to Privy 
Council, 

Mr. G. L. Agarwala, for the Appellants. 

Mr. Ryves, for the Opposite Party. 

3JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council. 
The value of the subject-matter of the suit in 
tke Court below exceeds Rs. 10,000. That 
Court made a decree for Rs, 15,985-3-10. 
This amount upon appeal preferred by some 


‘of the defendants was reduced by this Court 


by a sum which is much less than Rs. 10,000. 
Therefore, the value of the subject-matter of 
the proposed appeal to His Majesty in Council 
is below Rs. 10,000 and theecase does not ful- 
fil the requirements of section 110 of the Code 
of Civil Procedure. 

It is, however, contended that questions of 
general importauce are involved in the case 
and that we should certify itas “otherwise 
a fit one fer.appeal to His Majesty in 
Council.” The questions which arose in the 
case are two-fold. First, whether the burden 
lies upon a mortgagee, who takes a mortgage 
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from the manager, of a joint Hindu family 
governed by the Mitakshara law, to prove 
that the debt was incurred for family necessity 
and the second is whether if the debt was not 
so incurred, the interest of the manager of the 
family, that is, of the mortgagor in the 
mortgaged, property, could be sold in enforce- 
ment of the mortgage. 

The first question was considered by a Fall 
Bench of this Court in the case of Chandra 
Deo Singh v. Mata Prasad (1) but the learned 
Judges who constituted the Full Bench were 
not unanimous on the point. 

The second question was decided against 
the mortgageein Kali Shankar v, Nawab Singh 
(2), following the ruling of the majority of 
the Full Bench in the case first mentioned. 
The view taken in this last mentioned case is 
opposed to the decisions of the Caleutta High 
Court. So thatitis clear that substantial 
questions of law of general importance are 
involved in the proposed appeal. We are, 
therefore, of opinion that the case is “other- 
wise a fit one for appeal to His Majesty in 


Couscil,” and we so certify, 
(1) 81 A. 176; 6 A, L. J. 263 (F. BJ); 1 Ind. Cas, 


479. 
(2) 81 A. 507; 6 A. L, J. 762; 3 Ind. Cas. 909. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin Appzat No. 194 or 1912. 
November 6, 1912. 
Present: —-Mr, Lindsay, A. J. O., and 
Pandit Kanhaiya Lal, A. J. ©. 
KHANJAN SINGH AND anotasr— 
PLAINTIPES— APPELLANTS 
VETSUS 
BHIKAN SINGH AND OTHERS— 
DERENDANTS— REBPONDENTS, 

Limitation Act (IX of 1908), ss. 6, 7, 9, 81—Period 
or limitation, stoppage of—Disability or inability to 
sue after accrual of gause of action, effect of— Voluntary 
and involuntary disabilities— Application of section 6 
to section 31. 

Where limitation once begins to run, no subse- 
quent disability or inability to swe can stop running 
of the time; there is no distinction between volun- 
tary and involuntary disabilities. 

The period of limitation prescribed by section 31 of 
the Limitation Act cannot be extendetl by the applica- 
tion of section 6 of the Act. 

Appeal against an order of the District 
Judge of Sitapur, dated 29th April 1912, 
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upholding that of the Sub-Judge, Sitapur, 
dated 96h March 1912. 


Mr. St. G. Jackson, for the Appellants. 

Mr. Waetr Hasan, for the Respondents. 

JU DGMENT.—The question for considera- 
tion in this case is whether a person 18 
eutitled to the benefit of section 6 of the 
Indian Limitation Act, so as to extend the 
period of grace allowed by section 31 of the 
Act if he was a minor at the time when the 
latter section came into operation. 

The plaintiffs-appellants are the representa- 
tives-in-interest of Tilok Singh, who was a 
joint owner with Kallu Singh of a simple 
mortgage-bond, executed by Raghubar Singh, 
father of defendants Nos. 1 and 2, and 
Baldeo Singh, father of defendants Nos. 3, 4 
and 5, on the 17th October 1834. The mort- 
gage money was payable on the 30ih January 
1385 and under Article 132 of the Limitation 
Act, which was applicable to simple mortgages 
according to the decision of their Lordships of 
the Privy Councilin Vasudeva Mudaliar v. 
Srinivasa Piliai (1), the limitation for a suit 
for the recovery of the amount due on the 
said mortgage expired on the 30th January 
1897. 

The plaintiffs’ allegation was that Tilok 
Singh died in February or March 1597, 
leaving three sons, Khanjan Singh and Karan 
Singh, the present plaintiffs, and Chandrike 
Bakhsh Singh, who is defendant No. 6; that 
a partition took place between Kallu Singh 
and the sons of Tilok Singh sometime in 1899, 
whereby the bond in question was allotted to 
the share of the latter and that Karan Singh 
plaintiff No. 2 was a minor on the 7th August 
1908 when section 31 of the Indian Limita- 
tion Act came into force and did not attain his 
majority till the 4th September 1911, that is, 
till after the period of two years’ grace allowed 
by section 31 of that Act had expired. The 
present suit was filed on the 3lst October 1911, 
The Courts below dismissed it on the ground 
that the claim was barred by limitation. 


The history of the legislation calminating 
in the passing of Act IX of 1908 is too well- 
known to require any mention. The result 
of the decision of their Lordships of the 
Privy Counsil in Vasudeva Madaliar v. 
Srinivasa Pillat (1) was ot to introduce a 


(1) 30 M. 426; 17 M. L. J. 444; 6 O. L. J. 879; 2 M. 
L. 1. 833; 9 Bom. L. R. 1104 (P. C); 34I. A. 187; 11 


O, W. N. 1005; 4 A. L. J, 625. 4 
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new period of limitation bub to put an inter- 
pretation upon Article 147 of the Limitation 
Act, which had the effect, in certain terri- 
tories, of curtailing the period ot limitation 
for suits on simple mortgages as till then 
understood. A large number of mortgages, 
for which the period of limitation, as 
till then understood, was believed to be 60 
years, had thus become barred by limitation. 
Section 31 of Act IX of 1903 was enacted 
to revivesthose mortgages so as to allow a 
period of two years from the date of the 
passing of that Act for filing suits for the 
recovery of the amounts due on them. 


Section 6 of the Limitation Act lays down 
that where a person entitled to institute a 
suit is, ab the time from which the period of 
limitation is to be reckoned, a minor, he may 
institute the suit within the same period, 
after his disability has ceased, as would 
otherwise have been allowed, from the time 
prescribed therefor in the third column of the 
first Schedule. This section is confined in its 
operation to the postponement of the start- 
ing time entered in the third column of the 
first Schedule, and though that schedule, like 
the schedules of other Acts, is subject to the 
general provisions of the Act, there is no- 
thing in section 831 of the Act to extend the 
period of two years allowed by it in the event 
referred to in section 6, unless the effect of 
section 831 ba taken or deemed to bs to sub- 
stitute for the period mentioned in column 
two of Article 182 of the first Schedule a 
period of 60 years from the date of the mort- 
gage or two years from the date of passing of 
that Act whichever may be shorter. It is not 
necessary, however, to go into that ques- 
tion in this case, because on the plaintiffs’ 
own showing, plaintiff No. 2 was born 
eight years after the accrual of the right to 
sue on that deed, and under section 9 of the 
Limitation Act, when once time has begun to 
run, no subsequent disability or inability 
to sue can stop it. As stated by Darby and 
Bosanquet, “when the time has once begun 
to run, it will continue to do go, even should 
subsequentevents occur which render itanim- 
possibility that an action should be brought.” 
Even circumstances beyond the control of 
the plaintiff bave been held not to relax the 
rigour of this rule in favour of the plaintiff, 
In Prideauz v. Webber (2), a case that 


(2) 1 Lev, 31. 
. 
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occurred during the time of the English civil 
wars, the plaintiff, in” answer to a plea of 
limitation, replied “that a civil war had 
broken out aud the Government was usurped 
by cartain traitors and rebels which 
hindered the course of jastice and by 
which the Courts were shut up, and that 
within six years after the war ended, he cam- 
menced his action: and yet his replication was 
held to be ill.” In Doe de Duroure v. Jones 
(3), Lord Kenyon said that he never heard it 
doubted whether when any of the statutes of 
limitations had bagun to run, a subsequent 
disability would stop their ranning and that 
it was mischievous to refine and make distinc- 
tions batwesn voluntary and involuntary 
disabilities. Ju Murray v. Watkins (4) and 
Garner v. Wingrove (5), it was held that 
where time under the Statute of Limitation 
has commenced to run in favour of a person 
in possession of land against an owner, who 
is under no disability, the running of the 
time is not interrupted by the infancy of a 
person succeeding to the owner’s interest, 
even if the legal title is in trasteas. In 
Siddhessur Dutt v. Sham Ohand Nundun (6), 
ib was held that a minor on coming of age 
ciunot avail himself of the benefit of sec- 
tion 7 of the Acbin respect of aright of suit 
which occured before his birth or adoption.. 
In Vira Pillai v. Murugı Muttayan (7), Scot- 
land, C. J. and Innes, J., observed that when 
a cause of action accrued to the plaintiffs’ 
father when he was under no disability, 
his san suing as his representative cannot 
avail himself of the plea of minority. In 
Lachmin Prasad v. Bhagwan Singh (8) 
and Bhagat Bihari Lal v. Ram Nath (9), 
it was laid down that the person whose 
minority would, under section 7 of the Limi- 
tation Act of 1377, save the operation of 
limitation must be the person who was 
entitled to bring the suié or make the appli- 
cation on the date from which the period of 
limitation for the particular suit or applica- 
tion was to ba reckoned. It might be 
possible to concaive of a tase in which, but 
for sucha provision, a succession of births 


(3) 4 T. R. 30052 R. R. 390. 

(4) 62 L. T. 796. 

(5) (1905) 2 Oh, 233; 74 L. J. Oh. 545; 93 L. T. 131; 
53 W. R. 538. 

(6) 23 W. E. 285; 15 B. L, R. 9 note. 

(7) 2 M. H. C. R. 340. 

(8) A. W. N. (1888) 49. 

(9) 27 A704; A. W. N. (1905) 163; 2 A. L J. 453. 
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and minorities might render the salatary 
rules of limitation ¢ practicaliy futile and 
nugatory. 

The plaintiffs’ suit is, therefore, on their 
own showing barred by time. We dismiss 
the appeal accordingly with costs. 


Appeal dismissed, 
® 





MADRAS HIGH COURT. 
Seconp Ovin Appgat No. 1259 or 1910. 
January 17, 1913. 
Present: —Sir Ralph Benson, Krt., Judge, and 
Mr. Justice Sundara Aiyar. 

PERI LAKSHMINARASIMHAM 
PANTULU GARU — APPELLANT 
versus 
Sree Sree RAMACHANDRA MARDA- 
RAJA DEO GARU, minor, BY GUARDIAN, 


tag COLLECTOR oF Gansaw— RESPONDENT, 

Madras Estates Land Act (Mad. Act I of 1908), s. 77 
— Right of zemindar to levy distraint against interme- 
diate tenure-holder—Madras Local Boards Act (Mad. 
Act IIT of 1890), ss. 78, 74—Whether arrears of cess 
recoverable from intermediate tenure-holder can be levied 
by distratnt. 

Section 77 of the Madras Estates Land Act does not 
authorize a zemindar to levy distraint against an 
intermediate tenure-holder. 

Nor can the zemindar levy a cess which had been col- 
lected from him under section 73 of the Madras Local 
Boards Act and which he is entitled to recover from 
an intermediate tenure-holder by means of distraint 
against the latter. 


Second appeal against the decree of the 
District Court of Ganjam, dated 29th March 
1910, in Appeal Suit No. 86 of 1909, preferred 
against that of the Court of the Head- 
quarters, Deputy Collector of Ganjam, in 
Sammary Suit No. 368 of 1908. 

Mr. VY. Ramesam, for the Appellant. 

Dr. S. Swaminathan, for the Respondent. 


JUDGMENT.—lIn this case, the suit was 
instituted to set aside a distraint upon the 
plaintiff's land made by the defendant who 
is a zemindar. The plaintiff is an inter- 
mediate tenure-holder under the defendant. 
Tha distraint was levied in order to recover 
a portion of certain arrears of cess which 
had been collected from ethe defendant 
under section 73 of the Madras Local Boards 
Act and which portion he was entitled to 
recover from the plaintiff. s 

The first question argued before us is 


3 that section 77 of the Estates Land Act 
» 


dées not authorise the zemindar to levy 
distraint against an intermediate tenure- 
holder and we think the language of section 
77 is clear to support that contention. This, 
in fact, is not disputed by the learned 
Vakil for the respondent. Section 77 says:— 
“Atany time after an arrear of rent has 
become due .. . the tand-holder may, 
in addition to any other remedy to which 
he is entitled by this Act, in respect of 
any arrear of rent which has ae@crued due 
within the next preceding twelve months, 
distrain upon his own responsibility the 
moveable property of the defaulting ryot 
vs so aes œ’) There can be no doubt that 
the plaintiff is not a ryot within the meaning 
of the Estates Land Act. But it is argued 
that sections 73 and 74 of the Madras 
Local Boards Act give power to a zemindar 
to recover arrears of cess as arrears of 
rent, and that, since the zemindar has gct 
power to recover- arrears of rent from the 
ryot by distraint, he has similar power as 
against intermediate tenure-holder from 
whom he is entitled to recover arrears of 
cess paid by him. The argument is prima 
facie untenable. Section 73 says ee 

... Provided that in all cases where 
a person holds lands with or without a right 
of occupancy as an intermediate land-holder 
on an under-tenure created, contained or 
recognised by a land-holder, it shall be 
lawful for the land-holder to recover from 
the intermediate land-holder the whole of 


the tax paid by -the land-holder in respect 


of lands held by the intermediate land-holder 
less one-half the tax assessable on the 
amount of any kattubad?, jodi, poruppo or 
quit-rent payable by the intermediate land- 
holder to the land-holder,” and section 74 
says that “every land-holder (or intermediate 
land-holder as the case may be) shall, in 
collecting or recovering the portion which 
may be due te bim”, under the proviso 
referred to, “be entitled to exercise the 
same power as may, under any Act or 
Regulation which now here is, or hereafter 
may be, in force, be exercised by any land- 
holder in the collection and recovery of 
rent sas a .. « The learned 
Pleader for the respondent wants us to 
say that every land-holde?® is entitled to 
exercise in collecting a cess the same powers 
aa those which any land-holder may possess 
as regards rent. But such power of a 
o 
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land. holder must be considered with reference 
to the person against whom the power is 
to be exercised. There is no Act or Regula- 
tion which authorises the landlord to levy 
distraint upon the property of a tenure-holder 
for recovery of rent. Sestion 77 of the 
Estates Land Act, as we have pointed out, 
only authorises a landlord to levy distraint 
upon the moveable property of the ryot. Thus 
even if we read the word ‘any’ as meaning 
any one of the class of land-holders vested 
with the largest possible powers for recovery 
of rent, it is not shown that any land-holder 
has got power to levy distraint upon the 
property of a person other than a ryot. 
But we may observe that tke words ‘any 
land-holder’ in section 74 of the Local Boards 
Act possibly mean such land-holder. We 
are of opinion that section 77 of the Estates 
Land Act does not apply. The result will 
be that the distraint will be declared to be 
illegal and will be set aside. We must, 
therefore, ask the District Judge to inquire 
and find what damages, if any, were 
sustained by the plaintiff by reason of the 
distraint complained of. Further evidence 
may be taken on the point. The finding 
will be submitted within three months from 
the date of the receipt of this order, and 
ten days will be allowed for filing objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
of Ganjam submitted the following 


FINDING. 


1. I have been required by the High Court 
to submit my finding on the following 
issue !-—~ 

“What damages, if any, were sustained 
by the plaintiff by reason of the distraint 
complained of?” 

2, When the matter was taken up for 
inquiry, the Vakils on both sides informed 
me that they had no fresh evidence to 
adduce. The distraint complained of was 
admitted. Plaintiff’s Vakil stated that his 
client, nho is a rich and infinential person, 
was pat to considerable indignity and 
suffered much pain of mind and that he 
is entitled fo substantial damages. He 
admitted ¿bat his client did not suffer any 
actual pecuniary loss by reason of the 
distraint. The Vakil for the respondent 
steted that his client acted bona fide, that 
the provisions of law as to distraint were 
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not clear and that plaintiff is not entitled 
to damages, unless he proves actual pecuniary 
loss and, in any event, is only entitled to 
nominal damages. I am of opinion that the 
plaintiff is entitled to damages even though 
he has not proved acbual pecuniary loss. The 
plaintiff is a well-to-do man and there can ba 
little doubt that a distraint of moveable pro- 
perties is looked upon as adisgraze. In the 
present case, the distraining offi sars entered 
his house and took away a silver rose-water 
sprinkler and some other articles. ‘The dis- 
traint has been held by the High Court to be 
illegal and, consequently, plaintiff is entitled to 
some damages. The defendant, when he took 
it upon himself io distrain property, did s> at 
his own risk and his ignorance of law is no 
excuse, however difficult or complicated the 
law on the subject might bs. The fact that 
he acted without any malice and in the bona 
fide belief that he was entitled to distrain, can 
only go in mitigation of damages. 

3. As there is no evidence of any actual 
pecuniary loss to plaintiff and as if has not 
been shown that the defendant acted with 
malice or any ulterior motive, [am of opi- 
nion that Rs. 50 would be a reasonable sum to 
award to the plaintiff. 

This second appeal coming on for final” 
hearing this day, after the return of the find- 
ing of the lower Appellate Court upon the 
said issue, the Court delivered the follow- 
ing 

JUDGMENT.—We accept the finding and 
reversing the decrees of the Courts below 
award the plaintiff Rs. 50 damages with in- 
terest at 6 per cant. from this date to the 
date of payment. The defendant will pay 
the plaintifi’s costs throughout, 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Miscentangous First CIVIL APPEAL No. 252 
or 1912, 

January 23, 1913. 
Present:—Mr. Justice Beadon. 


BHAGAT SINGH—Derenpant— 


°, APPELLANT 
VETSUE 
SADA NAND BROTHERS—Pcaryzters— 8 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. KLS, 
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vr. %—Interlocutory orde?—Admitting document in 
evidence—Appeal-—-Review of judgment—Delay in pre- 
senting application forreview—Objection not taken in 
first Court. 

An interlocutory order admitting or excluding a 
document would not ordinarily be appealable. 

An appeal would lie from an order holding a docu- 
ment inadmissikle in evidence on reviewing a previ- 
ous order to the contrary. 

Where an application was presented after the 
prescribed period of 90 days, but the application, 
clearly pointed out that it was presented on the 
first possible opportunity and in spite of the fact that 
the question of limitation was thus prominently 
brought to notice, no objection was taken in the lower 
Court on the ground that the cause of delay was” in- 
sufficient and, consequently, the point was not further 
inquired into, the Court would not order further in- 
quiry into the cause of delay. 


Miscellaneous first appeal from the order 
of the District Judge, Lahore, dated 12th 
February 1912, cancelling his order of the 
6th October 1911, and admitting the docu- 
ment in question in evidence. 


Bawa Sewa Ram Singh, for the Appellant. 

Rai Bahadur Lala Sukh Diyal, for the 
Respondents. 

JUDGMENT.—On 6th October 1911, 
when a witness was called to prove a certain 
document, the lower Court ordered the docu- 
ment to be returned holding that, though put 
forward as an acknowledgment, it was a 
promissory-note bearing a one anna stamp 
only and that it was inadmissible in evi- 
dence. 

The next hearing of the case took place 
on the 22nd January 1912 but in the mean- 
time, the hearing of the case has been 
adjourned on the joint application of the 
parties. 

At the hearing on 22nd January 1912, an 
application was made to the lower Court to 
re-consider the question regarding the ad- 
missibility of the document onthe ground 
that the decision had been arrived at before 
Counsel had had an opportunity of thorough- 
ly examining the document and citing authori- 
ties, and it was expressly pointed out in the 
application that it Was being made on the very 
first-date on which after the decision the case 
had come up for hearing. 

On receiving this applicati®n, the lower 
Court thought that prima facie there 
were good grounds for re considering its 
decision but, as the opposite ‘party was 
unprepared to meet the application, it 
granted an adjournment tothe 12th Feb- 
ruary 1912. ii 
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After hearing arzumeuts on ] 2th February 
1912, the lower Court came to the conclu- 
sion that the document was an acknow- 
ledgment and not a promissory-note and 
ordered the document to be admitted in 
evidence. 

An interlocutory order admitting or 6x- 
cluding a document would not ordinarily be 
appealable as, in the event of an appeal from 
the final decision of the case, the correctness 
or incorrectness of such an order could be 
made aground of appeal but it is contend- 
ed thatthe order of 6th October 1911, falls 
within the definition of “judgment,” —that in 
re-considering the decision of that date, the 
lower Court granted an application for re- 
view of judgment—and that under Order 
XLVII, rule 7, Civil Procedure Code, an 
appeal lies from the order granting the ap- 
plication for review. 

I am inclined to’ think that these conten- 
tions have some force and that an appeal 
lies but, assuming that the appeal lies, I 
do not think that it can succeed on the 
merits. 

On appeal under Order XLVII, rule 7, 
Civil Procedure Code, the grounds on which 
an order granting an application for review 
can be objected to, are confined to the 
following, 


(a) that the application was in con- 
travention of the provisions of rule 


(b) that the application was in contra- 
vention of the provisions of rule 
d, or 

(c) that the application was after the 
expiration of the period of limita- 
tion prescribed, therefore, and with- 
out sufficient cause. 


As regards (a), itis admitted that there 
was no contravention of the provisions of 
rule 2, 

As regards (b), the only contravention 
of the provisions of rule 4, alleged in the 
grounds of appeal, is that the application 
was granted without proper notice to the 
opposite party and I am unable to accept 
this allegation as correct. Qn the 22nd 
January 1912, the application was only 
admitted to a hearing subject to eobjection 
by the opposite party and by the adjourn- 
ment to 12ctn February 1912, the opposite 
party had ample notico and ample opporfu- 
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nity for meeting the application with any 
objections it thought fit to offer. 

As regards (c), the application was, no 
doubt, presented after the prescribed period 
of 90 days but Counsel for the respond- 
ent urges that negotiations took placa with 
a view toa compromise aud this allegation 
is supported by the fact that the parties 
made a joint application for adjournment 
of the case. Itis true that these negotia- 
tions were not expressly mentioned in the 
application but ib is clearly pointed oub in 
the application that ib was presented at the 
first possible opportunity and, in spite of the 
fact that the question of limitation was 
thus prominently brought to notice, no 
objection was taken in the lower Court 
on the ground thatthe cause of delay was 
insufficient and, consequently, the point was 
not further inquired into. Under these 
circumstances, Iam note prepared to order 
further inquiry at this late stage into the 
cause of delay which does not appear to me 
to have been without sufficient cause. 

For these reasons, I find that no valid 
objection can be taken to the order granting 
the application for review and, as already 
pointed out, the question whether or not 
the document is admissible in evidence is 
not one which need be decided in the 
present appeal. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
FULL BENCH, 

First Civiu Appeau No. 52 or 1911. 
January 21, 1913. 
Present:—-Sir Henry Richards, Kr., Chief 
Justice, Mr. Justica Banerji and 

Mr. Justice Tudball. 
` Tus COLLECTOR or MIRZAPUR Cocart 
or Warps BSTATE OF B. Bent Mapao Das— 
PLAINTIFF — APPELLANT 
versus 
BHAGWAN PRASHAD AND OTHERS — 
DEFENDANTS — RESPONDENTS, 

Transjer of Property Act (IV of 1882), 8s. 59, 100— 
Mortgage —Attested by only one wilness--Invalid mort- 
gage — Charge. 

A mortgage-deed was attested by only one witness: 


Held, that the’deed was neither a mortgage nora 
charge. 

Shamu Putter v. Abdul Kadir Ravuthan, 35 M. 607 
at pp. 610, 611; 16 O. W. N. 1009; 23 M. L. J. 321, 12 
M. L. T. 338, (1912) M. W.N. 935, 10 A. L. J. 259, 14 
Bem. L. R. 1034, 160. L. J. 596, 39 I A. 220, 16 Ind: 
Cas. 250, referred to. 
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First appeal from the decision of the Sab- 
ordinate Judge of Jaunpur, dated the 26th 
September 1910. 

Mr. Ryves, for the Appellant. 

The Hon’ble Dr. Sunder Lal (with him 
Mr. Haribans Sakai), for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for sale on foot of an alleged mort- 
gage. The document is dated the llth of 
July 1900. It purports to have been 
executed by a number of peraon3 who are 
stated to have been the adalb members of a 
joint Hindu family. The present suit is 
brought against all the members of the 
family. The Court below dismissed the 
plaintiff’s suit hence the present appeal. 

The appellant has to admit that owing 
to the fact that the docament was attested 
by one wibnesgs only, the deed cannot opsrate 
as a mortgage, having regard to the prs- 
visions of section 59 of the Transfer of 
Properby Act, which requires that a mort- 
gage must ba attested by at Isast two 
witnesses. It is, however, contended that 
the documant, assuming it to have been 
executed by the persons who purpodried to 
do so, amounts to a charge under section 100 
of the Transfer of Property Act, and ought 
to be given effect to as such. It was 
further contended that in any event the plain- 
tiff ought to have a personal deorae against 
such persons as in fact executed the document. 

The question as t9 how a mortgaye mast 
be attested was recantly before their 
Lordships of the Privy Council in the case 
of Shamu Patter v. Abdul Kadir Ravuthan 
(1). In that case, there were several 
witnesses to the document, but it appears 
that these witnesses had signed their names 
ag such merely upon the admission of the 
executants and had notactually witnessed 
the signature of executants. Lt was held 
by the High Oourt of Madras that such 
“attestation” did not falfil the requiremants 
of section 59. On appeal, their Lardships 
of the Privy Council took the same view 
and confirmed the decision of the Madras 
High Court. It is contended that their 
Lordships did not decide the question 
raised in the present appeal, namely, that 
the document might be good asa charge 
although „it fell short of fulfilling the 

16 C. W. N. 1099, 23 


(1) 3 

M.L. J. 321, 12 ML L. 1. 338, (1912) M. W. N. 933, 108 
A. D. J. 259, (4 Bon® L. R. 1034, 16 C. L. J. 593, 39 
I. A. 220, 16 Ind, Cas. 240, 


5 M. 607 at pp. 610, 611, 
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necessary conditiong of a mortgage. We 
cannot accept this view. The suitin that 
case was a suit for sale on an alleged 
mortgage just as the present; and the 
present argument could not well have 
-escaped the attention of their Lordships 
or of the Magras High Court. Asa matter 
of fact, we find from the report in Shamu 
Patter v. Abdul Kadir Ravuthan (1) that 
ib was contended before their Lordships 
of the Privy Council that the document 
might operate asa charge. We must take 
it that their Lordships considered and 
repelled the contention thata charge was 
created. Woe deem ourselves bound by the 
ruling of their Lordshipsin the case to 
which we have referred. 

As to the other point, we must point 
outin the first instance that the suit was 
not a suit fora personal decree. It was a 
suit to enforce payment of moneys alleged 
to be secured by mortgage by sale of the 
mortgaged property. Furthermore we 
find inthe document itself the following 
clause: “In case of breach of the conditions 
laid down in this documant, the said Babu 
Sahib shall have power to realise the 
entire amount mentioned in this document 
together with interest at the said rate from 
the hypothecated properties. The said 
Babu Sahib shall have no power to realise 
it from the persous and pay et cetra from 
us, the executants.”’ 

It is true that in the earlier part of the deed, 
there are provisions that upon failureto pay 
certain instalments, the mortgagee shall have 
power to realise the entire amount “from the 
property hypothecated and also from other 
moveable dnd tmmoveable properties.” These 
are ordinary clauses which find their 
way into a great number of mortgages in 
these provinces. But reading the document 
as a whole, we think that it was the inten- 
tion of the parties that the mortgagee should 
rely upon his remedy against the mortgaged 
property and not against the person of the 
mortgagors. There is certainly no provision 
that a personal decree should be obtained. 
Under these circumstances, we consider that 
the decision of the Court below was correct 
and ought to be confirmed. 

We accordingly dismiss the appeal with 
one set of costs. Costs in this Court will 
geclude fees on the higher scale. 

Appedl dismissed. 
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OUDH JUDICIAL COMMISSIONER'S 
ii COURT. 
EXeCOTION OF Decree Appeat No. 25 
or 1912, 


August 19, 1912. 
Present:—Mr. Piggott, J. ©. 
MAZAHAR ALI KHAN—Jopamenr- 
DEBTOR—APPELLANT 
versus 
HUSSAINI JAN AND OTHERS—- 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47—Appeal 
~~ Question only between judgment-debdtors—Judgment- 
debtors, effect of deposit made by one—HEquities be- 
tween judgment-debtors —Execution of decree, questions 
which can be decided in—Possession, deiivery of, jointly 
to judgment-debdtors. 


A. and B. were both judgment-debtorsin a decree 
for sale obtained bythe mortgagee which provided 
that ifthe mortgage money was paid, possession 
should be given to “the defendant.” One of the judg- 
ment-debtors deposited the whole amount of decretal 
money and the Court executing the decree made over 
the possession of the entire mortgaged property to the 
judgment-debtor who deposited the money. The 
other judgment-debtor appealed. It was contended 
that no appeal lay inasmuchas the matter was not 
between the decree-holder and the judgmoent-debtor 
but between the two judgment-debtors themselves, 
and, consequently the case was not covered by sec- 
tion 47, Civil Procedure Code: 

Heid, (1) that the order of the lower Court having 
been passed under section 47, the appeal could lie; 

(2) that the Court executing the decree had 
nothing whatever to do withthe equities arising in 
the case between the judgment-debtors in consequence 
of the deposit of the decretal amount by one of them; 
it should, therefore, have delivered possession to both 
of them jointly in proportion to their admitted shares 
in the equity of redemption; 

(3) that the singular word “the defendant” in the 
singular included the plural, and that the intention of 
the decree was to provide that in the event of pay- 
ment being made, possession should be given to the 


defendants, A. and B. 
Appeal against an order of the Subordinate 
Judge, Unao, dated Ist March 1912. 
Mc. Zahur Ahmad, for the Appellant. 
Pandit Gotaran Nath Misra, for Respond. 


ent No. 2. 


JUDGMENT. —-This is a jadgment-debtor’s 
appeal in an execution case and it is opposed 
not by the decree-holder but by another 
judgment. debtor, Oneofthe points taken 
on behalf of the respondent is that no appeal 
lies against the order complaiged of. The 
facts are as follows :— 

The appellant, Mazhar Ali Khan, was the 


owner of an entire 16-annas share in a 
certain village and he mortgaged the same 
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to Husaini Jan, the decree-holdep in the 
present case. The contract must have been 
ofthe nature of an anomalous mortgage, 
because Husaini Jan was in possession and 
yet has been found to be entitled to bring a 
suit for sale. Some years after the mortgage, 
the appellant sold a 12-annas share in the 
equity of redemption to the present respond- 
ent, Mubammad Ali Asghar. A substantial 
portion of*the gale consideration was left with 
the vendee to pay off Husaini Jan’s mortgage 
and the apparent intention of the contract was 
that, after the mortgage charges had been paid 
off, Muhammad Ali Asghar should enter into 
possession of a 12-annas share and Masahar 
Ali Khan should receive possession of the 
remaining 4 annas share. As a matter of 
fact, Husaini Jan was not paid off and she 
brought a suit for sale on her mortgage. 
The suit ended in a compromise decree which 
is the decree now under execution. The most 
serious difficulty in connection with this 
appeal arises out of the form of decree passed. 
The Court had to frame a preliminary decree 
for sale under the provisions of Order XXXIV 
rale 4, of the Code of Civil Procedure, and 
at the same time had to give elfect to the 
terms of the compromise. That compromise 
in itself simply provided that a certain sum 
should be payable to the plaintiff-mortgagee 
by a certain date, that in default of payment 
the mortgaged property should be put up for 
sale and that the mortgagee should be entitled 
to continue in possession until payment was 
actually made. It is admitted that the entire 
judgment-debt has been deposited in Court 
by the present respondent Muhammad Ali 
Asghar, aud the question which has arisen is 
whether, under the terms of the decree and 
in execution of the same, the Oourt was 
thereupon bound to put the said respondent 
in possession of the entire 16-annas share, 
or whether it should have prt the respondent 
and the appellant into possession jointly to 
the extent of their respective shares. The 
learned Subordinate Judge has ordered posses- 
sion to be given to Muhammad Ali Asghar 
alone, hence this appeal. The question whe- 
ther an appeal lies or not depends upon 
whether the order of the Court belo. is one 
passed under séction 47 of the Code of Civil 
Procedure, Ido not see under what other 
section the Court below parported to act 
or can be supposed to have acted. The 
question which it had to determine was 
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clearly one relating to the execution of the 
decree and it arose between the parties to 
the suit in which the decree was passed. 
The decree-holder has not seen fif to oppose 
Muhammad Ali Asghar’s application or to 
put in an appearance at the hearing of this 
appeal though she was duly fmpleaded as 
a respondent. it is worthwhile noticing 
that the decree-holder would have had at least 
an arguable case, if she bad seen fit to oppose 
the application, on the ground that the 
decree was so framed as to leave it doubtful 
whether possession could be given to any of 
the judgment-debters in the execution de- 
partment. The decree-holder has, however, 
taken up the position that possession can be 
given by an order on the execution side in 
accordance with the terms of the decree; and 
1 must take it that this is the case of both 
the contending parties now before me. If 
I thought it quite beyond question that the 
decree had neglected to provide for de- 
livery of possession to the judgment-debt- 
ors in the event of the decres being 
satisfied, I might perhaps find some diffi- 
culty about dealing with the case on the 
sole ground that the parties concerned were 
all agreed upon the point. I think, however, 
that though the decree is clumsily worded,. 
it ig at least open żo the interpretation which 
the parties have put upon it. The terms of 
the compromise are embodied inthe decree 
and one of the terms is that the mortgagee 
decree-holder shall continue in possession 
until payment has been made. Then in 
adopting the terms of the compromise to the 
form provided for a decree under Order 
XXXIV, rule 4, of the Codeof Civil 
Procedure, the Court has, 1 suppose 
intentionally, omitted to strike out that clause 
in the printed form which directs that in the 
event of payment being made, possession shall 
be given “to the defendant.’ If the point 
had been contested by the decree-holder, I 
might perbaps have felt some difficulty about 
deciding it. The words “tur maddaaleh ko 
jaedad par qabiz kar dega,” as they appear in 
the decree in question, are a portion of the 
printed form awd have been left standing 
after the recital of the terms of the com- 
promise in such a manner that, according to 
the ordinaryrules of grammatical construction, 
they do not fit in with anything that precedes 
them. It might perhaps have been contended 
by the decres-holfer that the presence of 


314 
GANGA SINGH V, KANSHI RAM. 


these words in the existing decrea was due to 
a mere oversight, and that inasmuch as they 
do not make sense according to the rales of 
grammatical construction, when taken in their 
apparent context, they ought simply to be 
disregarded altogether. 1 incline, however, 
to the opinion’that the omission to strike out 
these words from the printed form was 
intentional, 
pi ovide for delivery of possession on the exs- 
cution side in the event of the decree being 
satisfied by the judgment-debtors and that 
the only oversight committed was that 
sufficient pains were not taken to bring the 
words of the printed form, which were left 
unerased into harmony with the earlier 
portion of the decreeas it stood after the 
terms of the compromise had necessarily been 
sabstitated for the earlier portion of the 
printed form. In any case, E am clearly of 
opinion that this interpretation of the decree 
has been accepted by all the parties concerned, 
by the decree- holder and by both the contesting 
parties to the appeal now before me. I feel 
no hesitation, therefore, in actepting this 
interpretation of the decree as correct. Now, 
in my opinion, the Court below had nothing 
whatever to do with any equities which may 
arise between the judgment-debtors in conse- 
quence ofthe fact that the whole of the 
decree-money was paid into Court by one of 
them, namely, by Muhammad Ali Asghar. 
That may be a question arising out of the 
executicn and satisfaction of this decree and 
may have to be determined hereafter in a 
separate suit; bub it is nob @ question 
relating to the execution or satisfaction of the 
decree within the meaning of section 47 of the 
Code of Civil Procedure. What the Court 
had to do was to take note of the fact that one 
of the two judgment-debtors had deposited 
the whole of the decree-money and then to 
determine what consequences onght to follow 
in accordance with the terms of the decree. 
The question in issue narrows itself Gown, 
therefore, to the corfect interpretation of the 
word “aur mudda-aleh ko jaedad par garbis kar 
dega”, which I have already quoted. The 
GENAH is so far defective that the word 
muda-aleh is in the singular number, whereas 
_there were two defendants in the case who 
stood upon an equal footing ¢s holding 
different shares in the equity of redemption. 
In view of the fact that the wards are simply 
taken from the printed fornf, and that the 
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decrea mosh certainly does not provide that 
possession shall be given to whichever of 
these defendants may deposit the whols of the 
decree-money, I think the only interpretation 
which can reasonably ba put upon the decree 
is that in this context the singular inclades 
the plural, and that the intention of the 
decrees was to provida thab in thse event of 
payment being made, possession should ba 
given to tne defendants. It will, af course, 
have to ba given to the two of them joiatly 
and they will enjoy possession in proportion 
to their admitted shares in thse equity of 
redemption. 

I accordingly accapt this appeal, səb asida 
the order of the Court below and, in lieu 
thereof, direct that possession over the mort« 
gaged property be given to Mazahar Ali Khan 
and Muhammad Ali Asghar jointly in pro- 
portion to their respective shares, that is to 
say, 4 annas to the former and 12 annas to 
the latter. The respondent Muhammad Ali 
Asghar must pay the appellant’s costs in this 
and in the lower Court. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Civin Rersrexce Case No. 55 of 1911. 
January 4, 1913. 
Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 
GANGA SINGH AND OTHERS —JUDGMENT- 
DEBTORS —APPALLANTS 
versus 
KANSHI RAM— AUCTION- PURCHASE R— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 113, O. XLVI, 
r. 1—Reference to High Court— Referring Court having 


no jurisdiction to heag appedl—No reasonable doubt 
entertained. 


Where no appeal lies to an Appellate Court, the 
Court has no jurisdiction to deal with the case and to 
make a reference to the High Court under rule 1, 
Order XLYI, Civil Procedure Code, 

Reference cannot be made where the referring 
Judge entertains no -reasonable doubt on the law 
point on which opinion is required. 

Case referred under section 113, Civil 
Procedure Code, by the Divisional 
Judge, Gujranwala Division, ate Lahore, 
with his No. 513, dated 10th July 1911, 
for the orders of the Chief Court. ; 


Baby M, N. Mukerjee, for the Appellants? 
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MOHESHPUR COAL CO. LD, V, JOTINDR& NATH GUPTA, 


Pandit Sham Lal, for the Respondent. 

JUDGMENT.—This is a reference made 
by the Divisional Judge of Gujranwala 
under section 113 of the Civil Procedure 
Code, The learned Divisional Judge has 
stated the case in a lengthy order and has 
recorded his own opinion in favour of the 
judgment-debtor with a recommendation that, 
for the reasons given by him, the auction 
sale of the house belonging to the judgment- 
debtor, which was made on the 27th February 
1911, be set aside and that the judgment- 
debtor be permitted to deposit R3. 66.4 
being a sum equal to 5 percent. of the 
purchase money, for payment to the auction- 
purchaser. 

In the concluding paragraph of his state- 
ment of the case, the Divisional Judge notices 
thecontention advanced on behalfofthe auction- 
purchaser that no appeal lay to him from the 
order of the Munsif sanctioning the sale, and 
he accepts that contention, holding that no 
appeal was competent under Order XLIII, 
rule 1, clause (j) of the Civil Procedure 
Code. Ib is clear that if no appeal lay to 
the Divisional Court, the learned Jadge 
had no jurisdiction to deal with che case 
and, consequently, had no power to make 
a reference to this Court under Order 
XLVI, rule 1, which is to bə read with 
section 113 of the Code. The only course 
left open to the Divisional Jadge was to 
dismiss the appeal without expressing any 
opinion on the merits of the case, leaving 
the judgment-debtor to apply to this Coart 
on the revision side, if so advised. If, on 
the other hand, an appeal did lie to the 
Divisional Judge, since upon his view of the 
case, the right of the judgment debtor to 
make a further deposit of Rs. 66-4 was 
clear and the learned Judge entertained nə 
reasonable doubt in respect of it, the necessity 
for ‘the reference under Order XLVI did 
not arise and no such reference should have 
been made. 

For the above reasons, we desiins to 
entertain this reference and direct that the 
papers be remitted to the Divisional Judge 
to deal with the case according to law. 


Case returned. 
d 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civit Sorr No. 694 
or 1912. 
December 9, 1912. 

Present: —Mr. Justice Fletcher, 

MOHESHPUR COAL Co. Lo.—Prarrtises 
versus e 
JOTINDRA NATH GUPTA AND ANOTHER 
—- DEFENDANTS, 

* Attorney and client—Refusal by attorney to proceed 
with suit unless client puts him in funds—Discharge 
oj attorney by himself—Aitorney, change of --Pre-pay- 
ment of costs. 

When an attorney refuses to proceed with the suit 
because the client does nob put him in funds to con- 
duct the litigation, the attorney discharges himself, 

Bluck v. Lovering, 35 W. R. 232, followed. 

A client promised to make a payment on account 
of his attorney’s costs, but he failed to fulfil the pro- 
mise, upon which the attorney wrote to the client 
pressing him to make the payment and informing 
him that “otherwise I shall not be able to proceed in 
your matter.” Subsequently, the client requested 
the attorney to brief Counsel in the suit, but the 
attorney refused unless he was put in funds by the 
client to pay the Counsel’s fees: 

Heid, that the demand of the attorney to be paid 
the amount of the fees on the briefs to be delivered 
to Counsel, and his refusal to act for the client unless 
the amount was paid, was a discharge by the attorney 
of himself, and the client was entitled to a change from 
him without pre-payment of his costs, 

The contract of the attorney was an entire contract 
to carry on the litigation to its termination subject to 
his being paid. The mere fact that the client had 
expressly undertaken to put the attorney in funds, 
which promise the client had not performed, did not 
operate as a discharge by the client. 

Bluck v. Lovireng, 85 W. R. 282, relied upon. 

Robins v. Goldingham, L. R. 18 Eq. 440; 41 L. 
J. Ch. 813; 25 L. T. 900; 20 W. R. 277; Basanta 
Kumar Mitter v. Kusum Kumar Mitter, 4 O. W. N. 
767 and Atul Chunder Mukerjee v. Shoshi Bhushan- 
Mullick, 6 C. W, N. 215; 29 0, 68, followed. 


Application in original suit fora change 
of attorneys by the defendants without pre- 
payment of costs. 

Mr. Buckland, for Messrs. Leslie and Hinds, 
Attorneys, for the Defendants, 

Mr. P. R. Das, Counsel instructed by 
Messrs. Manuel and Agarwalla, Attorneys, for 
the Plaintiffs. 

JUDGMENT.—This is‘an application for 
a change of attorneys by the defendants in 
the suit. 


+ 
The applicants ask that the order for 
change be made without ordering the clients 
to pay to the uttorneys the amount of their 
bill which may be found due on taxation on 


- the ground that the attorneys have discharged 8 


themselves, 8 
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Tt appears that in September last the ac- 
countant of the attorneys had an interview 
with one of the defendants when the latter 
promised to make a payment on account of 
the attorney's costs. 

The clients having failed to fulfil their 
promise, the attorneys on the 7th October 
wrote to the clients pressing them to make 
the payment and informing them that 
“otherwise we shall not be able to proceed 
in your matter”. 

On the 21st November, one of the clients 
called on the attorneys and requested them to 
brief two gentlemen as Counsel in the suit, 
but the attorneys refused unless they were 
putin funds by the client to pay the fees 
to Counsel. 

Now pausing there for one moment, it 
seems to me on the authorities that the 
attorneys by refusing to act for the clients 
unless the clients put them in funds to pay 
the fees on the briefs to Counsel was a dis- 
charge of themselves by the attorneys. 

The exact point was decided by Vice- 
Chancellor Malins in the case of Robins v. 
Goldingham (1), which case has been followed 
and approved both in England and in this 
Court [see Basanta Kumar Mitter v. Kusum 
Kumar Mitter (2), Atul Chander Mukerjee v. 
Shoshi Bhushan Mullick (8)]. 

It is said, however, that these cases are 
distinguishable on the ground that after the 
attorneys had discharged themselves, the 
clients instructed them to instruct Counsel 
to apply for an adjournment pending the 
hearing of the application for a change, If 
after receiving those instructions to brief 
Counsel to apply for an adjournment, the 
attorneys had expressed their willingness to 
go on with tbe litigation, there might have 
been a good deal to say on behalf of the 
attorneys, but even now tbe attorneys are 
not willing to go on with the litigation 
except pn the footing that they are put in 
funds to pay at any rate the fees on briefs 
to Counsel. The dontract of the attorneys 
was an entire contrac: to carry on the liti- 
gation to its termination subject to their 
being paid. The mere fact tit the clients 
have expressly undertaken to put the attor- 
neys in funds, which promise the clients have 


(1) (1872) 13 Eq. 440; 41 L. J. Ch, 813; 25 L. T. 
$ 900; 20 W. R. 277. 

(2) 40. W. N. 767. A 
(3) 6 0. W. N. 215; 29 0. 63, 
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not performed, does not operate as a diacharge 
by the clients [see Black v, Lovering (4)]. The 
demand of attorneys to be paid the amount 
of the fees on the briefs to bs delivered to 
Counsel wasa discharge by the attorneys of 
themselves. Bat then it is said that al- 
though the clients might have accepted the 
discharge of the attoraeys, they did not in 
fact do so but promised to put the attorneys 
in funds to carry on the litigation and, 
therefore, the discharge was by the clients. 
In support of that, an order made by Sale, J., 
onthe Sth June 1906 ina Suit No. 595 of 
1904, has been handed to me by the learned 
Counsel for the attorneys. I have not been 
able to find any judgment of Sale, J., on that 
application. Ib may be that the order in the 
form made by Sale, J., was not opposed. 
But it appears clear, that when au attorney 
refuses to proceed with the suit because the 
client does not pnt himin funds to conduct 
the litigation, the attorrey discharges him- 
self [ Bluck v. Lovering (4) ]. 

It makes no difference whether the pro- 
mise to put the attorney in funds is made 
prior to or during the suit. I must, therefore, 
make the order for change in the form 
mentioned in the judgment of Ameer Ali, J., 
in Atul Ohander Mookerjee v. Shosht Bhusin 
Mullick (8). 

There will be no order as to the costs of 


this application. 
(4) 35 W. R. 232. 


PUNJAB CHIEF COURT. 
Civin Revision Petition No. 1707 or 1911. 
January 25, 1913. 

Present; —My. Justice Kensington. 
CHARLES LOUIS DREFUS AND OTAERS 
PLAINTIFF3— PETITIONERS 
VETSUE 
JAI CHAND AND OTHERS —Deraxpanr3s— 
ResPONDENTS. 

Arbitration--Submission —Oontract to deliver wheat 
made in Lahore—-Agreement to refer disputes to arbi- 
tration of European Karrachee merchanis—Non-delivery 
of wheat. . 

A carrying on business at Lahore, contracted, by a 
series of agreements, with B. to deliver large quanti- 
ties of wheat within certain periods. No such deli- 
veries were made. A clause of the contracts pro- 
vided that any dispute whatsoever arising under the 
contracts would be referred to the arbitration of two 
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European merchants residing in Karrachee, aB., rely- 
ing on the clause, applied that agreement for reference 
be filed in Court: 

Held, that the dispute in case of non-delivery could 
not be treated as one for arbitration in Karrachee 
even if the clause for reference was otberwise 
valid, 

The validity of the clause for submission under 
the particular circumstances of the case doubted. 


Petition, under section 70 (a) and (b) of 
Act XVIII of 1884, as amended by Act 
XXV of 1899, for revision of the order of 
the Additional Divisional Judge, Lahore, 
dated the 4th day of April 1910, affirming 
that of the Sub-Judge, lst class, Lahore, 
dated the 14th day of April 1910, dismissing 
plaintiffs’ claim. 

Mr. Daulat Rum, for the Petitioners. 

J UDGMENT.—This is a suit under what 
is now paragraph 17 of the second Schedule 
to the Civil Procedure Code for an order that 
an agreement to refer to arbitration be filed in 
Court. The lower Courts have refused to 
make any such order, finding that the con- 
tracts in question are not covered by the 
terms of plaintiffs’ power-of-attor ney. 

This appears to ms an incorrect finding. I 
do not think that the words in the power, 
upon which the Courts have relied, namely, 
the words to execute or perform in Amritsar, 
should be necessarily given the restricted 
interpretation that plaintiff is only entitled 
to execute contracts in the city or District 
of Amritsar. When the 2nd paragraph of the 
power, where these words appear, is read with 
paragraph 3 by which plaintiff is empowered 
to transact business on behalf of his principal 
throughout British India, the proper inter- 
pretation of the word “Amritsar” would 
seem to be, as plaintiff has urged, that the 
term covers the Amritsar Agency of the 
principal’s business and applies to contracts 
entered into over the numerous British Dis- 
tricts included in that agency. Whether 
this is correct or not, the Courts should not 
have given their very narrow construction 
to the words without taking any evidence 
under section 98 of the Evidence Act to 
ascertain the applicability and meaning of 
the phrase “in Amritsar’ as a technical 
expression, 

But though I cannot endorse the finding 
of the lower Courts on this point, or possibly 
that of the frst Court on another highly 
technical plea, I must decline to interfere on 
revision #8 the suit is bound to fail ona 
broader ground. 

0 
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In 1909, the defendant contracted by a 
series of agreements with plaintiff to deliver 
large quantities of wheat within certain 
periods. No sach deliveries were made and 
plaintiff conld have sued for damages for 
breach of the contracts if he thereby sustain- 
ed loss. He has not so sued and has tried to 
obtain a short method of redregs by relying 
on clause 17 of his contracts requiring re- 
ference of any dispute whatsoever arising 
under the contracts to the arbitration of two 
European merchants residing in Karrachee. 
Now it is possible that if a dispute arose 
regarding the quality of the wheat supplied, 
Karrachee European merchants would be 
able to settle the matter as arbitrators, 
though ayen then the defendants who 
reside in Amritsar would be at so greata 
disadvantage in having to submit to Karra- 
chee arbitration that the Courts might well 
hesitate before insisting on performance 
of this clause in the agreement. Sitting as 
a single Judge, I do not wish to express 
too positive an opinion on the point, but 
the plaintiff's position is by no means clear 
beyond contention, and my present opinion 
is that a demand of the kind would have 


- to be very closely serutinised, 


But, as ab prerent advised, I am clear that 
the dispute in case of non-delivery cannot 
be treated as one for arbitration in Karrachee, 
even if clause 17 of the agreements ig 
otherwise valid. Plaintiff has his clear 
remedy by way of a suib for damages and 
defendants cannot be compelled to submit to 
arbitration in Karrachee where they do not 
conduct business. The matter ig of im- 
portance looking to the frequency with 
which a clanse of the kind is inserted in 
contracts framed by European firms to cover 
business which they conduct with up-country 
merchants several hundred miles away from 
Karrachee. The only fair course then is to 
have the case tried up country where the 
evidence to show why the contract has not 
been performed can be readily produeed and 
considered. The defendants cannot be expect- 
ed to produce their evidence at prohibitive 
expense before the Karrachee arbitrators, 
and it cannot be assumed, as a matter of 
course, that the defendants alone are respon- 
sible for non-fulfilment of the contract with- 
out giving them a reasonable opportunity of 
stating their case, whatever it may be. 

In this view of the matter, I am notg 
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prepared to interfere on revision. The peti- 
tion is accordingly dismissed. No order as 
to costs in this Court, as the defendants have 
not appeared and the petition has been heard 
ex parte against them. 

Petition dismissed. 


PUNJAB CHIEF COURT. 

Civit Revision Petition No 761 or 1912. 
January 6, 1913. 
Present:—Mr. Justice Kensington. 
SAWA RAM—Jctpament-pEBroR— 
PETITIONER 
Versus 
DHERU SHAH-—DECREE-HOLDEB — 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 46, 
90—Sale in ewecution—Attachment—Immoveable pro. 
perty—Mortgage-debt charged on immoveabdle property. 

A mortgage-debt, so long as it is charged upon im. 
moveable property, is itself immoveable proporty for 
the purposes of sale in execution of a decree. 

Sant Singh v. Jowalla Singh, 58 P. R. 1899, fol- 
lowed. A 

Bantu v. Ganda Singh, 18 P. R. 1909; 22 P. W. R. 
1909; 1 Ind. Cas. 450, distinguished. 


Petition, under section 70 of Act XVIII 
of 1884 as amended by Acts I and III of 
1912, for revision of the order of the Divi- 
sional Judge, Rawalpindi Division, dated the 
93rd January 1912, confirming that of the 
Munsif, 2nd class, Rawalpindi, dated the llth 
October 191], confirming an auction sale. 

Bawa Sewa Ram Singh, for the Petitioner. 

Bhagat Gobind Das, for the Respondent. 

JUDGMENT.-—This is an application for 
revision of a very brief order by the Divi- 
sional Court dismissing an appeal from the 
Munsif’s order of the llth October 1911, 
confirming an auction sale. The grounds of 
appeal tc the lower Appellate Court put 
forth a variety of irregularities in the sale 
proceedings, but the learned Judge has not 
considered any of these grounds saying 
merely that the ejudgment-debtor has pro: 
duced no evidence to show that any loss 
resulted to him therefrom. 

In dismissing the appeal, she lower Appel- 
late Court has, no doubt, had in mind the 
proviso to rule 90 of Order XXI, Civil 
Procedure Code. But in the present case, 
it appears to me obvious that the petitioner 
3 had good grounds for objecting to irregulari- 
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ties in the sale even without bringing evidence 
to prove his loss, The sale in question, 
effected on the 28th June 1911, was of the 
judgment-debtor’s mortgage rights in certain 
land. The amount of his mortgage was 
Rs. 1,000 and this has been sold to the 
decree-holder for Rs. 500. On the face of 
it, the sale is grossly unfair to the judgment: 
debtor and he very naturally objected on the 
20th July 1911, pointing ont a number of 
irregularities in the sale proceedings. The 
Munsif unnecessarily adjourned the case 
some 5 or 6 times without considering the 
objections and finally dismissed the peti- 
tioner’s application onthe 5th October in 
default on the day fixed for final arguments. 
There was, therefore, no proper hearing of 
the petitioner’s objection in the executing 


‘Court and he was justified in repeating 


these objections by way of appeal from the 
order confirming the sale on the llith Octo- 
ber. 1 find it imp»ssible to understand upon 
what ground the Divisional Judge can have 
satished himself that the pstitioner had 
sustained no substantial injury by reason of 
the irregularities upon which he based his 
appeal and when the general marits only 
are considered, I have no hesitation in 
saying that the appeal has been wrongly 
dismissed in too summary a manner. 

The respondent’s Pleader has, however, 
advanced the somewhat ingenious argumens 
that under rule 78 of Order XXI, no irregu- 
larity in the sale of moveable property shall 
vitiate the sale, and has contended that by the 
ruling in Bantu v. Ganda Singh (1), mortgage 
rights must be treatsd as moveable property. 
This contention cannot be allowed. The 
1909 raling quoted deals spscifically with 
rale 46, Order KAT, corresponding with’ 
section 268 of the old Code. Jt does not 
follow that because a mortgage-debt is to 
be treated as moveable property for the 
purposes of atbachment under rule 46, it 
should, therefore, be considered as moveable 
property in all cases. The ruling really in 
point is Sant Singh v, Jowalla Singh 
(2), which lays down that a mortgage-debt is 
itself immoveable property as long as if is 
charged on immoveable property. 

The result is that I must hold thas there 
is no bar either technically or on the merits 


(1) 18 P. R. 1909; 22P. W. R. 1909; °1 Ind. Cas, 
450, 
(2) 58 P. R. 1899. 
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to consideration of the petitioner’s appeal in 
the lower Appellate Court. The yevision is 
accordingly allowed, the order of the 23rd 
January 1912 is sat aside and the Divisional 
Judge is directed to restore the appeal and 
to dispose of it on the merits. The costs of 
this Court will be costs of the cause. Plea- 
der’s fee Rs. 10. 
Revision allowed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Orvis Appea No, 422 or 1910. 
January 7, 1913. 
Present:—Mr. Lindsay, A. J. C., and 
Pandit Kanhaiya Lal, A. J. ©. 
Mian HAMID-UD-DIN ALI SHAH— 
PLAINTIFF—APPELLANT 
versus 
COURT or WARDS, NANPARA 
DISTRICT BAHRAIOH AND otasas— 
RESPONDENTS. 

Wagf property, sutt for possession of-—Transfer by 
one Sajjadanashin, effect of—Limitation within which 
to recover property wrongfully alienated. 

A. as the Sajjadanashin of a certain takia in District 
Bahraich, sued for possession of a grove sold by auction 
in execution of a decree against the former Sajjada- 

, nashin of the takia and purchased by B. The sale 
took place in June 1897 but was confirmed within 
twelve years of the institution of the suit: 

Held, (1) that the suit was not barred by time, as 
ib was filed within twelve yearsfrom the date of 
the confirmation of thesaleand also within twelve 
years from the date of the delivery of possession to 
the auction-purchaser; 

Behari Lal v. Muhammad Mutteki, 20 A, 482, 
A. W. N. (1898) 123, referred to. 

(2) that the deoree in execution of which the 
property had been sold being one not binding on the 
wagf property, the plaintiff was entitled to recover 
possession thereof. 

Wagf property cannot be charged with any debts 
either to the mutiawalli or any one else without the 
sanction of the Kazi previously, obtained. The wadi 
property cannot be sold at the will of the trustee for 
the time being, much less can it be sold in the exe- 
cution of a decree for which the wagf is not liable. 


Appeal against an order of the Sub-Judge, 
Bahraich, dated 18th June 1910, upholding 
that of the Munsif, Bahraich, dated 23th 
February 1910. 

Babu Harckishun Dhaon, holding brief of 
Babu Ishwar Dayal, for the Appellant. 

Mr. Ne N. Ghoshal, for the Respondents, 


JUDGMENT.—The plaintiff-appellant is 
the sajjadanashin of Takia Inayat Shah, a 


monastery, situated in Bahraich, to which 
grove No. 127 khasre standing in village 
Banga Prasi appertained. The grove was 
sold by auction in execution of a decree of 
Ghous Muhammad Khan against Wahid Ali 
Shah, the former sajjadanashin of the takia, 
sometime in June 1897, and was purchased 
by Hafiz Abdul Rauf, who so?d his rights 
to the Raja of Nanpara, whose estate 
is now administered by the Court of Wards. 

The plaintiff-appellant instituted the suit, 
which has given rise to this appeal, for 
the possession of the said grove and for 
mesne-profits on the allegation that the 
grove in question was the wagf property 
of the takia, of which he was the sajjadanu- 
shin and was not liable to sale in execution 
of the aforesaid decree. The Court of first 
instance dismissed the suit on the grounds 
that it was barred by limitation by reason of 
its having been instituted more than twelve 
years after the date of the sale. The lower 
Appellate Court did not express any opinion 
on that point, but dismissed the appeal, 
holding that the debt, in satisfaction of which 
the property was sold, was incurred by 
Wahid Ali Shah to defend his position as a 
sajjadanashin of the takia, and thatit was a 
purpose beneficial to the maintenance of the 
wag. 

It is not disputed that the grove in question 
was originally wagf property appertaining to 
the fakta. It is not clear for what purpose 
the wagf was created, but ib appears from 
the Ondh Gazetteer and a judgment of this 
Court in a previous litigation connected with 
this takia, | Abdul Ghafur Khan v. Mian Wahid 
Ali Shah (1), First Civil Appeal No, 134 of 
1908, decided on the 20th November 1903], 
that the takta was founded sometime 
in 1080 Fasli by Mir Inayat Shah, a 
fakir from Multan, who went on a pilgrimage 
to the Syed Salar shrine and built a takia 
on the outskirts of Bahraich, to which grants 
were made from time to time for its mainten- 
ance. Wahid Ali Skah succeeded Azim-ul-lah 
Shah as the sajjadanashkin of the takia on 
the 2nd January 18938. On the Sth June 
1894, Mansab Ali Shah instituted a suit 
against him tw forma pauperis for the posses- 
sion of certain villages appertaining to the 
takia on the allegation that the plaintiff was 
the full owner and proprietor of the property 
in dispute, that asa brother disciple of Azim- 


ul-lah Shah, he was entitled to the said prof 
(1) 60. C. 385. è 
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perty by right of inheritance and by virtue 
of a special custom governing the succession 
to the office of sajjadanashin of the said insti- 
tution, and that Wahid Ali Shah was impro- 
perly installed as the sujjadanashin of that 
takta, The application to sue in forma 
pauperis was granted onthe 17th April 1895. 
During the .pendency of that proceeding, 
Wahid Ali shah executed an agreement in 
favour of Ghous Mahammad Khan, a Pleader 
of Bahraich, on the llth August 1894, agree- 
ing to pay him Rs. 2,002 as a remuneration 
for his services in defending the snit and 
fixing a period of three years forthe payment 
of the said amount. Mansab Ali Shah was 
meanwhile dispaupered under section 414 of 
the then Code of Civil Procedure on the 24th 
June 1895. While anapplication for a review 
or revision of that crder was pending, the 
Pleader aforesaid filed a suit on the strength 
of the above agreement and obtained a decree 
for Rs. 1,625 and costs against Wahid Ali Shah 
on the 4th December 1896. In execution of 
the said decree, Hafiz Abdul Rauf purchased 
the grove in suit at auction and obtained 
possession over the same sometime after the 
5th August 1897, the date of the confirmation 
of the sale. In November 1897, the suit of 
Mansab Ali Shah in forma pauperis was 
restored to the file, but was eventually dis- 
missed after a prolonged contest on the 26th 
March 1898. 

The present suit was filed on the 30th July 
1909 within twelve years from the date of 
the confirmation of the sale, and ergo within 
twelve yearsfromthe date of the delivery 
of possession to the auction-purchaser and was, 
therefore, obviously not barred by time, vide 
Behari Lal v. Muhammad Muttak? (2). The 
only material question fur determination is 
whether the agreement of the llth August 
1894 was executed by Wahid Ali Shah in 
favour of Ghous Mohammad Khan for the 
benefit of the wagf property and whether the 
sale of the grove in suit in execution of a 
decree obtained on the strength of the above 
ugreement against Wahid Ali Shah was 
binding on the plaintiff-appellant as his suc- 
cessor-in-ofice and onthe beneficiaries of the 
trust. re 

The Muhammadan Law does not permit a 
mutawalle to alienate or transfer the wagf 
property orto incur debts on its security 


(2) 20 A. 482, A. W. N. (1898) 123. 


% 


except®*with the permission of the Kas? 
(Ameer Als. Muhammadan Law, Vol. 1, 
third edition, pages 370 and 334). In Moulvee 
Abdooliah v. Rajesri Dossea (8), the Sudder 
Court held, in accordance with the Fatwa 
of the law Officers, that an alienation, by 
mortgage, of land, devoted to religious 
purposes, and of the produce of such land 
was invalid and that the fact of the land 
being mortgaged for the repair or other 
benefit of the mosque did not affect the 
case. Inthe Kinia and Khazanat-ul-Muftiin, 
it is laid down that it is not lawful for the 
mutawallt to borrow for the purposes of the 
wagf even in case of necessity without the 
leave of the Kazt. If heis away from the 
Kazi, he must borrow it on his own credit. In 
the Ashbah-wan-Naazair, it is stated that the 
author of the Manah was asked regarding a 
mutawallt who had borrowed money on the 
wagf property and had spent it over the 
beneficiaries but was thereafter dismissed, 
leaving the debts still due, whether the second 
mutawallt was bound to pay such debts out 
of the waqf property, and the auswer he gave 
was that the mutawallt had no power to 
borrow money to spend on the beneficiaries or 
for necessities without the leave of the Kaz 
and that the dismissed mutawailt would be 
personally liable for the debts contracted and 
not the wagf property. In the Ruddul-Muhtar, 
it is similarly stated that a mutawalli cannot 
contract debts for the wagf unless they are 
contracted in consequence or in pursuance’of 
the direction given by the wagif or with the 
consent of the Kazi previously obtained, except 
such as are necessary for current exigencies, 
which must necessarily be contracted from 
day to day; such as a debt to the oil-man for 
the oil to light the mosque, to the baker to 
supply bread for the students of a madrassa ; 
and that if not so incurred, the mutawallé 
himself would be personally liable for the 
payment (vide Ameer Ali’s Muhammadan 
Law, Vol 1, third edition, pp. 371 and 372). 
If the mutawalls advances money to the wagf 
estate for the purpose of protecting the in- 
terest of the wagf, he can re-pay himself out of 
the profits of the wagf property coming into 
his hands, but the wagf estate cannot he 
charged with any debts either to the mutewallz 
or any body else without the gauction of the 
Kazi previously obtained (bad, ap. 372; 


(3) 7 Select Rep. 268. 
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Wilson’s Muhammadan Law, third Edition, p. 
358 dud Baillie’s Digest of Muhammadan 
Law, pp. 505 and 607). The wagf property 
cannot be sold at the will of the trustee for 
the time being, much less canit be soldin 
execution of a decree, for which the wagf is 
not liable. 

In Jewun Doss Sahoo v. Shah Kubeerooa-~ 
deen (4), ewhere a sajjadanashin borrowed a 
certain sum of money on the mortgage of an 
endowed property comprised in a grant for 
religious and charitable purposes, their 
Lordships of the Privy Couneil, quoting a 
passage from the Hedaya, wherein it was 
stated that upon an appropriation becoming 
valid and absolute, the sale or transfer of the 
thing appropriated was unlawful according to 
all Lawyers hecause of a saying of the Prophet, 
“Bestow the actual land itself in charity in 
such manner that it shallmo longer be saleable 
or inheritable” (Hamilton’s Hedaya, Vol. II, p. 
334), held that the property so borrowed could 
not be alienated by the grantee or his repre- 
sentatives. 


The learned Subordinate Judge held in this 
case that thedebt in question was incurred by 
Wahid Ali Shah for the benefit of the wagf and 
for saving the wagf propsrty from passing into 
the hands ofa pretender inasmuch as Mansab 
Ali Shah was impeaching the right of the for- 
mer to act as a sajjadanashin. He further 
held that the office of sajjadanashin had special 
incidents attached to it; that the welfare of the 
institution required that qualified persou should 
be appointed to the head of the institution and 
that the defence set up by Wahid Ali Shah 
supporting his right to act asa sajjadanashin 
of the wogf property was necessary for the 
preservation cf the truat property and for the 
protection of his own title thereto as a 
sajjadanashin. In the plaint filed by Mansab 
Ali Shah, Azim-ullha Shah, the former 
sajjadanashin, was described as the full owner 
and proprietor of the property claimed and in 
a statement made by a Pleader of Mansab Ali 
Shah during the progress of thatcase, it was 
denied that the property claimed was wagf 
property; but the references in the plaint toa 
custom regulating the appointment of sayjada- 
nashins to administer the estate then in dis- 
pute and the whole tenor of the plaint clearly 
indicated that Mansab Ali Shah merely claim- 


(4) 2 M. J. A. 390; 6 W. R. (P.0.) 8. 


ed the property as a rightful sayadanashin 
and not in his personal right. 

There is, moreover, no evidence on the 
record to show that an agreement to pay 
Rs. 2,000 was actually indispensable to 
enable Wahid Ali Shah to defend the suit. 
The agreement was executed, as above 
stated, during the pendency of the inquiry 
into the alleged paupertsm of Mansab Ali 
Shah. The written statement in that suit 
was not filed by Wahid Ali Shah till the 
80th April 1895. Mansab Ali Shah was 
dispaupered onthe 24th June i895 and, 
though the suit was subsequently restored 
to the file in November 1897, no suit was 
actually pending in regard to the waof 
property on the date on which Ghons 
Muhammad Khan filed his suit for the re- 
covery of the money due on the said agree- 
ment or bronght the grove in dispute to 
sale Wahid Ali Shah contested the claim 
of Ghous Muhammad Khan on the ground 
that the plaintiff had no cause of action, as 
the case had not till then been finally 
decided, but the learned Subordinate Judge, 
who tried that suit, while observing that 
under the rules made by the Judicial Com- 
missioner of Oudh, the maximum amount of 
fee payable to a Pleader was Rs. 1,000 only, 
which in cases of miscellaneous applications 
was further liable to be reduced, and that 
the Pleader had already received Rs. 375 
for opposing the application for leave to sue 
an forma pauperis, besides a sam of Rs. 60 
for travelling and other expenses, decreed 
the claim for Rs 1,625 with costs without 
specifying whether the decree was passed 
against the wigf property held by Wahid 
Ali Shah as a sajjudanashin or was to be 
executed against him personally. In the 
plaint, Ghous Muhammad Khan did not 
claim any relief against the wagf property 
and the attachment and sale of any portion 
of the wagf property in execution of that 
decres was, therefore, vot binding either 
on the subsequent sajjadanashin or on the 
beneficiaries. Under section 266 of the 
then Code of Otvil Procedure, no property 
could have been attached or sold over which 
the judgment-debtor had no disposing 
power. = 

In Prosunno Kumari Debya v. Gulab Chand 
Baboo (5), dealing with a case of a Hindu 


(5) 14 B, L. R. 450; 23 W. R. 253; 2 [. A, 145, « 
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religious endowment, their Lordships of the 
Privy Council held that though as a general 
rule of Hinda Law, property given for the 
maintenance of religious worship, and af 
charities connected with it, was inalienable, 
it was compétent for a shebait to borrow 
money for necessary purposes, and judgments 
obtained against a former shebaztin respect 
of debts so incurred were binding upon 
susceeding shebatts, who formed a continuing 
representation of the debuiter property, but 
the execution of such jadgments should bə 
decreed only against the rents and profits 
of the debutier property. 


In Bishen Ohand Basawat v. Nadir Hossein 
(5), where a trustee filed a suit to set aside 
an attachment of the trust property in 
execution of a decree against a former 
trustee, it was held by their Lordships of 
the Privy Council that neither the whole 
corpus, nor any specific portion of the corpus, 
of an estate in the hands of a trustee, who 
was a jodgment-debtor, was rendered liable 
to attachment in execution of a decree 
against him, by reason of a surplus of its 
income being in his hands for his own 
benefit after the due performance of the 
trust: nor did such corpus, or any part 
of it, come for that reason within the 
meaning of section 266 of the Code of Civil 
Procedure, 1882, which only authorized the 
attachment of property over which the 
judgment-debtor had a disposing power 
exerciseable for his own benefit. Sir Barnes 
Peacock, in delivering the judgment of their 
Lordships of the Privy Council in that case, 
observed:— If the whole property is to ba 
sold, it must be taken out of the hands 
of the trustee altogether and put into the 
hands of a purchaser. That purchaser 
might be a Christian, he might be a Hindu, 
or he might be of any other religion. It 
surely gannot be contended that property, 
devised by a Muhammadan lady to a Muham- 
madan trustee with the object of providing 
for certain Muhammadan religious duties, 
could be taken ont of the hands of that 
trustee and sold to a persch of any other 
religion, and that the purchaser should 
become the trustee for the purpose of perform- 
ing or seeing tothe performance of those 
g religious duties.” “Is it possible’, he asked, 


(6) 15 ©. 329; 15 1.4.1, ° 


“that the faw can be such that a Hindu 
might become the purchaser of the property 
for the purpose of seeing to the paerformanoa 
of certain religious dutivs under the Muham- 
madan Law ?” 

In Kazi Hassan v, Sagun Balkrishna (7), 
where a certain wagf property was alienated 
by a former mutawallt, Parsons and Ranade, 
JJ., held that any person interested in the 
endowment could sue to have the alienation 
set aside and the property restored to the 
trust. 

In Saminatha v. Purushottuma (8), where 
a bond was execated by a person who 
was in possession of the mutt property, 
describing himaelf as a duly constituted 
head of that institution, for the expenses 
of defending a suit brought by the head 
of another religious institution to eject 
him and to establish cartain rights over 
the muti, it was held that a bond exe- 
cuted by the de facto manager of the 
mutt for the purpose of defending his title 
as a manager of the muti property was 
not enforceable against the property of the 
mutt. Itis difficult to say whether in the 
above case the bond would have been upheld, 
had the obligor succeeded in establishing 
his title as a manager of the mutt property. 

It is contended by the learned Pleader 
for the defendant-respondent that it is not 
open to the successor of Wabid Ali Shah in 
the office of sajjadanashin io question a 
decree passed against the latter or impeach 
a sale to which the latter was a party. But 
the agreement in question, which was 
evidently taken on the personal security of 
Wahid Ali Shah, did not purport to hypothe- 
cate any portion of the wakf property; and 
no decree was passed against it on foot of 
that agreement. In Ram Krishna Mahapatra 
v. Mohunt Padmg Charan Deb (3), where a 
plaintiff, who was a shebazé of an idol, borrow- 
ed in his personal capacity a certain sum of 
money from the defendant for the purpose 
of paying a personal debt and for supplying 
the idol with bhog, and a money decree was 
obtained by the defendant, in execution 
whereof certain debutter property was sold, 
it was held by Maclean, ©. J.eand Rampini 
J., in a suit brought by the same shebatt to 


(7) 24 B. 170. 
(8) 16 M. 67. 
(9) 6 0. W.N. 663, e 
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set aside the sale on the ground ‘that the 
property sold was debutter property, that the 
said property could not be sold in execution 
of the previous decree. In Amar Ohand 
Kundu v. Nant Gopal Mukeriee (10), Rampini, 
C. J. and Sharfuddin, J., held that a suit 
instituted by a shebait of an idol to have it 
declared that the property sought to be sold 
in execation of a personal decree against him 
was the endowed property of the idol was 
maintainable, : 

As the decree, in execution of which the 
grove in dispute was sold, was not specifically 
passed against the wagf property, there was 
no such continuing representation of the wagqf 
property as might make the successor of 
Wahid Ali Shah in the office of Sajjada- 
nashin bound by that decree. We, therefore, 
allow the appeal and, setting aside the 
decrees passed by the Courts below, decree 
the plaintifi-appellant’s claim for the posses- 
sion of the property in dispute with costs 
here and below and for mesne profits for 
the three years preceding the suit, the amount 
of which will be determined by the Court 
executing the decree. The defendants will, 
under the circumstances, bear their own costs 
throughout. 


Appeal allowed. 


- (10) 12 0. W. N. 308. 


PUNJAB CHIEF COURT. 
Ssconp Cryin Arrera No. 1208 or 1912. 
January 27, 1913. 
Present—Mr. Justice Kensington. 
Musammat MAHFUSAN AND ANGOTHER—- 
DEFENDANTS —Å PPBLLANTS 
VETEUS 


MUNIRAN-—PGAINTIFE — RESPONDENT. 

Muhammadan Law—Custom—Hijras—Disciple— 
Inheritance—Burden of proof. 

The Muhammadan relatives of a hijra, who them- 
selves are not members of the hijra community, can- 
not claim ashare under theMuhammadan Law of the 
property of their deceased relative. 

- According to the hijra custom, the disciples 
(hijras) ave the recognized heirs to the property left 
by a deceaseg. 

The burden of proving the applicability of Muham- 
madan Law to hijras resis on the person who affirms 
it, as that law is based on ties of blood, which, ez 
nec&sitate, cannot exist in the case of Aijras. 
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' Obiter dictum.— Hijras are all Muhammadans, Hindus 
who join the fraternity become Muhammadans to the 
extent of professing that religion, They are, however, 
not permitted to serve in mosques in the Punjab 
and are looked uponas an isolated class not fully 
admitted to the general body of Muhammadans. 


Second appgal from the depres of the 
Divisional Judge, Delhi Division, dated 19th 
January 1912, reversing that of the Additional 
Munsif, lst class Delhi, dated 25th October 
1911, dismissing plaintiff’s claim. 

Lala Balwant Rat, for the Appellants. 

Mr. Wazir Singh, for tha Respondent, 

JUDGMENT.—The petition in this case 
was filed on the 8rd April 1912 as one for 
revision under section 70 (1) (b), Punjab 
Courts Act, as'it stood prior to, February 
1912. The section quoted was by that time 


. inapplicable, and arguments have been heard 


on the case as for a second appeal under the 
present law. 

The point raised is the curious and, so far 
as is known the novel one, whether members 
of the hijra community follow Muhammadan 
Law in matters of inberitance. To state the 
case more accurately, the point is whether 
the Muhammadan relatives of a hijra, though 
not themselves members of that community, 
can claim a share under Muhammadan Law of 
the property of their deceased relative. 

In this particular case, the plaintiff is 
admittedly a hijra and he claims the share 
in certain house property which the two 
female defendants profess to be holding under 
Muhammadan Liaw as heirs of a deceased 
hijra named Jhabu of whom plaintiff was 
a disciple. 

The lower Courts have differed, the 
Munsif having dismissed plaintiff’s suit while 
the lower Appellate Court has given him 
a decree. The learned Divisional Judge has 
discussed the matter much moreclearly than 
the Munsif and, in my opinion, he has given 
the correct decision. 

I can find very little authoritative descrip- 
tion of the Aira community, which is 
understood to be well-known in Delhi 
and some other towns of the eastern Punjab 
but so far as information goes, the account 
given by the lower Appellate Court is 
accurate. Mr. Rose has a good deal to say 
about Azvjras at pages 831 to 338 of his 
Glossary of Punjab Tribes and his description 
bears out the Divisional Judge on all points. 
It is clear that the, hajras are all Muamma- 
dans, Hindus who join the fraternity becoming 
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Muhammadans to the extent of professing 
that religion though they are, not permitted 
to serve in mosques in the Punjab, which 
indicates that they are looked on as an isolated 
class not fully admitted to the general body 
of Muhammadgans. 

It may be safely assumed that a class of the 
kind which earns money by exacting dues 
of a semi-religious nature and by following a 
very peculiar profession which involves an im- 
mitation of many of the attributes of the female 
sect, would not readily permit their property 
acquired in this way to pass into the hands of 
persons with whom they were originally con- 
nected by ties of blood, but with whom they 
have otherwise no longer any concern. Ib is 
also significant that no attempt has been 
made by the defendants to produce evidence 
to show that outside Muhammadans have 
ever succeeded under their personal law to 
property owned by the special Azra class. 
That omission alone goes far to justify the 
decree now given to the plaintiff. 

The Divisional Judge has gone further and 
has found it established as a definite Adjra 
custom that the disciples are the recognised 
heirs to the property left by a deceased hijra. 
The evidence on record supports him and in 
the absence of a certificate, it is not open to 
me to discuss the validity or existencea of the 
custom or usage in question. It is sufficient 
to say that there is nothing on the record 
to suggest that the learned Judge is mis- 
taken. 

Counsel have been unable to throw any 
additional light on a rather obscure question 
but I am impressed with the argument of the 
extreme improbability of the application of 
the Muhammadan Law of inheritance to go 
isolated a class. Muhammadan Law ig 
essentially based upon ties of blood which ex 
necessitate cannot here exist, and the burden of 
provicg its application will rest on the per. 
sons affirming the proposition, that is, in the 
present case, on the defendants. Looking 
at the case in this fight, the plaintiff has been 
rightly given a decree. 

The appealis accordingly dismissed with 
costs to the plaintiff-respondett. 

Appeal dismissed, 
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ALGAHABAD HIGH COURT. 
Seconp C1vit APPRAL No. 814 or 1912. 
January 16, 1913. 
Present:—Sir Henry Griffin, Kr., Judge. 
BEHARI—DEFSNDANT—ÅPPELLANT 
versus 
SHIB SAHAI AND anoTHER—PILAINTIFFS— - 


RESPONDENTS 

Evidence Act (I of 1872), s. 92—Usufructuary 
mortgage—-Jubseguent arrangement between ‘mortgagor 
and mortgagee whereby mortgagee put in possession of 
other property—Oral evidence to prove arrangement. 

A, executed an usufructuary mortgage in favour of 
B. in respect of one property. Subsequent to this 
mortgage, there was an arrangement between A. and 
B. whereby the mortgagee was put into possession of 
another properly, on the understanding that the 
profits derived from the latter were to be applied to 
paymont of the principal of the mortgage-money: 

Held, that oral evidence to prove the subsequent 
arrangement was admissible in evidence. 

Awtu Singh v. Ajudhia Sahu, 9 A. 249; A. W.N.- 
(1887), 7 Kamla Sahai v. Babu Nandan Mian, 11 C. L. 
J. 39; 2 Ind. Cas. 18, referred to. 


Second appeal from the decision of the 
District Judge of Farrukhabad, dated 19th 
of March 1912. 


Mr. Mohan Lal Sandal, for the Appellant. 
Mr. Surendro Nath Sen, for the Respond- 
ents. 


JUDGMENT.—This appeal arises out of 
a suib for redemption of a mortgage over 
certain plots of laud shown in schedale A 
altached to the plaint. According to the 
plaintiffs, the usufruct of the mortgaged 
property was to be applied to payment of 
interest. According to the allegation of 
the plaintiffs, there was a subsequent arrange- 


- ment whereby certain plots mentioned in 


schedule B attached to the plaint were 
made over tothe defendant onthe under- 
standing that the profits derived from those 
plots were to be applied to payment of the 
principal of the mortgage money. The 
plaintiffs claim possession of the mortgaged 
property and of the plots in schedule B on 
the allegation that the mortgage has now 
been satisfied. The defendant alleged that 
the plots shown in schedule B were in fact 
his own properly and further contended that 
the oral evidence as to the subsequent 
agreement was not admissible having regard 
to section 92 of the Evidence Act. The 
Courts below have overruled the edefendant 
on both these points. The Courts have 
found that as alleged by the plaintiffs the 
plots shown in schedule B were made ofer 
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has been in enjoyment of the profits 
therefrom for some time past. The de- 
fendant has not attempted to account 


for the profits he has received from them. 
In second appeal, he relies on two very 
technical pleas, the first being that, no oral 
evidence of the agreement was admissible 
inasmuch as the agreement was one which 
under law ought to have been reduced into 
writing ahd the second was that having 
regard to section 92, oral evidence purporting 
to vary the terms ofa written contract was 
not admissible. Having regard to the 
equities of the case, I would feel extramely 
reluctant to give effect to theses technical 
pleas. Butitappearato me that there is 
sufficient authority to support the decision 
of the Courts below in the ruling of this 
Court in Autu Singh yv. Ajudhia Sahu (1), 
which was followed by the COalcutta High 
Court in Kamla Sahai v. Babu Nandan Mian 
(2). The appeal is dismissed with costs 
including fees on the higher scale. 


Appeal dismissed. 
(1) 9 A 249; A. W. ok (1887) 27. 
(2) 11 C. L. J. 39; 2 Ind, Cas. 13. 





CALCUTTA HIGH COURT. 

Cryin Rue No. 4163 o 1912, 
September 2, 1912. 
Present:—-Mr. Justica Holmwood and 
Mr. Justice D. Chatterjee. 
CHANDER BADAN KOER—Puatntirs— 

PETITIONER 

CETEUS 
SHEODHAR PRASAD —DEFENDANT— 
Opposite Party. 

. Provincial Small Cause Courts Act (IX of 1887), s. 23 
me Return, of plaint for presentation to proper Civil Court 
— Title ta immoveable property—Refusal by Civil Court 
to entertain plaint—Jurisdiction. 

When a Small Cause Court refers a case to the 
regular Civil Gourt under section 23 of the Provincial 
Small Cause Courts Act, because in its opinion title to 
immoveable property should be investigated in the 
caso, the regular Civil Court has no jurisdiction to 
refuse to entertain the plaint. 

Rule against the order of the Small Cause 
Court Judge af Mozaffarpur, dated March 
31st, 1912. 

FACTS? —The plaintiff brought a suit in 
the Court of the Sub-Judge of Mozaffarpar, 
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who was iovested with, the powers of a Small 
Cause Court, for the recovery of Rs, 169-12 
from the defendant on acsount of rent 
which the defendant, as joint lessor with the 
plaintiff's husband, had realized from the 
lessee after the death of the plaintiff's hus- 
band. The Suab-Judge held that the right 
of the plaintiff depended upon the proof of 
a title to immoveable property and, therefore, 
under section 23 of the Provincial Small 
Caasa Courts Act, he returned the plaint for 
presentation to the regular Oivil Court. 
The plaintiff accordingly filed the plaint in the 
Court of the Munsif, who held that the case 
was cognizable by the Small Cause Court 
only and not by the regular Civil Court and, 
therefore, he returned the plaint to be pre- 
sented to the Small Cause Court. The 
plaintiff then re-filed the plaint in the Small 
Cause Court and the Sab-Judge held that in 
the faca of his predecessor’s order of return 
of the plaint, he could not entertain the suit, 
and that unless that order of return of the 
plaint was reversed by a superior Coart, the 
suit coald not be tried by him. 

The plaintiff moved the High Court against 
that order and obtained this Rala. 

Baba Lakshmi Narain Singh, for the Febi-« 
tioner, 

Babu Gour Ohandra Pul, for the Opposite 


‘Party. 


JUDGMENT.—Ib is perfeatly clear that 
this Rule must be made absolutes and the 
Munsif must be directed to admit and hear 
this suit. The Subordinate Judge passed 
an order under section 23, which order is 
open only to revision in this Court and that 
order was afinalorder. The Small Canse 
Court has jurisdiction to refer such a case to 
the regular Civil Court, aud the Mansit had 
no jurisdiction to refuse to entertain the 
plaint. It is not a case of a plaint originally 
presented before the Muusif and refused by 
him which would be open to appeal to the 
District Jadge. It is a case where a case 
was directly referred to him under the spe- 
cial provision of the law which empowers 
Small Cause Court Judges to refer such cases 
when proof og disproof of title to any im- 
moveable propsrty is in their opinion neces. 
sary ; and looking at the case in that light, we 
do not think that it is at all necessary to 
direct the petitioner to file an appeal stote i 
the District J ante against the Munsif’s 
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order. The Munsif’s order is incompetent 
and must be set aside. 

The Rule is made absolute and the case 
ramanded to the file of the Munsif for re-trial 
according to law. The plaint filed in this 
Court will be sent along with the record to 
the Munsif. ə 

Rule made absoluta. 


ALLAHABAD HIGH COURT. 
FEsr Civin Arrear No. 40 or 1912. 
January 21, 1913, 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
GHULAM AND OTHERS — DEFENDAN [8m 
APPELLANTS 
versus 
HIMAYAT ULGAH—Pteawtier— 


RESPONDENT, 
Šlorigage—-Redemption—Preliminary decree—Mort. 
gagee not obtaining order absolule for sale—Second suit 
for redemption not barred~Ros judicata —Transser of 
Property Act (IV of 1882), s. 93. 
In a suit for redemption of an usufractuary mort- 


gage unless and until an order absolute forsale under’ 


section 93 of the Transfer of Propsrby Act has been 
obtained by the mortgagee, the right to redeem is not 
lost and the mortgagor can, subsaquently, bring a 
fresh suit for redemption. 


First appeal from an order of the District 
Judge of Shahjahanpur, dated the 25th 
January 1912. 

Mr. Muhammad Ishaq Khan, for the Ap- 
pellants. 

The Hon’ble Mr. Abdul Raoof (with him 
Mr. Ibn-t-Ahmed), for the Respondent. 

JUDGMENT.:—The facts out of which 
this appeal has arisen are brief, A suit 
for redemption of property, which had been 
usufructuarily mortgaged, was brought in 
the year 1889. A decree was passed order- 
ing the mortgagor to pay in the amount due 
within’ fixed period. The decree went on 
further to order that if the money was not 
paid, the property would be sold. Some 
months after the date fixed. by the decree, 
the mortgagor applied to the Court to be 
put in possession of the property and 
tendered tha amount due. The Court 
rejected the application as the.tender had 
not been made within the time limited by 
$ the decree, After this, no step was taken 
6 
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by either party. The mortgagee did not 
come to Court and ask fora final order for 
sale of the property under section 93 of the 
Transfer of Property Act, which then 
applied. The present suit for redemption 
was brought by the mortgagor. [t was 
dismissed by the Oourt of first instance, but 
-on appeal the District Judge remanded the 
sait for decision on the merits. Hence the 
present appeal. On behalf of the appellants 
stress is laid on the rulings in Nakta Ram 
v, Ohiranjt Lal (1) and Vedapuraiti v. 
Vallabha Valiya Raja (2). On behalf of the 
respondents, reliance is placed on the ruling in 
Sita Ram v. Madho Lal (8). In the latter 
case, as also in the case reported as Nakia Ram 
y. Chiranji Lal (1), no proper preliminary 
decree was passed by the Court, but in the 
former, ie, Sita Ram v. Madho Lal (3), it 
was clearly and distinctly held by threa 
Judges of this Court that unless and 
until an order absolute for sale under 
section 93 of the Transfer of Propsrty 
Act had been obtained by the mortgagee 
in caseof a usufrnctuary mortgage, the 
right to redeem was nob lost and the mort. 
gagor could, subsequently, bring afresh suit 
for redemption. Itis urged that the ruling 
in Nekta Ram v. Ohiranji Lal (1) does not go 
quite so faras this, that it has therein been 
he'd that if the preliminary decres sets forth 
thatthe property.is to be sold in case the 
mortgagor fails to deposit the mortgage money 
within time, then a further suit for 
redemption would be barred. There is 
certainly language in that ruling which 
might bs construed as meaning this but we. 
think we are bound by the decision in Sita 
Ramv. Madho Dal(3), whatever our opinion may 
be. Itis a decision of three Jadges and no dis- 
sent has been expressed from it in this Court. 
On the reasoning in that case, the present 
suit is not barred andthe decision of the 
Court below is correct. We dismiss the 
appeal with costs. 
Appeal dismissed, 
(1) 7 A. L. J. 195; 5 Ind. Cas. 269; 32 A. 215, 


(2) 25 M. 309. 
(3) 24 A. 44, A. W. N. (1901) 194. 
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“PUNJAB CHIEF COURT ., 
Civis Revision Perros No. 1711 of 1911. 
i January 25, 1913. * ` 
- Present:—Mr, Justice Kensington. 
GHANNU MAL—Derenpant—Prririones 


Versus 
Bawa SANT DAS—PuaInTire AND ANOTHER — 


Deranpant— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, r. 18, 
proviso—Suit dismissed against one defendant and ox 
parte decree against another —No appeal by plaintiff — 
Defendanteappealing from refusal to set aside ex parte 
decree—QCourt setting aside decree against both defend- 
ants -~Competency of Court to do so. 

A. sued B. and C. The suit was dismissed as against 
B. and an ev. parte decree was passed as against Q. 
The application by C to seb aside the ex parte proceed- 
ings was rejected, He appealed. A. took no steps to 
appeal against that part of the decree which dismiss- 
ed the suit as against B. The Appellate Court by 
its ina order re-opened the case against B. as well 
as 

' Held, that the order, so far as O. was concerned, 
was clearly wrong, the proviso to rule 13 of Order 1X, 


Civil Procedure Code, not applying to the case of a ` 


defendant against whom the suit has been dismissed 
on the merits without appeal by the plaintiff. 


Petition, under section 70 (1) (a) of er 
XXV of 1899, for revision of the order of 
the District J udge, Maltan, dated the 11th 
May 1911, setting aside his previous order, 
dated the ord March 1911, passed on the 
order of the Honorary Munsif, 1st class, Mal- 
tan, dated the 26th October 1910, dismiss- 
ing the application of Honda Ram for setting 
aside the ex parte decres passed against him, 
and re-opening the. case against Honda Ram 
and the petitioner, 

' Bakshi Tex Ohani, for the Petitioner.. 
,, Pandit Ram Bhaj Datta, for the Responda 
ext. h 

JUDGMENT.—There were two defen- 
dants in this case, named, Honda Ram and 
Ghannu Mal. On the Sth October 1910, 
the suit was dismissed as azainst Chana 
Mal and an et parte decreas was passed 
against Honda Ram. 

There have subsequently been prolonged 
proceedings in the District Judge’s Court on 
an appeal by Honda’ Ram from an order 
refusing to set aside the ex parte proceedings 
against him, The plaintiff took no steps 
to appeal against that part of the deeras 
oe dismissed the suit as against Ghannu 

al. 

“By his fial order on raview, the District 
Judge has re-opened the case against Ghannu 
Malas wellas against Honda Ram, oondi- 
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tionally on the latter’s paying costs to the 
former. This order is manifestly wrong 
and prejudicial to Ghannu Mal. The proviso 
to rule 13 of Order IX, Civil Procedure 
Code, does not apply to the case of a defend- 
ant against whom the suit has been dis- 
missed on the merits without appeal by the 
plaintiff. 4 

The revision is allowed. The District 
Judge's order of 11th May 1911 is set aside 
and the cage will now proceed without 
further referanca to Ghannu Malin terms 
of the lower Appellate Court’s previous order 
of 3rd March 1911 or such other order as 
that Court may think it necassary to pass 
in review. It is nob opaa tothe Court to 
pass ordersof any kind against Ghannu 
Mal. No order as to costs of the Chief 
Court. 

Revision alioweu. 


-OUDH JUDICIAL COMMISSIONRR’S 
COURT. ; 
Privy UogNGiG Appzat No. 1 or 1912. 
Novembar I, 1912, 
Present: —~Mr. Piggott, J O., and 
Mr, Lindsay, A. J. O. 
BHOLA SINGH AND OTHERS — APPLICANTS 
Versus 
JAI GOBIND TEWARI AND OTHERS— 
RESPONDENTS =—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 110—Privy 
Cowncil Appeal—Substantial question of law, meaning 
of-~Whether second suit for redemption maintainable, 

Where on a question of law there has been a differ- 
ence of opinion between the various High Oourts and 
there has also been a difference of opinion among the 
Judges of one and the same Court, the question in- 
volved must be considered to be an important one 
and of general interest and, therefore, a substantial 
question of law within the meaning of section 109 of 
the Code of Civil Procedure. 

The question whether a second suit for redemption e 
can be brought when a previous one has been decreed 
and this former decree has not been executed, is a 
sabstantial question of law. e 

Babu Ishwart Prasad, for the Applicants. 

Pandit ‘Gotaran Nath Misra, for the Re- 
spondents Ngs. 1 to 3. 

JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council 
against the decision of this Court, dated 
July the 25th, 1911. As regards value, the 
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sait fulfils the requirements of section 110 
of the Code of Civil Pgocadure (Act V of 
1908). We had a special inquiry made 
on this point by the Court below in order to 
satisfy ourselves that the value of the 
subject-matter in dispute in fact exceeds 
Rs. 10,000 and after considering the report 
recaived, we have no doubt that ib does. 
Inasmuch, however, as the decree of this 
Court affirms that of the Ovurt below, 
thisapplication cannot ba granted unless 
we are prepared to certify that the appeal 
involves some substantial question of law. 
A number of questions of law were argued 
before us at the hearing of the appeal, bub 
the principal question was, whether, under 
the circamstances of the case, a second suit 
for redemption could bə brought in view 
of the fact that a previous one had been 
decreed and that this former decree had 
never been execated. The question of law 
involved is one about which there is a 
difference of opinion batween the various 
High Courts, and there wasa differance of 
opinion ia this Court, our decision being 
that of two Judges against one, It seems 
to us that the question involved is an 
important one and of general interest, and that 
weought to certify that it is a substantial 
question of law within the meaning of 
section 110 of the Coda of Civil Procedure. 
A certificate will bo granted accordingly. 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit Appsan No. 450 
or 1911. 
November 29, 1912, 
Present:—Sir Cecil Brett, Kr., Judge, and 
Mr. Justice Richardson. 
SUSILA SUNDARI DASI—~—Jupgupnt. 
DEBTOR—APPELLANT 


* VErTSUS 
INDU BHUSAN BOSH —DEORSM-HOLDER— 
- RESPONDENT, 


Landlord and tenant—Sale of holding by tenant— 
Decree ajainst original tenant and purchaser for rent of 
different periods —Satisfaction of decre® by purchaser— 
Ewecution against original tenant—Sale of tenure, if 
allowable—Bengal Tenancy Act (VIII of 1885), s. 63. 

Defendant No. 1, the original tenant of - holding, 
sold it to defendant No. 3, and the landlord obtained 
` rent decree for Rs, 700 against defendant No. 1 for 
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the periodsbefore the sale of the holding, and against 
defendant No. 3, the purchaser, for Rs. 200 for the 
period after the sale. The defendant No.3 paid in 
the amount decreed against him, and the landlord 
in execution of his decree sought to recover the 
amount decreed against the original tenant bya 
sale of the holding on the ground that the rent con- 
stituted a first charge on the holding under section 65 
of the Bengal Tenancy Act: 

Held, that the case could only be decided or. the terms 
of the decree; that under the law the landlord was 
not entitled to obtain satisfaction of the decretal 
debt due from the original tenant by sale of the hold- 
ing, which had now passed into the hands @f the pur- 
chaser, and that section 65 of the Bengal Tenancy Act 
did not apply, as under the terms of the decree ob- 
tained by the landlord, it was not open to him to put 
up the holding for gale in execution of the decree 
against the original tenant, 

Appeal from the order of the District 
Judge of Faridpur, dated July 15th, 1911, 
affirming that of the Munsif of Faridpur, 
dated February lst 1911. 

Babu Shzb Chandra Palit, for the Appel- 
lant. 

Babu Surendra Uhandra Sen, for the Re- 


spondent. 


JUDGMENT.—~This is an appeal against 
an order passed by the lower Appellate 
Court in an appeal preferred to that Court 
against an order passed by the Court of first 
instance on a petition of objection under 
section 47 of the present Code, which cor- 
responds to section 244 of the old Code. It 
appears that the present respondent brought 
a suit for recovery of rent for a certain hold. 
ing against Chandra Kumar Poddar, who was 
the original holder and against defendant 
No. 3, the present applicant who was the 
purchaser of the holding from Chandra 
Kumar Poddar, The snit was for the re- 
covery of rent, cesses and damages from 1311 
to 1318. We understand from the learned 
Pleaders who have appeared before us that in 
that suit defendant No. 1 did not appear and 
that defendant No. 3, the present appellant, 
appeared and contended that she was not 
liable for the rent élaimed in the suit which 
had accrued prior to the date of her purchase, 
that is to say, for the rent due from 1311 up 
to the end of the first quarter of 1313. The suit 
was tried and the result was that the present 
respondent obtained a decree against de- 
fendant No. 1, the original tenant, for a sum 
of Rs, 700 odd being the rent dug from 1311 
up to the-end of the lst quarter of 1813 and 
against defendant No. 3, the present appellant, 
for Rs. 200 odd, being the rent due for the 
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holding from the second quarter of 1843 up 
to the end of that year. Afterwards, the 
present respondent as decrea-holder ‘took out 
execution of the decree. Defendant No. 3 
paid off the sum of Rs. 200 odd for which the 


decree had been obtained against her: and - 


the decres-holder sought to racover the sum 
of Rs. 700 odd decreed against defandant 
No. 1 by a sale of the holding. The de- 
fandanot No. 3, the present appellant, then 
-pub in a petition of objection under sac- 
tion 47 of the Uode of Civil Procedura, ‘con- 
tending that under the terms of the desres 
as framed, the holding which had passed 
into her hands could not be sold in satis- 
faction of the decretal debt which the deeree- 
holder had obtained against defendant No. 1. 
Both the lower Courts have held that this 
contention is invalid. Both Oourts have 
held that under the provisions of section 65 
of the Bengal Tenancy Act, the decree-holder 
had a first charge on the holding for realisa- 
tion of the rent and that he was entitled, 
therefore, to have the holding put to sale in 
satisfaction of the decree which he had ob- 
tained against defendant No. L the original 
tenant. 

Against that decision and orders, the pre: 
sent appeal has been preferred. And the 
question which we have to consider is whe- 
ther uader the terms of the decreas as framed 
. in the suit brought by the respondent, the 
original. plaintiff, the respondent, could claim 
to execute the decree by sale of the holding 
on the ground that the rent constituted a 
first charge on the holding. In our opinion, 
this case can only ba decided on the terms 
of the decree obtained by the decree-holder. 
The decree for recovery of the sum of Rs. 700 
odd due up to the end of the first quarter of 
1313 was against defendant No. 1 only and 
there is nothing in the decree to provide that 
that sum could be recovered from defendant 
No, 8, the transferee, into whose hand the 
holding had passed. The” only question, 
therefore, that arises in this case is, whether 
under the law the deoree-holder responden) 
was entitled to obtain satisfaction of tha 
decretal debt due to him from defendant 
No. 1 by sale of the holding, the proprietary 
right in which had passed into the hands of 
defendant No. & the present appellant. We 
cau find no authority to support the Gonten- 
tion that tHe respondent was entitled, as the 
deeree is drawn, to sell the holding belonging 
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to defendant No. 3, in satisfaction of the 
decree which he had obtained against de- 
fendant No. I alone. This does not appear, 
in oar opinion, to bea case in which the 
provisions of section 65 of the Bengal Te- 
nancy Act can be taken to apply. We think, 
that under the terms of the decree which 
the decree-holder accepted in the suit, it is 
not open to him to put up for sale in 
satisfaction of the decretal debt due from 
defendant No. 1 the holding which had be- 
come the property of defendant No 3. 

The result, therefore, is that we decree the 
appeal, set aside the orders of the lower 
Courts and direct that the application of the 
present appellant be granted and that the 
decree-holder respondent be prohibited from 
selling the holding in satisfaction of the 
decretal debt due to him from defendant 
No. 1. 

The appellant is entitled to recover his 
costs from the respondent in this and in the 
lower Courts. We assess the hearing fee in 
this Court at two gold mohurs. 

Appeal allowed, 


ikan nangiang 


PUNJAB CHIEF COURT. 
Fiast Givi Appeat Noll of 1910. 
January 17, 1913. 

Present:—Sir Arthur Raid, Kt., Chief Judge, 
and Mr. Justics Rattigan. 
Musammat SAT BHARAIL, DAUGATER or 
Musammat JIND WADDI, DEOSASED, AND 
Musammat NUR BHABI—Ptarintires — 
APPELLANTS 
VeETSUS 
Musammat SAT BHARAT, DAUGHIFR or 
Musammai JIND WADDI, psecsasep, AND 
REPRESENTATIVE OF Musammat FATEH 
-BIBI, peceasepD, ISA SHAH AND ANOTHER 

-—— DEPEFDA NTS —ResrcNDENTS. | 

Civil procedure Code (Act V of -1908), O. XXII, r. I 
— Abatement—Declaratory suit—Custom—Alienation— 
Right to sue abating with death of alienor—Discretion. 

A., a widow, sued for a declarasion that an alienation 
made by another widow, B., would be ineffectual and 
void after the death of the said B, The gait was dis- 
missed, and subsequent to the order of dismissal, B. 
‘died: * 

Held, that after the death of B,, A. had no longer any 
right to sue for a mere declaratory decree, or to ask the 
Appellate Court to grant, upon appeal, any such re- 
lief, and, therefore, the claim must be deemed to 
have abated, 
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The grant ofa declaratory decree is discretionary 
with the Court. 

First appeal fron the decree of the District 
Judge, Jhang, dated the 18th September 
1909, dismissing the claim. 

The Hon’ble Mr. Muhammad Shaft, for 
Musammat Sat Bharai. Mr. Ocerteland Mirza 
Jalal-ud-din, for Musammat Nur Bhari, the 
Appellants? 

Mr, Fazl-i- Hussain, for the Respondents. 

JUDGMENT.—In this case, Musammat 
Jind Waddi, the widow of one Hassan Shah, 
prayed for a declaratory decres to the effect 
that a gift made by Musammat Fateh Bibi, 
the widow of one Amir Shah, a collateral of 
Hassan Shah, would be “ineffectual and void” 
after the death ofthe said Musammat Fateh 
Bibi. This sait was dismissed by the 
District Judge of Jhang cnthe ground that 
the plaintiff had no locus stand: to contest 
the gift in question, and as the suit was, for 
‘purposes of jurisdiction, valued at Rs. 16,621, 
“the plaintiff preferred a first appeal to this 
Court. 

Musammat Fateh Bibi died sometime after 
the date of the Distriet Judge’s decree, and 
Musammat Jind Waddi herself died on the 
25th January 1911, and admittedly her death 
occurred after the death of Musammaé Fateh 
Bibi. 

Thereafter, and within the period prescrib- 
ed by the Indian Limitation Act, two appli- 
cations were presented to this Court by 
ladies who each claimed to be thelrepresenta- 
tive of the deceased plaintiff-appellant, one 
being her daughter, Musammat Sat Bharai, 
the other being one Musammat Nur Bhari, 
the surviving widow of thesaid Hassan Shah. 
It is not denied that Musammat Nur Bhari, 
who apparently had exactly the same right 
Gf any) as that possessed by Musammat Jind 
Waddi to challenge the gift, did not origi- 
nally come forward asa co-plaintiff with 
Musammat Jind Waddi. 

Mr. Fazl-i-Hussain, for the ‘respondents, 
urges as a preliminary objection that the 
right*to sue for the declaratory decree has 
not survived to either applicant and that 
the claim for such relief must be deemed to 
have abated, (Order KAT, rule 1, Civil 
Procedure Code). In om opinion, this 
objection is sound. 

Musammat Jind Waddi's suit for a decla- 
ratory decree was dismissed by«the District 
Judge, and when Musammat Fateh Bibi (the 
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donor) died subsequently to the date of the 
District Judge’s decree, Musammat Jind 
Waddi had no longer any right to sue for a 
mere declaratory decree, or to ask this Court 
to grant her, upon appeal, any such relief. 
Upon Musammat Fateh Bibis death, Musam- 
mat Jind Waddi was bound to sue (if she 
sued at all) for possession, and no one denies 
the right of either Musammat Sat Bharai or 
Musammat Nur Bhari to sue now for such 
consequential relief, if so advised. The 
objection urged by Mr. Fazl-i-Hussain is 
that the right to claim a declaratory decree 
lapsed as soon as Musazmmat Fateh Bibi 
died, and that even Musammat Jind Waddi, 
had she lived, would not have been entitled 
to ask merely for a declaration at a time when 
owing to Musammat Fateh Bibis death, it 
was open to her to seek further relief. The 
learned Counsel urges that a fortiori the 
present applicants cannot claim to continue 
the suit as framed. We entirely agree. 
The right to sue for a declaration came to 
an end upon the death of Musammat Fateh 
Bibi, and applicant’s contention that the 
said right still survives despite the deaths of 
Musammat Fateh Bibi and Musammat Jind 
Waddi, appears to us to be wholly untenable. 
It is to be remembered that Musammat Jind 
Waddi’s suit had been dzsmissed by the 
District Judge and that her position upon 
this appeal (had she lived to prosecute it) 
would, to all intents and purposes, have been 
the same as it would have bean had Musam: 
mat Fateh Bibi died during the pendency 
of the suit before the District Judge. In 
that event, the plaintiff could have been 
directed to amend her plaint and to claim 
the consequential relief to which the death 
of the donor entitled her, if her allegations 
were correct, 


We hold, therefore, that the right to sue 
for a declaratory decree came to an end when 
Musammat Fateh Bibi died, and that neither 
Musammat Jind Waddi herself nor the 
applicants had or have any right thereafter 
to sue for that relief. We have not been 
asked to allow either applicant to amend the 
prayer for relief, and neither Mr. Shafi nor 
Mr. Oertel, who appeared respectively for 
them, expressed his client’s willingness to 
pay the Court-fee which woutd be necessary 
in respect of a claim to recoveg possession 
of the property in dispute. Their sole con- 
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tention was tbat, despite all that has occur- 
red, the plaintiff or her rapresentative had 
the right to claim a mere declaratory decree 
upon payment of Rs. 10 as Court-fee. Upon 
this ground alone, we have no hesitation in 
holding that the right to sue for a declaratory 
decree did not survive the death of Musam- 
mat Fateh Bibi. 

But apart from all other objections, we do 
not feel disposed to allow the suit to continue 
as originally framed. The grant of a 
declaratory decree is discretionary with the 
Court, and in the circumstances of the casa 
before us, we are not prepared, upon the 
plaint and allegations as originally put 
forward by Musammat Jind Waddi, to enter 
into an inquiry fas to the alleged rights of 
Musammat Sat Bharat or Musammat Nar 
Bhari. We entirely agree with the 
exposition of the law as laid down in 
Ram Rakha Mal v. Balwant Singh (1) 
and other cases to a like effect, but the facts 
here are very different. Musammai Jind 
Waddi’s claim was based on the ground that 
she was the widow of Hassan Shah and, as 
such, entitled to challenge the gift. Musam- 
mit Sat Bharai’s claim would be founded on 
the fact that she was the step-sister of Allah 
Yar, and the daughter of Hassan Shah, 
while Musammat Nur Bhari, who was also 
the widow of Hassan Shah, would have to 
admit that she originally refrained from 
joining in the !claim preferred by Musammat 
Jind Waddi. If we allowed either lady to 
continue the suit for the relief originally 
claimed, it is quite clear that we would have 
to remand the case for trial de novo, as the 
issues framed would not cover the pleas 
which defendants would have to urge in 
answer to the claim of the substituted plain- 
tiff. Obviously no good end would be 
served by our doing so, and it is open to the 
applicants, if so advised, to coms forward 
now with their own respective claims to 
recover possession. We accordingly hold 
that the right to sue for the relief claimed 
came to an end upon the death of Musammat 
Fateh Bibi, and that as that right did not 
survive either to Musammeat Jind Waddi or 
to any representative of hers, this appeal has 
abated. We, therefore, dismiss the appeal. 
No order as to costs: 

Ge jee 
j un Appeal. dismissed. ... 
(1) 58 P. R. 1905; 59 P. L: R. 1905. ° ° > 
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ALLAHABAD HIGH COURT. 

Second CIVIL ApesateNo, 1329 or 1911, 

January 23, 1913. 
Present: —Sir George Knox, KT., Judge, and 
Mr. Justice Rafique. 
BABU PARSHAD-—PLAINTIFP— APPELLANT 
versus 
MUDA MAL—Derenpant—Peesponpenr. 


Witness—Defamatory statement-—Privilege —State- 
ment whether relevant to inquiry in which evidence 
given, 

Before deciding whether a particular statement 
made by a witness in the witness-box amounts to 
defamation, itis necessary to consider whether that 
statement was relevant to the inquiry in which the 
evidence was given. 


Second appeal from the decision of the 
District Judge. of Meerut, dated the 10th 
May 1911. 

i Mr. Sital Proshad Ghose, for the Appel- 
ant. 

Mr. Ryves, for the Respondent. 

JUDGMENT.—There are six connected 
appeals before us Nos. 1329 to 1334. The 
facts which have given rise to these appeals 
areas follows: In 1909, one Budtu was sent 
up by the Police at Ghaziabad on a charge 
under section 110, Criminal Procedure Code. 
Muda Mal and others, the respondants in the 
six appeals before us, gave evidence for the 
Police against Budhu. Muda Mal said in 
his evidence that Budhu committed theft 
and lived with Babu Parshad plaintiff-appel- 
lant and that Babu Parshad was a badmash 
himself. Babu Parshad instituted six 
different suits in the Court of the Subordinate 
Judge of Meerut for recovery of damages 
on the allegation that in statements made by 
Muda Maland others were defamatory, The 
suits were resisted on the ground among others 
that the statement of a witness in the witness- 
box was privileged and vo civil suit for 
damages could lie in a Civil Court on the 
basis of the statement made by the witness, 
even if it be considered defamatory. The 
learned Subordinate Judge, without going in- 
tothe merits of the case accepted the plea for 
the defence ana held that the suits of Baba 
Parshad were not mainfainable. On appeal 
to the District Judge, the decrees of the first 
Court were affirmed. Babu Parshad has 
come up in sstond appeal to this Court. It 
is contended on his behalf, and we think 
rightly, that before it can be decided whether 


„a statemént made by a witness in the witness. 


box amounts to defamation, it is to be con. 
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sidered whether that statement was relevant 
to the inquiry in which the evidence was 
given. The learned Subordinate Judge, 
when summing up the authorities on the 
point, says that the authorities show that the 
statement of a witness ina judicial proceeding, 
if itis relevant to the inquiry before the 
Court, cannot form the basis ofa suit for 
damages for defamation, In the appeals 
before us, no evidence was taken and ib 
cannot be said whether the statements 
complained of were or were not relevant to 
the inquiry before the Magisirate, namely, 
the character of Budhu. We think that the 
Court of first instance should have had 
materials before it in order to determine the 
relevancy of the statements complained of 
before holding that the suits of Babu Parshad 
were not maintainable. We, therefore, set 
aside the decrees of the Oourts below and 
remand the caseto the Subordinate Judge 
for trial according to law. The case will 
go to the Subordinate Judge through the 
District Judge. Costs will abide the event. 
Appeal allowed. 





MADRAS HIGH COURT. 
Seconp Orvin Arrear No. 800 or 1911. 
January 17, 1913. 
Present:-—Sir Ralph Benson, Kr., Judge, and 
Mr. Justice Sundara Aiyar. 
MUTHU K. R. V. ALAGAPPA CHETTY 
— APPELLANT 
versus 
DASAPPA CHETTIAR AND orHeRs— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58—Aliena- 
tion to defraud creditors—Sale-deed—Recttal that con- 
sideration was to pay creditors named therein—Payment 
of consideration to vendor—Payment made to creditors 
not out of sale consideration—— Whether sale-deed voidable 
Shan, and colourable transaction, meaning of. 

Ifa person, in involved circumstances, with the 
intention of defeating or delaying creditors, converts 
immoveable property, which could be easily got hold 
of by his creditors, into money, the mere fact that 
consideration was paid for the sale would not enable 
the vendee to maintain the contention that the sale 
was not voidable under section 53 of the Transfer of 
Property Act, though a bona fide transferee taking a 
transfer without notice of the alienor’s fraudulent 
intention would be protected. 

Hakim Lal v. Mooshahar Sahu, 34 ©. 999; 60, L. J. 
410, 11 C. W. N. 889, referred to. 

Nor is the transaction the less voidable, though 
money was paid to creditors mentioned in, the sale. 
deed, if, as a fact, what was paid to them was not 


$ . 


the conséderation for the sale-deed and if the aliena- 
tion was part of a scheme of fraudalent alienations 
by the vendor. 

A sham and colourable transaction is inoperative 
as between the parties to it, and itis different from 
an alienation that is voidable by the creditors on the 
ground of fraud. 


Second appeal against the decree of the 
District Oourt of Salem, in Appeal Suit 
No. 175 of 1909, presentad against that 
of the Principal District Munsif of Salem, 
in Original Suit No. 110 of 1903. g 

Mr. 0. V. Ananthakrishna Atyar, for the 
Appellant, 

Messrs. T., R. Ramachandra Atyar, T. 
Rangachartar and K. B. Ranganadha Atyar, 
for lst Respondent. 


This second appeal coming on for hearing 
on Thursday the 25th day of April 1912, 
before Sundara Aiyar, and Ayling, JJ., the 
Coart delivered the following 

JUDGMENT.—The plaintiff obtained a 
sale-deed from one Veeravasantha Chetty 
in 1906. The property was afterwards 
attached by the defendants for a debt due 
to them. The plaintiff then putin a claim 
petition and subsequently instituted this 
suit for a declaration of his rights under 
the sale-deed. Defendants contended that 
the sale-deed was not supported by con- 
sideration, that it was colourable and 
executed to defraud the creditors of the 
vendor. The District Munsif upheld the 
defendants’ contention. He gives in his 
judgment several reasons in support of his 
view. Hesays that Veeravasantha Chetty 
disposed of all his properties about the 
time that the sale-deed was executed, that 
he was deeply involved in debts, that the 
plaintiff was his brother and that the vendor 
suspended business shortly after he executed 
the sale-desed. He also points out that 
though the sale-deed sets out that the object 
of selling the property was to discharge the 
debts due to certain Madras creditors, those 
creditors had, as a matter of fact, made 
no demand for their debts, and that more 
than a month elapsed after the execution 
of the sale-deed before payment to them 
was made. None of them was present either 
personally or by proxy at the execution of 
the sale-deed. He came to the conclusion 
that, as a matter of fact, Wteravasantha 
Chetty did not pay the debts to the three 
creditors mentioned in the sale-deed out 
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of the money received from the* plaintiff. 
He found the Ist issue, ‘whether the plaint 
sale is genuine and supported by considera- 
tion or whether it is colourable and was 
executed in fraud of oraditors odnesrned,’ 
in the afirmative. Whether he meant that, 
although the consideration was paid before 
the Sub-Roegistrar, it was not retained by 
the vendor or whether he meant that in 
order to defeat the craditors, Veeravasantha 
Chetty convertel his immoveable property 
into cash s9 as to placa ib bayond the reach 
of his oreditors, is not clear from his 
judgment. 


In appeal, the District Jadge took the 
question for decision to ba whether the sale 
was, in fact, made to defeat or delay creditors 
and whether the plaintif was a bona jfile 
purchaser for consideration. The learned 
Judge finds that money passed from tha 
plaintiff to the vendor and that the three 
creditors mentioned in the sale-deed were, 
iu fact, paid after the sale. He then says:—~ 
“I do not think that more can be demanded.” 
He dogs not meet any of the reasons given 
by the Munsif for his conclusion that at 
the time of the execution of the sale-.dead, 
it was not the intention of the vendor to 
use the money received as consideration 
of the sale for the purpose of paying off 
the creditors mentioned therein. He doss 
not refer to the reasons given by the 
District Munsif for his view that the vendor 
really paid the debts out of his own money 
and not out of the money paid by the 
plaintiff. Apparently, the view that he took 
was that it would be sufficiont if, as a matter 
of fact, the vendor subsequently paid off 
the creditors for the discharge of whose 
debts the sale-deed purported to bo executed. 
The District Munsif referred to the cases 
cited in Hakim Lal v. Mooshahar Sahu (l). 
The District Judge says that that case was 
not properly understood by the District 
Munsif, It does not appear for what purpose 
the District Munsif made reference to Hakim 
Lal v. Mooshahur Sahu (1), but there can be 
no doubt that, as laid down in that case, 
if a person in involved circumstances, with 
the intention ©f defeating or delaying his 
creditors, ponverts the immoveable property 
of his which could be easily got hold of 
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by his creditors into money, the mere fact 
that consideration was paid for the sale 
would not enable the vendee to maintain 
the contention that the sale was not voidable 
undar section 53 of the Transfer of Property 
Act. Of course, notwithstanding any fraudu- 
lent intent on the part of the alienor, a 
bona fide transferee taking a transfer without 
notice of the alienor’s fraudulent intention 
would ba protected. If, as found by the 
District Mansif, the consideration was not 
intended to be used for paying off the three 
creditors, one of two inferences would seem 
to follow, viz, either that it was not intended 
by the vendor to retain the consideration 
or that ib was intended to keep it for his 
own benefit. In the circumstances, we think 
it necessary to ask the District Judge to 
return a fresh finding on the question 
whether the sale to the plaintiff was voidable 
under section 53 of the Transfer of Property 
Act. Both parties ara at liberty to adduce 
fresh evidenca. The finding will be sub- 
mitted within two months from the date 
of the re-opening of the District Court and 
seven days will bə allowed for filing objec- 
tions. 

In camplianca with the order contained 
in the above jaigmoent, the District Jadge 
submitted the following 

FIN DING. 


Plaintif sued for a declaration of his 
right to plaint property and a permanent 
injunction against defendants. 

2. He bought the property from one 
Veeravasantha Chetty. Defendants tried to 
attach it in execution of decrees against 
that person. 

3. The Munsif found plaint sale wag 
eolourable and in fraud of creditors and 
he dismissed the suit. 

4. On appeal, my predecessor found that 
the sale to plaintif purported to be to 
pay off three of the vendor's creditors. They 
were in fact so paid off after the sale, He 
found the sale was not fraudulent and 
decreed appellant’s claim. 

5. On second appeal, Lam asked for a 
finding whether the sale to plaintiff was 
voidable under section 53 of the Transfer 
of Property Act. Fresh evidence is admis- 


sible. 
6. Shortly after the sale to plaintiff, 4 
the vendor disappeared and has been 
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declared bankrupt ‘with liabilities of 
Rs. 35,000. 

7. Plaintiff is brother of the vendor, 
When a person on the eve of bankruptoy 
transfers his house to his own brother, 
there naturally arises considerable sus- 
picion that the transfer is made to defeat 
or delay creditors and is voidable at the 
option of those creditors. The burden lies 
on plaintiff in such a case to show clearly 
that the transfer to him was not only for 
consideration but that the consideration was 
used for paying creditors and not concealed to 
defraud them. 

8. The new evidence now put in is a 
deposition by an uncle of the vendor and 
a trust deed Hxhibt XIV, a recsaipt Q, 
referred to in Exhibit V, a book (QI) of 
recaipts for monies paid to creditors of a 
firm from which plaintiff’s vendor withdrew 
by Exhibit V-and R and R-l—two press 
books showing office copies of letters from a 
Madras firm of Subramania Chetty to 
plaintifi’s vendor. Plaintiff's vendor’s insol- 
vent petition was referred to to fix the amount 
of his liabilities. 

9. Plaintiff devoted himself to breaking 
down some of the reasons on which the 
Munsif decided against him; and on thase 
matters, he has succeeded. 

10. The sale-deed to plaintiff purports to 
have been for paying off three of the vandor’s 
creditors. The purchase money Rs. 2,500 
purports to have been paid to the vendor by 
plaintiff before the Sub-Registrar. The sale- 
deed is dated 22nd March 1905. On 27th 
April 1906, a month later, the vendor did 
in fact pay off two Madras creditors Rs. 1,873 
and Rs. 2382. The Munsif complains that the 
receipts only show that the vendor paid and 
not that if was plaintiff's money. The 
receipts could not and would not show that. 
The Munsif thinks that the vendor did not 
use plaigtifi’s money for this purpose as he 
must have had other money in his hands got 
by Exhibit V. 


11. Exhibit V is a release-deed of 27th 
March 1905, whereby plaintiff's vendor 
withdraws from partnership in two basinesses 
and receives his share Rs. 2.586. Now, it is 
proved by witness Kadiri Chetty, now 
examined, and by receipt Q that plaintiff’s 
Svendor only received Rs. 516-15-11 ia cash 
out of that money. The rest Rs. 2,070 was to 


be naid, arfd has been paid, by Kadiri Chetty 
to Ambalathady Chetty, another creditor of 
the vendor’s. 

12. Henee it is proved that the vendor 
for purposes of paying off his three creditors ` 
as pər sale-deed had not got the use of the 
money obtained by Exhibit V. Hence he 
either paid those creditors with the money 
obtained from plaintiff or with some other 
fands. Hoe paid them with some money not 
derived from Hxhibit V. 

13. Again the Munsif makes much of 
the fact that the Madras creditors did not 
press for their dues and in those circumstances 
he does not blieve that the vendor would 
have sold his housa to pay off those debts. 

14. Exhibits R and R 1, letter books of 
the Madras firm of Sabramania Chetty, show 
that they did demand their dues several times 
and, failing, threatened a suit. 

15. Thatis all that the new evidence 
adduced susceeds in proving. 


16. I think it is clear that, though a sale 
by an impending bankrupt to his brother is 
prima facie suspicicus, still plaintiff's vendor 
did in fact psy off in a month or so the 
creditors to pay whom he purported to sell 
his property. He had not in his hands 
the other funds from which the Munsif 
surmises that he paid the creditors and he had 
been strongly pressed by the biggest creditor 
to pay up, 

17. The case is, therefore, not so strong 
as the Munsif thought it was—that is all 
the effect of the new evidence. It remains 
to consider whether the suspicion of fraud 
naturally attaching tə this transaction amounts 
to more than suspicion. 

18. Now, plaintiff’s vendor was on the eve 
of bankruptcy. On 22a0d March 1906, shortly 
befora ke disappeared and the insolvency 
becams notorious fact, he sold to his brother 
plaint house by Exhibit N. By Exhibit VI he 
sold other property to an uncle for Rs. 2,500 
and by Exhibit VII he sold yet more property 
to another near relative for Rs. 1,000 and by 
Exhibit VIII he gave away his remaining 
property to other relations on 23rd March 
1908. Therefore, on 220d March 1906 or 
thereabouts, if ali those sales Were reai, he 
came into possession of Rs. 6,000. e 

19. He did nob, as far as can be sasn, pay 
any creditors at once. A month later, he 
paid about Rs. 1,600 to two Madras creditors, 
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and'in April 1906, he re-paid one Karuppa 
Goundan Rs 560 odd on a pro-note. This 
Karuppa Goundan is P, W. No. 1. He says he 


lent Rs. 500 to plaint: ff’s vendor on 29th March . 


1905 by Exhibit M. This was his only trans- 
action with plaintiffs vendor, bat he had 
dealings with one Cholappa Chetty and with 
plaintiff. He says plaintiff asked him to lend 
Rs. 500 to his vendor. So he borrowed ib from 
Cholappa Cltetty and lent it to the vendor. 
Cholappa Chetty owed about Rs. 500 to plain- 
tiff. On being re- paid by plaintiff, he gave the 
vendor’s pro-note endorsed as paid to plaintiff. 
So,as the Munsif points ont, practically this 
man levt the vendor plaintili’s3 money and 
got it back again either for himself or plain- 
tiff, and he gave plaintiff the pro-note. It is 


not easy to see any meaning in this round, 


about transaction beyond creating an appear- 
ance of usa of part of plaintiff’s money by his 
vendor to pay a debt. P. W. No. 3 attested 
all plaintiff’s vendor’s alienation on 22nd 
March 1906. 

20. . He says he went to plaintifi’s shop. 
The document was written inside the shop. 
Piaintiff and his vendor were there. The 
document was read over to plaintiff and then 
only did the vendor sign and. witness attested. 
Now, plaintiff’s version is that he was not 
present when the witness attested his sale- 
deed. He was present when his vendor 
signed it. This was dona in the house in 
question, z.e., the plaint house—not plaintiff’s 
shop. . Probably, the attestation of witnesses 
took place afterwards. 


21. Plaintiff says he was present when 
this vendor paid the Madras creditors a month 
later and a creditor’s gumastah speaks to 
that. But he had no reason to be present 
there. He did not pay the creditor. He had 
paid his vendor and ended the transac- 
tion a month before. 1 find that, con- 
sidering the vendor’s impending bankruptcy, 
the fact that plaintiff is his brother, that 
“the vendor did not pay the debts for which 
he purported to effect the sale for one month, 
that on the same day he sold other properties 
to other near relations and has not accounted 
_ for the use of those monies, and that plaintiff 

and the attestor*contradict each other as to 
all circamgtances of the execution of the 
document and that the payment of Rs. 560 
odd to Karuppa Goundan is a most suspicous 
item, this sale to plaintiff must be held to 


have been colourable and fntended to defeat 
and delay creditors and is, therefore, voidabla 
under section 53 of the Transfer of Property 
Aci. 

This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the issae referred 
by this Court for trial, the Court delivered the 
following 

. JUDGMENT.—The finding of the Judge 
is that several alienations were made by the 
debtor on the 22nd and 23rd of March 1906 
for a total consideration of abont Rs. 6,000 
and that he paid off only debts amounting 
to Rs. 2,160. No doubt, the particular 
debts paid off were those for the discharge 
of which the properties in question in 
this suit were sold to the plaintiff, bat 
we cannot say that the Jadge was bound 
to find that the payments were made out of 
moneys received from the plaintif. The 
Judge was entitled to infer from the 
circumstances that the sale in question was 
part of a scheme of fraudulent alienations. 
We accept the finding that the alienation was 
invalid as agaiost creditors under section 53 
of the Transfer of Property Act. We do not 
think that the Judge intended to hold 
that the sale was altogether a sham, not 
intended to ba operative as between the 
parties toit. This is the real meaning of the 
word colourable andit would be well to avoid 
using it where all that is meant is that an 
alienatien is voidable by third parties on the 
ground of fraud. 

We reverse the decree of the lower Appel- 
late Court and restore that of the District 
Munsif with costs here and in the lower 
Appellate Court. 


Appeal aliowed, 
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ALLAHABAD HIGH COURT. 
Second Civic APPBAL No. 747 or 1912. 
January 17, 1913. 
Present:—Mr. Justice Chamier, 
Musammat ABADI BIBI—Derenpant— 


APPELLANT 
VETSUS 
Sheikh ILAHI BA K HS H— PLAINTIF 
RESPONDENT. 
Suit to recover balance of amanat money—Account— 


Deposit, 

I. sold some immoveable property to A, and out of 
the consideration money, he left something in the 
hands of the vendee as amanat to be paid to certain 
creditors. A, did not pay a portion of the money 
left with him to the ereditors. T. brought a suit to 
recover fhe balance which A. had not paid: 

Held, that I. was entitled fo call upon A. fer an 
account of his money left in her hands and that the 
suit should be regarded as one for an account not- 
withstanding that the plaintiff had asked for a decree 
for a definite sum of money. 


Second appeal from the decision of the 
Additional Subordinate Judge of Ghazipur, 
dated the llth of March 1912. 

Mr. P. L. Banerji, for the Appellant. 

Mr. S. O. Chaudhri, (with him Mr. A. O, 
Mitra), for the Respondent. 

JUDGMENT.—The plaintiff in this case 
sold some immoveable proparty to the 
defendant for a stated consideration of 
Rs. 910. Thesale- deed shows that R3. 343-1 
were paid in cash to the plaintiff and that 
Rs. 556 15 were left in the hands of the 
defendant for payment to certain creditors of 
the plaintiff. The expression used in the 
deed is wuste adai mahajenan Rs. 566-15 
amanat chhor dra and the deed went on to 
provide that the defendant should pay off the 
creditors mentioned at the foot of the doca- 
ment, receive back certain documents from 
their possession and obtain receipts from 
them. In the present case, the plaintiff comes 
into Court setting out the above facts and 
saying that the defendant had paid no more 
than Rs. 448-15-0, that she had not paid the 
balanca and that she had rendered no account 
to the plaintiff of the money left in her hands 
notwithstanding that she had been repeatedly 
called upon to give such an acconnt and the 
plaintiff prayed for a decree for the sum which 
he alleged was still in the bands of the defend- 
ant. The defendant pleaded that the sale-deed 
did not require her to render any account to the 
plaintiff but that, as a ma‘ter of fact, she had 
paid the whole sum leftin her hands to the 
creditors except about Rs.d8‘or 20, On the 
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case comfag before the Court, the plaintiff’ 
contended that it was for the defendant to 
begin and that if the defendant gave no - 
evidenca, the suit should be decreed. The 
Munsif rejected the contention and dismissed 
the suit. The plaintif appealed, and the 
Subordinate Judge held that it was for the 
defendant to begin inasmuch as she was 
bound to account to the plaintjif, for the 
money left in her hands. Accordingly, he 
allowed the appeal and decreed the claim. 
It appears to me that neither of these decisions 
is correct. In my opinion, the plaintiff is 
entitled to call upon the defendant for an 
account of the monsy left in her handa 
and the suit should be regarded as one for 
an account notwithstanding that the plaintiff 
asked for a decree for a dofinite sum of 
money. But in this view, the Court should 
have passed a preliminary decree directing 
accounts to be taken. Had this been done, the 
defendant would have been called upon to 
produce an account and she would then have 
understood that it was for her to begin, 
Until she is called upon by the Court to 
produce an account, the Court is notina 
position to pass a decree for any sum' of 
money. In this-view of the cage, it is pre- 
mature to consider whether the plaintiff is 
entitled to a lien or charge on the property 
sold. Bab 1 would refer the Court below 
to the decision of the Madras High Court - 
reported as Abdulla Beury v. Mammali Beary 
(1). I allow this appeal, set aside the decree 
of the Court below and remand the case 
through the lower Appellate Court to the 
Court of first instance in order that it may 
be disposed of according tolaw. The Court 
should make an order directing accounts to 
be taken and then call upon the defendant 
to produce an account. Costs here and in 
the Courts below will be costs in the cause, 


Appeat allowed. 
(1) 33 M. 446, 5 Ind. Cas, 87, 7 M. L. T. 376, 
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- MADRAS HIGH COURT. 
ORIMINAL Appear No, 499 of 1912. 
January 24, 19138. 

Present:—Sir Ralph Benson, Kr., Judge, 
Mr. Justice Sankaran Nair and 
Mr. Justice Sundara Aiyar, 
MOYILA KURMIAH—Appenuant 
versus f 
EMPEROR -—RESPONDENT. 

Evidence— Charge of murder —Accused found in pos- 
session of deceased’s jewels—Hvidentiary value —Proof 
thut jewels were on deceased's person at date of murder. 

Per Sankaran Nair and Sundara Atyar, JJ.—In a 
murder case, the fact that the deceased’s jewels were 
in the acensed’s possession at the time of the latter’s 
arrest is no evidence, unless if is shown thatthe 
deceased had them on his person at the tims of mur- 
der and the accused cannot explain his possession. 

Per Benson, J.—The fact that a person charged with 
- murder-is found in possession of the deceased’s jewels 
two or three days after the latter’s death and that he 
gives no explanationasto how he came by them is 
evidence against the accused. . 


Appeal against the order of the Court of 
Session of the Vizagapatam Division, in 
Case No. 15 of the Calendar for 1912. 

Mr. 0O. K. Mahadeva Atyar, for the Appel- 
‘ lant. - 

Mr. O. F. Napier, Public Prosecutor for 
the Crown. 

This appeal coming on for hearing, on 
Monday and Tuesday, the 25th and 26th 
November 1912 and having stood over for 
consideration till Friday, the 8rd January 
1913, the Court (Benson and Sundara Aiyar, 
JJ.) delivered the following . 


JUDGMENT. 


_ Benson, J.—In this case, M. Kurmiah 
appeals against his conviction of the murder 
of one Mahalakshmi. 

On the 3rd May last, the body of an 
adult female was found in a very decomposed 
state in a pond, and it was identified as 
that of Mahalakshmi by some cf her relations. 
The proof of identification is not altogether 
satisfactory, and on that ground, the assessors 
acquitted the accused. The Sessions Judge, 
however, held that the identifisation was 
‘gufficient. I agres with the Medical Oltficer 
that the body itself could hardly have been 
‘identified owing to its desomposition, bat 
I think that the body has been proved 
beyond all reasonable doubt to ba that of 
Mahalakshmi by the evidenca which shows 
that the cloth (Material Object No. 4) that 
‘was onit, and the cloth (Material Object 
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No. 2) and the string of beads, (Material 
Object No. 1) found of the bank close by 
the pond, belonged to her, and by the fact 
that certain jewels which she was wearing 
before the murder were traced shortly after 
the murder to the possession of the accused, 
who had had improper relations with her 
and who was with her on the evening before 
she disappeared, and who gives no satis- 
factory account of his possession of the 
jewels. Mahalakshmi, though only 18 or 
20 years of age, had been married no less 
than 4 times and had abandoned all her 
husbands after a more or less short ex- 
perience. She had neither parents nor 
brothers nor sisters, but an uncle looked 
after her in a general way. The accused 
was her second husband, but she abandoned 
him after eight months, and married Corikana 
Sanyasi. Him she also abandoned, and 
about the middle of April last, she was 
summarily married by the village Magistrate 
to Appiah, but she left him after four days, 
and the evidence is that she was in the 
habit of practically living at the threshing 
floor of her former husband, (the accusad), 
though the latter had in the meantime 
married another woman, Ademma. The 
evidence is that Ademma lived in the 
accused's house, and neither qnarrelled with 
him, nor with Mahalakshmi on account of the 
latter sleeping at the accused's threshing floor, 
whither the accused also used to go to sleap. 

The pond was some 6 yards long by 5 
yards broad, and the water was only about 
a yard in depth. The feet and legs of the 
body uo to the knees were sunk in the 
sand or mud of the pond, and there was 
a large stone tied in the cloth that was 
round the waist of the corpse, and another 
large stone was found placed upon the 
knees of the body. There wera no jewels 
on the corpss when found. The body was 


-found on the 3cd May and suspicion fell 


on the accused, who was arrested thg same 
day after the inquest. In consequence of 
information given by htm to the Head 
Constable, the latter at once went to the 
wife of the accused, Ademma, who produced 
the jewels, Maserial Objects Nos. 7 (1) and 
(2). These jewels are gold nose rings 
(called kammulu), with a cut across the 
centre, and* they are fully identified (by 
unimpeachable evidence referred to by the 
Sessions Judge, in paragraphs Nos. 8 and 9% 
$ 
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18 of his judgment), as jewels which had 
been made for, and given to, Mahalakshmi 
on her marriage to Appiah some ten days 
before the date when the murder must 
have taken place, which is otherwise fixed 
as the night of the 27th April. The accused, 
in his statement to the Committing Magis- 
trate, which he adhered to at the trial, 
stated that these kammulu which were 
before the Court were given by him to 
Ademma to hide for fear of robbers, but 
he denied that they had belonged to Maha- 
lakshmi. Ademma, however, states that 
these kammulu were given to her by the 
accused three days before she gave them up 
to the Police, and, as already stated, there 
is unimpeachable evidence that these jewels 
were made for Mahalakshmi when she was 
married to Appiah some ten days before 
her murder. 

The 15th witness for the prosecution, who 
lives within 70 yards of the accused’s shed, 
proves that Mabalakshmi was wearing these 
jewels, Materail Objects Nos. 7 (1) and (2), 
on the Saturday evening six days before the 
body was discovered. That would fix the 
date when she was last seen alive as Satur- 
day, the 27th April. It is true that he 
noticed the jewels “at night meal time”, but 
he was within four yards of her when he saw 
them, and though he might fird it difficult 
to identify one set of kKammulu from another 
similar set under such circumstances, yet 
he could certainly notice the fact that she 
was wearing gold kammulu and there is 
no suggestion that the woman had more 
than the three kammulu which he says he 
saw on her. The 17th witness, another 
neighbour, also says that Mahalakshmi wore 
kammulu like Material Objects Nos. 7 (1) 
and (2) on that Saturday night and that 
she and the accused were then together 
near the shed and were going towards 
Kottavalsa, 2. e., in the direction of the pond 
whera the corpse was afterwards found. 

On these facts, it is difficult to arrive at 
any other conclusion than that the acoused 
murdered her on that night, stole her jewels 
and gave them to his wife, Ademma, a day 
or two afterwards, 

It is true that the motive seems to be 
inadequate. He was apparently friendly 
with the woman, and she paid a small fine 
of Rs. 3 for him on that very day. Two of 
the prosecution witnesses *say that he was 
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annoyed with her for frequenting his shed 
after he had married Ademma, but the latter 
apparently did not care about it, or quarrel 
with him or her, on this account. The evi- 
dence, too, is that the accused was culti- 
vating land assessed at Rs. 40 or 50, so ha 
was not driven to orime by want. It is, 
therefore, not clear that the accused had 
any sufficient motive to commit the offence, 
but the motive is often obscure when a man 
murders a woman with whom he is on terms 
of illicit intimacy. The absence of motive at 
first led me to think that it might be a case 
of suicide, and the finding of her bead neck- 
lace, with string unbroken, on the bank of 
the pond, also suggested suicide. But far- 
ther consideration leads me to the conclusion 
that the evidence is inconsistent with the 
idea of a suicide, 

The woman might, no doubt, have tied a 
stone in her cloth and walked into the pond 
holding another stone in her hand and rest- 
ing it on her knees, and then, if possessed of 
great firmness of purpose, she might have 
lain back and drowned herself in the water 
though only a yard deep. But it is impos- 
sible to suppose that if she had done this, 
the large stone would have remained on her 
knees, However determined to die, she must 
have involuntarily moved, when being 
suffocated, in such a way as to have caused 
the stone to fall off her knees, but the evi- 
dence is that it was found on her knees, not 
tied but resting on her knees. Moreover, 
the accused’s possession of the jewels 
does not ft in with a case of suicide. No 
jewels were found onthe body. If, then, 
it was a case of suicide, she must 
have taken off her jewels before going 
into the water, and either given them 
to some one or left them on the bank where 
the beads were, or elsewhere. The accused 
does not say that she gavethem to him, nor 
that he found them on the bank or elsewhere. 
If they had been given to him, or if ke had 
found them, ib seems almost certain that he 
would have said so either when suspected, or 
afterwards, and would have been able also 
to produce the third kammi and the silver 
bangles and sattamanam, which the evidence 
shows she also wore. His failure to do this 
suggests that he may had an accomplice who 
received these as his share. j 

The finding of the necklace of beads with 
string unbroken on the bank is not inconsist« 
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ent with murder, since the murderers might 
‘have taken it off the body by untying the 
string and have then dropped it on the 
bank, It is of little or no value, so 
they would hardly have cared to search for it 
for any time in the dark if it slipped from 
the hand. f 

I conclude that the suggestion of suicide 
cannot be accepted. Nor is the evidence 
consistent with the murder having been 
committed by any other person than the 
accused. 

It is true that the woman wes of such a 
character that there might be other persons 
who might have been prepared to murder her, 
but there is no evidence of the existence of 
any such persons, nor does such a suggestion 
fit in with the fact that itis the accused who 
had her chief jewels two or three days afier 
her death, and who gives no explanation as to 
how he came by them. e 

I think the reasonable inference from 
all the evidence is that the woman was mur- 
dered by the accused. The Sessions Judge 
has imposed the lesser sentence allowed by 
law. I would, therefore, dismiss the appeal. 

Bat as my learned brother does not 
take the same view, our opinions wil! be laid 
before another Judgein accordance with sec: 
tion 429, Criminal Procedure Code. 
~ Sunpara Atyar, J.—I have the misfortune, 
in this case, to be unable to agree with my 
learned brother in the conclusion he has 
arrived at. The general facts of the case 
have been stated in his judgment, and I 
consider if unnecessary to recapitulate them. 

The three points for decision in the case 
are (1) was the body that was discovered in 
the pond that of Mahalakshmi? (2) if so, 
was she murdered by anyone or did she 
commit suicide? . and (3) if she was murder- 


ed, was it the accused that murdered her? 


On the first question, the evidence of identi- 
fication of body is, in my opinion, of an 
unsatisfactory character. The body was 
discovered only a long time after it had been 
immersed in ihe pond. Except below the 
knees the skeleton only was found and there 
was no flesh. All that the medical witness, 
the 4th witness for the prosecution, was able 
to swear to was that the body was, that of a 
female ang not that of male. In his opinion 
“it is impossible to identify a person by the 
legs except where there are any marks or 
pepuliarities in them.” Itis not stated in 
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this case that there were any peculiarities 
or identifiable marks in the legs of Mahalatk- 
shmi. They were stated to have been small 
but it is obviously impossible to rely on this 
circumstauce as a reasonable ground of 
identification. Twocloths were found tied 
round the waist of the body anda cloth was 
found near the bank of the pond. The 
latter cloth has not been relied on by any of 
the witnesses for the prosecution as a means 
of identification. But the cloths wrapped 
round the waist of the corpse have been 
identified by some of the witnesses as those 
they had s2en Mahalakshmi wearing while 
she was alive. A siring of beads also found 
near the bank of the pond is said to have 
helped some witnesses to identify the body. 
In the inquest report (Hxhibit B), four 
witnesses are stated to have recognized the 
body as that of Mahalakshmi.. Only two of 
them, prosecution witnesses Nos. 5 and 6, 
were examined at the trial. The 5th witness, 
Latchanna, an uncle or cousin of Mahalak- 
shmi, relies on the baads, besides the short- 
ness of the feet and toes, as means of iden- 
tification. He admits that the baads are very 
similar to those ordinarily wora by the 
females of his caste. Bat he adds in croas- 
examination that the red beads in the string 
(which is composed both of black and red 
beads) ara not worn by other females in his 
village. This latter statement is not cor- 
roborated by any other witness. In appear- 
ance, the string of beads is quite of acommon 
type with no identifiable marks at all. The 
6th witness, Appala Naidu, whose mother 
was a consin of Mahalakshmi, identifies the 
body by the feet and by one of the cloths tied 
round the waist. Both the cloths have no 
identifiable marks. They are of a common 
typə worn by females of the lower castes, 
The only reason alleged by the 6th witness 
for the prosecution for saying that one of 
them had been worn by Mahalakshmi was 
that it was a masu bordered cloth. Before 
the Committing Magistrate, he stated that he 
did not remember which cloth had a mazu 
border and which a red border. He speaks 
only to one oceasion on which he saw Maha- 
lakshmi wearing it. Both tbe 5th and 6th 
witnesses admit that they went to the pond 
when the water was baled out for the dis- 
covery ofthe body because they had heard that 
Mahalakshmi had been murdered and that d 
“we could identify the corpse.” While there 
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is no reason for supposing that they did not 
believe that the body was that of Maha- 
lakshmi, and it may be that Mahalakshmi 
wore cloths of the kind that were found 
on the body, there is nothing improbable in 
the witnesses’ readily arriving at the 
conclusion that the body was that of 
Mahalakshmi because they had already fully 
expected that such would be the case. It is 
difficult to say that they were able to recog: 
nise either the beads or either of the cloths as 
belonging to Mahalakshmi. The unreliability 
of their evidence is manifest from the fact 
that they were prepared to say that they were 
able to identify the body by means of the 
legs also. Mahalakshmi was, no doubt, miss- 
ing from her village for some days when the 
body was discovered. But there is no 
evidence that any search was made for her 
in any of the neighbouring villages or 
elsewhere, nor is there any actual evidence 
on record that no other woman belonging to 
cne or other of the neighbouring villages was 
‘missing. No help in identification is derived 
in the case by a comparison of the time when 
the death of the person whose body was 
discovered in the pond, must have taken place 
and the time at which Mahalakshmi was first 
missed. According to the opinions of several 
medical men that were read to us at the 
hearing, decomposition to the extent to which 
it had proceeded in the body would ordinarily 
take a much longer time than a week which 
is the period during which Mahalakshmi is 
alleged to have been missing before the 3rd 
May 1912, when the body was discovered in 
the pond, But it is impossible to arrive 
at any safe conclusion on this question as it is 
possible that the flesh might have been eaten 
away by fish except in the case of the legs 
which were found buried in the earth under 
the pond. Again, the evidence as to how 
long Mahalakshmi had been missing is also 
unsatisfactory. The 5th witness merely says 
he sawe her a month before her death which 
apparently he assumes to have taken place 
about the 27th April. The 6th witness states 
at the beginning of his deposition that he 
heard of Mahalakshmi’s death about threa 
months before the date of his examination as 
a witness, which would be about the 15th of 
April, He says later on that 10 or 12 days 
prior to the finding of the body, that is, about 
the 28rd or 21st of April, he saw Maha- 
lakshmi at Venkatapuram, arf adjacent village. 
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The other witnesses examined to fix the time 
when Mahalakshmi was last seen alive are 
the 14th to 17th witnesses for the proseca- 
tion. Of these the lath wituess says he saw 
her “on a Saturday over two months ago,” 
i. e., about the 15th of May, which would ba 
12 days after the body was discovered. The 
witness gave the same account before the 
Committing Magistrate so far as this portion 
of his evidence was concerned, althouga he 


“withdrew at the trial other evidence which 


he had there given against the accused. The 
16sh witness for the prosecution marely says 
that he heazd about Mahalakshmi’s death a 
week after her death which gives no clue to 
the actual time that she was missing. The 
17th witness also speaks vaguely to seeing 
her about three months before his examination, 
i. e., about 17th April. The 15:h witness 
attempted to give more precisa evidence. 
He says that he saw, Mahalakshmi six days 
before the discovery of the body. Ia his 
cross-examination, he states he could not say 
in what month the decsased went to his 
villag>. Ishall state presently my reasons 
for not accepting him as a reliable witness. 
I do not think the prosscution has adduced 
really reliable evidence to show when 
Mahalakshmi was last seen in the village 
such as would strengthen the evidence as 
to the identification of the body. Maha- 
lakshmi was evidently a wanderer with few 
relations and of loose moral character. 
She had no means of support, and it is quite 
possible she might have wandered away to 
some distant village or even migrated from 
the country in search of means of subsistence. 
There is, however, one important fact which 
makes me hesitate to differ from the conclu- 
gion of the Sessions Judge and of my learned 
brother that the body discovered was that 
of Mahalakshmi. If any other woman of 
the village or of any adjacent village had 
been missing, it is very unlikely that the 
matter would not have come out in the 
examination of the witnesses, although it is 
true, as J have already stated, that the 
prosecution did not take the trouble to 
adduce any evidence that any attempt had 
been made to seek out Mahalakshmi or that 
no other woman near the plage was stated 
to be missing. I may at once state that 
there appears to be no motive on the part 
of any of the prosecution witnesses or of the 
Police for deliberately implicating the accus- 
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ed in a false case of murder. I take it that 
the witnesses and the Police have arrived 
at the conclusion that Mahalakshmi is dead 
and that she was murdered. On the whole, 
I do not base my dissent from my learned 
brother’s conclusion regarding the guilt of 
the accused on the ground that the body 
discovered in the pond was not that of 
Mahalakshmi. Bat Jam convinced that the 
evidence fðr the prosecution is so uusatisfac- 
tory that it is impossible to hold that the 
offence has been brought home to the ac- 
cused. 

I shall now deal with the question, assum- 
ing that the body was that of Mahalakshmi, 
whether she was murdered or whether she 
committed suicide. The medical evidenca 
throws absolutely no light on the question. 
Nothing was ohserved near the pond which 
would show that a murder must have been 
committed there. To my mind the fact 
that a cloth and a string of beads were found 
near the bank of the pond is a very strong 
circumstance against the tneory of murder. 
I find it very difficuli to suppose that a 
murderer would have thrown there the cloth 
and the beads, which might bear marks of 
identification, to supply evidence against 
him. Why should he do so? On the other 
hand, it is quite likely that the decaased if 
she intended to commit suicide would pat 
aside an annecessary cloth and the string of 
beads before descending into the water to 
drown herself. She might, before she gob 
into the water, have thought of tying a 
stone round her neck and might, for that 
purpose, have removed the beads from her 
neck, The only suggestion made on bahalf 
of the prosecution is that the murderer might 

have left the cloth and the beads there 
` through carelessness. But careleasness of 
this sortis,in my opinion, very improb. 
able. Much reliance is placad’on the fact that 
a stone was found placed on the knees of 
the deceased. Ib is argued that if the 
deceassd kept one of the stones on her knees 
to help her in killing herself, it is very 
unlikely that she would not have, after. 
she immersed herself in the water, straggled 
for her life and that the stone would not 
have fallen off from her knees. I am unable 
to attach néuch weight to this argument. 
How far she would have struggled would 
depend on her physical and mental condition 
at tae time. It is quite possible that she 
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was foo dazed and too low in spirits to- 
struggle much. Ibis also possible that she 
did struggle but that her straggle in her 
then condition was not sufficient to make 
the stone fall off from the knees. At any 
rate, the inferenc3 to be derived from the 
fact of the finding of the cloth and baads 
on the bank is far stronger than that which 
could legitimately ba drawn from a stone 
being found on the kaeex. Again, Maha- 
lakshmi was, according to the evidences for the 
prosecution, a strong and healthy young 
woman. Isitlikely that a single parson 
would be able to overpower and drowa her? 
It is, no doubt, possible that she might hava 
been first strangled and then put down 
under the tank, bat it is improbablo, I think, 
that a murderer would have undertaken this 
double task without the help of any one 
else. The prosecution does not sugeasb that 
any other person was concerned in the alleg- 
ed murder, bab has, on the other hand, 
adduced evidence to prove that the deceased 
was last sseualive with the accused alone. 
I must add that at the trial much importanca 
does not ssem to have been attached by the 
prosecution to the fact that the stone had 
not fallen off from the kasə. In fat, neither 
party seems to have bestowed garious 
thoughts on the question whether tha casa 
was one of suicide or murder while ths 
evidence was addacad. Consequently, the 
evidence about the exact position of the stone 
when the body was dragged out is by no 
means of a precise character though ssveral 
of the witnesses stated ganerally that a stone 
wus found on the knees. I may note that at 
the inqaest, the 5th witness for the prosaca- 
tion stated that Mahalakshmi’s people chided 
her for her improper condact in abandoning 
one husband after another, and that she 
went away to Venkitapuram and again 
cintracted another marriaga there. It is 
admitted that she left her new husband ° algo. 
May ib not be that she-felt „herself a pərson 
who had lost her position in her sozisty, 
and, baing without friends or meaan3 of 
support, determined to put an end to her own 
existence? The Strongast circamstance, on 
which the learned Pablic Peosecator has 
relied in support of the theory of muarder 
and no suizide, is the discovery of two 
kam nulu belonging to Mahalakshmi in the 
possession of Adsmm, the prosacation 3rd 
witness and wife of the ascised, The 
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discovery was made in consequence of 
information given by the accused himself, 
whois said to have offered them to the 
Police as hush-money. Idonot dissentfrom my 
learned brother’s conclasion that the kKammulu 
are proved to have been made for Maha- 
lakshmi and given to her by her last husband, 
Appiah, the 10th witness for the prosecution, 
some short time before her death. Appiah 
abandoned her a few days after his marriage; 
and, according to the prosecution case, she 
used to visit the accused after she was 
abandoned by the 10th witness. I also agree 
in holding that the accused’s statement that 
the kammulu were given by himself to 
Mahalakshmi when he married her is false. 
He added that he got them back from her 
by “good words and did not return them.” 
The question is, what inference can legiti- 
mately be drawn from this circumstance? 
If it is proved that a person was found, soon 
after the murder of another person, in 
possession of property which was on the 
person of the latter when last seen alive, an 
inference might, no doubt, be drawn in some 
circumstances that he obtained possession of 
the property by the murder of the deceased. 
I hold it to be essential to justify the infer- 
ence that there must be satisfactory proof 
that the property was in fact in the possea- 
sion of the deceased when last seen alive. 
The utmost that is proved in this case, in 
my opinion, is that the kammulu belonged to 
Mahalakshmi and that she was seen by some 
witnesses wearing them some time before 
she died. But I do not think it has been 
proved that she was wearing them at or 
shortly before the time of her death. The 
time of her death itself is not clearly 
established. The only witness who really 
speaks to having seen her wear the kummulu 
on the day on which, according to the 
prosecution, she was last seen alive, is 
Lakshmudu, the 15th witness for the prose- 
cution, Iam not prepared to act on the 
evidence of this Witness. Both the prosecu- 
tion witnesses Nos. 16 and 17, who speak 
to seeing the aceused and the deceased 
together on the Satarday dn which Maha- 
lakshmi is supposed to have died and on the 
two previous days, were not examined at 
the inquest. It is not known” when they 
narrated their story for the firat time. It is 
easy for witnesses giving evidence after the 
lapse of a considerable tifme to imagine that 
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the day or which they saw some person was 
a particular day. The 15th witness says 
that the deceased went to his house that 
night but can give no reason why she did 
so. Hesays she used to go to his house 
now and then. At first he stated only that. 
he saw Mahalakshmi wearing the kammulu 
but in cross examination he said that he saw 
her wear the beads too when he saw her 
walking with the accused by the nfoon-light. 
I consider if extremely unlikely that he 
would have been able to seo the string of 
beads which are extremely small in size by 
moon-light. The kammulu worn on the 
nose might no doubt be more prominent. 
But what occasion had he bto remember the 
fact that she was wearing them on that day? 
On the other hand, it would be quite easy for 
him to imagine that she did, if he had seen 
her wear them before. Although he does 
not appear to have 4ny motive for swearing 
falsely against the accused, he is at the same 
time a witness of no particular credit. I 
cannot accept his evidence without corrobo- 
ration. The 16th witness also says he saw 
Mahalakshmi and the accused going together 
at 7 or 8 p.m. on the Saturday when she 
is supposed to have died. But he did not 
see her face nor dia he talk to her. Hoa, 
moreover, really does not fix by his evidence 
the dates on which he last saw Mahalakshmi. 
The 17th witness’s evidence is utterly improb- 
able. He says the accused actually asked 
him in the afternoon of the Saturday to 
help him io murdering Mahalakshmi, 
but that he attached no importance to 
that circumstance as Mahalakshmi 
and the accused were apparently on friendly 
terms. He saw Mahalakshmi several times 
on the same day after the accused had asked 
him tohelp himin killing her. But he 
did not tell her anything aboutit. There 
is, in my opinidn, no satisfactory evidence 
that Mahalakshmi wore the kammulw in 
question at the time of her death, assuming 
that she was murdered. Neither prosecu- 
tion witness No. 16 nor witness No. 17 
was asked by the prosecution whether 
Mahalakshmi was wearing, when they last 
saw her, either of the cloths found wrapped 
round her body. It is not proved that 
Mahalakshmi used to wear thd kammulu 
always. Again it must be observed that 
the kammulu were not allthe jewels that 
helonged to the deceased or even all that she 
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used to wear.. Prosecution witnes¢ No. 15 
says that he saw her wearing a silver bangle 
when he last -saw her. The 1%th witness 
says the same. The 10th witness, her last 
husband, says that he gave her also a 
sattamanam when he married her. The 9th 
witness also says that a satfamanam was given 
to her by the 10th witness. The 6th witness 
says that Mahalakshmi had rings also. 
None of thse other jewels has been traced 
to the possession of the accused, and I hold 
that itis not proved that the kammulu 
were worn by Mahalakshmi immediately 
before her death, The 16th witness who 
is one of those who speak to seeing her 
with the accused on the night of Saturday 
does not speak to seeing her wearing the 
kammulu. Although I disbelieve the ac- 
cused’s story that it was he who gave the 
kammulu tothe deceased, Ido not think 
it follows. that his statemént that he got 
them from her by “good words” must be 
false, Mahalakshmi seems to have had a 
great deal of affection for him; for, she 
went back to him after abandoning her last 
husband and after the accused himself had 
married Ademma. Isee no improbability 
in his having baen able to obtain possession 
of the jewels from her, properly or im- 
properly, is immaterial for the purposes of 
this case. Assuming that Mahalakshmi 
was wearing the xammulu some days before 
her death, I do not think it would ba right 
to presume that she wore them atthe time 
of her death and then to presume from 
the fact that the accused was found in 
p ssession of them son after her death, that 
he obtained them by murdering her. It is 
generally unsafe to make such a presumption 
upon a presumption. 


In this case, I consider it entirely unsafe 
to do so, for there is absolutely no motive 
proved on the , part of the accused for com- 
mitting so heinous a crime as murder. The 
evidences for the prosecution itself is that 
the accused and Mahalakshmi were on 
friendly terms with each other. On the 
very day thatthe murderis said to have 
been committed, Mahalaksmi gave Rs. 3 
out of herown pocket to enable the accused 
to pay a fine which was imposed on him 
for his having killed a calf belonging to the 
16th witness. The accused’s wife, Ademma, 
did nut object to his relations with 
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Mahalakshmi and even used to meet her 
at the accused’s threshing floor where sha 
used to take him his meals. Mahalakshmi 
was a young and handsome woman, ace: 
eording to the evidence for the prosecution 
(see the deposition of the 10th witness). 
Admittedly, theft was not the object of 
the murder. The accused is a man who 
cultivates lands paying Rs. 40 or 50 cist 
(P. W. No. 16). The motive alleged is that 
Mahalakshmi was troubling him by her 
visits though he did not care for her, I 
find it extremely difficult to balieve this. 
There is no reason to suppose that she 
caused him any annoyance. The evidence 
of the 16th witness that the accused come 
plained of her doing s9 is untrustworthy ; 
and the witness seems to have been inclined 
to withdraw at the trial what he said abont 
this circumstance before the Committing 
Magistrate. The absence of a reasonable 
motive for the murderis a most weighty 
circumstance in favour of the accused. On 
the whole, I am unable to believe the 
evidencs that the ascused was last seen 
alive with the decaassd shortly bafoure her 
death or that she was wearing the kanmulu 
at that time. The theory of suicide is not 
rendered improbable by the evidsne3 on 


racord. Ths probabilities point, in my 
opinion, to the conclusion in favour of 
suicide, and whether the case is one of 


saicide or not, I am of opinion that it is 
not provad that the aceused murdered 
Mahalakshmi. I would, therefore, raverse 
the conviction and the sentence passed 
ou the 1ceused and direch his release from 
custody. 

This appeal coming on for hearing under 
the provisions of section 429 of the Criminal 
Procedure Oode, the Court delivered tha 
following ' 


JUDGMENT. 


Ganxaran Narr, J.—The Pleader who ap- 
pears for the Public Prosecatpr states that he 
has nothing to add to the observations in the 
j ments. 
ma without deciding it that Maha- 
lakshmi was murdered. The oral evidence 
to implicate the accused is that of witnesses 
Nos. 15,16 and 17 who say that shortly 
bsfore her disappearance from the. village 
the accused was seen in her company. [am 
of opinion that thvirevidence is not raliable, 
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mainly for the reasons given by Sundara 
Aiyar, J. in his opinion. 

The fact that her jewels were found in 
his possession is no evidence, unless it is 
shown that she had them on her person at 
the time ofmurder and he could not explain 
his possession. 

The date of her murder iş itself 
uncertain in this’ case and the relations 
that subsisted betweer the accused and the 
deceased do not render his possession sus~ 
picious. - 

Agreeing generally with Sundara Aijyar, 
J., I reverse the conviction, acquit the 
accused and direct that he be set at 
liberty, 

Oonviciion quashed, 


ALLAHABAD HIGH COURT, 
CRIMINAL Revision Perrrion No. 844 or 1912, 
November 22, 1912. 

Present: —Mr, Justice Tudball. 
` PHULEL—Appuiicant 

versus 
EMPHROR—Opposire Party. 

Penal Code (Act XLV of 1860), ss. 182, 193, 2L1-~ 
Complaint to District Magistrate as Head of Police 
and not as Magistrate—Conviction under section 193 
not sustainable-——Huzamination on oath. 

A, appeared before a District Magistrate and made a 
statement before him that a certain Police officer had 
beaten him, demanded a bribe from him and locked 
him in the Police hawalal. A, added that he did not 
wish to make a complaint but oniy wished the Dis- 
trict Magistrate to make an inquiry so as to prevent 
the Police officer from behaving tyrannically towards 
him. The District Magistrate examined A. on oath, 
Inquiry disclosed that the charge was groundless. A. 
was thereupon convicted under sections 182 and 193 
of the Penal Code: 

Held, that the conviction under section 193 could 
not stand, as 

(&) the District Magistrate was not moved qua 
Magistrate but only as District Head of 
Police, As expressly declining to institute 
criminal proceedings, and 

(b) it was unnecessary ard perhaps unlawful for 
the Magistrate to have forced the man to 
take oath under these gircumstances, 


Criminal revision from an order of the 
Additional’ Sessions Judge of Meerut. 

Mr. D. M. Banerji (with him Mr. W. 
Wallach), for the Applicant, 

Mr. R. Malcomson, (Assistant Government- 
Advocate), for the Crown, 
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JUDGMENT.—The applicant, Phulel, went 
to the District Magistrate and made a stata- 
ment before him that a certain Police officer 
had beaten him, demanded a bribe from 
him and locked him ia the Police kawalat, 
He added that he did not wish to make a 
complaint as it would not be possible to 
prove the complaint, but he wished the 
District Magistrate to make ay inquiry so 
ag to prevent the Police officer behaving 
tyrannically towards him. In spite of the 
fact that he stated that he did not wish to 
make a complaint, the Magistrate made him 
take the oath and make a statement. In- 
quiry disclosed that the charge was ground- 
lees. Phulel was put on his trial under sec- 
tions 211 and 182, Indian Penal Code. The 
Magistrate came to the conclusion that sec- 
tion 2911 did not apply as the man distinctly 
refrained from ipstituting a complaint, but 
held that he was guilty of offences under sec- 
tions 182 and 193, Indian Penal Code, and 
sentenced him to separate sentences for each 
of those offences. On appeal, the learned 
Additional Judge held that the man had 
committed only one offence and that he should 
not be punished twice over for the same act. 
He held that the facts established an offence 
under section 193, Indian Penal Code. He 
maintained the conviction and sentence under 
that section and set aside the conviction and 
sentence under section 182. I6 is quite clear 
that when the applicant stated that he did 
not wish to institute criminal proceedings or 
make a complaint, the Magistrate was not 
moved gua Magistrate, but only as District 
Head of the Police. It was unnecessary and 
perhaps unlawful for the Magistrate under 
these circumstances to have foread the man 
to take an oath. As the Additional Jage 
has said, the man committed only one 
offence. He either committed an offence 
under section 182 or 211, Indian Penal Code. 
The conviction under section 193 cannot 
stand, I, therefore, alter the finding of the 
Court below to a conviction under section 
182, Indian Penal Code and I maintain the 
sentence of three months’ rigorous imprison- 
ment, which was originally imposed under 
that section, A 
Conviction altered, 
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GALOUTTA HIGH COURT. 
CRIMINAL Revision Petitions Nos. 1415 AND 
1417 or 1912. 

December 12, 1912. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

BHIM LAL SHAH—- PETITIONER 
SCTSEUS 


BISA SINGH AND oTHers—Opposire PARTY, 

Criminal Procedure Oode (Act V of 1898), ss. 202, 
476—Inquiries preliminary, whether accused ought to 
be made party in—-Order directiny accused to cross. 
examine, absolutely illegal—Sanction to prosecute— 
Directing prosecution under section 476, Criminal Proce- 
dure Vode—Order to be made when—Order if may be 
made a monthand a half after disposal of case ~Order 
if may be made by another Magistrate before whom there 
was no judicial proceeding. 

When a man files a complaint and supports it by 
his oath, rendering himself liable to prosecution and 
imprisonment if it is false, he is entitled to be believ- 
ed, unless there is some apparent reason for disbe- 
Jieving him, and he is entitle to have the persons, 
against whom he complains, brought before the Court 
and tried. 

Therefore, in inquiries under section 202 of the 
Criminal Procedure Code, the accused should not be 
allowed to cross-examine the complainant’s wibnesses. 

Baidya Nath Singh v. Muspratt, 14 C. 141, follow- 
ed. 

The petitioner complained against the opposite 
party of having committed certain offences. On this, 
the following order was passed on January 2, 1912— 
“Complainant to prove his case. Accused may cross- 
examine.” Subsequently, the complaint was dismiss- 
ed and the prosecution of the petitioner was ordered 
under section 211, Indian Penal Code. The case then 
came before the High Court which held that until the 
accused had been properly tried, the proceedings under 
section 211 should be dropped. They were tried and 
acquitted by Mr. McGavin, Deputy Magistrate, on 
August 1. Another Deputy Magistrate on August 28, 
directed the prosecution of the petitioner under sec- 
_ tion 476, Criminal Procedure Code. The District 
Magistrate then observed that the order ought to 
be passed by Mr. McGavin who thereupon under 
section 476, Criminal Procedure Code, on September 
16, ordered proceedings to be drawn up under sec- 
tion 211, Indian Penal Code: 


Held, that the order of Jantary 2, 1912, was abso- 
lutely illegal; that if Mr. McGavin had thought that 
action ought to be taken under section 476, Oriminal 
Procedare Code, he ought to have passed the order 
when he acquitted the accused; that the fact that he 
did not do so indicated very strongly that he did not 
at the time think it necessary and that the belated 
order of the 16th September did not represent his in- 
dependent judicial opinion; and that as there was no 
judicial procegding before the other Deputy Magis- 
trate, his order of August 23 was altogether beyond 
his jurisMiction. 


Rule against the order of the Deputy Ma- 
egistrate of Purneab, dated August 23rd, 
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1912, sanctioning the. prosecution of the 
petitioner under section 211, Indian Penal 
Code, as well as the order of another Deputy 
Magistrate, dated September 16th 1912. 

Babus Manmotha Nati Mukherjee and 
Jyotish Ohandra Bhattacharyya, for the Peti- 
tioner, 

JUDGMENT. 
In No. 1415 or 1919. 


The patitioner, Bhim Lal Shah, on the 2nd 
January 1912, complained against Atraj 
Singh and others of having committed certain 
offences. Oa this, the following order wags 
passed complainant to prove his case on 
18th January 1912. Accused may cross- 
examine,” No local investigation was 
ordered. No reasons were recorded for dig. 
trusting the complainant. Indeed ibis dis. 


cult to see what reasons there could be, The 


order was absolutely illegal and considering 
how opposed it is to the plain words of the Code 
and how frequently orders of this kind have 
baen condemned, it is very difficult to under. 


- stand how the Magistrate who passed it can 


have believed that he was doing what he was 
entitled todo. The case dragged on till near 
the end of February when the complaint was 
dismissad. The prosacuiion of Bhim Lal 
was then ordered under section 211, The 
case then seems to have come before this 
Court and this Court held that tha ac. 
cused persons should be properly tried and 
that until they had been tried the proceed- 
ings, under section 211, should be dropped. 
They were tried and acquitted by Mr. McGavin, 
Deputy Magistrate, on the Ist August. 
A week later Mr. Warde Jones, another 
Deputy Magistrate, called on Bhim Lal to 
show cause why he should not be prosecated 
under section 211 and finally on the 23rd 
August directed his prosecution under sec- 
tion 476, Criminal Procedure Code. The 
District Magistrate, however, hesitated to act 
on this proceeding and observed that the 
order ought to be passed by Mr. Mo(Gavia. 
Thereupon Mr. McGavin passed the follow- 
ing order on the 16th September: “Petition 
purportiug to show cause against prosecution 
under sectiow 211 filed. The cause shown 
is not good. Draw up proceedings under 
section 211, Indian Penal Code.” The peti- 
tioner thén obtained this Rale on the District 
Magistrate to show cause why his prosecution 
should not ba set aside on the Ist, 2nd, 34) 
e 
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and 6th grounds mentioned in his patition. 
The Rule must clearly be made absolute on 
the 3rd ground. The order of Mr. MeGavia 
purports to bə passed under section}476, 
Criminal Procedure Code. Now if he had 
thought that action ought to be taken under 
that section, he. ought to have passed the 
order 14 montes before. The fact that he 
did not do s> indicates very. strongly that 
he did not at the time think ib necassary and 
that the belated order of the 16th Sop- 
tember does not represent his independent 
judicial opinion. As to the order of the 23rd 
August, 16 is unnecessary to waste words on 
it. There was no judicial proceeding of any 
sort or kind before Mr. Warde Jones and his 
order for the prosecution of the petitioner 
was altogether beyond his jurisdiction. 

We are, however, informed that the persons 
acoused by Bhim Lal petitioned for his prose. 
cution and we have considered whether Mr. 
McGavin’s order can be treated as one under 
section 195, Criminal Procedure Code, Clearly 
there may be cases in which a Court may not 
think it necessary in the public interests to 
taxe action under section 476. but may be 
willing to allow the person injurad to seek 
redress. In such a case, ib is not necessary 
that the order should bə passed ator near 
the time of the disposal of the original case. 
But considering how illegally and unage3s- 
sarily Bhim Lal has baan harrassed in thasa 
proceedings, we do not think that{his farther 
prosecution should ba sanctioned. 

The Deputy Magistrate in charge, Mr. 
Warde Jones, has submitted an explanation 
and with reference tb this Court’s condemaa- 
tion of the practice of securing the attend- 
ance of the ac3nsed person, says that it is 
“a matter of common practice that whea 
cases ara inquired into locally under ses- 
tion 202, Criminal Procedure Coge, by jadicial 
and non-judicial officers, the statements of 
accused persons and their witnesses are 
almost always taken; and inasmuch as sac- 
tion 202, Criminal Procedure Code, does not 
specifically forbid sucheprocedure, and in the 
present case the accused persons availed 
themselves of the option given them to ecross- 
examine, put in statements and adduce evi- 
denga I followed the prastice.” He refers 
to another decision of this Oourt in which 
in his view, this practice was sanctioned and 
asks for guidance. 

$t may bə obgerved that the leputy Ma- 
| | 
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gistrate appoars to be in error in supposing 
that there Was any local investigation under 
section 202 in this case, but leaving that 
aside, we may express our hearty concurrence 
in the condemnation pronounced by the 
former Bonch on the practice of conducting 
these preliminary ingairies in the presence 
of the accused. The ‘practice of making the 
accused a party to such proceedings was 
condemned in Baidya Nath Singh v. Musprati 
(1) and its fatility is obvious. We do not 
suppose that Magistrates have so little to do 
that they prefer trying cases twice over and 
it is difficult to avoid a feeling of uneasiness 
lest the object of the practice may not be to 
harass complainants and deter them from 
sesking relief in the Criminal Courts. 

As regards the case cited by the Deputy 
Magistrate, we are, with the greatest respect, 
unable to agree with the view expressed that 
in inquiries under section 202, the accused 
should be allowed, if necessary, to crosse 
examime the complainants’, witnesses. Or 
rather, we should say that, in our opinion, it 
cannot ever be necessary. The expression 
of this view was not necessary to the de- 
cision of that case and we do not think that 
it need ba referred to a Fall Bench. 

When a man files a complaint and supports 
it by his oath, rendering himself liable to 
pros3cabion and imprisonmant if itis false, 
hə is entitled to be believed, unless there is 
s)meappirant reason for disbelieving him 
and he is entitled to have the persons, 
against whom he complains, brought before 
the Gourt and tried. In the present case, 
thera way af ficab at any rate no reason 
whatever for distrasting the truth of the 
complaint and the case should have been 
tried without further delay. 

This order will also govern Revision Case 
No. 1417 of 1912. 


(1) 14.0. 141. 
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PUNJAB CHIEF COURT. 
FULL BENCH, 
MisceLuannous CriminaL Revision PETITION 
No. 120 or 1912. 
January 20, 1913. 

Present: —Sir Arthur Reid, Kt., Chief Judge, 
Sir Frederick Robertson, KT., Judge, and 
Mr. Justice Kensington. 

Laia KARAM CHAND BAHL—- PETITIONER 
VETSUS 
EMPEROR, tHrouca Toe PUNJAB 


GOVERN MENT—Responpsent, 

Press Act (I of 1910), ss. 4 (1) (0), 9, 17-—~Paper— 
Notice—-Spectfication of words— Service of notice— Qov- 
ernment includes Chief Commisstoner——-Charges against 
Government or individual—Truth or falsehood oj state- 
ments in paper. 

Where a notice under section 9 of the Press Act, 
1910, specifies the name of the correspondent and the 
headings of the objectionable letters and communica. 
tions, this is a sufficient compliance of the law as to 
specification. Itis not necessary to specify and quote 
the words or passages alleged to be objectionable 
under section 4 (1) (c). 

The Press Act does not provide for an opportunity 
being given to the publisher of showing cause 
against the notice. It is sufficient if every effort is 
made to serve the notice, without delay, on the peti- 
tioner, who was absent from his place of business. 

The word ‘Government’ is defined in the General 
Clauses Act (X of 1897), section 3 (21), as including 
the Local Government as well as the Government of 
India, and in section 3 (23) of the same Act, ‘Local 
Government’ is defined as ineluding ‘a Chief Com- 
missioner’, The word “Government” in the Press 
Act has the same extended meaning. 

Charges made against the Government of the 
Frontier Province and attacks on the Frontier Gov- 
ernment ex nomine involve forfeiture of security under 
the Press Act. 

The question whether the statements made ina 
paper are true or false does not concern the Court in 
proceedings under the Press Act. All that the Court 
has to decide is whether the copies of the newspaper 
in question did or didnot contain passages of the 
nature specified in section 4 (1). 


Petition, ander section 17 of the Indian 
Press Act Iof 1910, for setting aside the 
order of forfeiture of security of Rs. 2,000 
(deposited by Lala Karam Chand, Pablisher 
of the newspaper “Punjab Advocate” 
published at Mianwali), dated the 3lst July 
1912 and served on the 10ch August 1912, 
passed by the Jiocal Government, under the 
provisions of section 9 (1) of the Indian 
Press Act, 1910, 

Mr. Gokal *Ohand Naurang, for the Peti- 
tioner. 4 

The Government Adcocite, for the Respond- 
ent. 

eORDER,—This is an application under 
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section 17 of the Press Act (I of 1910) to 
set aside an order passed by the Punjab 
Government in the following terms, 

“Whereas in accordance with the provi- 
sions of section 8 of the Indian Press Aot, 
1910, Lala Karam Chand, Publisher of the 
newspaper named the “Punjab Advocate” 
and published at Mianwali in*the District 
of Mianwali in the Panjab, did deposit, on 
the first day of August 1911, with the Dis- 
trict Magistrate of Mianwali the sum of two 
thousand rupees as security for the said 
newspaper; and 

“Whereas in the issues of the said news- 
paper bearing dates June 6th, June 13th and 
June 27th, 1912, respectively, there appeared 
certain letters or communcations purporting 
to come from “H. O., Mujrim” of Rawalpindi 
and entitled or headed “Shakhshi Hakumat” 
(Personal Rule”) “Shakhsht Hakumat 2 
(“Personal Rule 11”) and Shakhsht Hakumat 
3” (Personal Rule III),” and 

“Whereas in the opinion of the Lieutenant- 
Governor of the Punjab, the said letters or 
communications are of the nature described 
in section 4 sub-section (1) (c) of the 
Indian Press Act, 1910, that is to say, they 
are likely or may have a tendency, directly 
or indirectly, to bring into hatred or contempt 
the Government established by law in 
British India, more particularly the Govern- 
ment of the North-West Frontier Province 
and to excite disaffection towards the said 
Government. 

“Now, therefore, under the provisions of 
section 9 (1) of the Indian Preas Act, 1910, 
the Lieutenant-Governor of the Punjab is 
pleased to declare by this notice in writing 
to the said Lala Karam Chand, Publisher 
of the ‘Punjab Advocate,’ that the said 
security of two thousand rupees and all 
copies of the ‘Panjab Advocate’ bearing dates 
June 6th, June 13th and June 27th, wherever 
found, are forfeited to Hia Majesty, 

“This notice shall be sent to the District 
Magistrate of Mianwali, under section 25 of 
the Indian Press Act, 191, who shall cause it 
to be served on Lala Karam Chandin the 
manner therein provided. 

Issued at Simla, this 3lst July 1912. 

“By order of His Honour the Lieutenant- 
Governor of the Punjab. 

P : “{Sp.) ©. A. Barron, 

Chief Secretary to the Government of the 
Punjab,” š e 


KARAM OHAND V. EMPEROR. 


Section 9 of thee Press Act is as fol- 
lows:— 


“(1) If any newspaper, in respect of 
which any security has been deposited as 
required by section 8, contains any words, 
signs or visible representations which, in the 
opinion of thè Local Government, are of the 
nature described in section 4, sub-section (1), 
the Local Government may, by notice in 
writing to the publisher of such newspaper, 
stating or describing such words, signs or 
visible representations, declare such security 
and all copies of such newspaper, wherever 
found, to be forfeited to His Majesty. 

(9), After the expiry of ten days from 
the date of the issue of a notice under sub- 
section (1), the declaration made by the 
publisher.of such newspaper under section 5 
of the Press and Registration of Books Act, 
1867, shall be deemed to be annulled.” 


Section 4 (1) runs as follows:— 

“(1) Whenever it appears to the Local 
Government that any Printing Press, in 
respect of which avy security has been de- 
posited as required by section 3, is used ior 
the purpose of printing or publizhing any 
newspaper, book or other document contain- 
ing any words, signsor visible representa- 
tions, which are likely or may have a ten- 
densy, directly or indirectly, whetber by in- 
ference, suggestion, allusion, metaphor, impli- 
eation or otherwise. 

4t 


Oae 


(e) to bring into hatred or contempt 
His Majesty or the Government established 
by law in British India or the administration 
of justice in British India or any Native 
Prince or Chief under the suzerainty of His 
Majesty, or any class o% section of His 
Majesty’s subjects in British India, or to 
excite disaffection towards His Majesty or 
the said Government or any such Prince or 
Chief.” 


The first plea taken atthe hearing was 
ibat the notice under section 9 did not con- 
tain any specification of the words alleged 
to be objectionable within the terms of sec- 


tion 4 (1) (o). 


The notice specified lebters or communica- 
tions purporting to come from “H. C. 
Mujrim” of Rawalpindi and entitled or 

ké ° 
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headed “Personal Rule,” “Personal Rale II” 
and "Personal Rule ILI” in the issues of the 
“Punjab Advocate” bearing dates June 6th, 
June 13th and Jane 27th, 1912, respectively. 
It is obvious that the plea has no force. 
Had the noticə selected a few words or a few 
passages here and there from the three 
letters or communications, the plea, the 
objection that each letter or communication 
must bs considered as a whole and that the 
selected passages must be interpreted by 
references to the context, would at once have 
besn taken, and each letter or communica- 
tion must be considered as a whole. It is 
admitted that the petitioner made no altempt 
to satisfy the Panjab Government that the 
letters or communications did not ema 
within the sub-section or to obtain parti. ` 
cnlars of the specific passages objected to. 
The next plea taken was that the pəti- 
tioner was not served with notice until the 
LOth of August last, z.e., the date on which 
under section 9 (2), the declaration made 
by the publisher under section 5 of Act 
XXV of 1367 should bs deemed to be 
annulled. ‘The Act does not provide for 
an opportunity being given to the publisher 
of showing cause against the notice. No 
attempt has been made to prove any effort 
to show cause, and Counsel for the Crown 
has satisfied us that every effort was made 
to serve the notica without delay on the 
petitionsr, who was absent from his place 
of business. This plea also has no force. 
Another plea taken is that the words ‘“Gov- 
ernment established by law in British India 
or the administration of justicain British 
india” apply only tothe Supreme Govein- 
ment of India, z.e. His Excellency the 
Governor-General in Council, and do not 
apply to Local Governments such as the 
Government of the Frontier Province. This 
plea is hopelessly futile in the face of the 
definitions of “Government of India” and 
“Local Government” in section 3 (21) and 
(29) of the General Clauses Act X of 1897, 
in which “the Government” is defined as in- 
eluding the Local Government as well as the 
Government of India, and “Local Govern: 
ment is defined as including “a Chief Com- 
missioner.” s l 
Another plea taken was that some of the 
passages held to be objectionable under the 
act applied only to the Deputy Commis- 
sioner of Kohat, while others applied only ta 
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Province individually and not to theeGovern- 
ment of the. Frontier. Consideration of the 
passages in question and. of the definitions 
above referred to satisfies us that thera is no 
force in this plea. The charges are made 
against the Government of the Frontier, 
and two of the most objectionable passages 
are attacks on the Frontier Government ex 
nomine, 

The letters or communications in question 
teem with passages ‘which are likely or may 
have a tendency” to bring into hatred or 
contempt the Government established by 
law in the North-West Frontier Province. 
It is unnecessary to specify or quote those 
passages. They are numerous and their 
tendency is obvious. The question whether 
those statements are trus or false does not 
concern us in these proceedings. All that 
we have to decide is whether the copies of 
the newspaper in questioh did or did not 
‘contain passages of the nature specified in 
section 4 (1). 

The plea that the letters or communica- 
tions praised the Imperial Government and 
merely blamed the Local Government has 
no force, in our view of the law, above 
expressed. Counsel for the Crown has 
‘satisfied us that the petitioner was warned 
by the Punjab Government in Decamber 
1910, against conduct entailing forfeiture of 
security... No ground for interferenca under 
‘section 17 of the Act has baen established 
‘and we reject the application, 


Application. rejected. 


CALCUTTA HIGH COURT. 
Crimtnat Revision Patition No. 1219 
or 1912. 

October 11, 1912. 
Present:—Mr. Justice Chitty and 
Mr. Justice Richardson. 

KARI SING@H—Accus—ED—Pstirroner 
versus 


J. FINCH—Oomenatwanzt— Opposite Parry. 
Penal Codg (Act XLV of 1860}, s. 499-—Defamation— 
Privilege—Application for transfer of criminal case by 
accused—Defamatory statement knowingly made in 
application — Whether accused guilty of defamation 
° 


a criminal charge, made an application to the District 
Magistrato for the transfer of his case to another 
Court. In that application, he made a cértain defama- 
tory statement which was untrue to his kuaowledge, 
and he was convicted under section 499 of the Indian 
Penal Code: 

Heid, that the propriety of the conviction was at 
least open to serious doubt and it should be set aside. 

Potaraju Venkata Reddy v. Emperor, 23 M. L. J. 39, 
(1912) M. W. N. 476; 18 Or. L.J. 275,11 ML. 
416; 14 Ind. Cas. 659 (F. B.) and Golap Jan v. Bhola 
Nath Khetiry, 11 Ind. Cas, 311;15 0. W. N. 917; 38 
0, 880, relied upon. 


Rule against the order of tho Deputy 
Magistrate of Monghyr, dated March 2135, 
1912, convicting the petitioner under saction 
50), Indian Penal Code, and sentencing him 
to pay a fine of Rs. 100, or in default to un- 
dargo simols imprisonment for threa months, 
which was affirmed on appsal by the Səs- 
sions Judga of Bhagalpore, on May 27th, 
1912. 

Baba Amulya Oharan Ohatterjee, for the 
Petitioner. 

Moalvi Mahomed Ishfaq, for the Opposite 
Party. 

JUDGMENT.—In this case, the aezasad, 
Kari Singh, .who is the petitioner before us, 
was pub on his trial before Maulvi Najum-ud- 
din, an Honorary Mazistrate, on a charga 
uadsr section 147, Indian Penal Code. In 
the cursa of that trial, he presented a pati- 
tion to tha District Magistrate of Monghyr 
for a transfer of the case to another Court on 
the ground that he would not get a fair and 
impartial trial before the Honorary Magis. 
trate. Paragraph 65 of that petition was as 
follows :—That on the 17th June last, on the 
date fixed for hearing of this case, Mr. Mac- 
pherson and the Manager of Manjhoul Kothi, 
where some properties of the trying Hono- 
rary Magistrate have been leased out, came 
to the Court of the trying Magistrate and 
had some private talk with the Honorary 
Magistrate and the petitioner apprehends 
that the Manager of the Manjhoul Kothi 
was brought to put additional presgure on 
the trying Magistrate to induce him to con- 
viet the petitioner and “that he cannot get 
a fair and impartial trial in that Court or in 
any other.Court in Beguserai.”’ 


The accused” was charged under section 


- 499 of the Indian Penal Code with defaming 


Mr. Macpherson and also the. Manager of 
Manjhoul Kothi (Mr. Finch) and has been 
in ‘each case~convicted and sentenced to pay a e 
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fine of Rs. 100 or in default to undergo three 
months’ rigorous imprisonment. The accused 
made two applications to this Court in re- 
Vision, one in each cass. For some reason, 
a Rule was issued only in Mr. Finch’s 
case, the question in Mr. Macpherson’s 
case being, left over for further consider- 
ation until after the disposal of the Rule so 
issued. 

Tt has been found as a fact that the alle- 
gation above seb out was untrue to the know- 
ledge of the accased, inasmuch as neither 
of the gentlemen in fact came to Begu- 
serai on the day alleged or had any conversa- 
tion with the trying Magistrate. 

The only question before us is whether 
the statement of the petitioner must 
be judged only by the provisions of sec- 
tion 499, Indian Penal Code, or whether it 
was absolutely privileged. 

The question in its broadest aspect has 
been the subject of a large number of judicial 
decisions in the High Courts of India and ia 
no one of the Courts have such decisions been 
entirely uniform. 

The statement here is not the statement 
of a person who is a mere witness or who is 
a party to a civil suit. It is the statement 
made by an accused person in the course of his 
trial upon a criminal charge. In view of 
the decisions to which we have referred, that 
fact may not be without its importance. It 
certainly makes it pertinent to observe that 
in a very recent case | Potaraju Veknkata 
Raddy v. Emperor (1), not yet reported in 
the Indiar Law Reports], a Full Bench of 
the Madras High Court, after a careful 
examination of the authorities, has held that 
the statement of an accused person in answer 
to a question by the trying Court is absolute- 
ly privileged. In anotber recent case in this 
Court [Golap Jan v. Bhola Nath Khettry (2)], 
where the defamatory statement was made 
in a complaint preferred under the Criminal 
Procedure Code, the Chief Justice remarked 
“but even if the complaint to the Magistrate 
was defamatory, still the complainant 
was entitled to protection from suit and 
this protection is the absolute privilege 
accorded in the public interest to those who 
make statements to the Courts in the course 

(1) 23 M. L. J. 39; (1912) M. W. N. 476; 18 Cr. 


L. J. 276; 11 M. L. T. 416; 14 Ind. Cas, 659. 
(2) 38 ©. 850 at p. 888; 11 Ind. Cas, 311; 15 C. W. 
17 
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of and in relation to judicial proceedings.’ 
The remark would apply with as great, or 
even greater, forca to a statement made by 
an accused person. 

We have said that the statement here was 
made in the course of criminal proceedings, 
but it was not made in the Court of the 
trying Magistrate by way of answer to the 
charge. Ib was made in the Court of the 
District Magistrate to support ay application 
for transfer. The order we are about to make 
must not be understood as in any degree 
implying that we desire to weaken the sense 
of responsibility, which such applications 
entail, Sometimes they may bo justified. 
Sometimes they may be mere devices for 
delaying justica. Or again they may ba 
resorted to because itis thought that the 
trial Judge or Magistrate has, not impro- 
perly, from personal bias or from extraneous 
information, but an the Bench and judicially, 
as the case proceeded before him, formed, 
or provisionally formed, an opinion on the 
merits, favourable or unfavourable to one 
side or the other. 

The authorities have bsen examined so 
often and with such differing results that we 
do not think that it would serve any useful 
purpose to traverse the same ground again 
upon this Rule. The controversy is of a 
character which can only be finally settled 
by an authoritative ruling of the Privy 
Council or by the Legislature. We refrain, 
therefore, from expressing an unqualified 
opinion upon the question of principle in- 
volved and we content ourselves with saying 
that in view of the two cases which we have 


3 


specifically cited, the propriety of the 
conviction is at least open to serious 
doubt. 


In that view of the matter, we make the 
Rule absolute, set aside the conviction and 
sentence and direct that the fine, if paid, be 
refanded. 

A Rule in the same terms must be issued 
in Mr. Macpherson’s case. 

Rule made absolute. 


+ 
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ALLAHABAD HIGH COUÈT. 
Catmivat Revision Paririos No. 802 or 1912. 
November 29, 1912. 

Present: —Mr. Justice Tudball. 
BANARSI DAS— APPLIGANT 


VETSUS 


PARTAB SINGH—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), as. 107, 
125-—Security to keep peace—Order of first class 
Magistrate -Appeal—Jurisdiction of District Magis- 
trate. 

No appeal whatsoever lies to a District Magistrate 
from an order of a Magistrate, first class, ordering 
a certain person to keep the peace. 

Ib is only in the District Magistrate’s power to 
examine the record and, if he finds that anim- 
proper order has been passed, to submit the case to 
the High Court for the exercise of its ravisional 
powers. 

Under section 125, Criminal Procedure Code, the 
District Magistrate can cancel the bonds only on the 
ground that they are no longer necessary. 


Criminal revision from an order of the 
Officiating District Magistrate of Muzaffar- 
nagar. 

Dr. Satya Ohandra Mukerji, for the Ap- 
plicant. 

Mr. O. Dillon, for the Opposite Party. 

JUDGMENT.—Tho facts of this case are 
briefly as follows:—The present applicant, 
Banarsi Das, applied to a Magistrate of the 
first class asking him to bind over the oppo- 
site : party to keep the peace. The Magis- 
trate, -after recording all the evidence, pass- 
ed an order that the opposite party should 
furnish security for a certain period. The 
opposite party, Pratab Singh, made an ap- 
plication to the District Magistrate, which 
purported to be one under section 125 of the 
Code of Criminal Procedure, The grounds 
of this application were, however, directed 
against the order of the Magistrate binding 
him over to keep the peace. The application 
was treated as an appeal by the officiating Dis- 
trict Magistrate, 
and he went into the evidence on the record, 
and his order ended as follows:— I accept 
the appeal aud cancel the order of the lower 
Court; all the bonds are cancelled.” Itis 

. quite clear that the officiating District Magis- 
trate who passed the order on the applica: 
‘tion treated the matter before him as an 
_appealand he eame to the conclusion that the 
Magistrate’s order was a bad one ab initio. 
An examination of the Code will show to 
-the officiating District Magistrate that no 
appeal whatsoever lies to him from an order 
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of this description by a first class Magistrate. 
It was only in his power to examine the 
record, aud, if he found that an improper 
order had baan passed, io submit the ease to 
this Court for the exercise of its revisional 
power. His order is not an order which can 
be passed under section 125 of the Code. The 
cancellation of bonds contemplated in that 
section can ba only on the ground that the 
bonds are no longer necessary, The Magis- 
trate has decided the appeal without having 
any jurisdiction to do so. His order is void, 
and I, therefore, set it aside. The matter, 
however, is one concerning the peace of the 
district; and I think it advisable, in the cir- 
cumstances of the case, that the record should 
be placed before the presant District Magis. 
trate so that he may examine it himself and 
see whether or not itis any longer necessary 
to keep the opposite party uuder his bond. 
I direct acsordingly, 


Order set aside. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No, 1025 
or 1912, 

January 17, 1913. 
Present:—~Mr. Justica Beadon. 
Musammat SARDARA—AccusED 
versus 


EMPEROR—Opposita Party. 

Criminal Procedure Code (Act V of 1893), s. 145— 
Provisions not complied with—Illegal order—Dis- 
obedience not puntshable—Penal Code (Act XLV 
1860), s. 188. 

A Magistrate, purporting to act under section 145 
of the Criminal Procedure Oode, but without com- 
plying with the provisions of that section, passed an 
order to the effect that from an order issued by the 
Collector, ib was clear that A. was in possession of 
certain land and that B. was not to interfere with 
that possession, On the very next day, A, com- 
plained to the Magistrate that his order had been 
disregarded. Tho Magistrate found that B. had 
interfered with the possession of A. and hence under 
section 188 of the Penal Code, he sentenced B. to 
imprisonment for one month: 
` Held, that the order purporting to have been pass- 
ed under section 145 of the Oriminal Procedure Code 
was illegal, as there had been no proper inquiry 
regarding the existing possession of the parties, 
and, therefore, the conviction under section 138 » 
of the Penal Codewould not be upheld. 


' certain 
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JUDGMENT.—The Magistrate on 15th 
April 1912 passed av order to the effect that 
from an order issaed by the Collector, it 
was clear that Ziada was ia possession of 
land and that Musamuat Nar- 
dara was not to interfere with that posses- 
sion, 

This ord@r purports to have been passed 
‘ under section 145, Criminal Procednre Code, 
but the provisions of that section were 
not complied with and the order was 
illegal. 

The order of the Collector was merely one 
directing the name of Ziada to be entered 
in the column in the Revenue Record relating 
to cultivation as in possession of the 
land. 

The Magistrate did not record an order 
‘such as is required by clause (1) of section 
145 or call on the parties to put in written 
statements of their claims. The Magistrate 
did not serve a copy of such an order on 
Musammat Sardara as required by clause 
(3). No inquiry was held as required by 
clause (4), and no proper opportunity was 
given to Musammat Sardara to show that no 
dispute existed. 

On the 16th April 1912, z.e., one day after 
the proceedings under section 145 had ended, 
Ziada complained to the Magistrate that the 
order had been disregarded and that his 
possession had been disturbed, and finding on 
evidence that Musammat Sardara had inter- 
fered, the Magistrate under section 188, 
Indian Penal Code, sentenced her to impri- 
sonmeént for one month. 

As pointed out above, the order dated 15th 
April 1912 was illegal. There has been no 
proper inquiry regarding the existing pos- 
session of the parties and the vonviction 
under section 188, Indian Penal Code, cannot 
be upheld. 

1 set aside the conviction and sentence and 
acquit Musammat Sardara who will be dis- 
charged from bail. 


Conviction set aside. 
e 
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PUNJAB CHIEF COURT. 
Crimmat Miscennangous APPLIGATION No. 103 
or 1912. 

January 10, 1913. 
Present:—~Mr. Justice Shah Din. 
EMPEHROR—Perttroner 
VETSUS 


RAJA son or ILAM DIN——RESPONDENT. 

Criminal Procedure Oode (Act V of 1898), ss. 337 
(2), 889 (3)—Pardon, tender of—Approver—False 
statement—Huamination as inate Sandin to prose- 
cute for perjury—-Penal Code (Act XLV of 1860), 
ss. 193, 194. 

Action can be taken by the High Court under sec- 
tion 339 (3) against an approver in respect of a state- 
ment made by him, which is prima facie false, even 
though the approver has not been examined as 4 
witness in the case in connection with which he made 
his stasement. 

The High Court can sanction the prosecution of 
an approver for an offence under section 193 or sec- 
tion 194 of the Penal Code in respect of such statement. . 

Suba v. Emperor, 41 P. R. 1905 Cr.; 153 P. 
L, R. 1905; 3 Cr. L. J. 45, followed. 


Application by Government Advocate, 
Punjab, under section 3839 (3), Criminal 
Procedure Code, for grant of sanction to 
prosecute Raja under sections 193, 194, Indian 
Penal Code. 

Mr. J. Bevan Pelman, Government Advo- 
cate, for the Petitioner. 

Lala Rama Nand, for the Respondent. 

JUDGMENT.—The Pleader for the re- 
spondent, Raja, contends that ‘since his 
client was not examined as a witness in the 
case in connection with which he made his 
statement before Lala Bhagat Ram, Magis- 
trate, lst class, on the 29th February 1912, 
section 337 (2) and section 339 (3), Criminal 
Procedure Code, are not applicable to the 
present proceedings, and that the application 
made by the Government Advocate should be 
rejected. 

The opinions of the majority of the Full 
Bench of this Court, in Suba v Hm. 
peror (1), are, opposed to ‘the learned 
Pleader’s contention, and I, therefore, hold 
that action can be taken by this Court 
under sub-section (3) of section 339 in 
respect of the said statement made by Raja 
on the 29th February 1912, and as that 
statement is prima facie false, I grant sanc- 
tion for the prosecution of Raja for an offence 
under section 198 and section 194 Indian 


‘Penal Code, in terms of the pplication 


made by the Government Advocate. 
(1) 41 P. R. 1905 Or.; 158 P. L, R, 1905; 3 Or. L Ja 
55. 
$ 
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MADRAS HIGH COURT. ° 
Cıvıl Aepraus Nos, 79 ano 184 or 1910, 
January 6, 1913. 
Present:—Mr. Justice Miller and Mr. Justice 
Sadasiva Aiyar. 
J. SUBBA ROW—AppEntant 
VETSUS 
J. RAMA ROW AND ANOTHER —RESPONDENTS, 
Pensions Act (XXIII of 1871), ss. 4,6, 14—-Collector’s 
certificate to sue-—Suit to establish annual payment from 
income of zemindari--Whether restricted to suit for 
maintenance’— Whether covers suit for recovery of share 


-— Cancellation of certificate by Revenue Board —Order 
ultra vires, 

Where a Collector’s certificate issued under the 
Pensions Act was in the following terms: “A. is 
authorised to file a suit to establish the annual pay- 
ment due to him from the net income of the jagir”: 

Held, (1) that the certificate was not restricted only 
to a suit for maintenance; 


(2) that it authorised the institution only of a snit 
for declaring plaintiff's right to a share and did not 
empower him to file a suit for the recovery of arrears, 


or for accounts or for the appointment of a Receiver 
or the like reliefs, s 


“It is nob within the competence of the Board of 
Revenue to revoke or cancel a certificate issued by 
A Collector under the Pensions Act. 


Per Sadasiva Aiyar, J—-Rules issued by Govern- 
ment and printed at page 125 of Board’s Standing Orders 
cannot be considered as rules framed under section 14 
of the Pensions Act, 

These rules are ulèira vires. 


Appeal against the preliminary and final 
decrees of the Subordinate Judge of Bellary, 
in Original Suit No, 17 of 1903, dated, res- 
pectively, 20sh January 1910 and 7th March 
1910. 

Mr. A, Krishnaswami Aiytr, for tha Åp- 
pellant. 


The Hon’ble Mr. L, 4, Gavindaragava Aiyar, 
for the ist Respondent. 


JUDGMENT. 


MLLER, J.—The plaintiff claimed ia the 
suit out of which this appeal arises one-half 
of the income of the jagir, which, it is 
admitted, is a pension within the meaning of 
the Pensions Act. The first question to ba 
determined is, whether the cortificate given 
by the Collector justified the Court in enter- 
taining the claim of the plaintiff and making 
the decree it has made. The ecartificate, Ex- 
Libib Œ, is in the following terms ‘“Jangam- 
kota Rama Roao........,ig authorised to fils 
a suit to egtablish the annual paymant due 
to him from the neb income of the jagir ,,.... 
The cartificate is granted in accordance: with 


* 
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the orders of Government contained in G. G. 
No, 668, Revenue, dated 18th August 1890.” 
The appellant contends, first, that the certi- 
ficate is to be considered as authorising only 
a suit for the maintenancs and that “pay- 
ment due to the plaintiff from the net in- 
come” means the allowanca which the first 
dafendant, as the manager of the jagir, 
ought to have given him when he was man- 
aging it and that it does not justify the 
Court in entertaining a claim for a certain 
share of the profits of the jagir. The conten- 
tion is that, as in this certificate, the Govern- 
ment order is referred to, the terms of the 
Government order ought to ba read into the 
certificate. If we doso, we must take it, having 
before us the Government order and the 
recommendation of the Collector on which it 
was made, that it authorised in 1890 a certi- 
ficate to file a suit for maintenance; that is what 
the Collector recommended. As a matter of 
construction, I do not think that contention 
can be allowed. The words “the certificate 
is granted in accordanca with the order of 
Government” cannot, I think, mean that we 
ovght to read the words “annual payments” 
as meaning ‘anuual payments as defined by 
the OQollector’s letter which is accepted by 
the Government.” I[takeit that “granted 
in accordanca with the Government orde:” 
properly means “I am by that order to 
which I refer authorised to issue a certificate 
to this person and I issus it avcordingly,” 
and that annual payment due to him from 
the neb income of the jagir’ meant, and 
must ba taken, as the words stand, to mean 
either a share in the profits or an allowance 
for maintenance; the words are certainly 
capable of both meanings. The question 
then arises, assuming that the Court is right 
in holding that on that certificate the plain- 
tiff is entitled to sue to establish his share, 
whether, having regard to the Government 
order, the Collector had any power to issue 
a certificate which would have that effect, 
The order of the Government is found in 
Exbibit II and is merely to the effect that 
“the Board's recommendation in paragraph 
5 of its proceedings is approved.” The 
Board’s recommendation in paragraph 5 of its 
proceedings is “the Collector recommends that 
Rama Rao may be allowed to sue the manag- 
ing member for his maintenance allowance 
for two years.” And the Collector's re- , 
commendation was that he should “be allowed 
| 
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to sue for his maintenance for two years and 
to have it fixed for the future.” And the 
Collector’s certificate, as I understand it, 
merely allows the plaintiff to sue fora 
declaration as to how much should annually 
be paid to him out of the net profits of the 
estate. Whether that is strictly authorised 
by the Government order or not is, I think, 
doubtful. Reading Exhibit II along with 
Exhibit J and Exhibit E (which refers io a 
fair division of the collection), it seems to 
me that the Government never considered 
the question from any point of view except 
this, that the jagir was not to be divided ; 
there was to be no dual control in respect of 
the management and, consequently, it is diff- 


cult to say that the Government, when it 


accepted the recommendation that the plaintiff 
should beallowed to sue for maintenance, would 
not have accepted as within that recommenda- 
tion this suit in which the plaintiff claims 
only a share of the net profits from the man- 
ager of the jagir. The family, we are 
given to understand, is a divided family ; if 
is so stated in the plaint, and it is divided 
in respect of all its possession except the 
Jagir. Consequently, it seems unlikely that 
the Government really contemplated that 
the jagir should be treated on the footing 
of an undivided family property, the manager 
distributing maintenance and utilizing the 


remainder for family purposes. So Ll am ` 


not prepared to say, in the circumstances 
of the case, that though the recom- 
mendation on which the Government order 
is based in terms authorises only a anit 
for “maintenance”, the Collector might 
nob have, without departing from the true 
intent of the Government order, authorised 
a suit to have it declared, at any rate as 
between the defendant and the plaintiff, 
how the profits of the jagir are to be dis- 
tributed by the Ist defendant. In one res- 
pect, however, the Collector’s certificate does 
not, as I understand it, go as far as was 
intended by Government. It does not, I 
think, permit the Court to entertain a claim 
for the recovery of anything. 1t authorises 
the Court to establish, that is to declare for- 
mally, what is the share of the profits to 
which the plaintiff is,in law, entitled and 
does not authorise or purport to authorise 
any claim to past accounts or to the collec- 
tion of arrears or tothe recovery of any- 


* thirg. 1 admit, I have taken with some 


hesitation the view that the certificate is 
covered By the Government order. Bat 
finding myself able to take that view and to 
hold that the Government, by the word 
‘maintenance,’ did not intend to restrict the 
certificate farther than to see that the jagzr 
was not divided, I do not think it necessary 
to decide whether the rule published in the 
Board’s Standing Orders page 124, ia or is 
uct within the competence of the Govern- 
ment. The result of the view I have taken 
on this preliminary matter is that the Collec- 
tor’s certificate justifies the Court in decid- 
ing what share of the profits of the jagir 
the plaintiff is entitled to aud in making 
a decree declaring the extent of that 
share. 

Then, it is said that the suit is barred by 
limitation, because the plaintiff’s claim to a 
share in the income of the jagir was refased 
by the lst defendant more than 12 years 
before the suit, ‘The reply to that is this, 
that there was an agreement between the 
plaintiff and the Ist defendant that 
the latter shonld be allowed to retain 
possession of and manage the jagir” un- 
molested until the family debts were dis- 
charged. The proof of that arrange- 
ment rests mostly upon the oral evidence 
and we have not been asked to disbelieve 
the evidence of the 8th witness for the 
plaintiff, one Mr. Seshagiri Rao. His evi- 
dence proves thab-there was an agreement 
of the kind, though it may be, it does not go 
so far as the plaintiff alleges. This witness 
does not say whether there was an actual 
agreement as to what was to be done after 
the debts had been paid. But he does say, 
I think without doubt, that there was agree- 
ment between these two parties that there 
should be no quarrel about the jagir until 
the debts had been paid off, that the defend- 
ant was to remain in possession and manage- 
ment, and the Ist defendant, he says, con- 
sented to this and whenever he went to the 
village he learnt that the parties were 
acting up to his advice. Therefore, I think 
that for that period, that is, a period up to 
a point within 12 years before the suit, at 
any rate, the first defendant was in posses- 
sion by virtue ofan agreement with the 
plaintiff that there should ‘be no contest 
about the jagir until the debts! were paid 
off. And, consequently, this suit for declara- 
tion being brought within 12 years from the 

+ 
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date the debts were discharged, (that is not 
disputed), is not barred by limitation. 

These are the two principal questions in 
the case, Bat, farther, on behalf of the 
appellant it is suggested that by the docu- 
ments which are marked Exhibit V series 
the Board of Revenue cancelled the Col- 
lector’s certificate, Exhibit G, and sub- 
stituted another for it and that being so, the 
certificate on which the Court has acted must 
be held to pe no longer valid. The decision 
in Bhimbhat Gotthandi v. Bhikambhat (1), 
which was brought to our notice by Mr. 
Krishnaswami Iyer, is, he admits, against 
him. And there is certainly nothing either 
in any raleorinthe Pensions Act itself to 
suggest that a certificate once given by the 
Collector can be cancelled by the Chief Con- 
trolling Revenue Authority, Itis said that 
iċ is within the general powers of supervi- 
sion of the Board of Revenue to sontrol the 
issue of the certificate, byt there is nothing 
to support that, and itis perhaps unlikely, 
at any .rate, that the Board of Revenue 
should be given the power to cancel a certifi- 
cate which, according to their Standing 
Order, can only be given with the sanction 
of the Local Government. Certainly there 
is nothing in the Act to suggest this power. 
Therefore, it seems to me that Exhibit V 
(e) should not be taken to cancel Exhibit G 
and wedo not know, as a matter of fact, 
from the papers filed in the case, whether 
the Board directed the Collector to withdraw 
Exhibit Gand substitute Exhibit V (e) or 
what the terms of the order sent down to 
him are. I think, therefore, that, both as 
regards the fact and as regards the law, it 
is not shown that Exhibit G has been with- 
drawn by the Board of Revenue or supersed- 
ed. The result will be that this appeal 
will have to be dismissed: but the decree 
will have to be modified by striking out 
so much of if as relates to claims which are 
not authorised by the certificate. 

Appgrat No. 184 or 1910. 

BiThis is an appeal from the final decree in 
the same matter. This decree will have to be 
modified to the extent that anything more 
than the declaration of the plaintiffs right 
to part of the net income will be strack 
out and the appeal will be allowed to that 
extent.’ 4 
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As regards costs, I think, that the plaintiff 
should be allowed half his costs in the 
lower Court and each party should bear his 
own costs in this Court. 

Arpgsats Nos. 79 anp 184 o 1910, 

Savasiva Avtar, J.—As regards the certi- 
ficate, Exhibit G, I agree in thinking 
that it only authorizes a suit for a declara- 
tion of the amount which the plaintiff is 


entitled to get out of the net income of the 


jagir annually from the lst defendant and 
does not anthorize a suit for the recovery of 
arrears or for accounts or for the appoint- 
ment of a Receiver and the like reliefs con- 
tained in the plaint. As regards the Gov- 
ernment’s power to control the discretion 
given to the Collector by statute to issue 
a certificate, I do not think that section 14 
of the Pensions Act relating to the framing 
of rules or bye-laws in connection with 
mere ‘formalities of procedure” keeping of 
registers and records and such like matters 
authorizes either the Board of Revenue or 
the Government to reduce the Collector to 
the position of a mere clerk registering 
the orders of the Government in each parti- 
cular case in which the Collector would have 
to exercise his statutory discretion under 
section 6 of the Act whether to issue a 
certificate or not. I am also inclined to 
hold thatthe rules issued by Government 
and printed at page 125 of the Board’s 
Standing Orders could not be considered as 
rules framed under section 14. Those rules 
do not refer to sechion 14, and they do not 
state that they were framed by the Board 
of Revenue with the consent of the Govern- 
ment. Of course, there is a presumption 
that all official acts have been done in 
accordance with the law, and if those rules 
declare that they were framed by the Board 
of Revenue under section 14, we might 
presume that the consent of Government had 
also been obtained for the rules so framed. 
Or if section 14 says that, after the Gov- 
ernment has given its consent to the rules 
framed by the Chief Controlling Revenue 
Authority, that is, the “Board of Revenue, 
they should be issued by the Government, 
then if the Government issues some rules, 
we might presfime that they were framed 
by the Board of Revenue with the consent 
of the Government and issued according to 
the statute. Bat when section 14 is silent 
as to the issuing of any rule by the Govern-, 
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ment, the mere recitation in the Board’s 
Standing Orders that certain rules have 
been issued by the Government cannot 
raise a presumption that they were framed 
by the Board of Revenue with the consent 
of the Government, I am, therefore, in- 
clined to hold that these rules are ultra vires 
and the Coestor’s certificate is valid with- 
out the sanction of the Government. 

Then, as regards the question of the share 
which is due to the plaintiff under the 
law I agree that he must be held entitled 
to half the net income after deducting ‘all 
usual charges, 


PUNJAB CHIEF COURT. 
Seoonp Civin Apreat No, 393 or 1910. 
January 12, 19138. 
Present:—Sir Arthur Reid, Krt., Chief Judge 
and Mr. Justice Rattigan. 
MADAN MOHAN LAL—P.tamtirr— 
APPELLANT 

versus 


ABDUL RAHMAN AND OTHURS—- DEFENDANTS 


— RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), 3. 158 
(1) (2)—Jurisdiction of Civil or Revenue Cowrt—Ques- 
tion of title—Partition af shamilat. 

A. was owner of } share of a’ village. His heirs 
alienated the property to several persons including 
plaintiff, who alleged that he was owner of 
24 biswas share and a specific area of 86 bighas, 18 
biswas. Before the Revenne Officer, the other alieneeg 
contended that the alienation to the plaintiff was of 
a specific area only and not of a share. Plaintiff sued 
for partition. The dispute between the parties was 
as to the nature of the several alienations, t.e., whether 
they were of shares or of specificareas. Some alionees 
claimed precedence of the plaintiff on the ground 
that they were innocent alinees, ignorant of the aliona- 
tion to him, which was, moreover, fictitious. The 
title of the alienees to part of the area claimed by them 
was also disputed: 

Held, that having regard to the case set up by the 
plaintiff and the nature of the suit, which distinctly 
raised questions of title, the jurisdiction of the Civil 
Court to hear the suit was not barred by section 158 
(1) (2) of the PunjabsLand Revenue Act. 

Fazal Dad Khan v. Ata Muhammad 46 P. L. BR. 1906; 
99 P. R. 1905, and Rhikam Sain v, Ram Nath, 125 P.R. 
1883, relied upon. 

A suit for partition of commonglund.will lie in a 
Civil Court so far as it seeks the determination of the 
plaintifi’s share anda finding that his right to par- 
tition is in accordance with such share, 


Second appeal from the decree of the 
Divisional Judge, Dehli Division at Dehli, 


INDIAN CASHS. 


[1918 


dated the 14th January 1910, raversiag that 
of the District Judge, Dəbli, dated the 2od 
April 1909, decreeing plaintiff’s claim. 

The Hon’ble Mr. Skadi Lal, for the Appel- 
lant, 

Mr. Daulat Ram, for the Respondents. 

JU DGMENT.—The lower Appellate Court 
has dismissed this suit on the ground that 
section 158 (1) (2) of the Punjab Land 
Revenue Act excludes the junecienon of a 
Civil Court. 

The relief sought was:— 

(a) A declaration that the parties to the 
suit are entitled one after the other to have 
the klewat consisting of 347-11/20 bigahs 
kham land, situate in Patti Galib of Mauza 
Nimri, Tahsil Dehli, partitioned in this way 
that partition be effected one after the other 
according to dates of cases and documents:— 

(1) 73-16/20 brgahs kham land be given to 
the heirs of Alimullah, the defendants Nos. 15 
and 16, and if they are in possession of more 
land than that, it should be taken back; 

(2) 14 biswas consisting of 52 bigahs, 
29 biswas 13 biswansis be given to the heirs of 
Saidal Nisa, the defendants Nos. 9 to 13, and 
if they are in possession of more than that, it 
should be taken back; 

(3) 24 biswas consisting of 86 bigahs 
17 biswas, 5 biewansis be given to the heirs of 
Sayad Hadi Hussain Khan, the defendants 
Nos. 5 to 8, and if they are in possession of 
more than that, it should be taken back; 

(4) 36 bigahs, 18 biswas of the nlaintif be 
separated; and 

(5) out of the land which may remain 
afterwards first plaintiff’s 23 biswas consis- 
ting of 86 bigahs 17 biswas, 15 biswansts, be 
completed and if there is still any portion 
of the land left out of the 10 brswas of the 
khewat in question, it should be divided 
amongst the other defendants, the heirs and 
successors of Abdul Majid, in view of priority 
of their claim. e 

(6) That defendants whose right accrued 
subsequent to 27th July 1885 be ejected in 
order to make up the deficiency of the persons 
who had rights prior to 1885. Value for 
jurisdiction Bs. 1,262-15-6. 

The: Court of first instance gave the 
plaintiff a decree to the following effect:— 


(1) The 73-13 held by defendapts Nos. 15 
and 16, the 61-19 held by defendants Nos. 9— 
13, the 97-18 held by defendants Nos. 5—8, 
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and the 12-3 held by Hlahi Bakhsh are to ba 
excluded from partition, as well as the speci- 
fic numbers measuring No, 24-15 held by the 
plaintiff himself. 

(2) Plaintiff is entitled to the whole of 
the remaining 77-5 in satisfaction of his 
2% biswas share, unle3s, in the opinion of the 
officer, making the partition, the quality 
of the land, is such that .if represents more 
than 24 biswas share of the 347-11 originally 
held by Mahomed Bakhsh’s heirs, in which 
case the surplus shall bə used in meeting the 
claim of Abdar Rahman, 

(8) The rights of Elahi Bakhsh under the 
order of 12th Augast 1878 shall not bə 
effected by this decree. 

The case for the plaintiff was that 
Mahomed Bakhsh was owner of one half 
share, 2. e., 10 biswas of the village Nimri and 
that his heirs alienated, that the plaintiff and 
Sri Ram became owners of 2% biswas share 
and a specific area of 36 bigahs, 18 biswas; 
that before the Revenue Officer the other 
alienees contended that the alienation to the 
plaintiff was of a specific area only and not 
of a share. The plaintiffs own claim is in 
paragraphs 4 and 5 of the relief sought. 
The alienees referred to in paragraphs 2 
and 3 ofthe relief sought contended that 
alisnations to them were of specific areas, the 
plaintiff’s contention baing that they were 
of l} biswas and 25 bdswas respectively of 
the whole village, 1. e, 3/20ch and 5/20th 
of Mahomed Bakhsh’s share. Soma aliena- 
tions purported to bə of spacific araas and 
some of shares. Alimullah’s heirs claimed 
only what i3 specified in paragraph 1 of the 
relief sought. Said un-Nisa’s heirs claimed 
61 bzgahs, 19 oiswas instead of the amount 
specified in paragraph 2 of the relief sought. 
Hadi Hussain’s heirs claimed 97 bigahs, 17 
biswas instead of the amounty specified in para- 
graph 3 of the relief sought. Ssveral other 
alienees claimed precedence of the plaintiff 
on theground that they wereinnocant alienees, 
ignoranb of the alienation to him, which 
was, moreover, fictitious. The title of the 
alienees to part of the area claimed by them 
is disputed. A 

The lower Appellate Court has found that 
Fazal Dal Khan v. Ata Muhammad (1) 
is notin point, bub itis, in our opinion, directly 
in point, having regard to the case seb up by 


ti) 46 P. L. R. 1906; 99 P. R. 1905, 
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the appellant and the nature of his suit, which 
distinctly raises questions of title. Bhikam Sain 
v. Ram Nath (2), cited for defendants-res- 
pondents, is clearly against them, the ruling 
being that a suit for partition of common 
land will kein a Civil Courteo far as it 
seeks the determination of the plaintiffs’ 
shares and a finding that their right to a 
partition is in accordance with such shares. 
The present suit is clearly of this nature. 

For these reasons, we hold that the Civil 
Courts have jurisdiction. The suit having 
b3en dismissed solely on the ground of want 
of jarisdiction, ib is unnecessary to consider 
any of the other questions which arise in 
the suit. We decreas the appeal, set aside 
the decree of the lower Appellate Ooart and 
under Order XLI, rales 23 of tha Code of 
Civil Procedure, we remand to the lower 
Appallate Court tha appeal fur dacision in 
accordance with law. Oourt-fee on the 
memorandum of appeal here will ba refanded 
aud other costs will be cəsta in the cause. 
CGouasel’s feo for the defendants-respondent 
b3fore us will baon the lower szala, 


Appeal allowed. 
(2) 125 P. R. 1883, 


QALJUTTA HIGH COURT. 
Misceivaysog73 Civic Ares No 611 
or 1910. 
January 14, 1913. 

Present: —Sir Harbart Carada f, Kr., Jaiga and 
Mr. Justic3 Chapman. 
SHASHTL DAS DUTT ——DzagRES-E)LDER 
— A PPRLLANT 
Versus 
UJLR ALI KAHAN AND anotaeR—J opauayt- 
DEBTOR} —RSSPONDENTS, 

Mortgage—Sale of ‘mortgaged property —Right to 
redeem—Order for possession absolute-—Redemption 
before order absolute —Transfer of Property Act (LV of 
1882), ss. 86, 87, 88, 89. : 

A mortgagor judgment-debtor is entitled to stup 
the sale of the mortgaged property in exeoution of a 
mortgage decree, by payment of the debt before the 
gale actually takes place, even though an order 
absolute for sale may have already been passed. 

Bibi Jan Bibi v. Sachi Bewah, 31 O. 868 (F. B.); 80. 

W. N. 684, rdlied upon. 

Until an order for foreclosure absolute in propor 
form is made under section 87 of the Transfer of 
Property Act, the mortgagor can, upon a proper appli- 
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Somesh v, Ram Krishna Choivdhry, 27 ©. 705, 
followed. 

Appeal from the order of the District 
Judge of Hooghly, dated July 22nd 1910, re- 
versing that of the third Munsif of Arambagh, 
dated February 16th, 1910, 

Babus Hiralal Ohakravarit and Purna 
Chandra Maitra, for the Appellant. 

Babus Dwarka Nath Chakravarti 
Surendra Nath Roy, for the Respondents. 

JUDGMENT.—The appellant was the 
purchaser at a sale in execution of a mortgage» 
decree. He cued the respondent for posses- 


and 


“sion of the property and, in the alternative, 


he asked for the refund of the purchase 
money, if possession was not delivered to him. 
He obtained a decree for possession in the 
Munsif’s Court. On appeal, the District 
Judge modified that decree. He directed 
that the respondent should have an oppor- 
tunity to redeem the mortgage, one month 
being given for that purpose and that, in 
default, the appellant was to recover posses- 
sion, 


The date of this deeree was the 23ed 
January 1908. On the 4th December 1909, 


. the appellant prayed for execation of his 


decree and for possession of the property. 
Thereupon, the respondent offered to redeem 
and tendered the money. The Munsif rejected 
the tender and declared that the appellant 
was entitled to possession. There was an 
appeal to the District Judge and, in that 
appeal, the District Judge held that the 
decree was a mortgage decree and that the 


~“ respondent had the right to redeem at any 


time before the order for foreclosure was passed. 
He, therefore, passed au order directing that 
the tender should be accepted. Against this 
order of the District Judge. the present ap- 
peal has been preferred to this Court. 


It is first contended that the District Jadge 
erred in holding that the decree was a mort- 
gage decree. We, are of opinion, however, 
that having regard to the fact that the right 
of the respondent to redeem was expressly 
and in terms recognised by the decree, the 
District Judge was right “in treating the 
decree as a mortgage decree, although it 
was defective inform. It was not merely a 
conditional decree for ejectment. It is then 


e contended that, even if it was a mortgage 


decree, the respondent could énly redeem on 
satisfying the Ccurt that he had good canse 
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for the delay. This question is concluded 
by numerous rulings of this Court. In the 
Fall Bench ‘case of Biti Jan Bibi v. Sachi 
Bewah (1), it was held that a mortgagor 
judgment-debtor is entitled to stop the sale 
of tie mortgaged property in execution of a 
mortgage decree by payment of the debt 
before the sale actually takes place,-although - 
an order absolute for sale may haye already 
been passed. The present case is- much 
stronger than the case referred to. In this 
case, ro order absolute was made or even 
asked for. It is then suggested that the 
same principle does not apply to a case for 
foreclosure. That also is concluded by au- 
thority. We need only refer to the case of 
Somesh v. Ram Krishna Ohowdhry (2), where 
it was laid down that until an order for fore- 
closure absolute in proper form is mada under 
section 87 of the Transfer of Property Act, 
the mortgagor can, upon a proper application, 
redeem the mortgaged property. ‘There is no 
reason to interfere with the order passed of 
the District Judge. The appeal is accord- 
ingly dismissed. We make no order as to 
costs. 


Appeal dismissed. 
684, 


(1) 810. 863; 
699. 


8 0. W.N. 
(2) 27 C,705; 40. W. N. 


MADRAS HIGH COURT. 

SeconD Civin Appeat No. 1440 or 1910. 
January 10, 1913. 
Present:—Justice Sir Ralph Benson, Kr., and 
Mr. Justice Miller. 

Syed TAJUDDIN SAHIB AND ANOTHER 
— APPELLANTS 

© ` versus ; < 
Shatk ALI AHAMAD SAHIB AND OTHERS 


—— RESPONDENTS, 

Co-owners of land—Claim for eaclusive possession of 
produce—Title by prescription—-Nature of proof—Proof 
of hostile assertion of title—Adverse possession—Limi- 
tation. 

Where, in a claim for possession of produce of land 
and an injunction restraining defendant’s interference 
with it, it is found that plaintiff ang defendant are 
co-owners of the produce, which ownership is refer- 
able to their ownership of the land, the %laintiff, in 
order to succeed on the basis of a prescriptive title, 
must show that his possession was adverse to the 
defendant, and, to do that, would have to prove some 
open assertion of a title hostile ito the defendint 
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or some fact which would show that, the latter's 
possession could not-be referred to his legal title 
as co-owner. 


Second appeal against the decree of the 
District Court of Trichinopoly in Appeal 


Sait No. 202 of 1909, presented against that. 
of the District Mansif of Srirangam in Origi-. 


nal Suit No. 147 of 1908. 

ORDER.—It is conceded that the District 
Judge ia wrong in saying that there ig no 
satisfactory evidence that the appellants 
before him prevented the plaintiffs’ men 
from catching fish; the written statements 
contain admissions of obstruction by the 
defendants, 


The plaintiffs then have laid a foundation 
for their claim for an injunction, if thes could 
show that they bad established a right to 
take fish from the tank to the exclusion of the 
defendants. The case for the defendants was 
that all the villagers having lands in the 
Ayacut were entitled to rights in the fishery— 
and there is evidence on both sides, to which 
the District Judge has not referred. He refers 
to Exhibit XVIII and Eixhibit D but merely 
to dismiss them with the remark that Exhibit 
Dis not binding on the defendants, because 
they were not parties to Exhibit XVIIL. This, 
it is alleged before us, is incorrect; the 
defendants, it is said, wererepresented among 
the Jeevita Maniyamdars in the former suit, 
and Exhibit D, though it is not claimed to be 
conclusive against them would in that event 
be important evidence; whether they were 
parties or not is. therefore, a matter to which 
the District Judge will have to give further 
consideration; but even if the defendants were 
not parties, the judgment and decree may be 
relevant as showing what were the claims of 
the Jeevita Maniryamdars at the time. They 
may also.be important as showing that the 
Jeevita Maniyamdars held as grantees from 
the Inamdars and, consequently, that there 
is no presumption that they had any rights in 
the fish from the Government as the District 
Judge suggests. The District Judge thus 
appears to us to have excluded from his con- 
sideration on insufficient grounds, evidence of 
which he ought to have considered the effect 
and so far as we are able to judge from his 
very brief judgment has also failed to con- 
sider other evidence in the case which may 
be important. We are unable, in these 
circumstances, to accept his findings against 
¿he plaintiffs and must ask him to return 
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revised findings on all. the issues, on the 
evidence on record. 


The findings should bə sabmibted within 
six weeks from this date and seven days will ` 
be allowed for filing objections. 


JUDGMENT.—The plaintiff claimed the 
land forming the tank-bed astheir own by 
virtue of their purchase in 1896; the defend- 
auts alleged that that purchase gave them 
only a joint ownershipalong withthem. The 
Ist issue as framed does not deal with the 
title to the tank-bed, but only with the 
ownership of the trees, grass and other 
produce. From the pleadings, however, and 
the way the issue has been tried in both 
Courts, we must take it that the title to the 
tank-bed was investigated under the Ist issue 
and that the finding on the Ist issue as to the 
ownership of the trees and other produce is 
in effect a finding toat the owners of the 
produce are owners by virtue of their title 
to the tank-bed, That being so, we may 
proceed to consider the District Judge’s 
findings. On the Ist issue, he finds that the 
plaintiffs have not made out an exclusive 
title to the produce and as the issue was 
framed, it follows that the defendants are 
jointly entitled to it with them, though that 
is nob expressly found. The District Judge 
goes on to find that the plaintiffs have by 
prescription acquired a title to the treas and 
grass and other produce except the fish. 
That finding purports to be his decision on 
the issues 1 to 3, but none of these issues 
raises the question and there is no assertion 
in the plaint of the acquisition of a title by 
prescription. As, however, the question has 
been decided, we may accept the finding in 
the plaintiffs’ favour as a finding that they 
have been in exclusive possession of the trees, 
grass and other produce except the fish for 
more than 12 years. 


That, however, is not enough to enable them 
to succeed. The District Judge has found 
that they are co-owners “with the defendants 
of the produce in question, and this owner- 
ship, as we have observed, is referable to the 
ownership of*the land, and the plaintiffs 
would, therefore, to succeed, have to show 
that their possession was adverse to the 
defendants and, to do that, would have to 
prove some open assertion of a title hostile tg 
the defendants, Bhaiji Shamrao v. Hajimiyr 
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Mohamad Amin (1) or gome fact which would 
show that their possession could not be 
referred to their legal title as co-owners. Vide 
Corea v. Appuhamy (2). 
` The District Judge does not find any such 
assertion or fact, and the evidence to which 
we have been geferred is not sufficient ta 
prove either, 

The result is that the appeal is dismissed 
with costs, 

Appeal dismissed, 
(1) 14 Bom. L.R, 314; 15 Ind. Cas. 500. 
(2) (1912) A, C. 230 at p. 235; 81 L. J. P. C. 151. 





MADRAS HIGH COURT. 

Civit Reviston Petition No. 338 or 1910. 
December 17, 1912. 
Present:——-Mr. Justice Sankaran Nair and 
Mr. Justice Abdur Rahim. 

M. R. VENKATARAMA ALYAR— 
PLAINTIFF —PETITIONER 
versus 


NATARAJA ATY A R-—DEFENDANT— 


RESPONDENT. 

Cwwil Procedure Code (Act V of 1908), O. IX, r. 13 
0. V. r. 1—Ex parta decree, application to set aside— 
Power of Court to set aside ex parte decree on grounds 
other than those mentioned in the Code—-Appearance 
by Pleader instructed only to apply for adjournment, 
whether good appearance. 

Appearance by a Pleader, who is instructed only to 
apply to Court for an adjournment of a case and who 
is not able to answer all material questions relating 
to the suit, nor is accompanied by any person able 
to answer all such questions, does not amount to 
appearance by the party in person or by any 
Pleader under Order V, rule L ofthe Code of 
Civil Procedure, 1908. 

Whena decree is passed against a defendant 
ex parte, the defendant is not entitled to have it set 
aside on any ground other than that which is re- 
cognized by the Civil Procedure Code. 

Somaya v. Subbamma, 26 M. 599; Gopal Raw v. 
Maria Susaya Pillai, 30 M. 274, 17 M. L. J. 225, 
dissented from. 

Muruga Chetty v. Rajasami, 22 M. U.J. 284 
(1912); M. W. N 332; 11 M. L. T. 289; 14 Ind. Cas, 
823, distinguished. 


Durga Baksh v. Mahabir, 11 Ind. Cas. 344, 14 0. O. 
111, Esmail Ebrahim v. Haji Jan, 10 Bom. L. R. 904, 
and Jogendra Kishore Roy Chowdhry v. Brojendra 
Kishore Roy Chowdhry, 23 0. 731 at p. 754, approved. 

Where a suit is dismissed for defaglt or an ea parte 
deoree is passed against the defendant, the merits of 
the case should not form an element in the deter. 
mination of the question whether an application for 
restoration should be granted or not, ii 

Where the Civil Procedure Oode preseribes a 

rtain procedure in a certain event, it ig not open to 
the Courts to go beyond the Vode, oT 
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A provisiop that a decree shall be set aside for 
a reason stated, does not imply that it may be set 
aside for other reasons if the Couré thinks it fit to 
do so. 

Obiler.—Where a suibis decreed ex parte or dis- 
missed for default and the party aggrieved has 
sufficient grounds for restoration which, however, 
are nob covered by Order IX, rule 13, Civil Pro- 
cedure Code, his proper remedy is by way of appeal 
and the Court of Appeal can determine on the 
adequacy of such grounds, 


Petition, under section 115 of Ast V of 
1908, praying the High Court to revise 
the order of the Subordinate Judge of 
Negapatam, in Interlocutory Applivation 
No. 352'of 1910, dated 12th July 1910, setting 
aside the ez parte decree in Original Sut 
No. 23 of 1910 on the file of the same Court. 

Mr, Sreenvasa Atyangar, for the Petitioner. 

Mr. T. R. Ramachandra Atyar, for the Re- 
spondent, 

ORDER.—A decree was passed eg parte 
against one Nataraja Aiyar. He applied to 
set aside the ex parte decree on the ground 
that the summons was not daly served and 
that he had sufficient cause for not appearing. 
Without finding on either of these questions, 
the Subordinate Judge set aside the ex parte 
decree. M. Ramachandra Aiyar supports the 
order on the ground that a dudge is, in a 
proper case, entitled to set aside an eg parte 
decree for reasons other than those referred 
to in Order- IK, rule 13. Before, however, 
deciding the case, we direct the Subordinate 
Jadge to return findings on the following 
questions: — 

(1) Was the summons’ duly served? 

(2) Was the defendant prevented by any 
sufficient cause from appearing when the suit 
was called on for hearing? 

The finding should be submitted within six 
weeks from this date after taking fresh evi- 
dence, and seven days will be allowed for 
filing objections. 


In compliance with the order contained in 
the above judgment, the lower Court submit- 
ted the findings. The finding on the ficst issue 
was in the affirmative; on the second issue it 
was found that the defendant’s Pleader was 
prevented by sufficient cause from appearing 
when the case was called for hearing. 

After return of the above findings, the Court 


delivered the following ‘ 


ORDER —Mr., Srinivasa Iyengar contends 
thatthe Pleader, Mr. Narayanasami Iyer, was 
instructed only to apply for an adjoarnment,e 


` 
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He was not, therefore, a Pleader duly 
instructed and able to answer all material 
questions to the suit, nor was the Pleader 
accompanied by some person able to answer 
all such questions, see Order V, rule 2, clausas 
(b) and (c). In these circumstances, he 
argues, that Mr. Narayanasami Iyer was not 
a Pleader entitled to appear for the client 
in the case and that, therafora, thera was 
no appearance. There is no finding by 
the Judge on these questions. We, therefore, 
direct the Judge to return a finding on the 
. questions: | 

(1) Whether the Pleader was duly instruct- 
ed aud able to answer all material questions 
relating to the suit, or 

(2) whether he wasaccompanied by some 
person able to answer all such questions? 


Fresh evidence will be taken. The finding 
should be submitted within a fortnicht after 
the re-opening of the Court and seven days 
will be allowed for filing objections. 

After the retura of the above findings, the 
Court delivered the following - 


JUDGMENT. 


SANKARAN Narn, J.—The findings in this 
case are that the Pleader, Mr. Narayanswami 
Aiyar, was instructed only to apply for an 
adjournment and was not duly instructed and 
able to answer all material questions relating 
to the suit and that he was not accompanied 
by any person able to answer all such 
questions. I am, therefore, of opinion that 
there was no appearanca by the defendant 
either in person or by any Pleader under Order 
V,. rule l of the Code of Civil Procedure and 
there was no sufficient reason for such note 
appaaranca. The Jadge, therefura, had no 
power, under Order IX, rale 18, to sat aside 
the ea parte decree passed inthe plaintilf’s 
favour. » 

The question then remains for consideration, 
whether the Judge had jurisdiction to set aside 
the decree for reasons other than those refer- 
red to in Order IX, rale 13. Mr, Ramachan- 
dra Aiyar relies upon the opinion expressed 
by Mr. Justice Bhashyam Aiyangar in 
Somayya v. Subbamma (1), concurred in by 
the learned Chfef Justice in Gopal Row v. 
Maria Susdya Pillx (2), and upon the judg. 


` (1) 26 M. 599. 
(2) 30 M. 2745 17 M. L. J. 225, 
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ment in Muruga Chetty vi Rajasami (3). On 
the other side, the judgments in Durga Bakhsh 
v, Mahabir (4), Hmail Hbrahim v. Haji Jan 
Mohammad (5) and Jogendra Kishore Roy 
Chowdhry v. Brojendra Kishore Roy Ohow- 
dhry (6) are relied upon. In Somayy2 v. 
Subbamma (1), it was nob necessary to 
decide the question. Bab sitting as a 
single Judge, Mr. Justico Bhasbyam 
Aiyangar observed that there was nothing in 
the Civil Procedure Code to show that an 
application for restoration could not be granted 
unless there was sufficient cause for none 
appearance. He was of opinion thatthe Code 
only made it obligatory in cases of non-appear- 
ance to set aside the order of dismissal or 
dercee passed ev parte, as the case may be, 
but that it did not exclude the inherent power 
of the Court to restore the suit if sufficient 
reasons other than those in the Code existed. 
He said:— Such a narrow construction of the 
sections would lead to most startling results 
and serious consequences, which certainly 
could not have been intended by the Legisla- 
ture. A suit may be dismissed for default 
of appearance, because in the opinion of the 
Judge, the va‘sulat authorizing the Vakil to 
appear for the absent party is invalid or has 
been exhausted, or the Vakil is not entitled to 
practise in his Court or the person who 
appears as plaintiff or defendant in the aase 
is not the real party but personates such 
party.” Itappears to me, with all respect 
to the learned Judge, that in all these cases, 
the proper remedy is by way of appeal from 
the decree in the suit; and if the Appellate 
Court is satisfied that the lower Court was 
wrong, the decree would be set aside and a 
re trial ordered if the appellant insists on such 
I can conceiveof no cases where 
real injustice would ba caused to a party 
‘which cannot be remedied either by appeal or 
by review. The learned Judge then stated 
that the Court would consider the merits of 
the applicant’s case to exercise its judicial 
discretion., In the case before him, it was 
open to him to do so as the case had been 
fully tried; and the learned Judge eventually 
rejected the application on the ground that 


(3) 22 M. L. J. 284; (1912) M. W.N. 332 11 M. 
L. T. 280; 14 Ind. Cas. 823. 

(4) 11 Ind. Oas. 344; 14 O, O. 111, 

(5) 10 Bom. L. R. 904. 
' (6) 230. 781 atp. 754, 
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“4 is far from apparent that upon the merits 
the decree passed against him is unjust or 
contrary to law.” I am not prepared to 
agree with the view that the merits 
of the case form an element in the determina- 
tion of the question whether an application 
for restoration should be granted or not. In 
caser like the oue before us, it will be 
necessary to try the case fully before the 
application is disposed of, The learned 
Chief Justice expressed his concurrenca 
with the view in Gopal Row v. Maria 
Susıya Pillit (2). There also the question 
did not arise for decision and hs expressly 
stated that he did not base his judgment on 
that ground. In Muruga Chetty v. Rajasame 
(3), Sundara Aiyar, J, followed the opinion 
expressed by Bhashyam Aiyangar, J. and 
the learned Chief Jastice. In the case 
before him, the appellant failed to appear 
and the appeal was dismissed on account 
of the appellant’s default. He relied upon 
the difference between section 553 of tha old 
Code of Civil Procedure, according to which the 
Court was bound to dismiss an appeal if the 
appellant did not attend, and Order XLI, rule 
17, under which the Court may make an order 
that the appeal be dismissed. There is no 
such differance in the case of original suits. 
See section 100 clause (a) of the Act of 1882 
and Order IX, rule 6, clause 7 of the Code 
of 1908. 

Where the Code prescribes a certain 
procedure to be followed ia a certain event, I 
am of opinion that it is not open to the 
Courts to go beyond the Cede. A provi- 
sion that a decree shall be set aside for a 
reason stated does not imply that it may be 
set aside for other reasons if the Court 
thinks ib fit to do so. If it had bean the 
intention of the Legislature to leave such 
questions to judicial discretion, 16 would have 
said so. A power to deprive a person of the 
benefits of a decree in his favour is not to be 
implied. Nothing can more strongly 
illustrate the danger of going outside the 
Code in such matters than the case before us. 
In this case, the [plaintiff has obtained a 
decree against the defendant for a very 
large sum of money, over Rs. 30,000, and it 
was stated before us that the real reason why 
this application for restoration is so strongly 
opposed is that if the decree was set aside 
the petitioner would be deprived of the fruits 
of his decree that might eventually be passed 
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in his favéur becausəa all the properties of the 
defendant had bean already attached by. 
varions decree-holders amongst whom they 
would bə rateably distributed. In the casa in 
Muruga Ohetty v. Rajasami (3), Mr. Justice 
Sandara Aiyar assumes that the result of 
granting au application for restoration would 
simply bə to restore the parties to the 
position they occupied before the dismissal. 
This might be so in the case of appeal or 
second appeal. The case is different in the 
ease of original suits. The party might be 
deprived of “the fruits of his decree if the 
petitioner’s allegations before us ara true. 
I am not, therefore, prepared to hold that, 
when a decree is passed against the defendant 
ex part2, the defendant is entitled to have it 
restored upon any ground other than that 
which is recognized by the Civil Procedure 
Code. 

For these reasons, I would set aside the 
order granting the application for restoration 
and dismiss the same with costs throughout. 

ABDUR RAHIM, J.—I agree. 


Petition dismissed. 


MADRAS HIGH COURT. 
Secoonp Civin Apprats Nos. 1183 AND 
1184 or 1911. 
January 22, 1913. 
Presens:—Sir Arnold White, Kr., Chief Justice, 
and Mr. Justice Tyabji. 
JOSHYAM NARAYANIAH—Appeniant 
versus 
UPPU MADHAVA ROW AND OTHERS 
— RESPONDENTS, 

Mortgage decree—Interest after date final for pay- 
ment. 

Where a mortgage decree fixes a date for payment 
of the money, interest after that date can only be 
allowed at 6 per cent. per annum and not at a higher 
rate, 

Sundar Koer v. Rai Sham Kishen, 34 C. 150; 
4A. L. 7.109; 11 C. W. N. 249;5 C. L.J. 106; 17 M. 
L. J. 43; 9 Bom. D. R. 304, 2 M. D., T. 75; 341. A. 9, 
referred to. 

Second appeal against the decree of the 
District Court of Kurnool, in? A. S. Nos. 76 
and 77 of 1909, preferred against%hat of the 
District Munsif of Kurnool, in O. S. Nos, 506 
and 507 of 1907, respectively. 

Dr. 5. Swaminathan, for the Appellants 
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Messrs. V. Ramesam and H. Sitaramaswams, 
for the Respondents. : 

JUDGMENT.—It is conceded that the 
decree of the lower Court, in so far as it 
allows interest at the rate of 18 per cent. 
since the date fixed for payment on Decem- 
ber 26, 1908, cannot be supported. See the 
decision of the Privy Council in Sundar Koer 
v. Rai Sham Rishen (1). Interest at the 
rate of 6 “per cent. will be allowed from 
December 26 on the aggregate sum. The 
decrees must be modified accordingly. The 
appellant has failed on the issue of fact, and 
the question of the rate of interest was not 
raised in the Court below. He must pay the 
costs of this second appeal, 


Decrees modified, 
(1) 34 C. 150; 4 A. L. J. 109; 11 0. W. N. 249; 5 C. 
L. J. 106; 17 M. Le J. 48; 9 Bom. L. R. 304 2 M, L.T 
75; 34 I. A. 9 





MADRAS HIGH COURT. 
FULL BENCH, 
Orvis Reviston Petition No. 244 or 1912. 
January 10, 1913. 
Present:—Sir Arnold White, Kt.,. Chief 
Justice Mr. Justice Sankaran Nair and 
Mr. Justica Sadasiva Aliyar. . 
OA HLASAML RAMIAH—Pertrrionsr 
CETSUS 
CHELASAMI RAMASAMI—RESPONDENT. 

Suits Valuation Act (VII of 1887), s. 8—Partition, 
suit for—Arbitrary valuation by plaintiff, whether can 
be rejected by Court. 

A valuation made by a plaintiff of the relief sought 
by him in a suit for partition of properties, which 
he claims to be in joint possession of along with 
his co panconsts, cannot be rejected by the Court 
even if ib is proved not to ba a bona fide but an arbi- 
trary valuation. - 

Guruvajamma v. Venkata Krishnama: Chetti, 24 M. 
34 and Chinnammal v. Madursa Rowthur, 27 M. 480, 
l4 M. L. J. 343, followed. 

_ Petition, ander section 115 of Act V of 

1908, praying the High Court to revise the 
order, dated 8th March 1912, of the Court 
of the Principal District Munsif of Hllore, in 
©. M. P. No. 647 of 1912 in O. S. No. 615 of 
1911. 

Mr. T. Prakasam, for the Petitioner. 

Mr. T, Ramachandra Hao, for the Raspond- 
ent. 

This petitidn coming on for hearing before 
Mr. Sund&ra Aiyar and Mr. Sadasiva Aiyar, 
JJ., the Court made the following 

ORDER OF REFERENCE TO A 
e FULL BENCH. 
Tn this suit, which is one for partition, the 
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plaintiff valaed the relief sought by him at 
Rs. 150. Ths valuation to be adopted by 
the plaintiff was the same both for purposes 
of Court-fees and jurisdiction according to 
section 8 of the Suits Valuation Act. It ig 
contended by Mr. Prakasam fer the peti- 
tioner defendant that the plaintiff's valua- 
tion was an arbitrary one far out of propor. 
tion to the real value of the relief sought 
by him. He contends that the Court had 
power to reject the plaintiff’s valuation if it 
was not a bona fde estimate 
mada by the plaintiff. His argument is 
supported by the latest decisions of the 
Caleutta, Bombay and Allahabad High 
Courts. Ses Krishna Das Lala v. Hari Churn 
Banerjee (1), Duyaram v. Gordhan Dus (2), 
Zier Husain Khan, v. Khurshei Jan (8). 
lt is not, however, in accordance with the 
dacisions of this Court in Guruvajama v. 
Venkat. Krishnam1t Ohettt (4) and Chinna- 
mil v. Madars1 Rowther (5). As the opi- 
nions of all ths other High Caurts are in 
eonflics with the view adopted by this Court 
and as the questisa is one of frequent 
occurrence, we consider it desirable that there 
should bə an authoritative pronouncamint 
on tha quastion by a Fall Banch of this 
Court. We, therefore, refer to a Fall Bench 
the question whether a valuation made by 
a plaintiff of the relief sought by him ina 
suit for partition of properties, which he 
claims t> ba in joint possession of along with 
his c)-parcaners, may ba rejected by the 
Court if if is proved not to be a bona fide 
bub an arbitrary valuation. 

OPINION.—Ths settled practica of this 
Ooart would appear to be in accordance with 
the decisions in Guruvajamm2 Venkata Krish. 
nama Ohetti (4) and Chinnammal v. Madarsa 
Rowther (5). We are not prepared to differ 
from these decisions. 

The powers conferred by section 9 of 
the Suits Valuation Act, 1837, if exercised, 
are sufficient to mee casas whera difficalties 
arisa as tə the valuation of any class of 
suits. 

We answer the quastion which has besan 


referred to us in the nogative. 
(1) 15 C. W. N. 823, 14 C.L. J. 47; 10 Ind. Cas, 863, 
(2) 31 B. 73 at p, 77; 8 Bom. L. R. 885. 
BOS 23 A. 545 at p. 551 (F. B.); 3 A. L. J. 266, A. 
N. (1906) 99. 
wa) 24 M. 34. 
(5) 27 M 490; 14 M. L. J. 343, 
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This petition comitg on for final hearing, 
the Court (Mr. Sundara Aiyar and Mr. Sada- 
siva Aiyar JJ.) delivered the following 

JUDGMENT.-—According to the answer, 
returned by the Fall Bench to the reference 
made by us, the petition must be dismissed 


with costs. ° - 
Petition dismissed, 





ALLAHABAD HIGH COURT. 
Seconp Civiu Appsat No. 371 or 1912. 
December 3, 1912. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafique. 
BAUDEO PRASAD anil ANOTHER-— 
APPELLANTS 
versus 
KUNWAR BAHADUR AND ANOTHER — 


ResPoNDENTS. i a 
Avpeal—Appellant present—Pleader absent-—Aajourn- 
mnt refusi — Appellant unable to argue appeal— 
Appeal dismissed without going into merits— Practice — 
Civil Procedure Code (dct V of 1908), Order IX, 


i On the date fixed for the hearing of an appeal, the 
appellant A. applied for adjournment of the appeal 
on the ground that his Pleader was away. The Court 
rejected the application and called upon 4. to argue 
the case. Not being a lawyer, A, was unable to do 
so and fairly said ho had nothing to say. The 
Court thereupon dismissed the appeal without going 
into the merits on the ground that the appeal was 


ot supported: 
i Held, that the bare facb that A, could not argue 


his appeal did not justify the Appellate Court in 
saan th 

owe) thas the application for adjournment showed 

clearly and distinctly that 4. did not wish to drop 


his appeal ; 
“() that ‘it was necessary, under the circumstancas, 
for the Court to consider the grounds of appeal and to 


decide the cage on the merits. 


Second appeal from a decree of the Dis- 
trict Judge of Farrukhabad, confirming that of 
the Subordinate Judge of Fatehgarh. 

Dr. Tej Bahadur Sapru and Mr. Durga 
Oharan Banerji, for the Appellants. 

Mr. Sarat Chandra Ohaudri (for Dr. Satish 
Ohandra Banerji), for the Respondents. 


JUDGMENT.—This appeal arises onb of 
the following circumstances, ” The plaintiffs- 
appellants, Baldeo Prasad and Musammat 
Ram Piari, filed a partnership suit in the 
Munsif’s Court against the two respondents. 
The suit was dismissed. They filed an 
: : 
appeal, which was admitted. on the 17th 
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March 1911, in the Court of the District 
Judge. The date fixed for the hearing of 
the appeal was the 6th of June. On the 
olst of May on the application of the res- 
pondents, the Court fixed the 12th of July 
instead of the 6th of June. On that date, 
the appeal was not heard as the District 
Judge had no time by reason of other work. 
It was adjourned to the 28th of July. 
Again, the Court suo motu adjourned the 
appeal to the 28th of September. On that 
date at the appellant's request and with the 
consent of the respondents, the appeal was 
adjourned to the 8th of November. On 
the 3rd of November, the Court of its 
own motion fixed the 6th of December 
for the hearing of the appeal. Oa this 
date, the respondent’s Pleader was absent 
having gone to the Delhi Darbar. The 
case was adjourned for this reason to 
the 20th of December. So far the case had 
been adjourned only once at the request of 
the appellants and twice ab the request of 
the respondents and three times for the 
convenience of the Court. Oaths 20th of 
December, the male appellant Baldeo Parsad 
appeared and he applied for two days’ 
adjournment to secure the attendance of his 
Pleaders. One of them had gone to Agra 
and was expected back on the ¢2ad of 
December. The other had gone into the 
samp. Thereis no order on the application 
but apparently it was rejected and the Judge 
called on the male appellant to argue the 
ease. Not being a lawyer, the man was 
unable to do so and fairly said that he had 
nothing to say. The learnad Jadge’s judg- 
ment runs as follows: — Respondents’ Pleader 
urges that as the appeal is not supported, it 
should be dismissed. I agree.” For this 
reason, the District Judge dismissed the 
appeal without going into the merits. The 
female appellants, Musammat Ram Piari, 
subsequently, filed an application for hearing 
on the ground that sufficient cause for her 
non- appearance could ba established. This 
application was rejected, There ara two 
appeals before us, one from the original 
decree and the other from an order rejecting 
the application of Musimmat Ram Piari. It 
is quite clear that the learned District 
Judge is wrong. To aska non-legal appal- 
lant to argue his case is asking for what is 
practically impossible. The application for 
adjournment shows clearly and distinctly 
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that he did not wish to drop his appeal. He 
wished to press it. The bare facte that he 
could not argue it did not justify the District 
Judge in dismissing it. It was necessary for 
him, under the circumstances, bo consider the 
grounds of appeal and to decide.the case on 
the merits. This he has not done. We, 
therefore, admit the appeal, set aside the 
decree of the District Judge and remand the 
case to his Court with directions to re-admit 
the appealet> its original number in the 
register and to dispose of it on the merits. 
Costs will follow the event. 

Appeal allowed; 

Oause remanded. 


ALLAHABAD HIGH COURT. 
SECOND Orvic Aperat No, 251 or 1912, 
November 25, 1912. 
Present:—-Mr. Justice Tadball and 

Mr. Justice Rafique,- 
BALDEO SINGH—APPELLANT 
versus 
KALKA PRASAD— RESPONDENT. 

Court Fees Act (VII of 1870), s. 7, cl. (t#)—Suit for 
sale on mortgage—Amount declared due on date fined 
jor payment—Appeal—Court-fee— Value of subject. 
matter. 

Where in asuit for sale on a mortgage, a decree 
is passed declaring a sum of money as due on the 
mortgage including interest calculated from the 
date of snit to the date fixed for payment in the 
decree, the value of the subject-matter of the appeal 
of defendant against such a decreeis the amount 
declared by the Court as due to plaintiff on the date 
fixed for payment, exclusive of costs, and Court. 
fee should be paid ad valorem on that amount. 

The memorandum of appeal is not sufficiently 
stamped if it shows a Court-fee only on the principal 
and interest due up to the date of the institu- 
oe of suit, excluding the interest allowed pendente 

ite, 

Stamp Report. 

The plaintiffs brought a suit for recovery of 
Rs. 1,191-11-6 on account of principal and 
interest calculated up to the date of suit on foot 
of a mortgage dated 7th December 1885, 
executed by the ancestor of the defendants in 
favour of one of the plaintiffs and ancestors 
of the other plaintiffs. 

The Court of first instance decreed the 
plaintiffs’ claim with future interest till the 
expiry of six months from the date of decree at 
the bond rate and allowed no interest there- 
after. A decree for sale under Order XXXIV, 
rule 4ofthe Code of Civil Procedure, was 


nd 
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accordingly drawn up which awarded to the 
plaintiffs a sum of Rs. +1,487-7-6 composed of 
the following items: 

Rs. 1,191-11-6 amount claimed. 

Rs. 123-12.0 pendenie lite interest. 

Rs. 166-0 costs of the suit. 

Total Rs. 1,487-7-6., 

Against the said decree, the defendants 
preferred an appeal to the lower Appellate 
Court valuing it at Rs. 1,191-11-6, the amount 
originally claimed by the plaintiffs and pay- 
ing a Court-fee of Rs. 85 as was paid by 
the plaintiffs on the plaint, and praying for 
a reversal of the decree of the Court of first 
instance. The only ground taken in the 
memorandum of appeal was to the effect: — 
“Ib is fully proved from the evidence and 
probabilities that the consideration of the 
bond in suit has been paid off. The lower 
Court is not right in its finding to the 
contrary.” The lower Appellate Court 
allowed the appeal and dismissed the plain. 
tiffs’ suit. Hence the plaintiffs have prefer. 
red this second appeal. 

According to the long established practice of 
this Court, I reported on 18th June 1912 that 
the proper valuation of the appeal inclusive 
of pendente lite interest was Rs. 1,321-6.6, on 
which a Court-fee of Rs. 95 was payable 
and that a Oourt-fee of Rs. 85 having 
been paid, there was, therefore, a deficiency 
of Rs. 10 due by the defendants for the 
lower Appellate Court. The-report was ini- 
tialled by the learned Vakil for the defend. 
ants-respondents on 20th June 1912. He 
did not dispute the accuracy of there- 
por; withintbree weeks thereafter under rule 
10 Chapter lIT. The report was laid before 
the Hon'ble Judge receiving applications by 
order of the Taxing Officer. The Hon'ble 
Judge ordered the matter to be laid before 
the Taxing Officer who, after referring 
the matter to the learned Counsel, and 
consulting the Hon’ble Taxing Judge, to 
the best of my recollection, passed the fol- 
lowing order on 22nd July 1912:—“ Tt is not 
open to the learned Vakil to dispute the 
accuracy of the office report now. He should 
have objected within three weeks of 20th June 
1912. He is time-barred by rule 10, Chapter 
111, High Court Rules.” 


On the matter coming on again before 
the Hon’ble’ Judge receiving applications on 
6th August 1912, the report was disputed i 
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‘a second time, and it was directed that the 
matter should be referred to the Bench hear- 
ing the appeal. 


Tn spite of the order of the Taxing Officer 
with reference to the Hon’ble Courts’ Rules 
quoted above, it is, I respectfully submit, ex- 
pedient that the question of pendente lite in- 
terest shouldebe decided once for all as there 
are several other similar objections raised by 
the learned Vakils in other cases and our pre- 
sent Taxing Officer has been pleased to order 
that they should be kept in abeyance pend- 
ing orders of the Hon’ble Court in this parti- 
cular case. 

The Taxing Officar thereupon recorded as 
follows: —Itis important that a final decision 
should be reached on the questions raised by 
the Taxing Clerk. Iam in entire agreement 
with the decisions of the previous Taxing 
- Officers, Messrs. Hose and Burkitt. 


Dr. Sunder Lal, for the Appellant. 
- Mr. Sital Prashad Ghose, for the Respond- 
ènt. 


ORDER.—Thissuit was one for sale on the 
basis of a mortgage. The plaintif claimed a 
certain sum as principal with interest up tothe 
date of institution together with pendente lite 
and future interest and in default of payment 
asked for sale of the property, The main 
defence was that the debt had been satisfied, 
“The first Court held in favour of the plaintiffs 
and passed a decree which is worded as 
follows :— 

“This suit coming on this 10th of July 
1911, itis hereby declared thatthe amount 
due to the plaintiffs on account of 
principal, interest and costs, calculated up 
to -the 9th day of January 1912, is 
Rs. 1,487-7-6 and it is decreed as follows: — 
No order is passed as to future interest. 

(1) That if the defendant pays into 
Court the amount so declared due on or 
before the said 9th day of January 1912, 
the plaintiff shall deliver up to the defend- 
ant, orto such persons as he appoints, all 
documents in his possession or power 
relating to tue property and shall, if so 
required, re-transfer the property to the 
defendant free from the mortgage and from 
all incumbrances created fy the plaintiff 
or any person claiming under him, 

(2) That, if such payment i not made 
on or before the said day of 9th January 
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1912, site mortgaged property cra sufficient 
part thereof ba sold, and that the proceeds 
of the sale do.” 


From this decree, the defendants appealed 
and the sole ground of appeal was that it 
had been fully proved by evidence that the 
consideration of the bond had been . paid. off, 
They valued the appeal at Rs. 1,191-11-6, the 
amount of the principal, plus, interest up to 
the date of the institution of the suit as claim- 
ed by the plaintiffs and they paid.Court-fees 
accordingly. The lower Appellate Court held 
in their favour and dismissed the suit -on a 
preliminary point. The plaintiffs have come 
up here on appeal, The Taxing Officar has 
reported that the defendants on their me- 
morandum of appeal to the lower Appellate 
Court ought to have paid Court-fees on 
Rs. 1,321-7-6, the amount decreed against them 
by the Court of first instance, which included 
interest sabsequent to the date of institation. 
The OCourt-fee payable by the defendants in 
the lower Appellate Corrt is an ad valorem 
fee according t> the amount or value of 
the subject-matter in dispute in appsal. In 
view of the wording of the deeree granted by 
the Court of first instanse it is quite clear 
that the amount or value of the subject- 
matter in dispute is Rs. 1321-7-6 (exclusive 
of costs) which the defendants had been 
ordered to pay on or before the Yth of 
January 1912, It my be that the decree 
is not properly drawn up, but we cannot go 
behind the decrees in deciding this matter. 
lt is quite clear that as the decree stood, ib 
imposed on the defendants liability to pay 
a sum of Rs, 1,321-7-6 on a fixed date and 
by the appeal they sought to set aside 
that liability. An argument has been 
strongly pressed upon us that in the circum. 
stances of the present case, the subject-matter 
of the appsalis ths sama as the subject- 
matter of the suit, z.¢., the value of the plain- 
tiff’s claim. In, our opinion, the decree 
being as it is, there is no forea ia this oon. 
tention. The valnoe of the subjest-matter of 
appeal before the Court below ig as we have 
stated above. The defendants must make 
good the deficiency as reported by the Taxing 
Officer. 

Order accordingly. 
J 
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OUDH JUDICIAL COMMISSIONER’S mortgage executed in the month of September 
COURT. . 1903 by Musammat Razta Begam in favour 


Seconp Civic APPEAL No, 234 or 1912. 
? November 27, 1912. 
Present:—Mr. Piggott, J. O. 
NAN DI— DEFENDANT — APPELLANT 
VETSURE 


Hakim Saiyed BAQAR HUSSAIN AND 


OTHERS—PLAINTIFFS— RESPONDENS. 

Adverse possession — Widow— Muhammadan widow of 
Shia sect~ Possession of widow in pursuance of family 
custom, nature of —Permissive possession, nature of — 
Appeal, second, point raised in defence but not tried. 

A Muhammadan widow of Shia sect, in pursuance 
of an alleged family custom, recorded in the wajtb-ul- 
ars of the village, obtained mutation of names in her 
favour from the Revenue Courts, in spite of the 
objections raised by the heirs of her husband. The 
heirs allowed the widow to remain in possession and 
did not attempt to contest the matter further by suit 
in the Civil Court: 

Held, that the possession of the widow was, 
under the circumstances, not adverse to the heirs but 
was in a sense permissive as the result of an arrange- 
ment come to between the parties; 

Where a certain point wasraised in the defend- 
ant’s written statement but no issue was framed con- 
cerning ib and the matter was not brought to the 
notice of the lower Appellate Court inan appeal by 
the plaintiff, the defendant ia entitled to raise the 
point in second appeal. 


Appeal against an order of the Additional. 


‘District Judge, Lucknow, dated 25th April 
1912, modifying that of the Munsif of 
Purwa, dated 29th May 1911. 


Mr, A. F. Sen, for the Appellant. 
Mr. Ali-ud-din Ahmad, for the Respond- 
ents. 


JOUDGMENT.—This was in substance a 
suit by some of the heirs of one Mir Ali 
Naqi to have set aside an alienation effected 
by his widow, Musammat Razia Begam, 
while in possession of the property of her 
late husband. The said Ali Nagi died in 
the year 1887 and left him surviving a 
widow and three brothers. The parties are 
Shias and it is not denied.that under the 
ordinary law, applicable to Mubhammadans 
of this sect, Musammat Razia Regam, as a 
childless widow, would have no right of 
inheritance in the estate of her deceased 
husband, which would, therefore, pass entire- 
ly to his brothers. -It is, however, also an 


admitted fact that Musammat Razia Begam 


actually took“ possession of the property 

. left by Mis Ali Nagi and remained in posses- 

sion of the same until her death. The 

alienation now sought to be set aside is a 
+ 


of the appellant. The lower Appellate 
Court has found that Musammat Razia 
Begam actually took possession of the estate 
of her late husband in virtue of a family 
custom binding on the parties, by which 
she obtained a life-interest fa the said 
property, which passed to the heirs of her 
late husband on her death. It has accord- 


ingly granted the plaintiffa the declaration 


sought in their suit. The memorandum 
of appeal to this Court raises substantially 
three pleas: 

l. that no custom entitling Musammat 
Razia Begam to succeed to the entire estate 
of her late husband, either as full owner 
or with the limited interest allegea by the 
plaintiffs, has been proved by such evidence 
as is legally necessary to establish the 
existence of a custom in derogation of the 
ordinary laws of inheritances binding on the 
parties; 

2. that if the above contention is accepted, 
it follows that Musammat Razia Begam 
entered into possession of the entire estate 
of her late husband adversely to the pre- 
decessors-in-interest of the plaintiffs, and 
had, therefore, perfected a valid proprietary 
title by twelve years’ adverse possession 
before she executed the mortgage-deed in 
snit, 

3. that, in any case, the title of the defend- 
ant-appellant as a bona fide transferee for 
value is protected by the provisions of section 
Al of the Transfer of Property Act (IV of 
1882). 

The first two pleas require to be considered 
together, because the real point of the 
case is whether a finding in favour of the 
appellant on the first plea would necessarily 
involve the consequences put forward in the 
second. It appears that on the death of 
Mir Ali Nagi, the application of his widow 
for mutation of names in her favour was 
resisted by his surviving brothers. The 
Revenues Courts decided»ia favour of the 
widow, and the documentary evidence on 
the record shows that they did not proceed 
merely or priuqgpally upoa a finding that 
the widow was actually in possession. They 
discussed the question of title and cama 
to the conclasion that the parties concerned 
were bound by a certain family custom 
recorded in the wajzb-ul-arz of the village, ° 

e 
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and that under that custom, Musammat Razia 
Begam was entitled to possession for her 
life-time only. The brothers acquiesced in 
this decision and made no attempt to contest 
the matter further by suit in the Civil 
Courts. Itis to be observed that on the 
pleadings,. the position of the defendant- 
appellant ig a curious one: he has to begin 
by denying the title of Musammat Razia 
Begam, through whom he claims, and by 
alleging that she entered into possession 
of the property in dispute as a mere 
trespasser. He hopes to succeed on the 
strength of this plea by reason of the fact 
that the transfer in his favour was executed 
by Musammat Razia Begam more than twelve 
years after the date on which she entered 
into possession. The principal authority, on 
which the appellant relies, is the case of 
Sham Koer & Rupan Koer v. Dhah Keor 
(1), where it was held that the possession 
of a Hinda widow, whose husband had died 
while a member of a joint undivided Hindu 
family, was prima facie adverse to the 
surviving members of the said family, unless 
they could show it to be the result of an 
arrangement come to between themselves 
and the said widow. In the present case, 
however, the matter is before me in second 
appeal and the finding of the lower Appellate 
Court ia in effect that the possession of 
Musammat Razia Begam was the result 
of the acquiescence of the brothers of her 
late husband in a claim put forward by her 
to take possession of the estate of her late 
husband for her life-time only. If this 
finding is to be accepted, then I think it 
must be held that the plaintiffs have 
succeeded in proving that Musammat Razia 
Begam’s possession was the result of an 
“arrangement” between the parties in the 
sense in which that word ig used in the 
ruling referred to. It was contended before 
me that the evidence on the record was not 
such as to justify a finding that Musammat 
Razia,Begam never claimed anything more 
than a life-interest, or that her brothers-in- 
law acquiesced in her possession upon a 
clear understanding that the said possession 
was to be limited to that lady’s life-time. 
Looked at from this poist of view, the 
question before me becomes merely one as 


(1) 29 C. C64; 4 Bom. L. R.547;6 U. W. N. 657; 
29 I. A. 132, 
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to the ee of evidence which the lower 
Appellate Oourt was bound te require in 
order to justify conclusion at which it 
arrived. I think it sufficient to say that, 
in my opinion, thera is evidenca on the 
record upon which the lower Appellate Qourt 
was entitled to arrive, and might reasonably 
arrive, at the finding recorded by it. I 
do not thinkit necessary, therefore, to 
determine whether the claim pute forward 
by Musammat Razia Begam on the strength 
uf the alleged family custom was or was not 
a good one, and whether her brothers-in-law 
might or might not have suceseded if they 
had elected to contest the claim in the Civil 
Court, I do not think they cau be blamed 
for acquiescing in the position in which they 
were left by the decision of the Revenue 
Courts and for electing to allow Musammat 
Razia Begam possession for her life-time 
rather than to embark upon a doubtfal litiga- 
tion. I am clearly of opinion that on the facts 
as found, the possession of Musammat Razia 
Begam was nob adverss to her brothers-in- 
law, but was in a sense permissive, and 
the rasult of an arrangemont coma to bebween 
the parties concerned. 

The position in respect of the third plea 
taken in the msamorandum of appaal tə this 
Court, namely, the plea with regard to the 
operation of section 41 of the Transfer of Pro- 
perty Act (IV of 1882), is very unsatisfactory. 
The point was made a ground of dafence in 
the 18th paragraph of the defendant: No, 1’s 
written statement, but no issue was fixed con- 
cerning it in the Court of first instance and 
the plaintiffs’ suit was dismissed by that 
Court upon other grounds. As the appeal 
in the Court below was by the plaintiffs, 
there is naburally no referenca to this point 
in their memorandum of appeal; while from 
tha judgment of the lower Appellate Oourt 
it would appear that nothing was said in 
argument before that Court regarding this 
point. I cannot say that the defendant is 
not entitled to raise it now in second appeal, 
and it is nob a defence with which it is at all 
convenient for me to deal when it has never 
been so much as made the subject ofa definite 
issue in the Courts below. I remand the case 
accordingly to the lower Appellate Court for 
a finding on the following issue:— 


Was Musammat Razia Begam “the osten- 
sible owner of the property in suit at the 
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time of the mortgagé in favour of the defend- 
ant-appellant, with the consent, expressed 
or implied, of the surviving heirs of Mir Ali 
Naqi; was the mortgage mada for valuable 
consideration and. did the morbgagea act in 
good faith after taking reasonable care to 
ascertain that Musammat Razia Begam had 
power to make such mortgage? The parties 
are at liberty to tender evidenca upon this 
issue and the lower Appallata Court may 
either take such evidence itself or cause it to 
be recorded by the Court of first instance. 
Fifteen days will be allowed for objections 
from the date of the order of the lower Appel- 
late Court recording its finding upon the issue 
thus remitted. 


Issues remitted. 





MADRAS HIGH COURT, 

Secoxp Crvin Appeat No. 1480 or 1911. 
January 15, 1913. 
Present:—Justice Sir Ralph Benson, Krt., and 
Mr. Justice Sundara Aiyar. 
KRISHNAMACHARIAR AND OTHER3— 
PLAINTIFr3s—APPELLANTS 
versus 


CHINNAMMAL AND otraers— 


RESPONDENTS. 

Civil Procedure Code (Act XIF of 1882), s. 30— 
Representative suit—Decree—0ompromise pending 
appeal—Renunciation by decree-holders of advantages 
conferred by decree, whether binding on class represent: 
ed by decree-holders. 

Persons conducting a suiton behalf of themselves 
and others, with the leave of the Court obtained under 
section 80 of Act XIV of 1882, have power to enter 
into a compromise so as to bind those whom they 
represent. And it makes no difference that that com- 
promise was effected after the decree obtained in the 
first Court and pending appeal or even that, by the 


. compromise, the decree-holders have renounced the 


benefits of the decree in whole or in, part, provided 
the compromise was not unreasonable, fraudulent or 
dishonest. 


Second appeal against the decree of the 
Subordinate Judge of Trichinopoly, in Appeal 
Suit No. 225 of 1910, preferred against that 
of the District Munsif of Srirangam, in Ori- 
ginal Suit No. 1438 of 1909. 

Mr. 0. V. Ananthakrishna Aztyar, for the 
Appellants, ° 

JUDGMERNT.—The suit which led to this 
second appeal was instituted for a declara- 
tion that the compromise and the decreoa 
passed in pursuance of it in Appeal Snits 
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Nos. 3l and 36 of 1903 in the Districs Court 
of Trichinopoly were not binding on the 
plaintifis and the other Brahmin residents of 
the two villages, for an injunction restraining 
defendants Nos. 1 to 3 from executing the 
dacrees in those appeals and forerecovering 
possesaion of four itemsof properties which the 
defendants had taken possession of in execu- 
tion. The decrees which the plaintiffs wanted 
to avoid were passed on appeals from the 
decree of the District Munsif’s Court of 
Srirangam in Original Suit No. 167 of 1906. 
That suit was instituted by plaintiffs Nos. 1 
to Sin the present suit for recovery of 
possession of certain items of property includ- 
ing items Nos. 1 to 4 in the plaint schedule, 
which were claimed to belong toa certain 
charity. Plaintiffs Nos. 1 to 5 obiained a 
decree in Original Suit No. 167. Some of the 
defendants in that suit preferred the Appeals 
Nos. 3l and 36 of 1908; while the azpaals 
were pending, the parties entered into a com: 
promise by which the appellants there were 
to be allowed to remain in possession and 
enjoyment of the lands from which they 
had been directed to ba ejected by ths Dis- 
trict Munsif, on condition of performing 
certain services, but they were nob to b) 
entitled to alienate the properties. The 
Sait No. 167 was instituted by the plaintiffs 
Nos. 1 to 5 on behalf of themselves and other 
Brahmin residents of two villages with leave 
obtained under section 80 of theold Civil 
Procedure Code, all the Brahmin residents 
being, according to the allegations in the 
plaint, equally entitled to the properties on 
behalf of the charity. Item No. 4 in the 
plaint was delivered to the 2nd defendant 
in pursuance of the deerse which was 
passed in pursuance of toe comoromise. 
The present suit was ab first instituted by 
the same persons wh) had launched the 
previous suit as the represontatives of tha 
Brahmins but, subsequently, plaintiffs Nds. 6 
to 11 wore also made plaintiffs. 

The plaintiffs alleged, in the present 
suit, that the compromise in the previous 
suit was broaght about by the fraud of the 
5th defendant, wHo caused the plaintiffs’ 
Vakil to sign the compromise by mis- 
representation. The District Munsif found 
that the vakalat, Exhibit D, exacutod by 
the plaintiffs to their Vakil for the coadast 
of the appeals itself authorized the Vakil 
to enter into a compromise, and that the. 
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Vakil’s act, was, therefore, binding on the 
plaintiffs in the previous suit and those 
represented by them. The Subordinate 
Judge took the same view with respect to 
the Vakil’s authority under Exhibit D to 
compromise the appeals. He also found 
that the conduct of the plaintiffs showed 
that their allegation that the compromise 
was entered into against their wishes was 
baseless. 

We agree with the Sabordinate Judge on 
the construation of the vakalatnama, Exhibit 
B. It was contended by Mr. Ananthakrishna 
Aiyar, the learned Pleader for the appellant, 
that, as a decree had been passed in 
favour of the Brahmins in the Munsif’s 
Court, their representatives had no right to 
give up the advantage obtained under it by 
a compromise and that the authority given 
to the Vakil by the representatives was 
invalid in law and not binding on the 
Brahmins. The appeal to the District 
Court and the second appeal to this Court 
were preferred only by the representatives 
of the Brahmins, who were actually parties 
to the appeals that were compromised. In 
consequence of a question put from the 
Bench to the appellants’ Vakil, whether in 
any event there would not bea bar by per. 
sonal estoppel to the maintaizabilily of this 
second appeal by those who were actually 
parties to the previous Appeals Nos. 31 and 36 
and who had executed avakalainamah authoris~« 
ing their Pleader to enter into a compromise, 
he asked for permission to allow plaintiffs 
Noa. 6 to 11 to come in as parties to the second 
appeal and to conductit on behalf of the 
Brahmin residents of the two villages con- 
cerned. We have allowed them to do so 
and the appeal has been argued on their 
behalf. 

The question for decision is, whether 
persons conducting a suit on behalf of them- 
selves and others with the leave of the 
Court obtained under section 30 of the 
repealed Civil Procedure Code have no 
authority to enter into a compromise so as to 
bind those whom they represent. The 
learned Vakil is hardly “prepared to contend 
that such representatives cannot enter into 
a reasonable and honest compromise while 
the suit is pending in the Court of first 
instance, but he argues that whena decree 
has been passed in favqur of a class represent- 
“ed by some members of it, the represen- 
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tatives cannot compromise the matter in 
appeal foregoing either in whole or in part 
the benefit of the decree, for that would be 
in effect a renunciation by them of a right 
belonging in coramon to themselves and 
others. Prima facie, it is difficult to support 
the view that there should be a difference 
between the powers of the representatives in 
the original litigation and in gppeal. The 
question in each case would be whether the 
compromise was unreasonable, fraudulent or - 
dishonest so as to entitle the members of the 
class to repudiate the action of their 
representatives aud to claim a declaration that 
the compromise is not binding on them, lf 
a decree has been passed by one Court in 
their favour, a compromise, by which any 
portion of the benefit obtained by the decree 
is given up, might require explavation, and 
it might be more easy toimpeach such a 
compromise as dishonest than a compromise 
entered into while the litigation is pending 
in the Court of first instance. This does not, 
however, show that there is any difference in 
principle between the aathority of the 
representatives, according as the suit is 
pending in the Court of first instance or in 
a Court of Appeal, when the subject- 
matter of the litigation is brought within the 
cognizance of the Court of Appeal, the 
decree obtained in the first Court is put in 
peril and there is no reason why the repre- 
sentatives of the class should not have the 
right to enter into a reasonable and honest 
compromise. Mr. Ananthakrishna Aiyar 
felt himself compelled to go to the length of 
contending that once there is a decree, the 
representatives have no power to enter into 
any compromise at all so as to bind the class, 
even if the original decree should happen to 
be against the class. For this proposition, 
however, we are of opinion that there is no 
real foundation. In a representative suit 
under section 30, the representative is dominus . 
litis until judgment, he can discontinue the 
suit, make admissions or compromise the 
dispute. It is open to any member of the 
class, who may not have confidence in the 
representative, to get himself madea party 
and, if ab any stage of theanit, he has reason 
to apprehend the honesty of the gepresentative, 
he can take steps to prevent it. In Wolf v. 
Van Boolen (1), it was held that if the repre- 


(1) (1894) L. T., 502. s 
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sentative becomes bankrupt, the action abates 
and may be stayed unless the ‘trustee in 
bankruptcy elects to continue, but it is open 
to the other members of the class to come in 
and prosecute the svit. See Wilson v, Church 
(2),. Watson v. Cave (3), see also Leathley v. 
McAndrew (4). In re Alpha Oompany, Limited; 
Ward v. Alpha Oompany, Limited (5), In re 
Calgaryand Medicine Hat Land Oo., Pigeon v. 
The Company (6), and Jenkins v. Robertson(7), 
were relictl on in support of the appellant’s 
contention. -In the first of these cases, 
Kekewich, J., merely referred to the rule that 
the plaintiff in a ereditor’s administration 
action is precluded from discontinuing his 
action after judgment and held that the rule 
did not apply to a debenture-holder’s action on 
behalf of himself and all others—the holders 
of thedebentures. The rule with regard to 
the authority of a plaintiff creditor in an 
administration action is based on the ground 
that when a decree has been obtained for 
administration, the Court has taken upon 
itself the duty of administering the assets 
and that the Court, having undertaken that 
duty, will not allow the assets to be wasted by 
creditors outside. “Therefore, in a case like 
that, until there is a certificate that all the 
other debts have been paid, the plaintiff 
after decree is not dominus litis.” It is clear 
that, in such a case, the decree for adminis- 
tration is by no means imperilled by the 
further proceedings in the action and it is 
obvious that one of a number of persons 
entitled to a right cannot make a renunciation 
so as to bind the others. The second case 
also proceeds on the same principle. It was 
a representative action on behalf of 
debenture-holders and the Court had ordered 
‘that the trusts of the deed should ba carried 
into execution and the usual accounts were 
directed. It was held that, as a matter of 
fact, the representatives had done no act 
which would amount to a» waiver of any of 
the rights obtained under the order of the 
Court, though Fletcher Moulton, L.J., thought 
that previous orders made between the 


(2) (1878) 9 Ch. D. 552; 39 L, T. 413; 26 W. R. 735. 
(3) (1831) 17 Ch. D. 19; 44 L. T. 40; 29 W. B, 433. 
(4) (1876) W. N. 38. 

(5) (1903) 1 Ùh. 203; 72 L. J. Oh: 91; 87 L. T, 646; 

51 W. R. 291; 10 Manson 237. 

(6) (1908) 2 Ch. 652; 76 L. J. Ch, 97; 99 L-T. 706; 16 

Manson 36. 

(7) 1 H. L. & So, 117. 
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representatives and the opposite party might 
give rise to a personal estoppel as against 
the former. The Conart was of opinion that 
the representative could not voluntarily give 
away what the -debenture-holders were 
entitled to under the order of the Court so as 
to bind them. In the third casa Jenkins v. 
Robertson(7), the Provost Bailies and Council. 
lors of a Bargh instituted au action in the 
Court of Sessions in Scotland on behalf of the 
inhabitants and of the publie for a declaration 
that there existed a public right of way for 
foot passengers along the bank of a river near 
atown. <A decree was passed in their favour. 
The defenders moved for a Rule to show 
cause why a new trial should not be granted 
onthe ground thatthe verdict was against 
evidence. The Court granted a new trial. 
In this state of matter, a compromise was 
effected whereby the plaintiffs, who had 
instituted the litigation and gota verdict, 
abandoned it and further agread to pay tha 
defendants two hundred pounds for expenses. 
It was under these circumstances that a fresh 
action was instituted by carbata persons for 
the same reliefas in the previous action, 
The question was whebher the compromise 
in the previous action constituted the matter 
in dispute res judicata. The Scotch Courts 
held thatit did. The House of Lords reversed 
that judgment. The Lord Chancellor 
cbserved that a compromise cannot be 
admitted as ves judicata and expressed a 
doubt whebher any individual may constitu'e 
himself the representative of the public in an 
action of declarator of a public right of 
way so as to preclude an action by any other 
person and to make the plea of res judicata 
a bar to such action. Lord Romilly observed 
that according to Scotch Law, an action of 
declarator could be maintained by some 
individuals only so as to bind all membars of 
the publica; with respect to the question of 
res julicitz, he based his jadgment that tho 
principle of res judecita should not apply 
on the ground that otherwise it would follow 
that in every cage where any person had 
brought an action of declarator which 
had been compromised, the public would ba 
bound unless seme strangar could prova that 
the jadgment had haen obtained by frauda- 
lent collusion between the parties. Lord 
Colonsay btbserved that there was a material 


` distincion between the Law of Scotland and 


the Law of England in regard to the right? 
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of an individual member of the community 
to institute an action of declarator to 
establish a right of public way. An individual 
has no such right in England bat it was 
recognized in Scotch Law. With respect to 
the question whether acsmpromise decree 
in such an agtion would be binding on the 
community, he was noi prepared to lay down 
any general rule that it would not be binding. 
He agreed with the conclusion of the Lord 
Chancellor on the ground that the compro- 
mise in the particular case was a corrupt one. 
The judgment of the Lord Chancellor and 
Lord Romilly might induce the belief that a 
compromise decree would not makethematters 
in dispute in the suit res judicata. This motion, 
however, was shown to be substantially 
wrong in In re South American and Mexican 
Oo (8), when the Court of Appeal laid down 
that a judgment by consent is as effective an 
estoppel between the parties as a judgment 
whereby the Court exercises its mind ona 
contested case. The Court did not consider 
that Jenkins v. Robertson (7) laid down a 
different rule. The latter case, it must be 
observed, is not similar to a representative 
action under section 39 of the old Code, 
corresponding to Order I, rule 8 of the 
present Code. It does not appear whether 
according to Scotch Law other members of 
the public could claim, as a matter of right, 
to intervene as parties in an action instituted 
by an individual for adeclaration of a right 
of way. If they could not, it would certainly 
be unreasonable, as pointed out by Lord 
Romilly, to make a compromise entered into 
by him binding on the whole community, 
though a decree passed by Court in an action 
fairly contested by him might be held to 
be binding on the public. In the case of a 
representative suit under section 30, all the 
members of the class represented are in 
effect parties to the suit and any one of them 
is entitled to bring himaelf on the record as 
an actual party. It was held,in Srinivasa 
Atyangar v. Arayar Srinivasa Atyangar (9), 
that a similar right to intervene exists 
during the pendency of an appeal also. By 
not intervening, the absent members of the 
class in effect constitute the parties eo nomine 


(8) (1895) 1 Ch. 37; 64 L. J. Oh. 189; 12 R. 1; 71 
L. T. 594, 43 W. R. 1381. 
(9) 33 M. 483; 6 Ind. Cas. 229; SM. L. T. 83; 20 M. 
® L. J. 516; (1910) M. W. N. 479, 
e 
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their representatives for the conducts of the 
suit and they must take the consequences of 
their doing so. They are entitled to the 
advantage of any judgment passed in the 
action and must equally suffer any 
disadvantage arising from it and there can bs 
no differenca in principle in this respect 
between a decree passed on contest, and a 
decree passed by the consent of their 
representatives. They can, of course, avoid 
any adjudication or compromise which is the 
resalt of fraud on the part of their represen- 
tatives, and a compromise which is un- 
reasonable and unjustifiable may also possibly 
be avoided on the same principle. There is 
no foundation for any distinction on the 
ground that the compromise was made while 
the litigation was pending in appeal and not 
in the Court of first instanca. 

The decision of the lower Appellate Court 
must be affirmed and we dismiss the second 
appeal. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 

Seconp Ciyrn APPBAL No. 694 or 1910. 

November 25, 1912. 

Preseni:—~Mr. Justico Holmwood aud 

Mr. Justice Chapman. 

MAKHAN DAS KALI—DEFENDANT— 
APPELLANT 
versus 


RAM CHANDRA GOSSWAL AND OTHERS 


— PLAINTIFFS — RESPONDENTS. 

Landlord and tenant—Sale of patni tenure in emecue 
tion of decree—Annulment of dar-patni—Hatinction of se- 
patni—Se-patnidar’s right to receive rent from raiyats 
Bengal Tenancy Aog (VIII of 1885), ss. 160, 167— 
Protected tenure. 

The extinction of a dar-patni necessarily carries with 
it the extinction of a se-patni under it, which is not a 
protected tenure under the definition in section 160 
of the Bengal Tenancy Act. 

Therefore, a se-patnidar, who has not been ejected 
in a proceeding under section 167 of the Bengal Ten 
ancy Act, is not entitled to continue collecting rent 
from the tenants when the dar-patni under which he 
holds has been extinguished under ¢hat section, by 
the purchase of the patni in execution of a rent sale. 
On the extinction of the dar-patnt, the tenants become 
liable to pay their rents directly to the patnidar 
purchaser. 
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Appeal from the decree of the Sab-Judgə 
of Nadia, dated Decamber lst, 1909, afirming 
that of the Additioual Mansi? of ;Ranaghaé, 
dated May 31st, 1902. 

Mr. B. Chakravariz, Coansel, and Baba 
Amarendra Nath Bose, for the Appgllant. 

Babas Mahentra Nath Roy and Buranoshr- 
basht Muterjee, for the Respondents. 

JODGMENTE.—The question which aris3s 
in this appeal is whothoer a ss-patnidar who 
has nob been ejected in a procaading under 
section 167 of the Bengal Tenancy Act, is 
entitled to continue collecting rent from the 
tenants nobwithstanding that the dir-psint 
under which he holds has boan extinguished 
under that section. 

A good deal of argument has been addressed 
to us as to the effect of a previous litiga- 
tion and the dismissal of the purchaser’s suit 
against the se-patnzdurs in a case in which he 
obtained a decrea for possession against the 
dar-patmdir, It is stated that the learned 
Counsel for the purchaser withdrew the suit 
as against the se-patnedar and this appgsars 
from the judgmant of the High Couct. It is 
clear that the suit could nob hava baon dis- 
missed for misjoinder of parties, and it is 
also clear, in our opinion, that the se-patnidars 
were not necessary parties, inagmuch as the 
extinction of the dar-prtnr necassarily carries 
with it the extingtion of the s2-préai, which 
is cartainly not a probected tenara under the 
defiaition ia sgction 160 of ths Bangal Ten- 
ancy Act. 


The learned Vakil, who has argued the 
case oa bahalf of the ra3pxa1d3ib3, has asked 
us ġo hold that the ss-piinidus being in pəs- 
gassion mast ba in pd23333i9n sibhar as Senants 
or trespa3sers, that they may still ba 
the purchaser’s tenants, and whether 
they can bə turaed oub depends upon the 
nature of their tenancy. Itis not known 
what powers the dar-patntdir acquired 
under his lease to create sab tenures. Bat 
we fiad that what ths late se-patnidars are 
now seaking todo is to force themselves as 
dar-patnidars on the purchaser under the 
terms of a contrach to which he was not 
privy and knows nothing about. No plea 
was raised in the lower Courts, either in the 
original cage orin appaal, that tha se-patnidars 
have any specially protected under-tenure; 
and it is clear that ordinarily a se-pitni cannot 
survive the extinction of the dir-p2tnz, 

We are, therefore, of opinion that the se-pat- 


nidars have no title whatever to collect rent 
from the tenants and that on the extiaction of 
the dar-paini, the tenants became liable to pay 


‘their rent directly to the patnidar purchaser. 


Without, therefore, giving any opinion as 
to the nature of the possessign or alleged 
possession of the se-prinidars, we must hold 
that their present suit for rentis liable to 
dismissal. 

The judgment and decree of the lower 
Appellate Court is, therefore, reversed and the 
plaintiff's suit is dismissed with costs in all 
the Courts. 


Appeal allowed. 


MADRAS HIGH COURT, 
Saconp Civis Aperats Nos. 90 to 92 
or 1911. 

August 30, 1912. 
Present:—-Mr. Justice Sandara Aiyar and 
Mr. Justice Sadasiva Aiyar. 
PALANIYANDI MALAVARAYAN— 
APPELLANT 
Versus 


VADAMALAI OODAYAN AND OTHERS — 


RESPONDENTS. 

Limitation Act (XV of 1877), s. 17, Sch. I, Arts. 120, 
124-—~Trusteeship of temple —Aduerse possession during 
period when temple had no trustee —Limitation— 
Starting point. 

The statute of limitation . will not run where there 
is no person competent to sue, This is the principle 
underlying section 17 of the Limitation Act. 

Where the office trustee of a temple has bean 
vacant for some time, the members of ths Com- 
mittee not having exercised their power of appoint. 
ment, a trespasser in possession of the office 
cannot be deemed to be in adverse possession 
till some person is appointed trustee. The tres- 
passer cannot acquire the right of a trustee by 
possession when there is no lawful trustee entitled 
to sue. 

Where no trastee was appointed for suit tgmple by 
the Committee for 24 years, 1. e„ from 1883 to 1997, 
when the plaintiff was appointed to the office and the 
defendants had been in possession of the office before 
1907, the year of plaintiff’s appointment: 

Held, that plaintiff's adverse possession commenced 
only from 1907, when a trustee was lawfally ap- 
pointed, 

Second appeal against the decree of the 
District Coprt of Tanjorein Appeals Suits Nos. 
937, 933 and 939 of 1909, respectively, pre- 
ferred against those of the District Mansife 
of Tanjore, in O. §. Nos, 326, 327 and 328 
of 1908 respectively. . 
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Mr. T. R. Vencatrama Sastri, for the Ap- 
pellant. 

Messrs. V. O. Seshachariar and G. S. Rama- 
chendrier, for the Respondents. 


JUDGMENT. 


SunpaRa Arya, J.—(Ssoonn Appear No. 90 
or 1911). Thisis a suit in ajectment by the 
plaintiff, who claims to be the trustee of the Sri 
Thirujateswaraswami temple in the Tanjore 
District, against the defendants who, according 
to the plaintiff, are holding the lands in quas- 
tion as tenants under the temple. The defend- 
ants contended that the lands did not be- 
long to the temple but to the villagers, that 
the plaintiff was not the trustee and that the 
villagers themselves were the trustees and that 
the plaintiff's suit was barred by limitation. 
The District Munsif found that the plaintiff 
was the trustee, that the lands belonged to 
' the temple, that the defendants had ocon- 
pancy right in them but that they had for- 
feited their holding by repudiation of the 
title of the temple prior to the suit. He 
accordingly passed a decree in plaintiff's 
favour. On appeal, the District Judge re- 
versed the decree on the ground that 
the plaintiff had lost the right of 
trusteeship and the defendants had ac- 
quired it by limitation. The facts found 
are that the temple is one subject to the 
jurisdiction of the temple Committee in 
whom the right to appoint the trustee is 
vested under the provisions of Act XX of 
1863; that trustees were appointed by the 
Committee in 1868: that the survivor of 
them died in 1%83, and that for a period of 
24 years, until 1907, no one was appointed 
as trustee by the Committee who appointed 
the plaintiff in 1907. The defendants’ con- 
tention that they themselves were in man- 
agement of the temple since 1883 has been 
negatived. The District Judge finds that 
they tgok possession of the offica caly in 
1902, 2.e., seven years before thesnit. But he 
holds that this is sufficient to bar the plain- 
tiff’s right. He has not recorded any findings 
on the other questions = in the 
case. 

The only question ere ce In second appeal 
ig whether the finding on the question of 
limitation is right. The District ‘Judge has 
applied Article 120 to the case as no period 
of limitation is provided in any other Article 
of the Schedule to thee Limitation Act. 


Article 194 lays down the rule of limitation 
applicable to a suit “for possession of a heres 
ditary office.” This would, of course, include 
the office of a hereditary trustee of a temple. 
The period provided is 12 years and the 
starting point is when the defendant takes 
possession of the office adversely to the 
plaintiffs, An explanation is added which 
states: “A hereditary office is possessed when 
profits thereof are usually reveived, or (if 
there are no profits) when the duties thereof 
are usually performed.” The defendants’ 
contention is that at the expiration of six 
years, they acquired the right to the office, 
though rot a hereditary right. 

Proceeding on the footing that Article 120 
would be applicable to bar the right to an 
office which is not claimed as hereditary, 
what is the starting point of limitation in 
such a case? Article 120 states that it is 
“when the right to sueaccrues.” In the case 
of a suit for an office, the starting point must 
be taken to be, by analogy to section 124, 
“when the defendant takes possession of the 
office adversely to the plaintiff.” The pos- 
session of the office must, therefore, be ad- 
verse to the plaintiff. The analogy of Article 
124, under which discontinuance of possession 
on the plaintiff's part would be sufficient, 


cannot be applied, as pointed ont in 
Raghunathachariar v, Tiruvengada Rama- 
nujackariar (1). See also Umayurubdhu- 


gum Pillai v. Madavar Vilagam Vatihinath- 
sawm? Kovil (2). Kid.mbi Raghava Chariar 
v. Tirumulai Asari Nallur Ragava Ohariar (3) 
proceeds on the same basis In Jagan Nath 
Das v. Birbhadra Das (4), it does not appear 
whether there were any trustees to whom 
the testator’s possession was adverse for 
the statutory period, but the judgment does 
not show that the Court intended to lay down 
any contrary rule. The possession would, 
of course, be adverse to the plaintiff if it was 
adverse to any one through whom the plain- 
tiff claims. Can the possession in this case 
be regarded as having been adverse to the 
plaintiff from the year 1902? If it could, 
the suit would be barred by limitation. The 
office of trustee of the temple was, according 
to the finding of the District t Judge, vacant 


(D) 19 M. L. J. 257; 6 M. L. T. A % Ind. Cas. 
123 
(2) 9 M. L, T. 485; 10 Ind. Cas. 96. 


(3) 26 M. 113. 
(4) 19 0. 776. è 
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from 1883 ‘to 1907, The defendants’ ad- 
verse possession commenced in 2901. To 
whom was the defendants’ possession adverse 
till the plaintiff's appointment. in 1907? 
There was no trustee from 1901 when the 
defendants’ possession commenced till the 
date: of plaintiff's appointment in 1907. 
There was no one during that time who was 
competent by‘virtue of his legal right to the 
office of trustee to claim it from the defend- 
ants who were in possession of it. Taking 
it that the plaintiff could be said to claim it 
from the previous trustee who died in 1883, 
the defendants never held the office adversely 
to the latter as their possession commenced 
only in 1901, long after his death. The 
plaintiff could not bə said to claim it through 
the members of the Committee in whom the 
right of appointment of trustee was vested 
as the members of the Committee were not 
themselves the trustees of the temple. There 
was considerable discussion at the Bar, 
whether the members of the Committee 
could themselves manage the properties of 
the temple or whether a trustee appointed by 
them could alone doso, The decisions of 
this Court are not, perhaps, quite uniform 
on that question. See Neeliyathaksh: Amnal 
v. The Taluk Board of Mayavaram(5), in which 
the previous cases are cited and Venkatachala 
Pillai v. The Tuluk Board, Saidapat (6). 
Bat, if the Committee can take up the manage- 
ment of a temple under any circumstances, 
it can do so not by virtue of their holding 
the office of trustee but by virtue of their 
powers under the statute as members of the 
Committee. No doubt, the Committe could 
have appointed a trustee and probably the 
beneficiaries of the temple might have in- 


stituted a suit under the provisions of the - 


Civil Procedure Code for appointment of 
a trustee, if it neglected to appoint a person 
to the vacancy. But there was no one who 
could claim to recover tbe office from the 
defendants on the ground of being the law- 
ful trustee. The defendants could not, there- 
fore, be said to have held office adversely to 
the plaintiff, 

It is a recognised principle of law that 
the statute of limitation would not run 
where there is no person competent to sue. 

e 


(5) 84 M. 333; 10 M. L. T. 353; (1911) 2 M. W. N. 
350; 12 Ind. Cas. 440. 
< (6) 34 M. 376 at p. 385; (1911) 1 M. W. N. 304, 21 
M. L. J. 805; 10 Ind. Cas. 301. 
è - 


This is the principle underlying section 17 of 
the Limitation Act, which provides that 
where a person, who would, if he were living, 
have a right to institute a suit or make an 
application, dies before the right acerues, 
the period of limitation shall be computed 
from the time when there is a legal re- 
presentative of the deceased c&pable of in- 
stibuting or making such suit or application. 
This principle was acted on in Hnogland 
before a provision similar to section 
17 of the Limitation Act was expressly 
enacted by statute, it being held that the 
cause of action could not be said to arise 
before there is any body in whom it vests. 
See Darby and Bosanquet’s Statute of Limita- 
tions, 2nd Edition, pages 49 and 50. The 
same principle was followed in Chan Kit San 
v. Ho Fung Hung (7). See also Atkinson v. 
Bradford Third Equitable Benefit Building 
Society (8). It was also adopted in Jewan 
Dass Sahoo v. Shak Kubeerooddeen (9) in 
Murray v. The Hast Indian Oompiny (10), 
which proceeded, not on any express provi- 
sion such as that laid down in section 17 of 
the Limitation Act, but on the ground that 
the cause of action did not arise until there 
was a person competent to sue. Effect is 
given to this principle in suits for the re- 
covery: of an office by providing that time would 
run only when the possession of the defend- 
ant becomes adverse to the plaintiff. It 
is not difficult to see that there are good 
reasons for doing so, for it would be con- 
trary to the public interests that a person 
should acquire the office of a f{rustee by 
mere possession when there is no one com- 
petent to recover it from him. With regard 
to public charitable and religious trusts, the 
duty of appointing a trustee rests in the 
Court which has to be moved by the Advo- 
cate-General or by the members of the 
public as beneficiaries. The Legislature 
apparently considered it undesirable that the 
omission onthe partof the public or the 
Advocate-General to take steps to gob a 
trustee appointed should make possible for 
a person in possession of the office without 
a title to acquire the office by virtue of his 


(7) (1902) A. Of 257,71 L. J. P.C. 49; 51 W. R, 
18; 86 L. T. 245; 18 T. L. R. 420. 

(8) L. R. 25 Q. B. D. 377; 59L. J. Q. B. 860; 62 L. 
T, 857; 88 W. B. 630. 

(9) 2 M. I. A. 390 at p. 405; 6 W. R. 3 (P.0.}e 

(10) 106 B. R. 1167, 5 B . & Ald. 294, 24 R. R. 325. 
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occupation in the absence of any one entitled 
to claim it from him. The same reasoning 
would apply to the omission of a person 
having the right to appoint to exercise that 
power. Such an omission may often occur 
as the person has not the inducement of 
self-interests to make him discharge his 
functions prémptly. 

In Bugland special statutory provisions 
have been enacted for actions similar to the 
present one. 3 and 4 William IV, C. 27 by 
section 230 enacts, with regard to an action 
for the recovery of an advowson by quare 
impedit, (being the action which the patron 
of a living or advowson brings to recover 
the living or advowson), that the patron of an 
udvowson may institute an action of guare 
impedit to recover the living or advowson 
either within the period during which three 
clerks in succession, (all claiming adversely to 
the plaintiff or to the plaintiff’s predecessors- 
in-title), shall have held the living if that 
aggregate period shall amount to 60 years, or, 
if that period shall not amount to 60 years, 
a further time bringing the period of the 
three clerkships up to 60 years. See 
Banning on the Limitation of Actions, p. 244, 
Lightwood on the Time Limit of Actions, 
pages 12 and 133 and Darby and Bosanquet’s 
Siatutes of Limitations, pages 484 to 490. 
In Halsbury’s Laws of England, Volume 19, 
page 153, section 310, it is observed: “If 
a stranger usurps a presentation to a benefice, 
the rightful patron can recover the benefice 
by an action of guare tmpedit provided he 
pursues his remedy within six months from 
the institution of the usurper’s preseutes. 
But, even if the rightful patron does not 
do so, the usurper gains no right to the 
advowson, nor anything more than the 
benefit of a single presentation.” No such 
special provisions have been enacted in the 
Limitation Act. But the starting point of 
limitation would prevent the trespasser 
from acquiring the right of a trustee by 
possession when there is no lawful trustee 
entitled to sue. It is hardly necessary to say 
that the Committee’s right to appoint cannot 
itself be barred by limitation. In Lakshmi. 
narayanappa v. Venkataratyam (11), two 
karnams sued for a declaration that the 
appointment of a third karnam was invalid 
and conveyed no right to thee appointees. 


(11) 17 M. 395. 


The District Judge held that the appointee, 
having been out of possession of the office 
for 20 years, had lost all his right to it 
and was barred by Article 124 of the Limita- 
tion Act. Muttuswamy Iyer and Best, JJ. 
observed: “It is contended that the third 
defendant’s right to the office was barred, as his 
father had died 10 years previously, and 
he has also during the last 10 years of his 
life ceased to do the duties of karnam, 
though his name was retained if the list of 
karnams. The question is not, whether the 
3rd defendant’s right to claim the office is 
barred, bat whether the Collector had no 
power to make the appointment.” 

The decision of the District Judge onthe 
question of limitation cannot be upheld. 
His decree must bs reversed and the appeal 
remanded for disposal on the other qnaestion 
raised in the case. The costs of this second 
appeal will abide the result. 

Second Appeals Nos. 91 and 92 of 1911 fol- 
low. 

Sapasiva ÅIYAR, J.—The question of limita- 
tion to be considered in this case is not at 
all free from difficulty. If plaintiff was a 
hereditary trustee against whom adverse 
possession could be claimed by the defendants, 
the plaintiff would be barred by the 12 
years’ rule under Articles 124 and 144 ac- 
cording to Valu Pandaran’s case [Gnana Sam- 
banda Pandara Sannadhi v. Velu Pandaram 
(12)]. Ifthere was anybody entitled to hold 
the office of trustee without hereditary rights 
when a wrong-doer took possession of the 
said office, then that trustea would have been 
barred after six years’ tenor of the offica 
by the wrong-doer [See Kedambi Raghava 
Ohariar v, Tirumalat Asari Nallur Raghava 
Ohariar (8)] under Article 120 and the 
wrong-doer would become the trustee of the 
office by prescription entitled also to deal 
with the trust immoveable property as 
trustee, But, im this case, there was no 
person entitled to the office of trastee when 
defendants took possession of it and hence it 
would seem that they could not claim any 
title by preseriptive enjoyment till such a 
person came into existence by the Com- 
mittee’s appointment of plaintiff. The result 
seems startling, for if the temple Committee 
chooses to remain idle for 60° years during 
which a person claims the office anf performs 


(12) 23 M. 271; 27 I. A. 69; 40. W. N. 329. 
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the duties of truatee, he could be deprived of 
that office by a scit brought by a person within 
six years of his appointment as trustee by the 
Committee, though it may be 65 years after 
the defendant had taken wrongful possession 
of the office. 

I have tried my best to see whether the 
above inconvenient conclusion could be 
avoided and I thought at first that the 
decision in Jagan Nuth Das v. Birbhadra Das 
(4) may ‘be invoked for the proposition that 
possession for six years of a trustee’s office 
(not hereditary) is sufficient to give a title 
by prescription, even though there was no 
person in existence who had a legal right to 
the office daring the six years’ term. In that 
case, a Sudra trustee held that office in a 
temple for six years without title, the rales 
of the institution requiring a Brahmin or 
Baistab to be the trustee. It does not 
appear from the report whether a Brahmin 
or Baistab entitled to office was in existence 
during the six years. I was at first inclined 
to the view that the learned Judges procaad- 
ed onthe assumption that no such person 
existed, in which case the decision will be 
authority for the proposition that mere 
wrongful possession for six years of the office 
will suffice io givea man the title to the 
same. Bat, after further consideration, I 
am unable to say that in that Calenutta oasa, 
no such person legally entitled to the office 
really existed and I am unable t? meet the 
reasons given ia my learned brothers jadg- 
ment for his view on the question of limitation 
by valid counter-arguments to the satisfac. 
tion of my mind. I, therefore, concur in the 
decree proposed by him. 

Appeal allowed, 


CALCUTTA HIGH COURT, 
Sezonn Civiu Appear No. 1489 or 1909, 
January 16, 1918. 
Present:—Justice Sir Herbert Carnduff, Kr., 
and Mr. Justice Chapman. 
ICHHAMOYEE DEBEE, ANDON uae 
DHATH HARIHAR MUKHOPADHYA AND 
ANOTHER P LATNTIFFS— Å PPELLANTS 
versus 
KRISHNA KAMINI DEBEE AND OTHERS 


~m [)EFEN DANTS——~RESPONDENTS, 
Landlord and tenant—Raiyat at fized rates— 
e 
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Pleading —Higher status pleaded—If tenant can 
prove lower status of occupancy right. 

A person, who claims the higher status of a raiyat 
at fixed rates, may, if that claim is disallowed, fall 
back upon and establish, if he can, the lower status 
of an occupancy ratyat. 

Bhutnath Naskar v. Monmotho Nath Mitra, 18 CO. W. 
N. 1025; 2 Ind. Cas. 675; 11 ©. L, J. 98, distinguished. 


Appeal from the decree of the District 
Judge of Murshidabad, dated April 16th, 190), 
affirming that of the Second Munsif of Jangi- 
pur, dated March 9th, 1908. 

Babu Gobinda Ohandra Dey, for the Ap- 
pellants. 

Babu Tarak Chandra Ohakravarti, for the 
Respondents. 

JUDGMENT.—This appeal is preferred 
against the decision of a suit brought by a 
Hindu widow for recovery of possession 
of certain plots of land and for declaration of 
title thereto. The original plaintiff ig 
now dead, and the appellants before us are 
her sons, who have been substituted in her 
stead, 

It appears that the defendants were in 
possession under a psrmanent lease, which 
was granted to them ia the month of March 
1873, by one Bama Sundari, the sister of 
the original plaintiff. It has been held that 
Bama Sundari bad only a life-interest in the 
land, and that the permanent lease granted 
by her to the defendavts was invalid; and 
that decision has not been assailed. The 
lower Appellate Court, however, found that 
the defendants had nevertheless acquired an 
occapancy right, they having been in posses- 
sion for more than tvelve years, and that 
they were, therefore, not liable to ba 
evicted. 


The principal point taken bsfore us is 
that, as the defendants claimed to ba radyats 
holding at fixed rates, they could not acquire 
the lower rights of mere occupancy razyats; 
and, in support of this contention, reliance is 
placed onthe decision of this Court in Bhut- 
nuh Nuskar v. Monmotho Nath Mitra (1), 
which was a Letters Patent Appeal. But a re- 
ference to that case, and specially to the judg- 
ment of the learned Chief Justice in it, makes 
it quite clear that the decision is no authority 
whatever for the proposition, to our minds a 
startling one, that a person, who claims the 
higher status of a razyat at fixed rates, cannot, 
if that claim is disallowed, fall back upon and 


(1) 13C, W, N, 1025; 2 Ind. Cas, 675; 11 €. LJ. 98,° 
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establish, if he can, the lower status of an 
occupancy rayat. Moreover, the arguments, 
which were put forward by two of the 
Jearned Judges in that case and on which 
the appellants rely, proceeded, not upon 
general principles, so far as we can see, but 
upon the special provisions and frame-work 
of the Bengal Tenancy Act of 1885. But the 
permanent lease, with which we are here con- 
cerned, was, as we have observed, grant- 
ed in March 1873; the Bengal Tenancy 
Act did not come into force till the Ist 
November 1885; and thus it would seem that 
the occupancy right, which the defendants 
are said to have acquired, was acquired under 
the former law and is saved by the special 
provisions of section 19 of the Act of 1885. 
That being so, the case is still less an antho- 
rity on the point now before us, and we 
have no hesitation in saying that, in our view, 
the learned District Judge was right. 

There remain two smaller points relating 
to two specific parcels of land included in the 
land in suit, first, as regards a plot of 6 cottas, 
it is contended that as that was purchased 
by one of the defendants from the original 
plaintiff, the appellants are entitled to it 
as her reversionary heirs. Now,it seems to 
us quite clear that the appellants, who stand 
in the shoes of the original plaintiff, cannot, 
in this suit; seb up any such right. Their 
cross-appeal in respect of this plot of land 
was, therefore, rightly dismissed as being 
without substance. i 

The second plot referred to is one of Il 
coltas, an ibt is contended that, as this 
plot was purchased by one of the defendants 
from Rajabullav, a lakherajdar, and the 
plaintiffs do not question the Jlakheraj 
right of Rajabullav and his transferee, they 
ought to be given a declaration as to their 
tenant right in the plot. As regards this, 
all we need say is that this was not the 
case seb up by them in their cross-appeal 
in which the lakheraj right of Raja- 
bullav was expressly denied. We cannot, 
therefore, listen to this contention now. 

The result is that this appeal is dismissed 
with costs. 2 
l Appeal dismissed, 
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‘vin Appears Nos, 204 ano 205 or 1910. 
November 27, 1912. 
Present:—Mr. Justice Miller and 
Mr. Justice Abdur Rahim, 

In No, 204. 

' LAKSHMI AMMAL AND ANOTAER — ` 
APPELLANTS 
VETSUS 
P. THYAGARAYA MUDALIAR AND 
OTHERS — RESPONDENTS. 

In No. 208. 

P. THIYAGARAYA MUODALIAR ANp 
OTHERS — APPELLANTS 
versus 
LAKSHMI AMMAL AND OTHERS — 


RESPONDENTI. 

Majority Act (IX of 1875), s. 3—Grant of Letlers of 
Administration whether amounts to appointment of 
guardian of minor or lunatic—Bautension of minority— 
Probate and Administration Act (F of 1881), s. 33. 

The grant of Letters of Administration under sec- 
tion 33 of the Probate and Administration Act (V of 
1881) does not amount to the appointment by the 
Court of'a guardian of the property of the minor 
concerned, and consequently section 3.of the Majority 
Act (IX of 1875) does not operate to extend the 
period of minority. 

Ganesh Lal v. Suraj Mal, 89 P. R. 1906; 90 P. L.R. 
1907, approved. 


Appeals against the decree of the Die- 
trict Courb of Chinglaput, in Original Suit 
No. 2 of 1908. 

The Hon’ble Mr.T. V. Sestagri Iyer, for the 
Appellants in Appaal No. 204 of 1910 
and Respondents Nos. 1 and 2 in Appeal 
No. 205 of 1910. 

Mr. T. Rangachariar, for the Appellants 
in Appeal No. 205 of 1910 and Respondents 
Nos. 1, 3, 4, 6, in Appeal No. 204 of 1910. 

ORDER.—Ono the question whether the 
Zod defendant attained his majority at the 
age of 18 or is stilla minor, we agree with 
the decision cited to us, Ganesh Lal v. Suraj Mal 
(1), that the grant of Letters of Administra- 
tion under section 33 of the Probate aad 
Administration Act, V of 1381, does not 
amount to the appointment by the Court 
of a guardian of the property of the minor or 
lunatic concerned, and, consequently, section 
3 of the Indian Majority Act, IA of 1875, does 
not operate to extend the period of minority. 
The 2nd defendant is declared to have attain- 
ed majority. ° 


(1) 89 P. R. 1906; 90 P, L. R. 1907. * 
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CALCUTTA HIGH COURT. 
SECOND Civit Arrear No. 79 or 1911. 
January 29, 1913, 

Present: —Mr, Justice Holmwood and 
Mr. Justice Chapman. 
CHANDRA MOHAN MOHARANA— 
DerenpaANt—APPELLANT 
versus 
RAM NARAYAN CHOWDHURY anp 
OTH &RSe— PLAUINTIFE3 — RESPONDENTS. 

Landlord and tenant—Non-agricultural holding— 
Tank not hed as part of holding—Transferability— 
Consent of landlord -Holding coming into evistence 
before Transfer of Property Act (IV of 1882) and 
Bengal Tenancy Act (VIII of 1885). 

Before the passing of the Bengal Tenancy Act 
and the Transfer of Property Act the law was 
that the agricultural holdings of a raiyat or the 
homestead of a raiyat held by him otherwise than as 
part of his holding were not transferable except by 
custom or by consentof the landlord. But a non- 
agricultural holding, such as a tank not being part of 
the homestead but held entirely separately as an 
amenity, was transferable without the landlord’s 
consent and in the absence of any custom of trans- 
ferability. 

Madhu Sudan Sen v, Kamini Kunt Sen, 32 O. 1023, 
9 0. W. N 895, distinguished. 

Dictum of Sir Barnes Peacock, C.J. in Banee Madhub 
Banerjee v. Joy Kishen Mookerjee, 12 W, R. 495, relied 
upon. 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated November 8th, 1910, con- 
firming that of the Munsif of Balasore, dated 
September 29ch, 1909. 

Babus Dwarka Nath Ohakracarti and 
Suresh Ohandra Chakravarti, for the Appel- 
lants. 

Babu Provash Chandra Mitra, for the Rə- 


spondents. 


JUDGMENT.—The only question which 
arises in this second appeal, which has 
occupied a far longer time than ib should 
have done, is whether the Subordinate Judge 
in the Court below is right in holding that 
the holding, baing one which has come into 
existence from before the, passing of the 
Transfer of Property Act and not being 
governed by it nor by the Bengal Tenancy 
Act, mast, therefore, be governed by usage or 
custom; and there being no proof of such 
usage or custom of the transferability of non- 
agricultural holdings as that of a tank in the 
present case, whether the decision giving the 
plaintiffa khase possession was correct on the 
authority of the case of Madhu Sudan Sen v. 
` Kamini Kanta Sen (1) 


(1) 32 O. 1023; 9 Q. W. N. 895. 
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We are of opinion thah the case cited has 
no application to the present case, and we 
are fortified in this opinion by the fact that 
the learned Chief Justice, who delivered tha 
judgment in that case, delivered another judg- 
ment 20 days later in an unreported case, 
Maharajadhiraj Rejoy Chand Mohagap Bahadur 
v. Mihir Lal Porel, S. A. No. 23 of 1904, de- 
cided on the 28th July 1905, laying down that 
a lease of a tank was not a lease for agricul- 
tural or horticultural purposes so asto bring it 
within the decision under the Bengal Tenaucy 
Act. All the cases that have been cited to 
us in respect of what was the law before the 
Bengal Tenancy Act and before the Transfer 
of Property Act was passed amount to 
nothing more than this that the agricultural 
holdings of a ryot or the homestead of a ryot 
held by him otherwise than as part of his 
holding were not transferab!e except by 
custom or by consent of the landlord. No 
case has gone further than that, and as the 
learned Chief Justica very pertinently ra- 
marks in the unreported case we have just 
cited, if this is so, why is the tank not trans- 
ferable?” He gave no answer and it appears to 
u3 that no answer could be givea. There is 
no case which discusses the customs of the 
country upon evidenca or which Jays down 
that after a full inquiry, the Courts have 
found that the Customary Law of the country 
was that a tank nob being part of the home- 
stead was not transferable. On the other 
hand, there is the dictum of Sir Barnes 
Peacock in the case of Banee Madhub Banerjee 
v Joy Kishen Mooskerjee (2), where he says 
that “independently of any question of 
custom, speaking for myself, I should say 
that, if one man grants a tenure to another 
that tenure, in tha absenca of auy evidences 
to the contrary, would bo assignable. I know 
of no law which prohibits a man who geta 
land for the purpose of building from assign- 
ing his interest ia ib to another. A tenant 
whoassigas his interestdoes not, in myapinion, 
commit such a forfeiture of his rights 
as to entitle the lessor to treat such rights 
a3 altogether non-existent, aud to turn him 
out of possession.” 

Now it has ben argued before us that this 
view of Sir Barnes Peacock has bsen entirely 
overruled by the subsequent desision to 
which we have referred, but we do not thick 


(2) 12 W. R, 405. 
s 
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that this is so. It has only been overruled 
go far as that limited class of cases is con- 
sarned which falls within the prasent pro- 
visions of the Bengal Tenancy Act, that is 
to say, it has been held thatif land is də- 
vised to a tenant of an agricultural holding 
for tha purpose of building honses upon ib, 
then that land, although noh part of his 
holding, is not transferable except by local 
oustom or usage without the csaseat of the 
landlord. The case has never been put any 
higher and it seems to us to be impossible to 
read into the common law a doctrine by 
custom of which there is not only no evi- 
dence bub which has never been laid down, 
as far as we oan discover, by any Court. 

In this reason, we think that the learned 
Subordinate Judge has mistaken the issue 
by confusing the case of a tank, held not 
for agricultural purposes bat entirely sepa. 
rately as an amenity in the neighbourhood of 
a dwelling house, with an agricultural 
holding or homestead holding. It is not 
necessary to consider the question that 
he raised whether it was part of a 
consolidated holding or a saparate hold- 
ing, because as a fact he held that it was a 
separate holding. If it had been part ofa 
homestead, then it appears tous that al- 
though not transferable, the landlord would 
not have been entitled to re-enter inasmuch 
as the doctrine of forfeiture must have bean 
based at all times upon abandonment. The 
law cannot have basen different in that ras- 
pect before the Bangal Tenaucy Acs to wnat 
it js sincə that Act has been enacted. 

For all these reasons, the judgment and 
decree of the lower Appellate Court must ba 
set aside and the plaintiff’s suib dismissed 
with costs in all Courts. 

Decree set aside, 


BOMBAY HIGH COURT. 
Saconp Crvre APPEAL No. 336 or 1912, 
November 12, 1912. 
Present:——Mr. Justice Batchelor and 

Mr. Justice Rao. 
BAIKHA FAKIRA— APPELLANT 
versus . 


RAICHAND MANJ{—Resronpest, 
è Dekkhan Agriculturists’ Relief Act (XVII of 1879), s.2 
—Agriculturists, definition 0f— Person engaging person- 
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ally in agrigultural labour—Proportion of income to 
other sources —Bharwal—In:ome from pastoral sources. 

A parson, who ordinarily engages personally in 
agriculbural labour within the defined limits, is an 
agriculturist within the meaning of the Dekkhan 
Agriculfurists’ Relief Act, irrespective of the propor- 
tion which his strictly agricultural income may bear 
to any other income accruing to him. 

A Bharwad, who derives his livelihood partly from 
the actual cultivation of land and partly from the 
rearing of goats and sheep, is an agriculturist, what- 
ever proportion his strictly agricultural income might 
bear to the income derived from pastoral sources, 

Second appeal fromthe decision of tha 
District Judge of Surat, in Appeal No. 38 of 
1910, confirming that passed by the second 
class Subordinate Jadge at Bulsar, in Civil 
Sait No, 218 of 1909. 

Mr. L., A. Shah, for the Appallant. 

Mr. Manubhit Nanabhai, for the Respond- 
ents, 


JUDGMENT.—This suit was brought by 
the present appellants for the taking of ac- 
counts under the provisions of the Dekkhan 
Agriculturists’ Relief Act. One of the ques- 
tions raised was whether the present ap- 
pellants were agriculturists within the de> 
finition in the Act and that is the only ques- 
tion which ia now bafore us. Both the lower 
Courts have decided it against the appellants. 
It appears to us, however, that their decision 
upon this point cannot be accepted and that 
the reasoning upon which ib proceeds is mis- 
taken. It is admitted that the appellants, 
who are BAirwads, derive their livelihood 
partly from the enltivation of the land and 
partly from the rearing of goats and sheep 
and the sale of these animals and of milk 
and ghee, 

In the District Court, the learned Judge 
was satisfied that the annual amount of strict- 
ly agricultural income might be estimated at 
Rs. 100. Jt was not clear what amount wag 
derived from the pastoral sources, but the 
learned Judge sgys that it must exceed 
Rs. 100, inasmuch as the appellants had 
thirteen persons to maintain and could not 
maintain them upon a sum less than Rs. 300 
a year. This reasoning, however, assumes 
that the Bharwads are living within their 
income, a fact of which we have no knowledge, 
and we doubt if it was competent to the 
learned Judge fo conjecture what expenses 
would bo caused on account of the mainten- 
auce of a family of Bharwads. 

If the matter rested there, we should, 
consequently, feel ourselves hound to ask 
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the District Judge to re-consider the matter 
and to favour us with a fresh finding. There 
is, however, another pint upon which it 
. Seems to us possible and right for us to 
pronounce definitely. As the second part 
of the appellants’ case, they relied upon the 
latter portion of the definition of “agri- 
culturist? within the Act, where the word is 
defined as meaning ‘anyone who ordinarily 
engages personally in agricultural labour 
within certain specified limits.’ 16 is plain 
from the definition that any person who 
satisfies the condition imposed by these words 
is an agricultnrist irrespective of the pro- 
portion which his strictly agricultural income 
may bear toany other income accrning to 
him. Whatever that proportion may be, if 
he ordinarily engages personally in agri- 
cultural labour within the defined limits, he 
is an agriculturist. This point, however, 
seems to have escaped the notice of the Dis- 
trict Judge, for he says that the appellants 
are disentitled to rely upon this portion of 
the definition, inasmuch as they do not 
live solely by agricultural Jabour. This, 
however, as we have said, is to import 
into the definition a condition which the 
Legislature has not imposed. Both the 
Courts find that the appellants possess lands 
of their own, and that they personally engage 
themselves ordinarily in the cultivation of 
those lands. [n the words of the District 
Judge, “they live by cultivating land and 
rearing stock.” Upon those findings, we 
are bound to hold that under the statutory 
definition, the appellants are agriculturists. 
We must, therefore, reverse the decree 
under appeal, and substitute for it a decree 
declaring that the appellants are agri- 
culturists within the meaning of the Act, 
The appellants must have their costs through- 
out. The cross-objections are dismissed with 
costs. The suit will be remanded for trial 
on its merits, $ 
Decree reversed. 
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BOMBAY HIGH COURT. 
Cross-Appeats Nos. 837 awp &38 or 1909. 
October 8, 1912. 

Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 

PREMRAJ MOTIRAM MARWADI—~ 
APPELLANT 
versus 
JAVARMAL GOMAJI MARWADI~ 
RESPONDENT. 

VASUDEO ANANT DALAL—DEFENDANT 
versus 
PREMRAJ MOTIRAM MARWADI~— 
PLAINTIFE, 

Decree-—Suit against deceased’s estate — Wrong heir — 
Real heir.not impleaded—Sale in ewecution ~ Decree 
and sale, nullity—Refund of purchase-money —Interest 
-Civil Procedure Code (Act ¥ of 1908), O. XLV, +. 83. 

Where an heir of a deceased debtor is not made a 
party to a sait brougkt by a creditor of the deceased 
against his estate, the Court has no jurisdiction to sell, 
in execution of the decree passed against the deceased's 
estate, the property inherited by the heir from the 
deceased. As against the heir, the decree and the 
sale are a nullity. 


The estate of a deceased person cannot properly be 
represented in a suit unless the real heir to that 
estate is made a party. 

When a sale in execution has been declared a 
nullity, the purchaser at the auction sale is entitled 
to arefund from the decree-holder of the money 
received by the latter with interest from the -date of 
purchaser’s payment of money to the date of re-pay- 
ment by the decree-holder. 


Nityanund Roy v. Juggat Chandra Guh 
N, 105, followed. a, 7 C W. 


Cross-appeals from the decision of the 
District Judge of Satara, in Appeal No. 
186 of 1908, confirming the decree passed 
by the Joint Subordinate Judge at 
in Civil Suit No. 10 of 1907, 

Mr. Nedkarni (with him Mr. M. y. Bhat) 
for the Appellant. 

Mr. T. R. Desat, for Respondent N 0. 1 
and Defendant No, 5. 


Mr. N. M. Patvardhan, fur Defendant 
No. 6. 


JUDGMENT.—The appellant before usg 
was the plaintiff in the suit, and was the 
purchaser of the property in suit at a Court- 
sale held at the instance of the decree- 
holder, the fifth defendant, The original 
owner of the property was one Vithu 
Shivram. Afterehis death, a claim to his 
property was made by the defendants Nos. 1 
to 4as being beneficiaries under Vithu’s 
Will. Now” the defendant No. 5 was a 
creditor of Vithu, and in 1902 after Vithu’s 
death, he brought a suit against defendant 
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Nos. Lto4 as representing Vithn’s estate 
for the recovery of the moneys due to him 
by that estate. He obtained a decree and 
thereafter had this property attached and 
put to sale. 

In March 1905 at the auction-sale, the 
appellant purchased the property. On the 
3rd of July 1905, the sale was confirmed, 
and under the - sale-certificate, the appellant 
applied for possession. In his attempt to 
obtain possession, however, he was obstruct- 
ed by the sixth defendant who claimed to 
be the heir of Vithu. The appellant made 
an application for the removal of the sixth 
defendant’s obstruction, but that application 
was decided against the appellant, who, 
therefore, filed the present suit, 

Now the appellant claims as the bona fide 
purchaser at the Court-sale. In the 
alternative, he claims also that, if the Court 
finds that the defendants Nes. 1 to 4 had 
no interest in Vithn’s property, he, the 
appellant, should be recouped by the 5th 
defendant the money, about Rs. 1,100, which 
the appellant paid to the bih defendant for 
the property. 

In the trial Court, the appellant obtained 
a decree for possession. The sixth defend. 
ant appealed, making respondenta in his 
appeal the present appellant and tke decree- 
holder, the fifth defendant. In the appeal, 
the District Judge has come to the con- 
clusion that the decree was not properly 
obtained against Vithal’s estate, inasmuch 
as the real heir to that estate was the sixth 
dafendart. He has, therefore, determined 
that the appellant took no interest by his 
purchase at the Conrt-sale. But the learned 
Jadge has declined to order the fifth defend- 
ant to refund to the appellant the money 
paid by the latter. 

Upon the first point as to the effect of 
the appellant’s purchase at the Court-sale, 
weagree with the District Judge. It is 
quite clear that no Court has any authority 
or jurisdiction to sell 4.8 property for a 
debt due by B. That is what was done 
here, and the decree is clearly a nullity. 
The estate of Vithu was not represented, 
inasmuch as the defendants Nos. lto 4 
could not represent it, and defendant No. 
6, who, on the findings, could alone represent 
it, was not made a party: It is, we 
think, obvious that no title could pass by 
virtue of a sale following upon such a 
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decree as this. Indeed Mr. Nadkarni has 
not pressed this point, but has -relied 
solely upon his second ground of conten- 
tion, that is to say, his claim that the 
fifth defendant should in these proceed- 
ings be ordered to refund to his client 
the money which his client paid for the 
property. Wethink thatan order to that 
effect should be made in the appellant’s 
favour. Authority for such an order may, 
we think, bo found in Order “ALI, rule 
33, of the present Code and in Nityanund 
Roy v. Juggat Chanira Guha (1). The 
question whether the appellant was entitled 
to this refund was distinctly raised in 
the fourth issue before the trial Court, 
and if the decree-holder chose to give no 
evidence upon this point, he cannot now 
be heard to urge that he should be given 
a fresh opportunity for repairing that 
neglect. We have before us all the facts 
which are necessary for the purpose of 
making an order. We bave it that at 
this moment the appellant’s money is in 
the pocket of the fifth defendant, and 
that the fifth defendant has no justification 
or excuse for keeping it there. 

That being so, in Second Appeal No. 837 
of 1909, we vary the decree of the Court 
below by the addition of an order directia 
ing that the fifth defendant do re-pay to 
the plaintiff-appellant the money which 
the plaintiff paid at the Court-sale for 
the property. The sum mast be 
paid with interest at 6 per cent. from the 
date of the plaintiti’s payment tothe date 
of re-payment by the decree-holder. The 
appellant must pay the costs of the first 
respondent, but in other respects the ap- 
pellant will get his costs from the fifth 
defendant. 

For the same reasons, Second Appeal No. 
838 of 1909 is dismissed with costs. There 
will be separate sets. 


Decree modified. 
(1) 7 0. W. N. 105. 
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JAGRAJ KUNWAR t, GANGA DIN. ; 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 


Seconp Civit APPEAL No. 344 or 1910. 
October 25, 1912. ; 
Present:—Pandit Kanhaiya Lal, A. J. C. 
Thakur JAGRAJ KUN W A R——PLAINTIFE— 
APPELLANT 
versus 
GANGA DIN AND OTHERS— DEFENDANTS— 


RESPONDENTS. 
ee and tenant-—-Mortgage of tenancy held 
under decree of Court —Relinquishinent of tenancy after 
mortgage, effect of —Acquiescence in transfer by tenant, 
a oj —Estoppel—Oudh Rent Act (XXII of 1886), 


a ‘tenant, holding under a decree of Settlement 
Court, mortgaged his holding and subsequently 
relinquished ib in favour of the landlord, who 
thereupon sued for the ejectment of the mortgages. 
it was pleaded, on behalf of the mortgagee, that 
because the landlord had previously obtained decrees 
for arrears of rent against him, he was estopped from 
alleging the.mortgage to be invalid: 

Heid, that, under the circumstances, though the 
mortgage was originally voidable at the instance of 
the landlord, the acquiesence of the landlord in ac- 
knowledging the mortgagee as rightful transferee, 
by accepting rent from him ,estopped him from 
thereafter setting up the invalidity of the mort- 


gage, 
Nand Ram v, Amanat Fatima Begam, 6 O. O. 94, 
and Wazir Muhammad v. Har Prasad, 15 O. O. 67 at 
P. 74; 18 Ind. Qas, 613, referred to. 

Jang Bahadur v. Rae Raja,7 0.0, 285, distinguished. 


. Appeal against an order of the District 
Judge, Rai-Bareli, dated 27th April 1910, 
confirming that of the -Munsif, Rai Bareli, 
dated 28th February 1910. 

Pandit Gotaran Nath Misra and Mr. Ohitra 
Gupta Prasad, for the Appellant. 

. Sami Ullah Beg, for the Respondent 

0, 4. 

JUDGMENT.—The plaintiff is the 
superior proprietor of Mauza Rahi, in which 
the plots in suit are situated. By a decree 
of the Settlement Court, dated the 20th July 
1857, Amrit, the father of the first defendant, 
was declared to be a tenant of the land ia 
dispute and entitled to remain in occupation 
of it so long as he paid rent in accordance 
with the boundary rate to the landlord. 
The effect of that decree was that under 
section 52 of the Oudh Rent Act, the tenant 
was not liable to be ejected from that land 
otherwise than in lieu of a decree for arrears 
of reng in respect of the same. Amrit was 
succeeded by his sons, Ganga Din and Kali, 
who mortgaged the holding on the 2lst June 
e 1892 to certain persons, whose rights were, 
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subsequently, purchaged by the predecessors- 
in-title of defendant No. 4. The defendant 
No. 4 and his predecessors were accordingly 
in cultivatory possession of the mortgaged 
property. On the 15th June 1909, the 
mortgagors relinquishing their tenancy in 
favour of the landlord, the Mndlord there- 
upon filed the present suit for the ejectment 
of the mortgagees on the ground that the 
mortgage became inoperative after the 
relinguishment of the holding by the mort- 
gagors. The landlord further urged that 
the mortgage was invalid and was not 
binding upon her. The Courts below dis- 
missed the claim. 

“In appeal, it is contended that the plain- 
tiff-appellant was not bound by the mort- 
gage and that her acceptance of rent from 
the mortgagees did not estop her from suing 
for their ejectment. It is not disputed 
that, after the mortgage of the holding by 
Ganga Din and Kali, the present plaintiff- 
appellant brought a suit against Ganga Din 
and the successor-in-title of the mortgagees for 
arrears of rent and obtained a decree. The 
saccessor-in-title of the mortgagees contested 
her liability bat the Appellate OCoart in that 
ease held that the mortgage was only 
voidable and that, as the landlord accepted 
the transfer, which was duly recorded in the 
pulwart papers, {he mortgagees could not 
escape the liability for payment of the rent. 
It is further admitted that the landlord subse- 
quently realised the rent from the mortgagees 
year after year till the relinquishment of the 
holding by the mortgagors. Under the cir- 


cumstances, though the mortgage was origin- 


ally voidable at the instance of the landlord 
as laid downin Nand Ram v. Amanat Fatima 
Begam(1), the acquiescence of the landlord, in 
acknowledging the mortgagees as rightful 
transferees and the acceptance of rent from 
them, estopped her thereafter from setting up : 
the invalidity of the mortgage. The Oudh 

Rent Act contains no provision prohibiting 
tenants of the kind referred to in section 52 
of the Oudh Rent Act from making transfers, 
The decree in the present case, too, did not 
impose uny condition prohibiting a transfer. 
But a tenant holding land under a decrees of 
the Settlement Court is to ba distinguished 
from an wunder-proprietor holding a heredi- 
tary and transferable right. The father of 


(1) 60.0, 94. | 
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the mortgagors claimed to be an under- 
proprietor but was allowed only a tenant’s 
right. The intention evidently was that 
the tenancy would not be transferable and 
its enjoyment will be restricted to the tenant 
and his heirs personally. The prohibition 
against transfer in such a case is, however, 
for the benefit of the superior proprietor 
only and, as observed in Wazir Mohammad 
v. Har Prasad (2), the transfer would be 
valid if made with his consent. In Gunga 
Bishen v. Ram Dut Rai (8), it has been 
held that the plaintiff, who had received 
rents from the mortgagee of a tenant, was 
estopped from pleading the invalidity of the 
mortgage: and in Badri Prasad v. Sheodhian 
(4) and Kallu v. Diwan (5), it has been held 
that a tenant cannot relinquish his holding 
in derogation of a previous mortgage made 
by him, The decision in Jang Bahadur v. 
Rae Raja (6) does not apply because in that 
case there was no evidence to indicate that 
the landlord had consented to or acquiesced 
in the mortgage. 


The appeal is, therefore, dismissed with 


costs. 
Appeal dismissed. 


(2) 15 O. C. 67 at p. 74; 13 Ind. Cas. 613. 
(3) 2 Agra H. . 48 

(4) 18 A. 354; oN: 

(5) 24 A. 487; : 

(6) 7 0.0. 265. 
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PUNJAB CHIEF COURT. 
Seconp Oivit APPEAL No. 417 or 1910, 
January 16, 1913. 
Present:—Sir Arthur Reid, Krt., Chief Judge, 
and Mr. Justice Rattigan. 
MAHOMED KHAN AND otHers— 
PLAINTIFYS—- APPELLANTS 
. VET SUS 
AKBAR KHAN AND AN OTAEER——DEFENDANTY 


— RESPONDENTS. 

Punjab Pre-emption Act (EI of 1905), s. 12 (a)— 
Sale by husband to wife—Custom—Succession— Widow 
and reversioners—Order of precedence, 

A widow takes by succession to her husband and takes 
precedence of her husband’s reversioners in the order 
of succession under section 12 (a) of the Punjab Pre- 
emption Act. Hence in the case of a sale of land by a 
male proprietor to his wife, the reversioners of the 
proprietor are not entitled to pre-empt the land as 
against the vendee. 7 
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Ahsan Ullah v. Jowahir Lal, 87 P. R. 1896, relied 
upon, 

P Shor Muhammad v. Phula, 9 P. R. 1899, referred to, 

Second appeal from the order of the 
Divisional Judga of Attock Division at 
Campbellpur, dated 7th February 1910, 
affirming that of the District Judge of 
Mianwali, dated 28th July 1909, dismissing 
plaintiff’s claim. 

Mr. Fazal-i- Husain, for the Appellants. 

The Hon’ble Khan Bahadur Mr. Mahomed 
Shafi, and Mr. Shah Nawaz, for the Respond- 
ents. 

JU DGMENT.—The facts are stated in the 
judgment of the lower Appellate Court. 

Counsel for the appellants contended that 
the sale by Akbar Khan to his wife Musam- 
mat Gauhar Khatun gave them a cause of 
action for a suit for pre-emption of the 
property sold, their pre emptive right, as 
reversioners of the vendor, being superior 
to the right of the purchaser, who had in 
fact no right of pre-emption, a widow taking 
merely a life-interest and not inheriting or 
taking by succession within the terms of 
section 12 (a) of the Pre-emption Act, and a 
widow's position bsing inferior to that 
of a male owner under explanation 2 of sec- 
tion 12, 

Here there was no sale by a female and 
the explanation is not applicable, except 
against the appellants in that it contemplates 
succession by a female to property through 
her husband. 

There is no force in the plea that the 
lower Appellate Court misunderstood Ahsan 
Ullah v. Jowahir Lal (1). That ruling is clear 
authority for the proposition that a widow, 
who holds her husband’s lands as widow, 
is entitled to pre-emption of other land as 
being in possession of the husband's land, 
andthat the reversioners of the husband 
are nob entitled to pre-emption on the 
strength of their “mere reversionary rights 
in the presence of the widow. 

The remarks at page 5] in Sher Mu- 
hammad v. Phula (2), relied on for the 
appellants, do not help them. The fact 
that the widow may accelerate the succes- 
sion of the nearest reversioner by abandoning 
the estate to him and taking, pecuniary 
maintenance in lieu thereof, does not gupport 
the proposition that she does nob succead to 


(1) 87 P, R. 1896. 
(2) 9 P. R. 1899. . 
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her husband’s estate. 
to a limited estate. 
The judgment of Musammat Bhagi v. Mu- 
hammad (3) adopts the view that a widow 
takes by succession to her husband, and we 
have no hesitation in holding that she does so 
and takes precedence of her husband’s rever- 
sioners in the order of succassion under 
section 12 (a) of the Act. Wyen if the 
appellants had some other right to attack the 
sale and have mistaken their remedy, they 
cannot on that ground claim a deeces for 
pre-emption to which they are not entitled. 
The appeal fails and is dismissed with costs, 


Succession may be 


Appeal dismissed. 


(3) 15 Ind. Cas. 734, 212 P, W.R, 1912; 205 P. I, 
R. 1912. 


4 


BOMBAY HIGH COURT. 
Seconp Civiz Appeat No. 443 or 1911, 
October 28, 1912. 

Present: —Sir Basil Scott, Kt., Chief Justice, 

and Justice Sir N. G. Chandavarkar. 
MADHUSUDAN SHIVRAM KANVINDE 

— APPELLANT 
versus 


BHAU ATMARAM LAD —Rasponpent, 

Hindu, Law-—Joint family—Money decree against 
manager as manager—Sale of family property—Ac- 
quiescence in decree by other members—Sale binding on 
others-—Parttes. 

‘In 1888, a suit for the recovery of money was 
brougt:t against 4., who owned certain joint family 
property conjointly with B. A. was sued as manager 
of the joint family. The character of manager was 
not denied by A.; it was also acquiesced in by B., who 
was not party io the suit. A decree was passed 
against A. and in execution of the decree, certain 
joint family property was sold in 1895. C. purchased 
the property at the sale; he went into possession in 
1895 and in 1900 obtained decrees for rent against 
tenants in occupation of portions of family pro- 
perty. B. took no steps to get thessale set aside or de- 
clared not binding on him. 

In 1904, O. sued for partition of the property; B 
objected that he was not bound by the Court sale in 


1895; 
Held, (1) that the conduct of B. led to an inference 


. Of acquiescence in the decree against 4; 


(2) that the interest of B. was also bound by the 
sale in favour of C. 

Narayan Gop Habbu vy. Pandurang Ganu, 5 B. 685, 
followed, 


Second ‘appeal from the decision of the 
District Judge of Ratnagiri, in Appeal No. 
924 of 1908, confirming that. passed by the 

2 ~ v 4 
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Subordinate Judge at Malvan, in Civil Suig 
No. 221 of 1904. 

Mr. K. N. Koyriee, for the Appellant, 

Mr. P. B. Shingne, for the Respondents. 

JUDGMENT.—A suit was filed in the 
year 1888 against two of four cqusins entitled 
to certain joint family property in Malvan 
to recover Government assessment which 
had been paid under compulsion of law in 
respect of that property by an owner of 
another property. 

The two defendants in that suit were sued 
as managers of the family. They wera 
originally sued in their individual capacity 
alone, but the plaint was, subsequently, 
amended by adding that they were sued ag 
managers. A decree was obtained for the 
amount of assessment which had been paid 


- by the plaintiff on their behalf and in execu- 


tion of the decree, the property was sold in 
1895. The purchaser went into possession 
in the month of November of that year, and, 
as certain Hixhibits referred to by the Subor- 
dinate Judge in this case show, he obtained 
decrees for rent against tenants in occupation 
of portions of the family property so long ago 
as 1900. 

This suit was filed in 1904 by the pur- 
chaser to obtain partition of property which 
was held in common with 66 or 67 other 
co-rharers and then the defendants took the 
opportunity of objecting that they were not 
bound by the Court-sale in 1895. 


The learned Subordinate Judge, however, 
finds, and his finding is accepted by the 
Appellate Court, that “in the suit of 1888, 
the defendant Ni o. 2 and Narayan were sued 
as managers of the family, but they did not 
deny that they were managers. There was 
similar acquiescence on the part of defendants 
Nos. 3 and: 4 also, that is, of the present 
apppellants. Though employed in Bombay, 
they frequently came home and were on very 
good terms with defendant No. 2 and 
Narayan, for itis admitted that these latter 
used to collect rents for them. Henca the 
defendants Nos. 3 and 4 must have had 
intimation of the decree passed against defend- 
ant No. 2 and Narayan, as managers, and 
of the execation proceedings which resulted 
in the sale of their lands. And yet, till the 
institution of this suit, they took no steps 
whatever to get the sale set aside or declared 
not binding on them. Bat it is urged on behalf 
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of defendants Nos. 3 ‘and 4 that they took 
no steps because the lands were in possession 
of the family. But the lands were in posses- 
sion of the tenants, and the plaintiff had 
obtained rent-decrees against many of them. 
Thus the conguct of all the defendants Nos. 
1 to 4 till now has been such as to show that 
they regarded defendant No, 2 and Narayan 
as managers of the family.” 

In this state of facts, we think that the 
principle underlying the decision in Narayan 
Gop Habbu v. Pandurang Qanu (1) may be 
properly applied against the appellants, 
although they were not parties to the suit of 
1888, 

In support of the conclusion of the lower 
Court, the respondent’s Pleader has relied 
strongly upon the decision in Harz Vithal v. 
Jairam Vithal (2), which appears to be 
a case very much on all fours with the 
present in regard to its facts, and, if correctly 
decided, would be sufficient, without the ad- 
verse finding of fact to which we have referred, 
to defeat the appellants’ claim. We are 
not, however, altogether satisfied with the 
reasons given in that judgment for the cən- 
clusion that Lakshman Venkatesh vw, Kashinath 
(3) has been overruled by Daulat Ram v. 
Mehr Chand (4). Daulat Ram’s case (4) was 
one which was concerned with a mortgage 
by the manager of a joint family. The case 
of Bari Vithal v. Jairam Vithal (2) was not 
concerned with a mortgage. In Lakshman 
Venkatesh v. Kashinath (3), it was held that 
where in @¢zecution of a money-decree obtained 
against two brothers of the plaintiff as 
managers, in a suit to which the plaintiff was 
not a party, the house which was the family 
property was scld, the sale was void as 
against the plaintiff’s share in the house. 

It appears to us that there is a distinction 
between cases of decrees against a father 
where the interest of the sons is sold in 
execution and the case of a decree against 
a managing brother where the interest of 
other brothers is sold in execution they not 
being parties to the suit. We also th’nk that 
thereis a distinction between the case of a 
mortgage where the whole family property has 
been mortgaged for family necessity by the 


(1) 5 B. 685.1 e 
(2) 14 B. 597, 

(3) 11 B. 700. 

(4) 15 O. 70; 14 I. A. 187, $ 
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manager and the case where there is only a 
money-decree against one individual member 
of a joint family. 

We, therefore, think that although the 
decrea of the lower Appellate Court must 
be affirmed in this case, it may be necessary 
in the future to consider the correctness of 
the decision in Hart Vithal v. Jairam Vithal 

We affirm the decree of the lower Appel- 
late Court and dismiss the appeal with costs. 

Decree confirmed, 


OUDH JUDICIAL COMMISSIONHR’S 
COURT. 

Second Crvit Appeat No. 275 or 1911. 
November 27, 1912, 
Present:—Mr, Lindsay, A. J. O.. 

RAM PRATAP MISRA—Depenpant 
No. 7—APPELLANT 
versus 
BRIJ PRASAD AND ANOTHER — PLAINTIFFS, 
BANSGOPAL ano OTHERS— DHEENDANTS 
— RESPONDENTS. 

Pre-emption sutt, what plaintif has to prove in— 
Burden of proof—~Mutation of names in revenue papers, 
effect of Proprietary title, proof of—(Qo-sharer, what 
constitutes. 

In a pre-emption suit, the defendants denied that 
the plaintiffs were co-sharers. The plaintiffs’ names 
were recorded in the village papers as being in posses- 
sion of their share in the village: - 

Held, (1) that the burden of proving that the plaint- 
iffs were co-sharers lay on them; 

(2) that the mere facb that the plaintiffs’ names 
were entered in the revenue papers was not sufficient 
to constitute them co-sharers within the meaning of 
that expression as used in Oudh Laws Act, mere mu- 
tation of names in the absence of proprietary title 
being no proof of ownership. 

Biban v. Gowri Shankar, 3 O, ©. 806, Munnu Lal v, 
Muhommad Ismail, 26 A. 574; 9 O.N.W.129;2 A. L. J, 
769 (P. U.); 6 Bom. L. R. 761; 3L 1. A. 312, refrred to. 

Appeal against an order of the District 
Judge, Fyzabad, dated 27th April 1911, 
upholding that of the Sub-Judge, Fyzabad, 
dated 9th December 1910, 

Pandit .Gokaran Nath Misra, for the Appel- 
lant. 

Mr. Basdeo Lal, for Respogdents Nos, 1 
and 2. ; 

JUDGMENT.—These two appeals arise 
out of two pre-emption saits, which were 
brought in respect of two sales made in the 
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year 1909 by one Bansgopal in favour of 
the appellant, Ram Partab Misra. 
plaintiffs in the pre-emption suits were two 
persons, named, Brij Prasad and Lalla 
Prasad, who claimed to be entitled to pre- 
emption on the gronnd that they were co- 
sharers in the mahal in which the property 
sold was situated and also on the ground that 
they were xelatives of the vendor, Bansgopal. 
It is admitted that the purchaser, Ram 
Partab Misra, is also a co-sharerin this mahal, 
but he is not a relative of the vendor, The 
principal defence raised by the purchaser 
and the one, with which we are immediately 
concerned in these appeals, was to the effect 
that the plaintiffs were not co-sharers in the 
mahal at all. Both the Courts below found 
in favour of the plaintiffs and decreed the 
claim. In appeal. the principal ground put 
forward is that the plaintiffs, having failed 
to prove their title to pre-empt, their suit 


should have been dismissed. Before proceed~’ 


ing to discuss the question for determination 
here, it is necessary to set out certain facts. 
It appears that one Umrao Shukul was the 
owner of the whole 16-annas of the village 
in which the property in question is situated, 
He had four sons one of whom was Jagan- 
nath, The plaintiff, Brij Prasad, in the 
case is the son of Jagannath while the other 
plaintiff Lalla is Jagannath’s grandson. 
Another son of Umrao Shukal was a man 
named Sri Kishan who left a widow called 
Musammai Indrani. Ib is proved that some- 
how or other after the death of Sri Kishan, 
his widow, Musammat Indrani, got possession 
of his four-annas share in the village. Later 
on, after the death of Musamm2t Indrani, 
mutation of names in respect of this four- 
aunas share was mide in the names of four 
women who were the widows of Indrani’s 
sons, One of these widows was named 
Musammat Sukhdoi. Three of these widows 
having died, the shares which stood in their 
names were recorded in the name of the 
remaining widow, Muszmmzt Sakhdei. How 
this cama about no one seam; ta bə able to 
explain. Later on, when Musammai Sukhdei 
died, a six-pies share of the property which 
had stood in herename waa recorded in the 
name of Bansgopal the vendor in this case. 
The remaining property was entered in the 
names of the plaintiffs in the revenue papers. 
According to the finding of the Court of first 
jngtauce, which has nob been disputed, the 
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property which stool in Sukhdei’s name 
previous to her death was her strilhan. It 
this finding is accepted as correct, it follows 
that the persons who were entitled to succeed 
to this property on the death of Sukhdei 
were Sukhdei’s own heirs if thefe were any 
in existenca. It has nob been explained ia 
the present case how the plaintiffs, Brij 
Prasad and Lallu Prasad, came to have 
mutation made in their favour in raspect of 
a portion of the property left by Musammat 
Sukhdei, and it is for this reason that the 
decision of the Court below is attacked here, 
The case for the appellant is that it was for 
the plaintiffs to prove that they were 
co-sharers in the mahal. It was distinctly 
pleaded that they were not co-sharers and 
all they have succeeded in showing is that 
their names are recorded in the village 
papers as being in possession of a portion of 
Sukhdei’s property. Itis contended, and I 
think rightly, that this entry in the revenue 
papers is not sufficient to constitute the 
plaintiffs co-sharers within the meaning of 
that expression as used in the Oadh Laws 
Act. The Subordinate Judge seems to have 
thought that because mutation had bsen 
made and because the plaintiffs had thus 
besome responsible for the payment of reves 
nue, their title to pre-empt had been suf- 
ciently made out. He goes on to say as 
follows:— No doubt this property was the 
stridhun of Sakhdei. The question is how 
the plaintiffs proved their legal syccession 
to the said estate. Lt is not a case of inherit- 
ance and solam not to go deep into the 
matter. It isa case of pre-emption. From 
the revenue papers, if appears that the 
plaintiffs are co-sharers. The defendants 
have not shown that any other preferable 
heir exists. In the Privy Council ruling, 
[ Munnu Lal v. Mukammad Ismail (1)], we are 
forbidden from going into such questions 
when it is established that the plaintiffs are 
sharers, otherwise there would be no end of 
litigation.” In dealing with this point, the 
lower Appellate Court took it that the finding 
of the Subordinate Judge meant that the 
plaintiffs were co-Sharers in the mahal. He 
also has pointed out that the vendee had 
failed to proye that there was any heir of 
Musammai Snukhdei’s preferable to the 
plaintiffs. It was argued before the learned 


(1) 26 A. 574;9 O. W. N. 129; 2 A.L. J. 789; 6 
Bom. L, R, 761; 31 I. A, 212, 
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District Judge that it was incumbent on the 
plaintiffs to prove that after the death of 
Musammai Sukhdei, there were no heirs 
nearer in relationship than themselves and 
that mere mutation of names conferred no 
proprietary title upon them. The learned 
Judge dismissed these arguments with the 
remark that “as the vendee disputed the 
plaintiffs’ claim, he was bound to prove the 
existence of some nearer heir to Musammat 
Sukhdei as.” He said:— This is nota case 
of inheritance where the plaintiffs must 
prove that they are the only persons 
entitled to Sukhdei’s property as against 
transferees from her”, It appears to me 
that both the Courts below have dealt wrong- 
ly with the question of the plaintiffs’ title to 
pre-empt. The plaintiffs having seb up a 
case that they were co-sharers in mahal 
Bansgopal and the fact of their being co- 
sharers having been denied, it lay upon them 
to prove that they were in fact co-sharers, 
It has been laid down repeatedly that mere 
mutation of names confers no proprietary 
title and it cannot be argued that the 
plaintiffs discharged the onus of proof which 
was upon them by merely producing evidence 
to show that mutation had heen effected in 
their favour. Both the Courts below seem 
to have misunderstood the application of 
the principles laid down in the ruling of 
their Lordships of the Privy Council repors- 
ed as Munnu Lal v, Muhammad Ismail (1). 
The factg of that case were quite different 
from those of the cases now before us. 
There the plaintiff was the owner of a chak of 
38 acres in a village which for revenne 
purposes constituted a mahal, The settle- 
ment of this chuk had been made with the 
plaintiff as proprietor and he was liable to 
pay Rs. 40a year as revenue through the 
lambardar. It was held by their Lordships 
of the Privy Council that in the circum- 
stances the plaintiff must be deemed to bea 
co-sharer. Their Lordships pointed out that 
under Chapter VII of the Oudh Land Reve- 
nue Act, XVII of 1876, every proprietor 
liable for the revenue of the mahal is a 
co-sharer and according to the law laid down 
in Chapter VIII of the present Land Revenue 
Act (United Provinces Act III of 1901) 
the case is still the same, -All proprietors of 
a mahalare jointly and severally responsi- 
ble to Government for the revenue for the 
time being assessed thereon, (section 142) 
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and the explanation to section 142 provides 
that a proprietor means a parson in proprie- 
tary possession for his own benefit, and 
includes the mortgagee and a lessee of pro- 
prietary rights. According to this definition, 
the term “proprietor” would not apparently 
include a trespasser. The case of the plaint- 
iffs here is quite different, for up to the 
presont stage, at any rate, they haye failed to 
prove that they are proprietors of any por- 
tion of the share left by Musammat Sukhdel. 
As has already been said, mere mutation 
in their favour does not constitute them pro- 
prietors of the share. This point was clearly 
dealt with in the judgment of Mr. Spankie, 
which is to be found in Beban v., Gouri Shan- 
kar (2). In that case, the question was whe- 
ther or not the plaintiff-appellant Musammat 
Biban was aco-sharerin a certain village. 
Mr. Spankie said that the answer to 
that question appeared to turn on the 
point whether she was the full owner of 
the 4-annas share in the village in respect 
of which her name stood recorded in the 
khewat, It is dificult, therefore, to under- 
stand how any person can claim to be a 
co sharer in a muhal unless he shows that he 
is the owner of a portion of the mahal, This 
is what the plaintiffs in the present case have 
altogether failed to do. I am unable to 
agree with the learned Judge that it was fer 
the vendee in this case to make out that 
there was any person nearer in the line of 
succession to Musammat Sukhdei than the 
plaintiffs. On the contrary, it was for the 
plaintiffs to make out their title by showing 
that they were the persons entitled to take as 
Musammat Sukhdei’s heirs. It was stated 
by the appellant’s learned Counsel in the 
course of arguments that Musammat Sukhdei 
has left a daughter who is still alive, but it is 
admitted that there is no evidence -to this 
effect upon the record. As the case has not 
been handled properly in either of the lower 
Courts, I do not feel disposed to dismiss both 
the suits merely on the ground that the 
plaintiffs omitted to give evidence of such 
relationship between themselves and Musam- 
mat Sukhdei as would entitle them to succeed 
to Sakhdei’s siridhan property. It is possible 
that if the issues bad been propezly framed, 
these plaintiffs might have been able to pro- 
duce evidence which would have established 
e 


(2) 3 O. C, 306. 
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their claim to succeed as heirs of Musammat 
Sokhdei. For the proper decision of these 
cases, therefore, I think it is necessary that 
an issue should be remitted to the Court of 
first instance through the District Judge for 
the purpose of ascertaining whether or not the 
plaintiffs are heirs of Sukhdei. The issue will 
be:—"Are the plaintiffs the nearest heirs of 
Musammat Sukhdei and were they entitled to 
succeed on ber death to her stridhan property?” 
Both parties will be allowed to produce evi- 
dence on this issue and the evidence together 
with the finding will be submitted to this 
Court within two months from the date of 
receipt of this order of remand. 

Fifteen days, to count from the date of the 
lower Court’s finding, will be allowed to the 
parties to file objections. 

Case remanded, 


OUDH JUDICIAL COMMISSIONER’ 3 
COURT. 
Saoonp Civit Arren No. 157 or 1912. 
December 10, 1912. 
= Present: —Mr. Lindsay, A, J. O. 
KANHAI LAL AND anotaer—Derenpants 
—~ APPELLANTS 
VETSUS 


MAHADEO PRASAD AND otaHess— 


PLAINTIFFS—— RESPONDENTS. 

Morigage —Sub-mortyagee, right.of, to bring mort- 
gaged property to sale—Mortgagee, effect of payment to, 
by mortgagor with or without notice of sub-mortgage— 
Assignment of mortgagee’s rights-—-Remedies and rights 
of swb-mortgagee——Discharge of mortgage-debt—Mort- 
gagee bringing suit for sale after sub-mortgage and 
failing to execute his decree. 

A snb-mortgagee, by virtue of his assignment, is 
not only entitled to the usual remedies against his 
mortgagor but is also entitled to a remedy against 
the original mortgagor, the position of the original 
mortgagee, after the sub-mortgage, becoming that of a 
surety, the sub-mortgagee becoming the creditor and 
pak original mortgagor continuing to remain the 

ebtor. 


After the original mortgagee has made an assign- 
ment by way of sub-mortgage, he is not entitled to 
exercise a power of sale as against the mortgagor. 
The original mortgagor, if he has notice of the sub- 
mortgage, is bound to pay the debt to the sub-mort- 
gagee, but is entitled to obtain discharge by payment 
to his mortgagee only if he has not had notice. 

The sub-mortgagee is not in any way bound by the 
result of any suit brought by the original mortgagee, 
for the operation of the sub-mortgage is to transfer 

o 


INDIAN OASES. 


389 


to the sub-mortgagee all the rights and remedies 
which the original mortgagee had against the origi- 
nal mortgagor. 

Where the debt has not been discharged and the 


original mortgagee has merely obtained a decree on 


his mortgage, which he has failed to execute within 
limitation, there is no bar tothe exercise of the sub- 
mortgagee’s right to the sale of the mortgaged pro- 


perty. 

Cruse v. Nowell, 25 L. J. Ch. 709; 2 Jur. (N. s.) 
536; 4 W. R. 619; 105 R.R. 309, followed. 

Muhammad Bashir-uz-zaman v. Pandit Suraj 
Narayan, 12 O. ©. 269; 3 Ind. Cas. 917 and In re 
Burrell, 7 Eq. 399; 33 L. J. Oh. 382; 17 W. R. 616, 
referrred to. 


Appeal against an order of the District 
Judge of Hardoi, dated 19th February 1912, 
modifying that of the Munsif, Shahabad, 
dated 16th January 1911. 

Pandit Goakran Nath Misra, for the Appel- 
lants. 

Messrs. Mumtaz Hussain aud Ali Uddin 
Ahmed, for the Respondents, 


JUDGMENT.—The sole question, which 
has to bə decided in this second appeal, is 
as to the right of a sub-mortgagve to bring 
to sale a certain 5-b¢swas share situated 
in Mauzı Jamlapar of which the appellants, 
Kanhai Lal and Rajrup, are now in: posses- 
sion. A few facts must be stated in order 
to elucidate the matters in dispute between 
the parties. The original mortgagor was a 
person named Debi Singh, who, on the 24th 
of January 1874, executed a simple mort- 
gage of a -biswas share in the village in 
question in favour of Jot Singh. On the 
Suh of March 1889, Jot Singh sub-mortgaged 
his rights under this mortgage to one 
Ram Prasad who is the father of the 
plaintiff, Mahadeo Prasad. The appellants, 
Kanhai Lal and Rajrup, claimed under a 
mortgage which was executed on the 19th 
March 1891 by Debi Singh and Jot Singh in 
favour of two persons, Musammat Reoti and 
Gaya Dat. Gaya Dat, it may be mentioned, 
was the father ofthe appellant, Kanhai Lal. 
A suit on this mortgage was brought by 
Musammat Reoti and the appellant, Kanhai, 
aud they got a deeree for sale on the 19th of 
July 1898, which was made absolute on the 
5th August 1899. The property was bought 
by Musammat Repti herself and it is admitted 
that she is now represented by the appellants, 
Kanhai Lal and Raj Rup. Turning back now 
to the mortgage of the 24th January 1874, 
which Debi Singh execated in favour of 
Jot Singh, it, appears that 


Jot Singh ° 
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brought a suit for sale on this mortgage and 
obtained a decree on the 29th of February 
1892. No execution of this decree was taken 
out and it is pleaded now that the fact that 
execution of this decreas has become time- 
barred is an obstacle to the sub-mortgagese, 
Mahadeo Rrasad, obtaining a decree for the 
sale of the property in order to satisfy the 
debt owing to him under his sub-mortgage. 
I may note here that one of the points taken 
in the memorandum of appeal was to the 
effect that the share of which these appel- 
lants have become the purchasers was not 
the share which was sub-mortgaged to the 
plaintiff. It was alleged, on the other hand, 
that the share held in sub-mortgage was 
another 5-b’swas share of the same 
village which had come into possession of one 
Gajraj, who is respondent No. 7 in the 
appeal. Pandit Gokaran Nath Misra, who 
argued the case for the appellants, has, 
however, been obliged to concede, after an 
examination of the various transfers of this 
property, that he is unable, any longer, to 
contend that the share affected by the plain- 
tiffs’ sub-mortgage is not the share which his 
clients are in possession of by purchase, 
We must, therefore, take it that the 
property in possession of the appellants 
and the property sab-mortgaged to the 
plaintiff-respondent, Mahadeo Prasad, is one 
and the same. The question then which 
we have to decide is, whether the fact that 
Jot Singh (the original mortgagee of this 
share who sub-mortgaged it to the plaintiff) 
brought % suit for sale on his mortgage and 
obtained a decree, the execution of which has 
become time-barred, operates to prevent the 
sub-mortgagee from bringing this suit for 
sale. In order to decide this question, it is 
necessary to examine the legal relations of 
the parties in a case of sub-mortgage. The 
law appears to be that the sub-mortgagee by 
virtue of the assignment is not only entitled 
to tha usual remedies against his own mort- 
gagor but he is also entitled to a remedy 
against the original mortgagor. The posi- 
tion of the original mortgagee after a 
sub-mortgage becomes as it were that of 
a surety, the sub-morégagee becoming 
the creditor while the original mortgagor 
continues to remain the debtor. In 
Walker v. Jones (1), it was laid down that 


(1) 1 P. O. 50; 35 L. J. P. O. 80; 12 Jur. (N, 8.)381; 
14 L. T. 686; 14 W. R. 484, : 
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the assignee of a mortgagee cannot stand in 
any different character, or hold any different 
position from that of the mortgagee himself, 
though the original mortgagor may not be a 
party to the assignment. The original mort- 
gagor, of course, is not to suffer by the assign- 
ment and he is entitled to pay of the 
mortgagee and to get the conveyance- of 
the property. In the case where notice 
of the assignment is given to fhe original 
mortgagor, it would seem that he is not 
entitled to pay off his mortgagee but must 
redeem from a sub-mortgagee. In the 
absence of notice, a payment made by the 
original mortgagor to his mortgagee might 
successfully be pleaded against the sub-mort- 
gagee. This principle has been referred to 
in a ruling of this Court to be found in 
Muhammad Bashir-uz Zaman v. Pandit Sura) 
Narayan (2), in which reference was made to 
the case of In re Burrel (3). In that case, it 
was held that after aesigument of a debt and 
notice given to the debtor, the debtor cannot 
discharge himself without making payment 
to the equitable owner of the debt. This 
same rule, as was observed by Mr. Chamier, 
18 recognized by section 130 of the Transfer 
of Property Act. A further point has also 
to be considered, namely, whether after the 
original mortgagee has made an assignment 
by way of sub-mortgage, he is entitled as 
against the mortgagor to, exercise the power 
of sale. COruse'v. Nowell (4) isan authority 
for the proposition that the original mort- 
gagee cannot exercise this power. I may 
also in this connection usefully refer to the 
provisions of section 134 of the Transfer of 
Property Act. This sestion lays down that 
where a debt is transferred for the purpose of 
securing an existing or future debt, the debt 
so transferred, if received by the transferor, 
or recovered by the transferee, is applicable 
in a certain way. The use of the two words 
4 . } = 3 

received’ and recovered’ seems clearly to 
indicate that after the assignment although 
the transferor is not debarred from “‘recsiv- 
ing” the debt from his debtor, he is not 
entitled to “recover it”, that right being 
allowed only to the transferee after tha 
assignment is made. Applying the principles 
just stated to the present gase, ib seems to 

(2) 12 O. C.260,8 Ind. Oas. 917. œ 
(8) 7 Eq. 399; 38 L. J. Ch, 382; 17 W. R. 516. 


(4) 25 L. J. Ch. 709; 2 Jur, (N. s.) 536; 4 W. R. 619; 
105 R. R. 809. 
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me that it cannot be argued that in the pre- 
sent instance, the sub-mortgages is debarred 
from bringing the proporty in dispute to sale. 
Debi Singh, the original mortgagor, either 
had notica of the sub-mortgagea or he had 
nob. If he had notice, he was bound to pay 
the debt to the sub-mortgagae. If he had 
no notice, he could have obtained a discharge 
by payment to his mortgagee, Jot Singh. It 
is not claimed that any payment on aczount 
of the mortgage debt was ever made by Debi 
Singh. All that is pleaded is that as Jot 
Singh has loss the right of recovaring the 
debt in execution of his decree, the sub- 
mortgagee whose title was derived from Jot 
Singh is bound and his claim is barred. But 
if effect is given to the principle stated above, 
namely, that after assignment the original 
mortgagee is nob in a position to bring a 
suit for sale against his mortgagor, then 
this plea is altogether without force. The 
sub-mortgagee is not in any way bound by the 
_ result of aay sais brought by Jot Siugh, 
and clearly this should be s2, for the 
operation of the sub-mortgage was to 
‘transfer to the sub-mortgagee all the rights 
aud remedies which Jot Singh had against 
his mortgagor, Debi Singh. Iam, therefore, 
of opinion that the fact that Jot Singh 
obtained a decres on his mortgage which he 
_ failed to execute within limitation can ba no 
-bar to the exercise of the plaintiff’s right as 
sub-mortgagee to bring a suit against the 


mortgagor or his representatives for sale of 


the property covered by the sab mortgaga. 
This is the only point for dacision ani as ib 
` is decided against the appallants, the appeal 
fails and is dismissed with costs. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
Miscgsitangous Orvie APPRAL No, 569 
or 1910. 

January 16, 1913. 
Present:—Justice Sir Herbert Carnduff, Kr., 
and Mr. Justice Chapman. 
PANCHU MANDAL —Jopament-pesror 
— APPELLANT 

versus 


Sheikh TSA 2 a KH e KE 
Limitation Act (XV of 1877 ), 8. 7 -Minor —Minority 
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to save limitation not pleaded—Whether Oourt should 
consider ex proprio motu question of minority —Omis- 
sion to consider, whether suit or application barred— 
Failure to exercise jurisdiction—Civl Procedure Code 
(Act V of 1908), ss. 115,14], O. VII, r. 1. 

If a Court decreea suit or allow an application, 
which was in fact time-barred, without consideriag 
whether it was so or not, the Court faile to exercise 
a jurisdiction vested in it by law, ich expressly 
imposes upon a Court the duty of throwing out a 
suit or application filed after the period of limitation 
fixed therefor, so as to bring the matter within the 
scope of section 115 of the Code of Civil Procedure, 


, 1908. But the same thing caunot be said of a Court 


merely because it has omitted to consider ew proprio 
motu the question whether a litigant was entitled 
to proceed out of time by reason of some special 
provision of law,such a question not having been 
raised by him or on his behalf. 

If a litigant claims the benefib of an ‘exceptional 
rule of the kind indicated, it is his duty both to do so 
expressly and to establish his claim. 

That the petitioner is described in the petition 
asa minor is not sufficient to entitle him to the benefit 
of section 7, nor is it sufficient to throw upon the 
Court the duty of protecting his interest by raising a 
point of this kind on his behalf. 

Benode Beharı Bhadra v. Ram Karup hamar, 16 
Ind. Cas. 679; 16 C. W. N. 1015, referred to, 


Appeal from the order of the Additional 
Sub Judge of Khulna, dated July 23rd, 1910, 
affirming that of the first Munsif of that 
place, dated June 80sh, 1909. 

Babu Jadunath Kanjilal, 
lant. 

Babu Brojo Lal Ohakravarti, for the Ras. 
pondent. 

JUDGMENT.—This appeal and the al- 
ternative motion for revision are’ directed 
against an appellate order refusing to set 
aside a sale in execution of a decree. 

As regards the appeal, the learned Vakil 
for the appellant has frankly admitted that 
he is unable to press it. In this, we think, 
he is well advised; for there can be no doubt 
as to there being no right of second appeal 
in this case. The appeal is, therefore, dis- 
missed; but in the circumstances we make 
no order as to costs. 

As regards the Rule, the facts are these:— 
The sale with which we are concerhed took 
place onthe 23rd August 1907, and the 
petitioner's application to have it set aside 
was made on the 17th November 1903. The 
time limited by law had, therefore, 
passed and prima facie the application was 
barred by limitation. The petitioner, how- 
ever, both in the Court of first instance and in 
the lower Appellate Court claimed the benefit 
of section 18 of the Indian Limitation Acte 


for the Appel. 


A . 
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of 1877, which admitéedly governed the case. 
He was overruled and his application was 
dismissed by both Courts as being tims- 
barred. He now asks us to interfere in the 
exercise of our revisional powers on the ground 
that he was and stillis a minor, and that he 
ought to hawe been given the benefit of sec- 
tion 7 although he never claimed it. 

Now thelaw expressly imposes upon a 
Court the duty of throwing out a suit or 
application filed after the poriod of limitation 
fixed therefor, and ib may well be that, if a 
Court were to decree a suit or allow an 
application which wasin fact time-barred, 
without considering whether it was so or 
nof, ib could be said to have failed to exercise 
a jurisdiction vested in it by law so as to 
bring the matter within the scope of section 
115 of the Code of Civil Procedure 1908. 
But we think that the same thing cannot 
be said of a Court merely because it has 
omitied to consider ex proprio motu the qaes- 
tion whether a litigant was entitled to 
proceed out of time by reason of some special 
provision of law, such a question not having 
bsen raised by him orcnhis behalf. If a 
litigant claims the benefit of an excaptional 
rala of the kind indicated, it is clearly his 
duty both to do so expressly and to establish 
his claim. This is in aceordanca with 
general principles, and is reoodgniz3d by 
Order VII, rule 1 of the Code, which 
provides for the contents of a plaint and lays 
down arule applicable by virtue of section 
141, to applications, mutatis mutandis. It 
is true that the petitioner was described in 
the headings to certain applications made in 
this case as a minor represented by a 
guardian, but that alone was clearly not 
sufficient to entitie him tothe benefit of 
section 7 of the Limitation Act; nor was ib, 
in our opinion, sufficient to throw upon 
the Court the duty of protecting his 
interests by raising a point of this kind on 
bis behalf. We may add that tha view which 
wo now take follows, more or less, from that 
taken by us in the case of Benode Behari 
Bhadra v. Ram Sarup Chamar (1). 

The result is that the Rule also must be 
discharged with costs, . 

We assess the hearing fee ab five gold 
mohurs. 


Rule discharged. 
(1) 15 Ind. Oas. 679; 16 C. W. N. 1015. 
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CALCUTTA HIGH COURT. 
Seoonp Civic APPRAL No. 3216 or 1910. 
Dacember 9, 1912. 
Present:—Mr. Justica Holm vood and 
Mr. Justica Chapman. 
JAGABANDHU BISWAS AND ANOTHER — 
DEFENDANTS —-APPAaLLANTS 
VErTSUS 


SRINATH CHATTERJEE AND OTAERS 


— PLAINTI¥F3—HESPONDENTS. 

Civil. Procedure Code (Act F of 1909, s. 113—Not 
deciding question of limitation—Benamdayr, suit against 
in time--Addition of principal „out of time, whether 
allowable. 

A principal cannot be added out of tima in the 
shoes of his benamdar who has basen sued within 
time, 

Where the Court below has nob desided the ques. 
tion of limitation which was raised before ib, the 
matter comes within the purview of section 115 of 
the Civil Procedure Code 


Appeal from the decrea of the District 
Judge of Nadia, dated July 12th, 1910, affiem- 
ing that of the second Mansif of Krishnaghar, 
dated February 23th 1910. 


Babu Monmotha Nath Mukherji, for the 
Appellants. 

Babu Debendra Nath Bagci, for the Res. 
pondents. 


JUDGMENT.—There is no second appaa 
in this cass under the provisions of section 
153 of the Bengal Tenancy Act, and the 
appeal must be dismissed with costs, 

Bat we find that the lower Coart hag nob 
decided the question of limitation which was 
raised in the Munsif’s Court and decided by 
him, and we, therefore, think that the matter 
comes within the purview of section 115 of 
the Code of Civil Procadure, and as we 
have the record and both parties bafore 
us, wecan proceed to determine that ques- 
tion. 

The question, which arises upon this re- 
vision under section 115, Civil Procedure 
Code, which the learned Judge in the lower 
Appellate Court has not decided, is whether 
a furzidar can be added out of time in the 
shoes of his benamdar who has been sued 
within time Weare of opinion that this 
cannot be done. But it does not make 
any difference in this case, inasmuch as 
the decree has been given against the 
benamdar and the respondent does not object 
to giving up the decree for the rent of the 
year 1312, against Banwari Biswas. The 
decree of the lower Court will, therefore, be 
modified by expunging the name of Bunwari 
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Biswas from the decree as far at the rent 
for 1312 is concerned. Both parties will 
bear their own costs in revision in this 
Court, 

Decree modified. 


CALCOUITA HIGH COURT, 

Missennaneoo3 Orvik Armu No, 678 

oF 1911. 
January 23, 1913. 
Present: Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 
SONATON GOSWAMI AND OTHERS — 
PLAINTIF¥S—~APPELUANIS 
. i VETSUS 
GANESH CHANGA AND OTHERS — 
DEFENDANTS — RZSPONDENTS. 
Burden of proof —Suit for possession by zemindar ~ 
- Defendant tenant claiming land in suit as part of his 
jote—Defendant’s land bounded on two sides by zomin- 
dar’s khas land —Burden of pro2j, on whom rests. 

A zemindar sued for khas possession of certain 
land against the defendant who was the tenant of the 
plaintiff and who claimed the land as part of his jote. 
The defendant's land was bounded on two sides by the 
khas land of the plaintiff: 

Held, that as the plaintiff’s title as landlord was ad- 
mitted and the defendant put forward his title as 
jotedar and maintained thatit applied to the land 
in dispute, the onus was on him to prove that 
-this was so, and not on the plaintiff to prove 
the contrary. . 

Appeal from the order of the Sub-Judge 
of Mymensing, dated August 29th, 1911, re- 
versing that of the third Mnonsif of 
Kishoregunge, dated August 26th, 1910. 

Babus Turakishore Chowdhury and Gobini 
Chandra Dey Roy, for the Appellants. 

Bobu Gopal Ohandra Das, for the Respond- 
ents. ' 

JUDGMENT.—The suit in this case is 
one for khas possession of land on a da- 
claration` of the piaintiff’s title thereto, 
The defendant is the tenant of the plaintiff 
and claimsa right to the possession of the 
` land in question as part of his jote land, 


The defendant's land is bounded on the 
north and south by the khas land of the 
plaintiff; in second appeal, no question arises 
as to the boundary of the land on the 
south, bah a question arises as to the 
northern boundary, The lower Appellate 
Court decidéd this question by starting 
from the north of the plaintiffs’ khas land 
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where there igs a fixed boundary called 
Bandadih, and awarding to the plaintiff two 
khanis, equivalent to 2 bighas 23 cottas, on 
the south thereof. The case was remanded 
to the first Court in order that this measure- 
ment might be made. 

This order cannot stand. #The amount 
of the two khanis awarded to the plaintiff 
was arrived at, as to one khant by reference 
toa former suit between the parties; as to the 
other khant by reference to an admission by 
the present defendant in the same suit, 
that the plaintiff was entitled to about one 
kkant of land on the north of the decretal 
land. It was not open to the Couri to 
give this effect to the admission of the 
defendant. The plaintiff’s title as landlord 
was admitted: the defendant put forward his 
title as jotezar, and maintained that it 
applied to the land in dispute and the onus 
was on him to prove that this was s9, and 
not onthe plaintiff to prove the contrary. 
Consequently, the admission of the defendant 
was irrelevant to the point at issue. 

The result is that the judgment of the 
lower Appellate Couré cannot stand. But 
on the findings of fact that have baen 
arrived at, ib appears that the only way in 
which this case can ba decided is-by a re- 
ferenca to the former suit, that of 1908, 
between the parties. There has never been 
any attempt to demarcate the boundaries 
of the defendant’s jote land, and the land 
of which the plaintiff is entitled to have 
khas possession within the limits of plot 4 
of the land now in dispute. We, therefore, 
have the order of remand of the lower Ap- 
pellate Court standing, but set aside the 
purpose for which the Commissioner will ba 
appointed, and direct that he shall ascertain 
the northern limits of the defendant's jote 
land according to the decree of the suit of 
1903, the onus of proviag his case being laid 
on the defendant in the first place. 

The appellantis entitled to the*costs of 
this appeal, the hearing fee being assessed at 
two gold mohurs. 


Order modified, 
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CALOUTTA HIGH COURT. 
Miscentaneous Cryin Appgaz No. 485 
or 1911. 

September 2, 1912, 
Present:—Justice Sir Cecil Brett, KT, and 
Mr. Justics Chapman. 

KALI DAS MUKERJEE AND oraga3— 
DaoRren-HOLDERS-~APPELLANTS 
VeETSUS 


PROBAL CHANDRA MUKHERJEE AND 


ANOTHER— PLaintirrs— Respondents, 

Injunction, temporary, when to be issued —Plaintiff 
to make out prima facie case before issue of injunction — 
Hindu Law—Debutter estate—Shebait-—Suit contested 
by shebait—Decision binding on suscessive shobaits— 
Suit for declaration—Declaration—Plaintif must have 
existing right—Contingent right which may not ripen 
into actual existing right, not suffictent—Plaintiff’s 
contingent interest in shebaitship—Suit to stay sale 
under decree against shebaib. 

In order to entitle a plaintiff to an interlocutory 
injunction, though the Court is not called upon to 
decide finally on the rights of the parties, it is 
necessary that the Court should be satisfied that 
there is a serious question to be tried at the hearing 
and that on the facts before it there is a probability 
that the plaintiff is entitled to relief. 

Preston v. Luck, L. R.27 Ch. D. 497 at pp. 505, 506 
and Challender v. Royle, 56 L. J. Ch. 995; 38 Ch. D. 
425,57 L. T. 734; 36 W. R. 357, followed. 

Where a suit is contested by the shebdait of a 
aebutier estate, the decision is binding on all 
successive shebatts. 

Prosunno Kumar Debya v. Golab Chund Baboo, 
2 I. A. 145; 22 W. R. 253; 14 B. L. R. 450; Gora 
Chand Iurki v. Makhan Lal Ohakravarti, 11 0. W. 
N. 489; 6 C. L. J. 404 and Ranjit Singh Bahadur v. 
Basunta Kumar Ghose, 12 C, W. N. 789; 9 C. L, J. 597, 
followed, 

A person cannot sue for a declaration of his 
right unless he has an existing right and a mere 
contingent *right which may never ripen into an 
actual existing right, is not sufficient to ground an 
action for such a declaration. 

Samarendra Qhandra Deb v. Birendra Kishore Deb, 
35 0.777, 8 0. L. J. 1; 12 C. W. N. 777; 4 M. L. T. 27, 
relied upon. 


Appeal from the order of the Sub-Judge 
of Hooghly, dated August 16th, 1911. 

Babus Nii Madhab Bose, Dr. Rash Behary 
Ghosh, Babus Shib Chandra Palit and Hira 
Kumar, Mitra, for the Appellants. 

Babu Mohendra Nath Roy, Surendra Nath 
Roy aud Haradhan Chatterjee, for the Res- 
pondents. 


JUDGMENT.—-This appeal is directed 
against an order of the Stbordinate Judge, 
2nd Oourt, Hughly, dated 16th August 1911, 
granting an application made te him by the 
respondents, Probal Chandra Mukerji and 
e Johar Lal Mukerji (plaintiffs in Suit No. 94 
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of 1911 iastituted in the Court of the same 
Subordinate Judges against the appellants 
who were the defendants in that suit), pray- 
ing for the issue of a temporary injunction 
to stay the execution of a decree of the 
Privy Council previously obtained by the 
defendants Nos. 1 to 2 against Raja Peary 
Mohan Mukerjee, defendant No. 14 in a suit 
brought by them against him. 

It seems that Jago Mohan Mukerjee, the 
ancestor of the family of which both parties 
are members, executed a Willon the 14th 
September 1840, and died on the 18th Sap- 
tember 1840. By that Will, he endowed 
property yielding an income of about 
Rs. 12,000 to an idol and directed that the 
senior living member of his family should 
bs skebatt. Joy Kishen Mukerjee, his eldest 
son, accordingly was the first to become 
shebait. He died on 19th July 1333 and was 
succeeded as shebait by Naba Kishen, the 
third son of Jago Mohan, who was then the 
eldest living member of the family. Naba 
Kishen died on 11th September 1890 and 
Bsjoy Kishen Mukerjee, the fourth son of 
Jago Mohan, succeeded to the shebattship as 
being the eldest living member of the family. 
He was, however, opposed by Peary Mohan 
Mukerjee, the eldest surviving son of Joy 
Kishen and in consequence he was compelled 
to institute, on the 10th June 1892, a suit to 
establish his title to the shebattship and to 
recover possession of the endowed property. 
Bejoy Kishen obtained a decree in the Court 
of first instance on the 29th January 1894, 
but died the same day. Peary Mohan ap- 
pealed against that judgment and decree 
and the decree was affirmed on the 29th 
August 1898. 


While the suit was under trial, Bejoy 
Kishen had continued to carry on the wor- 
ship of the idol and had to incur heavy ex- 
penses in the course of the litigation. These 
expenses were incurred from his own funds 
and, therefore, after his death, his sons (de- 
fendants Nos. l and 2 in the suit referred to 
above) instituted a suit ou the 25th June 
1897 against all the members of the family 
of Jago Mohan including Peary Mohan. 
Peary Mohan had succeeded to the shebactship 
on the death of Bajoy Kishen.” On 7th Feb- 
ruary 1899, the suit was decreed %in favour 
of the plaintiffs, the sons of Bejoy Kishen. 
The defendants appealed to the High Court 
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and on the 28th November 1900,ethe High 
Court remanded the suit to the Court of first 
instance to determine which of the defend- 
ants was the proper person to represent the 
endowment in the suit. On the 14th Sep- 
tember 1901, the Court of first instance des 
cided that Peary Mohan as shebazt was the 
proper person to represent the debutter es- 
tate and onthe 80th January 1908 a decree 
was granted in favour of the plaintiffs for the 
recovery of Rs. 45,960 against Peary Mohan 
as representing the debutier estate. Peary 
Mohan appealed to the High Court and the 
appeal was dismissed on the 24th February 
1905, this Court holding that Bejoy Kishen, 
having been obliged to pay money of his own 
for the benefit of the debutter estate, was en- 
titled to have the same made good out of the 
estate [Raia Peary Mohan Mukeriee v. No- 
rendra Nath Mukerjee (1)!. 

Peary Mohan then appealed tothe Privy 
Council but his-appeal was dismissed on the 
10th January 1910. Their Lordships of the 
Privy Council held that the respondents 
were entitled to recover all money properly 
expended by (their father) the deceased 


shebaié in performing the obligations imposed | 


upon him by the original testator’s Will. 
The right of indemnity was incident to the 
_ position of a trustee and the liability in 
respect of that indemnity was the first charge 
-on the trust estate [Raja Peary Mohan Mu. 
kerjee v. Narendra Nath Mookerjee (2) ). 


On the 12th March 1910, the decree- 
holders applied for execution of their decree, 
the sum due under it havirg then mounted 
to Rs. 83,948. Peary Mohan opposed the 
application but his objection was disallowed 
on the 38rd December 1910 by the Subordirate 
Judge, whose order vf the 16th August 1911 
is the subject of the present appeal, In 
disposing of the objection, the learned Sub- 
ordinate Judge in his judgment says: — “Tho 
judgment of the Privy Council shows that 
the debutier property is liable for the amount 
of this decree” and further on “the best way 
to realise the decretal money will be to sell 
as much of the debutier property as will be 
sufficient to pay off decree-holders-duegs” and 
he concludes by saying: — | cannot accede to 

e 


(1) 82 @. 582; 9 0. W. N. 421. | 

(2) 37 O. 229; 14 0. W. N. 261 (P. O); 7A. L.f. 
125; 11 C. L. J. 220; 12 Bom. L. R. 257; 20 M, L. J. 
17l; 5 Ind, Ces.. 404, 7 M, i. T. 63, 
e : 
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the Raja's suggestion hat the decree-holders 
should get only Rs. 1,500 per year out of the 
rents and profits of the debutter estate. The 
decree-holders are already kept out of their 
money by the Raja (7.¢., Peary Mohan) for 
16 years and if we accede tothe Raja's 
present suggestion, it will take more than 
half a cantury to satisfy the decree in fall”, 

On the 12th August 1911, the plaintiffs. 
respondents filed a suit against defendants 
Nos. 1 and 2, the sons of Bejoy Kishen and 
the decree-holdersin the previous suit, defend- 
ants Nos. 3 to 13, the other members of the 
family descended from Jago Mohan and de- 
fendant No. 14, Raja Peary Mohan Maker- 
jes, the judgment-debtor in the previous 
suit. It must be noticed, the Ist plaintiff 
Probal Chandra Makerjee is the son of Raja 
Peary Mohan’s brother, Raj Mohan, and that 
Johar Lal Mukerjoe, the 2nd plaintiff, is the 
grandson of the same person, also that Suresh 
the father of Johar Lal is still ‘alive. Both 
plaintiffs are descendants of Joy Kishen, the 
eldest son of Jago Mohan and the father of 
Peary Mohan. 

The plaint in the case is a curious one, 
After setting out the facts already noticed 
in this judgment, it proceeds in paragraph 
6 to state that after the High Court 
had remanded the suit brought by the sons 
of Bejoy Kishen to have it determined who 
represented the debutier estate, the present 
defendant No, 14, Peary Mohan, who was 
defendant in that suit, allowed the plaintiffa 
to obtain the decree against the debuéter 
property without feeling the apprehensions 
that the debutter properties world be eyx- 
tinguished and without taking proper steps, 
and that in the proceeding in execution of 
the decree obtained in that suit, the defend- 
ant No. 14 Raja Peary Mohan put in “merely 
a formal objection” with regard to the 
debuiter properties, that he had done this 
in collusion with the decree-holders and that 
in collusion with them, he is now trying to 
purchase the properties by having them put 
to sale. The plaintiffs claimed to be entitled 
to sue as persons who might expect to suc- 
ceed to the shebatiship and in paragraph 
8, they attacked the decree of the Privy 
Council as illegal and unjust and allege that 
the decretal amount due to the decree- 
holders cannot be realised by them from the 
debutter estate. “In a petition of amend- 
ment to the plaint filed on the, 16th August 
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1911, it was further alleged that as the 
persons, who may become future heirs in 
succession to Raja Peary Mohan, the present 
shebait of the said debutizr estate, and before 
these plaintiffs, have not taken any steps to 
preserve the said debutter estate, some in 
collusion with the decree-holderas and some 
probably out of a desire to purchase the 
debutter estate, aud others probably owing to 
indifference, these plaintiffs have been ob- 
liged to institute this sait.” They sought 
for a declaration of their future rights to the 
debutter property as also fora declaration 
that that the properties were not liable to sale 
in execution of the decree passed in favour 
of defendants Nos. i to 12. It is remarkable 
that Suresh, the father of the plaintiff, Johar 
Lal, should be said to be indifferent and leave 
it to his son to institute the suit. An ap- 
plication was put inon the same day to have 
the execution of the Privy Council decree 
stayed, but it was refused. 

On the 14th August 1911, two days after 
the plaint had been filed, the plaintiff put in 
an application under Order XXXIX, 
rule 1, Civil Procedure Code, praying for the 
issue of a temporary injanction to stay the 
sale in execution of the decree granted by the 
Privy Council in favour of defendants Nos. 1 
to 12. This application after setting out 

` (see paragraph 3) that “the decree- 
holders were trying ta fraudulently cause 
the properties to be sold in execution of the 
decree” goes on in paragraph 5 to say 
that “in the judgment of the Hon’ble Privy 
Council, there is no order for the decree- 
holders realising the money due to them 
under the decree by sale of the debutter 
estate’ and suggest that a scheme ought to 
be made by the Subordinate Judge’s Court 
in order that the amount due to the decree- 
holders may bə realised by preserving the 
debutier estate. it concludes by saying that 
the petitioners are future shebatls of the 
estate and will sustain serious loss if the 
property be sold at auction. 

On this application, the Subordinate Judge 
has passed the order dated 16th August 
1911, which is now under appeal. 

The Subordinate Judga givgs the following 
reasons for granting the temporary injunc- 
tion staying the sale of the properties in 
execution of the decree of the Privy Council. 
He does not decide whether the plaintiffs, 

*holding a remote contingent interest in the 
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debutier property; have any locus stand: to 
maintain the suit but he assumes that they 
have a prima facie title to maintain their 
application. He says that out of the profits 
of the debdutier estate amounting to 
Rs. 10,090 per annum, a sufficient sura may, 
he thinks, be paid to satisfy the decree and he 
assumes that Rs. 9,000 will be available 
yearly, and he thinks that itis worthwhile 
tryisg whether this can ba done and if he 
fiads it impossible, the debutier properties 
must be sold. Weare informed that the 
decretal debt has now swelled to over a lac 
of rupees. Even under the scheme suggested, 
it would take eleven years to pay it off and 
the Subordinate Judge does not say how long 
the experiment is to be tried. In the first in- 
stance, what strikes us as most remarkable 
about the order is that in December 1910, 
the Raja Peary Mohan had put before the 
Court his suggestion to pay off the debt by 
yearly instalment of Rs. 1,500. It is to be 
assumed thatthe suggestion was based on 
some data more reliable than the mere guess 
work on which the Subordinate Judge hag 
The application of Raja 
Peary Mohan was rejected with the remark 
that as the decree-holders had already been 
kept oub of their money by the Raja for 16 
years, the Subordinate Judge was not pre- 
pared to accept the Raja’s suggestion of 
payment by instalments. A similar ob- 
jection to the sale put in by the petitioners 
on the 12th August 1911, had also been re- 
jected. It is difficult to understand what in- 
fiaenced the Subordinate Judge to take, on the 
16th August 1911, a view directly contrary to 
that at which he had arrived on the 3rd 
December 1910. With reference to the rale 
of the Court under which the temporary in- 
junction has been granted,ib is pointed out 
for the appellants that the application was not 
supported by affidavit, that no property was 
in dispute and no” property was about to ba 
sold wrongfully in execution of the decree, 
This is not denied by the respondents bat it 
nas been argaed on their behalf that the real 
question is whether the order is a good order 
or not, and to determine this point it is sug- 
gested that it is necessary to consider 
whether if it be not granted, thg object of the 
suit will be defeated. š 

After hearing the learned Pleadera on 
both sides, we hold that the order is net 
a good order and that if cannot be 
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maintained. In the first place. the Sub- 
ordinate Judga was bound before granting 
the order to consider how far there was any 
possibility, of plaintiffs’ succeeding in the 
suit. In the case of Preston v, Luck (8), 
Cotton, L.J., lays down: “Of course, in order to 
entitle the plaintiff to an interlocutary injuuc- 
tion, though the Courtis not called upou to 
decide finally on the right of the parties, it is 
necessary that the Court should be satisfied 
that there is a serious question to be tried at the 
- hearing and that on the facts befora it, there 
is a probability that the plaintiff is entitled 
‘to reliet” and in the case of Ohallender v. 
Royle (4), the same learned Judge laid down 
that ‘itis true that in all cases of interlo- 
cutory, injunction the Court does consider, 
and ought to consider, the balance of con- 
venience and inconvenience in granting or 
refusing the injanction; but there is a 
very material question to be considered— 
has the plaintiff made out a prima facie case? 
that is to say, if the evidense remains as it 
is, is it probable that at the hearing of the 
action he will get a decree in his favour?” 


Now in their suit the plaintiffs are pracli- 
cally putting forward the same case which 
Raja Peary Mohan advanced in his defence in 
the previous suit and which was held by their 


Lordships of the Privy Council not to be. 


sustainable. It is impossible to attach any 
weight tothe allegations of collusion bet- 
ween Raja Peary Mohan and the other de- 
fendants. The plaintiffs are in fact members 
of Peary Mohan’s branch of the family- and 
would appear to be simply fighting his case 
for him over again. Ifthis be not so, it is 
difficult to understand why Johar Lal has 
appeared as plaintiff No. 2, while his father 
Suresh has declined to prosecute the suit? 
In. fact, itis difficult to understand what 
possible locus standi Johar Lal has to contest 
the suit during the life-time of his father 
whose contingent interest is less remote than 
that of Johar Lal. 

‘Furthermore, the previous suit was con- 
tested by Raja Peary Mohan as shebazt of 
the debutier estate and the decision in that 
suit is binding on all successive shebdazts. 
For this prinaiple, ample authority is to be 
found in he decision of the Privy Council iu 


(3) L. R. 27 Ch. D. 497 at pp. 505, 506. 
- (4) -56 L. J. Ch, 995; 36 Ch. D. 425; 87 L. T. 734; 36 
W. B, 367. 
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Prasunno Kumar Debya "v. Golab Ohand Baboo 
(5), which has been followed by this Court in 
the-cases of Gora Chand Lurki v. Makhan Lal 
Chakravartt (6) and Rara Ranjit Singh V. 
Basunia Kumar Ghose (7). 

There is also ia the way of, the plaintiffs 
the difficulty that the contingent interest 
which they claim in tbe shebatishtp is 
very remote and it has been laid down by a 
Full Bench of this Court, in the case of 
Samarendra Ohandra Deb v, Birendra Kishor 
Deb (S), that “a person cannot sue for a de- 
claration of his right, unless he has an exist- 
ing right, anda mere contivgent right, which 
may never ripen into an actual existing right, 
ig nst sufficient to ground an action for such 
a declaration,” 

The order passed by the same Subordinale 
Judge in the execution case on the 3rd 
December 1911 was clearly one under the 
provisions of section 244 of the old Civil 
Procedure Code, corresponding to section 47 
of the new Code and would be binding on 
all persons sucecseding Raja Peary Mohan to 
the shebaztshtp.. 

The effect of the order under appeal would 
be to indefinitely pcstpone the execution of the 
decree granted by their Lordships of the 
Privy Council, and in fact to cause the very 
evils which the Subordinate Judge recognised 
in his order ia the execution proceedings 
dated the 8rd December 1910 and desired to 
avoid. It would also have the effact of 
altering the nature of the decree of the 
Privy Council and converting 4b into an 
instalment decree, which was not within the 
power of the Subordinate Judge. 

For tke above reasons, we hold that the 
order of the Subordinate Judge, dated the 
16th August 1911, was wrong and improper 
and ought not to have been pissed. It has 
delayed the execution proceedings for over a 
year and has caused a useless waste of time 
and money in the prosecution of this, appeal. 
We accordingly decree the appeal and set 
aside the order of the Subordinate Jadge 
of the 16th August 1911. The appellant 
will recover his costs from the respondents 
in this Court, and in the Court of the 
Subordinate Judge. We fix the hearing fee 
in this Court at ten gold mohurs. 

(5) 2 1. Ar 145; 22 W.R, 258; 14 B. L. R, 450. 

(6} 110. W. N. 489; 60, L. J. 404. 

(7) 120. W. N. 739;9 0. L. J. 597. 


(8) 35 0. 777;8 0. L, J. 1; 12 Q. W. N. 777; 4 M 
Ju. T. 27. 
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Let the record Be sent down without 
delay. 


Appeal deoree l. 


+ 


CALCUTTA HIGH COURT. 
Misosnpangous Civic Apesaus Nos. 513 
AND 514 or 1912, 

January 50, 1913. 

Present: —Justice Sir Herbert Carnduff, KT., 
and Mr. Justice Beacheroft. 
JIBANESSA KHATUN AND otagrs— 
Deranpants— APPELLANTS 
VETSUs 


MAJIDUNNESSA KHATUN—Pxrarntive 


RESPONDENT. 

Receiver-~Appointment by Civil Court, pending 
question of appointment of common manager — Bengal 
Tenancy Act (FIH of 1885), ss. 93 to 100 —Civil Proce- 
dure Code (Act V of 1903), O. XL—Making out strong 
case for appointment of Receiver, whether necessary when 
some provision 18 to be made for management of estate 
-——Court of Appeal, when may distrub selection of Re- 
ceiver by Court below—Receiver to be disinterested in 
subject-matter of suit. 

There can be no objection in law to the appointment 
of a Receiver by a Civil Court in respect of a certain 
property, when the question of appointment of a com- 
mon manager in respect of the same property, under 
the Bengal Tenancy Act, is pending before the 
District Judge. 

Madheshwar Singh v. Mohamaya Prosad Singh, 9 Ind. 
Cas. 1027; 18 G. L. J. 487; 15 C. W., N. 672, relied 
upon. 

"Where some provision for the managment of a 
certain estate is urgently called for either by 
the appointment of a common manager or of a 
Receiver, there being no one in effective pos- 
session of the estate to collect the rents and pay the 
Government revenue, there is no necessity for making 
oui a strong case for the appointment of a Receiver, 
because the Court can hardly go wrong in making 
such an appointment. 

A Court of Appeal will not, exceptin an extreme 
case, disturb the selection of a Receiver by the Court 
below, unless there be some overwhelming objection 
in point of propriety or choice or some fatal objec- 
tion in principle. 

Cookes v. Cookes, 2 De G. J. and S. 526, relied upon, 

A Receiver should be an impartial person and wholly 
disinterested in the subject-matter of the suit. 


Appeals from the order of the Sab-Judge 
of Backergunge, dated September 30th 1912. 

Mr. B. Ohakravart? and ° Babu Gunodea 
Oharan Sen, for the Appellants. 

The Hon’ble Mr. B. O. Mitter, Mr. Sultan 
Ahmed, Babus Provash Ohandra Mitter, Su- 
.egrendra Nath Guho and Ambika Pada Chow- 
dhurt, for the Respondent, ‘° 
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JUDGMENT.—These two appeals have 
been preferred against an order of the 
Subordinate Judge of Backergunge, deciding, 
on the application of the plaintiff, Majidun- 
nessa Khatun, ina suit for the partition of 
the Haturia estate, that a Receiver should be 
appointed pendente lite, and a subsequent 
and ancillary order of thesame Judge appoint- 
ing a certain Mr. Tweedie to the receivership. 


The earlier order is assailed on two 
grounds, namely:— 


First, that there is still peuding before the 
District Judge of Backergunge a proceeding 
under sections 93 to 100 of the Bengal 
Tenancy Act, 1885, for the appointmont of a 
common manager of the Haturia estate, 
which ousts the jurisdiction of the Oivil 
Court in respect of the appointment of a 
Receiver and secondly, that on the merits, no 
case for the appointment of a Recsiver under 
Order XL of the Code of Civil Procedures, 
1908, has been established.. 


In support of the legal objection raised by’ 
the first of these grounds, the learned Counsel 
for the appellants has been unable to cite 
any authority. But he contends that, as the 
question of the appointment of a common 
manager is before the District Judge, who 
may, therefore, at any moment make such an 
appointment, and as a common manager 
appointed by the District Judge is, under 
section 98, sub-section (8), of the Tenancy 
Act, removeable only by the District Judga,- 
the appvintment by the Subordinate Jadgə 
now of a Receiver under the general pro- 
visions of the Procadare. Code would be 
liable to come into conflich with the action of 
the District Judge under the spacial pro-- 
visions of the Tenancy Act, and in these 
circumstances, the former must give way and 
be held to have bean placed in absayanee. 
Aud, taking another view of the position, he 
has argued that, until the District Judge 
either appoints a common manager in the 
pending proceeding uader the Tenancy Act 
or decides that none need ba appointed, he 
has seizin of the case, and possession of the 
estate, and it is not cpen to any Civil Court, 
see rule 1 (2) of Order XL of the Procedure 
Code, to remove him by appointing a 
Receiver. 


In our opinion, this contention cannot be 
allowed to prevail, It has been held by thfs 
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Court. in Madheshwar Singh v. Mohamaya 
Prasad Singh (1), that Order XL of the 
Procedure Code is not controlled by the 
provisions of the Tenancy -Act as to the 
appointment of a common manager, and also 
that ib is:open to a Civil Court to appoint 
a Reeeiverin respect of property already in 
the hands of a common manager. If, then, 
the appointment of a common manager had 
been actually made by the District Judge 
in this instance, there would be nothing to 
preveul the appointment of a Receiver by the 
Subordinate Judge, and a fortiori there can be 
no objection in law to the appointment of a 
Receiver, where the appointment of a common 
manager is, as here, not an accomplished 
fact, but a bare contingency. The legal 
objection, therefore, fails. 


As:to the other objection based upon the 
merits, the position -is this. For the last 
twelve years, the plaintiff and her co-sharers 
have been unable to manage the estate them- 
selves. In 1901 a common manager was on this 
account appointed under the Terancy Act. 

“This common manager was afterwards, like- 
wise under the provisions of the Tenancy 
Act, re-placed by the Court of Wards. In May 
1912, however, the Court of Wards 
relinquished the management and on the 
7th of that month, the District Judge appoint- 
ed another common manager in the person 


of Babu Debendra Nath Datta, a Pleader of - 


his Court. Against this appointment, the 
High Court was moved, and on the 5th 
August, the appointment was, after the issue 
of a-rule, cancelled. The High Court at the 
same time, as willappear from the report of 
the Hastern Mortgage and Agency Co. Li. v, 
Rakea Khetun(2), disposed of an appeal prefer- 
red against an order of theSubordinatedudge 
refusing to appoint a Receiver in two mort- 
gage suits in which the company had obtained 
decrees against the present plaintiff and her 
co-sharers in respect of ssme 12 annas of the 
estate, and dirested that Mr. Tweedie should 
be appointed Receiver of the undivided shares 
of the mortgaged property concerned in those 
suits. The latter direction bas not yet been 
given effect to, and on the 3rd of this month, 
the High Cougt noticed the delay with 


(D 13 0. L. J. 487;15 C. W. N. 672; 9 Ind, Cas, 
2 


1027. 
(2) 160 W. N. 997; 17 Ind. Cas. 202, 
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disapproval and recordgd an order that the 
Subordinate Judge should lose no further 
time in proceeding to install Mr. Tweedie. 
The issue of this order has, however, by 
arrangement between the Court and the 
parties been held back pending the hearing 
of the appeals with which wê are now 
dealing. The result is that, while it may be 
said to be common ground that some pro- 
vision for the management of the Haturia 
estate is urgently called for either by the 
appointment by the District Judge of a 
common manager, as desired by the defend- 
ants who have appealed, or by the appoint- 
ment by the Subordinate Judge of a Receiver 
in the partition suit which is favoured by 
the plaintiff ‘and the defendant company, 
there is at the present moment no one in 
effective possession of the property and in a 
position to collect the rents and pay the 
Government revenue. In these circumstances, 
there is, we think, no necessity for the 
plaintiff to make out a strong case for the 
appointment of a Receiver: on the contrary, 
the circumstances are such ag those described 
in Woodroffeand Ameer Ali’s Civil Procedure 
Code at page 1192; that isto say, circum- 
stances in which the Court could hardly go 
wrong in making such an appointment. 
Indeed, as we have just indicated, every one 
concerned admits the necessity for inter- 
vention, and prima fucte there is little to 
choose between the methods suggested. 
But if the Subordinate Judge is supported 
now and a Receiver is appointed, the object 
aimed at by all alike is at once secured; 
whereas, if the Subordinate Judge be 
overruled, finality will be as far away as 
ever. The District Judge, who has but lately 
indicated that, in the altered condition of 
affairs, the appointment of a common 
manager is unnecessary, will have to be 
induced to change his mind once more and 
nominate a common manager, and the 
chances are that there will then efsue a 
fresh wrangle, both before him and before 


“this Court, regarding the propriety of his 


action and the fitness of his nominee, We 


- think that there can be no manner of doubt 


as to the expediency of appointing a Receiver 
and that Appeal No. 514 of 1912 must be 
dismissed with costs. 

The remaining Appeal No. 513 is directed 
against the selection of Mr. Tweedie, as 6 
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Receiver. Now we take it that,as held in 
the leading case on the point of Ooste: v. 
Cookes (3), a Court of Appeal will not, except 
inan extreme case, Gisturb such a selea- 
tion unless there be some overwhelming 
objection in point of propriety or choice or 
some fatal objection in principle. ‘So far as 
Mr. Tweedie personally is concerned, it is 
not denied that he is eminently fibted to ba 
a Receiver in respect of landed property in 
the District of Backergunge; and this Court 
has already satisfied itself that heis so 
fitted. There remains, then, only the question 
of principle, and here the objection said to ba 
fatal is that he is manager ofsome landed 
property in the district belonging to the 
defendunt company. But the learned 
Subordinate Judge has not overlooked this 
circumstance, nor has he lost sight of the 
principle that should be borne in mind. He 
has observed in limane that it is a well known 
rule of law that a Receiver should ba an 
impartial person and wholly disinterested in 
the subject-matter of the suit, and he has 
after a careful consideration of the facts, 
come to the conclusion that Mr. Twesdie does 
not stand in sucha relation tothe parties, 
and is not so mixed up in the subject-matter 
of the partition suit, as to be disqualified for 
the appointment. 


From this conclusion, we see no reason to 
differ. Even if Mc. Tweedie were himsalf a 
party to the partition suit, exceptional 
circumstances might justify his salection. As 
ib is, he i$ not a party but merely the locil 
servant of a company which has purc‘iasad 
a small share of the property, and is the 
mortgagee of a large sharein it. He has 
already been appointed Receiver in the mort- 
gage suits in respect of so much of the estate 
as has been mortgaged tothe company ani 
the appointment of another Receiver ın the 
partition suit would, we think, tend to com- 
plication, difficulty and needless expense. 
The suggestion that the interest of the com- 
pauy is adverse to that of the appellant we 
failed to understand; for, so far as we can 898, 
it is not tothe interest of the company to in- 
crease the share of the plaintjff at the expense 
of the share of that branch of the family 
which is bound by the larger of the twa 


(3) (1865) 2 DeG. J. & S. 526, 


mortgage¢ held by it, And the only alterna- 
tive appointment pat forward by the appel- 
lants is that of the local Pleader, Babu Da- 
bendra Nath Dutta, which would, in view of 
the decision of this Court in the case reported 
as Hastern Morigige and Agency Oo. Dl. v. 
Rakea Khatun (2), clearly bə impossible. The 
objections taken in the Court below to the 
appointment of Mr. Tweedie are, moreover, 
extraordinarily vague. All that can appa- 
rently ba urged is that he will hamper the 
defence by withholding money and documents: 
but the class of documents referred t9 is not 
specified any where; he will ina any case ba 
bound to faraish copies of such documents 
as the defendants may want; he will have to 
allow them reasonable inspaction of tha 
papers in his custody; and he will always bs 
an officer of the Court who can ba reached at 
any time through the Court. Our conala- 
sion, then, is that there is really no substance 
in the second appeal, and it also must ba dis- 
missed with costs. 


The hearing fee for each appeal we assags at 
five gold mohurs, to be divided between the 
plaintiff and the defendant company. The 
Deputy Registrar will aj3sə33 reasonable 
costs for the preparation of the respondent’s 
paper book, l 


No farther orders on the application for 
a stay of proceedings are now necas3ary. Tha 
record will be returned to the Coart bolow 
without delay. 


Appe il dis nissel. 
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MADRAS HIGH COURT. 
Criminat Revisron Casa No. 116 or 1912. 
Criminat Revision Petition No, 101 
or 1912. 

December 19, 1912. 
Present:—Mr. Justice Miller. 
SANGAMMA NAICK AND OTHERS — 
PETITIONERS 
VETSUS 
HMPEHROR— RESPONDENT 

AND 
PERUMAL NAICK—Comprarnant, 
Criminal Procedure Code (Act V of 1898), ss. 107, 
10, 587—Summons issued under section 107-—Pro. 
ceedings taken under section 110—Prejudice to accused 
—Irregularity. 

Where, after issuing summonses to parties under 
section 107, Criminal Procedure Code, the Magistrate 
took proceedings under section 110, but the evidence 
was recorded at length, and the parties had opportu- 
nity to cross-examine all the prosecution witnesses 
and were not prejudiced: 

Held, that the irregularity in procedure was cured 
by section 537, Criminal Procedure Code, 


Petition, under sections 435 and 439 of the 
Ccde of Criminal Procedure, 1898, praying 
the High Court to revise the order, dated 
27th November 1911, of the District Magis- 
irate of Ramnad, in Criminal Appeals 
Nos. 13 and 14 of 1911, confirming the 
order, dated 3lst August 1911, of the Suab- 
Divisional Magistrate of Satur,in Miscella- 
neous Case No. 9 of 1911, 

FACTS.—~-The facts are sufficiently set 
forth in the following judgment of the Dis- 
trict Magistrate on appeal. 


I. Some seventeen accused were bound 
over by the Sub-Divisional Magistrate of 
Sathur in the sum of Rs. 500 with two 
sureties, as regards the Ist accused, and 
in the sum of Rs. 100 with two sureties in 
the same amount as regards the other ac- 
cused. Accused Nos. 13 and 17 have not 
appealed. The first five . accused are the 
appellants in Oriminal Appeal No. 13 on 
the file of this Court while accused Nos. 6 to 
12 and 14 to 16 are the appellants in Criminal 
Appeal No. 14. As all these persons were 
jointly bound over by the Sub-Divisional 
Magistrate, and as the cases present many 
features which it is desirable to discuss col- 
lectively, botle appeals will be dealt with by 
this Court in one and the same judgment, 


II. According to the learned Pleader who 
argued the case, the 1st appellant is a person 
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of some wealth. Hetowns two cotton presses 
and possesses a number of fields in various 
villages. He turned his wife and his son 
out of doors some eight or nine months ago. 
The quarrel of the wife and son have been 
taken up by Perumal Naick (Prosecation 
Witness No. 3) and by other pérsons who have 
been at variance with the Ist uppellant for 
the past four or five years. According to the 
prosecution, the Ist appellant on his side is 
assisted by the other appellants, men of 
comparatively humble position, whom he is 
alleged to instigate to levy kaval fees and 
in default of payment to uproot cotton 
plants, commit arson and perpetrate other 
alrocities. The appellants, while admitting 
that faction exists, maintain that the case 
has been concocted by Perumal Naick and 
others owing to enmity. Bat the existence 
of this enmity makes it very probable that 
cases of arson and the like were rife. The 
argument cuts both ways and need not be 
seriously sonsidered. 

III. Inthe second place, itis contended 
that there has been an error of procedure, 
Summonses were sent out under section 107, 
Oriminal Procedure Code, while the procsed- 
ings were taken under section 110, Oriminal 
Procedure Code. But under section 537 (a), 
Criminal Procadure Code, no error or irregu- 
larity in the ‘summons’ shall vitiate a trial 
or inquiry unless such error or irregularity 
has infact occasioned a failure of justice. 
In the present instance, the evidence has 
been recorded at length. The parties were 
allowed a second opportunity of cross-examin- 
ing the prosecution witnesses. There has 
been no failure of justice and the objection 
is accordingly disallowed. 

TV. Then again it is argued that the 
appellants are not habitual offendera. It may 
be pointed out, however, that the evidence 
does not support this view. For the last 
four or five months, cases of arson and the 
like have become very common®* in the 
neighbourhood of Atchantanilthan, and it is 
probable that as long as the factions continue, 
so long will mischief and arson continue to 
be rife. It, therefore, follows that the persons 
who commit these offences have virtually 
become habitual offenders. 

Y. Under the above circumstances, I see 
no reason to interfere., The orders to furnish 
security etc., are confirmed. The appealse 
are dismissed? 
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HARBANS PANDEY tv. EMPEROR, 
The Hon’ble Mr. T. Richmond and Mr. T. 


Langaramanachartar, for the Petitioners. 

The Public Prosecutor on behalf of Govern- 
ment. 

ORDER.—There was clear evidence against 
lst accused who is dead, and the order 
against him will not be set aside. 

There is, no doubt, some evidence against 
some of the other accused persons and 
perhaps against all, but itis not strong in 
any case, and I find it impossible to ascertain 
from the District Magistrate’s order what, 
he considers, ia proved as against any 
particular person, 

The order of the Court of first instance 
is at least as much lacking in precision. 
The Magistrate, accepting the prosecution 
witnesses as trustworthy, says that they 
depose that all the accused collect in the 
st accused's house and are maintained by 
him, and to meet other expenses he levied 
kaval foes. If that is all there is, obviously 
it is no evidence sufficient to make out 
any of the charges against any but the Ist 
accused. There is, however, other evidence 
of a somewhat vague nature that the Ist 
accused used the others for purposes of com- 
mitting crimes and I takeit that itis on 
this that the Ist class Magistrate relies. 

From neither order is it clear, in any case, 
except that of the Ist accused, what is 
found proved against any particular person 
and, on that ground, I think the orders 
require revision and I set them aside and 
cancel the bonds. The Ist accused is dead 
and itis now more thana year since the 
order was made, the surviving accused 
were charged only as being in the employ 
of the ist accused ard it seems, in these 
circumstances, unnecessary to order fresh 
inquiry. 

The irregularity in procedure to which 
objection is taken is, I think, clearly cured 
by section 837 of the Criminal Procedure 
Code, « 
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CALCUTTA HIGH COURT. 
Carmina Revisron Case No. 1529 or 1912. 
January 3, 1913. 

Present: Mr. Justice Skarfuddin and 
Mr. Justice Coxe. 

HARBANS PANDEY AND OTHERS— 
Acogsep—PeritIONEeRS 
versus 
EMPEROR—Opposite Party. 


Sentence—Separate sentences—Rioting and hurt— 
Accused taking individual part in assault—Penal 
Code (Act XLV of 1860), as. 147, 149, 323. 

Separate sentences passed upon persons for the 
offences of rioting and hurt are not legal where it is 
found that such persons individually did not cause 
hurt, but were guilty of that offence under section 149, 
Indian Penal Code. 

Nilmony Poddar v. Queen-Empress, 16 O. 442 (F. B.) 
followed. 

But where each of the accused took an individual 
part in the assault; separate sentences under sections 
147 and $23, Indian Penal Code, would be legal. 

Mohur Mir v. Queen-Empress, 16 O. 725 and Ferasat 
v. Queen-Empress, 19 C, 105, relied upon. 


Eule against the order of the Daputy 
Magistrate of Sealdah, dated August 3lst, 
1912, which was affirmed on appeal by the 
Sessions Judge of 24.Perganahs, on September 
20th, 1912. 

Babus Monmatha Nath Mukherjee and 
Shiva Nandan Roy, for the Petitioners. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

JUDGMENT.—This was a Rule issued to 
the District Magistrate of the 24 Perganahs 
to show cause why the sentences passed 
under section 323, Indian Penal Code, on the 
first three petitioners should not be set aside 
on the ground that separate sentences could 
not be passed against them under both the 
sections 147 and 328, Indian Penal Code. 


The three petitioners, referred to above, 
have been convicted under section 147, Indian 
Penal Code, and have each been sentenced to 
rigorous imprisonment for six months and to 
pay a fine of Rs. 50. They have also been 
convicted under section 323, Indian Penal 
Code, and each sentenced to a further term 
of three months’ rigorous imprisonment. Ob- 
jection is taken by them that the separate 
sentences under sections 147 and 323, Indian 
Penal Code, are illegal, and reference is made 
to the Full Bench ruling ine the case of 
Nilmony Poddar v. Queen-Empress (1), where 
it was held that separate sentences passed 


(1) 160. 442. 
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upon persons for the offenc3s of roiting and 
grievous hurt are not legal whore it is found 
that suc parsons individually did not cauje 
hurt, bat were guilty of that offenca under 
sestion 149, Indian Penal Cade. In the pre- 
sant case, however, there is a distincs fading 
that each of the three petitioners took an 
individual parb in the assault, The Fall 
Bench ruling above cited does not, therefore, 
.avail them. There is another case, namely, 
that of Mohur Mir v.. Queen-Empress (2), 
whera it was held that soparate terms of 
imprisonment under sections 147 and 323, 
Indian Penal Code, would be legal if the 
men thus convicted had individually caused 
hurt. There is another case to the same 
effect, namely, the case of Feraszt v. Queen 
Empress (3), in which also it was held that 
under the above circumstances, separate 
sentences are legal. In this last case, the 
effect of the case of Nilmony Polder v. Queen- 
Empress (1) was explained. 

In these circumstances, we are unable to 
interfere with the separate sentencas passed 
on the first three petitioners; and we accord- 
ingly discharge this Rule, 


Rule discharged. 
(2) 16 0. 725. Í 
(3) 19 0. 105. 


PUNJAB OHIEF COURT. 
FULL BENCH, 
Criminat Revision Peririon No. 1569 or 1912, 
Jannary 17, 1913. 
Present:—-Sir Arthur Reid, Kr., Chief Judge, 
Mr. Justice Rattigan and 
Mr. Justice Chevis. 
EMPEROR- PROSECUTOR 


i VETSUS 


MAWAGZ AND oraers—sAccusep. 

Criminal Procedure Code (Act V of 1898), s. 514— 

Scope of security for keeping peace—Breach of peace— 
Magistrate convicting person bound—Forfeiture of 
bond—Subsequent action, 

If, in convicting a person of an offence involving the 
forfeiture of a bond for keeping the peace, a Magis- 
trate, who has knowledge of the fact thatthe person 
before him has, by his conduct, forfeited his bond, does 
not make any order for forfeiture, he must be taken 
to have decided not to take action on the bond in 
respect of that particular breach of the peace, and he 
cannot thereafter re-consider and add to his order by 
directing forfeiture of the recognizance. 
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Gul Khan yv. King-Emperor, 26 P. R. 1904 Or; 1 Cr 
Lid. 1109, In re Ram Chander Lalla, 1 C. L. R, 184, 
In re Parbatti Charn Bose, 3 C. L. R. 406, followed. 

Emperor v, Raja Ram, 25 A. 202; A. W. N. (1903) 
237, not followed. - 


Case raported by the Sessions Judge, 
Jhelum Division, with his letter No. 667, 
cated the 4th September 1912, for orders of 
the Chief Court. E 

ORDER.——Sevəral persons were charged 
before the Magistrate, lst class, with the 
offence of rioting and were convicted by him. 
In his judgment, he Magistrate referred to 
the fact that certain of the said persons were 
under security under section 107, Oriminal 
Procedure Code, and added “1 shall take 
this into consideration in apportioning punish- 
meni” He accordingly sentenced all the ac- 
cused persons to fines but imposed heavier fines 
upon such of them as were under security. The 
learned Sessions Judge on appeal reduced the 
fines imposed on the latter to the same amount 
as that imposed on the other accased persons, 
on the ground that the only reason given 
for imposing heavier fines on the former was 
that they were already under security to keep 
the peace at the time when they took part 
in the riot. The Sessions Judge remarked 
that that was no sufficient reason for treating 
them differently, inasmuch as the security 
bond had become liable to forfeiture on ac- 
sount of the present conviction. The learned 
Judge was, no doubt, under the impression 
that the Magistrate could take action there- 
after under section 514, Criminal Procedure 
Code, with regard to the forfeiture of the 
bonds. a 

In Qul Khan v. King-Emperor (1), 
Clark, O. J., held that in a case where a 
Magistrate has before him the fact that a 
person, convicted by him of an offence of 


-causing grievious hurt, is uuder security to 


keep the peace and such Magistrate has 
abstained from making any order for the 
forfeitare of the bond, it is not competent 
for him thereafter to inflict an additional 
penalty on a re-consideration of the circum- 
stances by adding to his order, at a subse- 
quent period, an order for the forfeiture of 
the bond. The learned Chief Judge, in the 
course of his judgment, observed :—'' The 
Magistrate having inflicted sentences of im- 
prisonment with the knowledge that the 
bonds were forfeited, and having abstained 


from making any order for the forfeiture of 
(1) 26 P. R. 1904 Gr; 1 Gr. Is J. 1100, 
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the bonds, it must “be taken that he deter- 
mined not to proceed on them for that 
particular instance of breach of the peace.” 
On the other hand, the Allahabad High 
Court has held that there is nothing in sec- 
tion 514 of the Criminal Procedure Code, to 
debar a Magistrate from taking action at 
any time with regard to the forfeiture of 
such bonds [Emperor v. Raja Ram (2)]. The 
question referred to the Full Benchis whe- 
ther the ruling of the late Chief Judge 
or thatof the Allahabad High Court is to be 
followed. 

There is, it is trne, nothing in section 514 
of the Coda to debar a Magistrate, who 
has convicted a person of an offence which 
involves the forfeiture of the bond, from 
subsequently taking action against that 
person by forfeiting the bond in question, but, 
in our opinion, the spirit of the section is 
in favour of the view taken by Sir William 
Clark and by the Judges of the High Court 
of Calcutta in In re Ram Ohunder Lalla (3) and 
In re Parbatit Oharn Bose (4). We think it is 
a legitimate inference that, ifa Magistrate, 
who has knowledge of the fact that the person 
before him has, by his conduct, forfeited his 
bond, does not make any order for forfeiture, 
he must be taken to have decided not to 
take action on the bond in respect of that 
particular breach of the peace, and that he 
cannot thereafter re-consider and add to his 
order by directing forfeiture of the recogniz- 
ance. In the present case, the Magistrate 
was admittedly aware of the fact that the 
bonds had been forfeited but, instead of tak- 
ing action under section 514 of the Code, 
he preferred to impose heavier fines upon 
such accused as were under security. The 
mere fact that by his omission to make this 
clear in his judgment the Sessions Judga was 
led to reduce the fines upon those persona, 
cannot justify the Magistrate in now taking 
action for the forfeiture of the bonds. 

Wih these remarks, we direct that the 
record be returned to the Sessions Judge 
with reference to his letter addressed to the 
Registrar and dated the 4th September 1912. 
We have informed the respondents who are 
present in Court that no “further action will 


be taken against them in respect of their 
past misconduct. 


* 


(2) 10. I. R. 184 i 
(4) 30. L. R. 408. 
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CALCUITA HIGH COURT. 
CRIMINAL APPEAL No. 701 of 1912. 
November 4, 1912. 
Present:—Mr. Justice Chitty and 
Mr. Justice Richardson. 
Nita NADA Day —\s30sa0 — 
APPELLANT 


VEr8SUS 
EMPEROR—Resronpant 


Trade mark, what is—Trade name—Distinction 


~~ Merchandise Marks Act (IV of 1889), ss.6,7—-Penal . , 


Code (Act XLV of 1880), ss. 432, 485, 436 — Dispute 
about trade name- ~Dispute of civil nature. 

A. trade mark mast be some visible concrete device 
or design affixed to goods to indicate that they are the 
manufacture of the person whose property the trade 


- markis. Ib may consist of a nameimpressed in some 


distinctive way. 

The distinction between a trade mark and a trade 
name is clear. 

Remarks of Lord Blackburn in Singer Manufacturing 
Co. v. Loog, 8 App. Cas. J5 at p. 32; 52 L.J. Oh. 481; 
43 L. T. 8; 31 W. R, 325, refered to. 

The improper use of a trade name may fall within 
the purview of section 6 of the Merchandise Marks 
Act, and be punishable under section 6 or 7 asa false 
trade description. Bub when the accused is charged 
under sections 482, 485 and 486 of the Indian Penal 
Code, the complainant must prove that he has a trade 
mark which the accused has infringed. 

The complainant claimed simply the use of a cer- 
tain name on umbrellas manufactured by him and 
charged the accused under sections 482, 485 and 486 
of the Penal Code: 

Held, that the dispute between the parties was one 
ofa civil nature and ought never to have been 
brought in the Criminal Court. 


Appeal agdinst”the order of the fourth 
Presidency Magistrate of Calcutta, dated 
August 22nd, 1912. 

Mr. Norton, Babus Atulya Oharan Bose and 
Jamang Mohan Ohatterjee, for the Appellant. 

Mr. G. R. P. Kenrick, K.O., Adocate-Gener- 
al and Babu Dasarathi Sanyal, for the 
Crown. 


JUDGMENT. —The appellant, Anath Nath 
Dey, has beoneconvicted by the fourth Pre- 


-sideney Magistrate of offences under sections 


482, 485 and 486 of the Indian Penal Code 
and sentenced to pay a fine of Rx, 210 or in 
default to undergo three months’ simple impri- 
sonment, tha fine, if realised, to be paid to the 
complainant as compensation. The, appel- 
lant was also charged in the alternative with 
offences under sections 6 and 7 of the Mer- 
chandise Marks Act, 1889, but béyond stating 
the fact at the commencement of his judgment, 
the learned Magistrate has taken no farther 
notice of it. He has not atall discussed those 
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charges or come to any finding upoh them. 
The case of the complainant, Ashutosh Pal, 
as pub forward in his petition of complaint, 
is that he manufactures and carries on 
business in umbrellas; that his business is 
of long standing and his umbrellas known in 
the market as “Batto Kristo Pal” umbrellas, 
Batto Kristo Pal being the name of his son; 
that his trade mark is the devica annexed to 
the petition and marked A. (In Court it has 
been marked as Exhibit 1). He farther com- 
plained that the appellant, who had recently 
started business in umbrellas, had counterfeited 
the said trade mark, using one very similar to 
it, Exhibit B. (In Court, that has been marked 
as Exhibit 2.) He accordingly charged the 
appellant under sections 482, 485 and 486, 
Indian Penal Code, and sections 6 and 7 of 
the Merchandise Marks Act, 1889. The 
appellant filed a written statement denying 
the complainant’s trade-mark. He alleged 
that Batto Kristo Pal was the son of Tulsi 
Das Pal, whose umbrella business he (the 
appellant) had purchased. He further com- 
plained that the parties being rival traders, 
this case had b3en brought against him 
falsely and maliciously in order to ruin his 
business. 

When the case cameon for hearing, the 
complainant gave evidence. He swore that 
the umbrellas manufactured by him in the 
name of his son were known as “Batto 
Kristo Pal” umbrellas. He further swore to 
the desiga (Exhibit 1) and to ths appellant’s 
alleged counterfeit of it (Exhibit 2). In cross- 
examination, he alleged his trade mark in 
umbrellas to be “Batto Kristo Pal” or “Sri 
Batto Kristo Pal.” One of the complainant's 
partners, Nagendra Nath Day, sbabod: — The 
trade-mark of the umbrellas is ‘Butto Kristo 
Pal?” The other partner, Lal Behari Ghosh, 
in cross-examination went further, He said: — 
“Our trade mark is ‘Butto Krigto Pal,’ This 
configuration (meaning Exhibit 1) is not our 
trade mark. ‘Batto Kristo Pal’ only is our 
trade mark.” He admitted that it had 
not boen advertised, sttll less registered. 
Batto Kristo Pal, the son of complainant, 
has no business connection with his father, 
excopt that Nogendra Nath Day, one of 
the complainantés partners, is also his 
partner. They carry on a separates busi- 
ness at 120, Old China Bazar, the com- 
plainant’s shop being at 421. Butto 
Krisip Pal, in crogs-examination, said:— 
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“Batto Kristo Pal is my “ trade markfat No. 
120. The shop at No. 120 was opened three or 
four years ago.” The complainant called a 
number of other witnesses, merchants who 
had bought umbrellas of his firm and others. 
Not one of them speaks toany device or trade 
mark of the complainant, but their evidence 
goes to show that there is a brand of 
umbrellas in the market known Butto Kristo 
Pal umbrellas, and when they are asked for 
such umbrellas, they write to the complainant's 
firm for them, It is said that the come 
plainant has been doing this business for 10 
or 12 years. 

The charge against the appellant is that 
he has also been selling umbrellas as “Butto 
Kristo Pal” nmbrellas,a number of which 
were found at his placa of business, Nos. 
125-6, Old China Bazar. A wooden block, 
the die of Exhibit 2, was also found and has 
been putin to support the charge under 
section 485. 

The appellant called evidence to show 
that Tulsidas Pal, who admittedly had dealt 
in umbrellas for 20 or 25 years previous of 
his insolvency in 1908, had used the name of 
‘Batto Kristo Pal’ to denote one class of his 


_umbrellas for three or four years prior to 1908, 


he also having a son Butto Kristo Pal. Tulsi 
Das Pal is a cousin of the complainant, who 
learnt his business in Tulsi Das’s shop. It 
was further alleged that Tulsi Das Pal, on the 
eve of his insolvency, sold his business to the 
appellant who has since carried iton. There 
can be no doubt that Tulsi Das Pab before 
1908, and the appellant since that date have 
received orders from the mofussil for ‘Butto 
Kristo Pal’ umbrellas. 

On this evidence, the learned Magistrate 
has convicted the appellant under sections 
482,485 and 486, Indian Penal Code. In 
our opinion, that conviction cannot possibly 
stand. 

A trade mark must be some visib:econcrete 
device or design affixed to goods to indicate 
that they are the manufacture by the person 
whose property the trade-markis. It might, 
no doubt, consist of a name impressd in some 
distinctive way. | In this, case the 
complainant has no exclusive right to 
manufacture umbrellas or even umbrellas of 
a particular kind, Allthat be could claim 
would be, that, no other manufacturer should 
so mark umbrellas as to pass them off as the 
complainant's manufacture when they were 
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not. This, the complainant alleged, the 
appellant had done by affixing a mark or 
design closely resembling his own and 
containing the name “Butto Kristo Pal.” 
The complainant, however, has completely 
failed to show that he has any such trade 
mark. In his complaint, he put forward 
Exhibit 1 as his trade mark, but in his 
examination he went back on this and claimed 
simply the use of the name “Butto Kristo 
Pal.” His partner, Lal Behari Ghosh, went 
further and denied that Exhibit 1 was their 
trade. mark, while the son, Butto Kristo Pal, 
claimed the name as his trade mark in a 
business independent of his father’s. Not 
one of the complainant's witnesses speaks to 
the complainant having any trade mark, 
meaning any design or device, nordo they 
suggest that his umbrellas are known by any 
such trade mark, It appears that the case 
was allowed to change its character as it 
went on. From a case relating to the 
making and use ofa false trade mark, it 
drifted into a case of using a false trade 
name. The distinction between a trade mark 
and a trade-name is clear, seo the remarks of 
Lord Blackburn in Singer Manufacturing Oo. 
v. Loog (1). Theimproper use of a trade 
name might fall within the purview of 
section 5 of the Merchandise Marks Act, and 
be punishable under section 6 or 7 asa 
false trade description. That, however, is 
not the case here. Thera is no proved trade 
mark of the complainant for infringing which 
the appellant can be convicted under sections 
482, 485 or 486, Indian Penal Code. Weare 
not prepared to say what might have been 
the result had the case been confined to the 
charges under sections 6 and 7 of the Mer- 
chandise Marks Act. It has not been dealt 
with on that footing, and the appellant 
conld not, as the evidence at present stands, 
be convicted under either of those sections. 

e allow the appeal, seb aside the con- 
viction under sections 482, 485 and 486 of 
the Indian Penal Code, and direct that the 
fine, if paid, be refunded. The property 
confiscated must be returned to the 
appellant. We may add that we agree with 
the contention of the appellant that this 
case ought never to have been brought in the 
Criminal Court. The dispute between the 


(1) (1882) 8 A. C. 15 at p. 32; 52 L. J. Ch. 181; 48 
oL, T. 8; 81 W. R. 325. 
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parties is one of a civil nature, and could have 
been much more satisfactorily dealb with by 
a Civil Court. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 204 or 1912, 
June 6, 1912. 

Present: —Mr. Justico Holmwood and 
Mr, Justica Imam. 
IBRAHIM AND otraers—Accussp-— 
l APPELLANTS 

- BPETSUS 


EMPEROR—Opposire Party. . 

Evidence Act (I of 18723, s. 33—~Approver—Eaxami- 
nation-in-chief at Sessions inquiry—~No cross-examination 
by accused— Death of approver before Sessions trial — 
Evidence, whether admissible under section 88—Evi- 
dentiary value of evidence. 

The practice in Sessions inquiries is not to croes- 
examine the prosecution witnesses unless, at the con- 
clusion of the case, when the charge is drawn up, the 
accused thinks it worth while to defend himself in the 
first Court, and under the new provisions of the 
amended Code of Criminal Procedure, get the charge 
cancelled by cross-examining the witnesses and by 
entering into his defenee. Butif from the first he 
takes no such action, although he has the right to do 
go, it can hardly ba said that he had the opportunity 
to cross-examine. i 

Ata Sessions inquiry, a lengthy examination-in-chief 
of an approver was read over to him and admitted to be 
correct, but the accused persons were not asked then 
and there to cross-examine him. Before the trial in 
the Court of Session, the approver died and his evidence 
was putin under section 33 of the Evidence Act: 

Held, that it was doubtful whether the evidence was 
admissible under the section, and even if ib were ad- 
missible, its evidentiary value was small. 


Appeal against the judgment of the Ses- 


‘gions Judge of Sylhet, dated December 13th, 


1911. s f 
Babu Debendra Nath Bhattacharjee for 
Babu Dasarathi Sanyal, for the Appellants. ` 
Mr. Orr, Daputy Legal Remembrancer, for 
the Orown. 


JUDGMENT.—This is an appeal from the 
jadgment and sentence of the learned Sessions 
Jadge of Sylhet, at the Sessions held at 
Cachar, who differing from both the 
assessors found the six appellants guilty 
of the offence of dacoity under section 395, 
Indian Penal Code, and sentenced them each 
to five years’ rigorous imprisonment, ° 
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There is no doubt thata véry serious 
dacoity took place onthe night of the 2nd 
May 1911 in the house of Sonai, Goalini of 
-Ramnagar and a large quantity of valuable 
property. belonging to herself and to her 
pujart, Balbhadra, was carried off, 

Of the six appellants Hasan and Sajid 
have elected to escape from Jail without 
having their appeal heard. Their appeals 
must, therefore, be dismissed and the con- 
viction and sentence passed upon them 
confirmed. 

With regard to the appellant Basanta, 
who is a Manipuri, he madea confession 
before the Deputy Magistrate who speaks 
t> its being entirely voluntary, and that 
confession, though now retracted. is fully 
corroborated by his positive identification 
by the Brahman Balbhadra and he was 
also described as a fair-complexioned Mani- 
puri long before his arrest. We, therefore, 
think that there is no doubt as to the pro- 
priety of his conviction and his appeal is 
dismissed. 


As regards the other three men, Ibrahim, 
Husuf and Masan, there is some doubt. The 
evidence of the deceased approver Rahamat 
was put in {under section 33 of the 
Evidence Act and laid before the Assessors. 
Bat the Assessors with great force said that 
they could not give any opinion whatever 
aij to the value of that evidence, inasmuch 
as there had baen no cross-examination of 
the witness and they had neither seen him 
nor heard him in the witness-box. Now, 
this isa position which can fairly be taken 
by a Jury as Judges of fast, and if the Jary 
took such a position, itis diffizult to see 
how it could be escaped from. The learned 
Judge, of course, was not bound by the 
opinion of the Assessors,’ nor are we. But 
we cannot shut our eyes to the very cogent 
objection which the Assessors took to this 
evidence ; and although it may be admissible 
technically under the terms of section 33 — 
even this, in our opinion, seems doubtful—its 
evidentiary value is small indeed. The 
‘doubt which we express as to its admissi- 
bility is because section 33 says that the 
adverse party in the first proceeding must 
have the right and opportunity to cross- 
examine. Now the practice in Sessions 
inquiries is not to cross-examine the prosecu- 
tion witnesses unless, ab the conclusion of the 
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case when the charge is drawn up, the 
accused thinks it worth while to defend 
himself in the first Court, and, under the 
new provisions of the amended Code of 
Criminal Procedure, get the charge cancelled 
by cross-examining the witnesses and by 
entering into his defence. Bat if from the 
first he takes no such action, although itis 
clear he has the right to do so, it can hardly 
be said that he had the opportunity to cross- 
examine, We are borne out in this view 
by the fact that onthe record itis stated 
that a lengthy examination-in-chief of the 
approver was read over to him and admitted 
to be correct, and it does not appear that the 
@901381 persons were asked then and thera 
to cross-examine if they wished to. We 
think in the case of approvers, having regard 
to the difficulty which has arisen in this 
case, that it would bea sound principle for 
the committing Court to clearly bring to 
the notice of the defence that it is their duty 
to cross-examine the approver, if they desire 
to do so, directly his evidence is given The 
fact that some of the witnesses were cross- 
examined would make the inferences from the 
reaord itself and from the fact that the 
approver was nos cross-examined even 
stronger. Wecanattach no importance to 
this evidence. That basing so, we have to 
consider whether the independent evidence 
against these thras man is sufficient for their 
conviction. 

Wa tako the cwe of Basa! first. Thore 
appəsrs to bə nothing against him excəpt 
that he was seen attending a mesting in the 
house of Masan on the day before the 
dacrvity. Now this in itself would not ba 
suffisient to imolicate him in the crima, 
and when the complicity of Masan is doubb- 
fal, this evidence bəoməs practically 
worthless. 


Then as regards Ibrahim, there are two 
matters against him, one that he exchanged 
certain old cosins of the period between 1849 
and 1862, containing the head of the late 
Qacen Empress Victoria without the crown 
which are kaownas Bibimarka Rupees, and 
that Hassan Raja Mirasdur, to whom they 
were offered, stated that he would aczept 
them at a discount of 6 per cent. if he would 
bring a hundred such rupees. He was 
unable to bring this number although we 
have itin evidence that 2,000 old coins had 


+ 


408 
NANOHAND SHIVOHAND, Iv re. 


been stolen. But thąre is no description of 
these old coins inthe record. Sonai says 
she began to collect them some 83 years 
ago. That would bring us back to 1878-79 
and would not necessarily imply that they 
were coins of an earlier date than 1864; she 
says there were two bags of 2,000 rupees and 
this seems to have included modern coins as 
well as old coins. In the list given to the Police, 
no distinction was made, and the present 
statement thatthe old coins were kept ina 
butlot is thereby contradicted ; and as there 
is no mention of the butloř in any of the 
three lists given to the Police on the day 
of occurrence on the 3rd May and on the 
“llth May, it would appear very doubtful 
whether these coina were kept in the builoz 
and, therefore, whether the buatloi itself, 
which is an article in common use in 
all villages, was properly identified as the 
property of Sonai. This is a matter we shall 
consider when we are considering Musan’s 
case. 

The other important matter against 
Ibrahim is that he was seen in the company 
of Sajid or. Monday, the date of occurrence. 
Now Sajid appears to bea very dangerous 
character. But being in his company is 
hardly sufficient evidence that Ibrahim 
committed the dacoity. Of course, this 
evidence would only be corroborative of the 
approver’s evidence, and if we can place no 
reliance on that, this evidence is also 
valueless. 

As regards Musan, the articles which he 
is said to Rave produced, to which we have 
referred, and were said to have been iden- 
tified area butlod anda thal said to have 
belonged to Balbhadra. These articles are 
of little value, and it is extraordinary, 
considering the pressure that was brought 
to bear on Musan and his alleged willingness 
to produce the stolen property which was in 
his possession, that he produced nothing 
more than these two worthless pieces of 
brass. Ifhe wasa party to the dacoity, he 
must have beer in possession ofa huge 
number of rupees and other articles. His 
nephew first of all produced the tagar and 
thal which were not identified by the 
complainant Sonai, and the evidence as to 
identification is rendered of very little value 
by the extraordinary procedure of the Sub- 
Inspector, who left the search witnesses at 
Musan’s house and went to show the things 
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to Sonai in the presence of no witnesses 
whatever. When he came back, he was very 
angry ab being tricked. He brought 
pressure to bear on Musan to bring the buéloz 
and thal and again went back to Sonali, and 
if his temper was not improved by that time, 
it seems tous extremely probable that he 
also brought pressure to bear on Sonai to say 
that the things were hers. There is nothing 
to show to the contrary, and as we have said, 
these articles had never been mentioned 
until they were found with Masan. We, 
therefore, think that it would be dangerous 
to uphold the convictions, in these three 
cases, 

The appeals of Hassan, Sajid and Basanta 
are dissmissed. The appeals of Ibrahim, 
Eusuf and Musan are allowed and they will 
be acquitted and released. 


BOMBAY HIGH COURT. 
OURIMINAL Raviston Petition No, 317 or 1912. 
November 13, 1912. 

Present: —-Mr. Justice Batchelor and 
Mr. Justice Rao. 

In re NANCHAND SHIVCHAND—. 


APPLICANT. 

Criminal Procedure Code (Act Y of 1898), s. 195— 
Bombay District Municipalities Act (IIT of 1901), 8. 22 
—-Sanction to prosecute—Court—District Judge acting 
under section 22—Penal Code (Act XLV of 1860), 
ss. 198, 511. 

A District Judge, when acting under section 22 of 
the Bombay District Municipal Act, is a “Court” within 
ae meaning of section 195 (6), Criminal Procedure 

ode, 

Balaji Sakharam Gurav v. Merwanji Nowroji Antia, 
(1895) P. J. 544, distinguished. 

Raghodbuns Sahoy v. Kokit Singh, 17 O. 872, re- 
hed upon. e 

A prosecution for attempting to fabricate false 
evidence before the District Judge, when acting in 
this capacity, cannot lie without a sanction under 
section 195. , 

The word “Court” in the Criminal Procedure Code 
has a wider meaning than the words “Court of Jus. 
tice” as defined in the Penal Code. 

Having regard to the obvious purpose for which 
section 195 was enacted, the widest possible meaning 
should be given to the word “Court’’*as occurring in 
that seotion. : 


Mr. Ratkes (with him Mr. J, R. Gharpure), 


for the Applicant, ; 
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«Mr. T, R. Desar, for the Opponent, 


Mr. L. A. Shah, acting Government 
‘Pleader, for the Crown. 


JUDGMENT.—In this case, there is 
pending against the present petitioner a 
prosecution wLich imputes to the peti- 
tioner the offence of attempting to fabricate 
false evidence against the complainant to 
the effect that complainant offered to give 
bribes and threatened people in the matter 
of the election of the Sirur Municipality 
for the purpose of using such false evi- 
dence in a judicial proceeding, that is to 
say, in the proceeding which took place 
before the District Judge, 
section 22 of the Bombay District Municipal 
Act of 1901. The prosecution is pending 
in the Sub-Divisional Magistrate’s Court. 
The question which arises on this petition 
is whether such a prosecution is competent 
without previous sanction having basen 
obtained under section 195 of the Criminal 
- Procedure Code. Admittedly, the offence 
alleged against the petitioner falls under 
section 193 of the Indian Penal Oode, and 
that is one of the sections which are 
mentioned in clause (6) of section 195 of 
the Criminal Procedure Code as requiring 
the previous sanction of the Court where 
the alleged offence is committed in or in 
relation to any proceeding in any Court. 
There is no donbt in this case that the 
offence as alleged -was committed in or in 
-relation to the proceeding before the Dis- 
trict Judge acting under section 22 of the 
Municipal Act;and the only question 
which now falls to be determined is whether 
the District Judge when so acting, is or 
is not a Court within. the meaning of 
clause (b) of section 195 of the Criminal 
Procedure Oode. If heis to be regarded 
as a Conrt, then admittedly this progecu- 
tion is bad, being without the sanction re- 
quired by law. The word “Court” is not de- 
fined in the Oriminal Procedure Code itself; 
but in sub section 2 of section 195, it is pro- 
vided that in clauses (b) and (c) of sub- 
section (1), the term “Court” means a Civil; 
Revenue or Criminal Court, but does pot 
include a Registrar or Sab-Registrar under 
the Indian Registration Act of 1877. The 
learned Government Pleader for the opponents 
has called our attention to the case of Balaji 
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Sakharam Gurav v Merwanii Nowroit Antia 
(1), where it was held that a District Judge 
acting under a section, corresponding with 
that now before us, isnot a‘ Court” within 
the meaning of section 622 of the old Code of 
Civil Procedure. This, however, as it seems 
to us, does not carry the mater very far, 
forthe only point which then engaged the 
attention of the Bench was whether the Dis- 
trict Judge, when acting under the Municipal 
Statute, was a Civil Court amenable to the 
revislonary jurisdiction of this Court. The 
fact that that question had to be answered in 
the negativa seems to us to throw but little 
light upon the different question whether the 
District Judge in such circumstances is or ig 
not a Court for the purposes of section 195 of 
the Criminal Procedure Code. Upon this 
point, we think that guidance is afforded 
to us by the decision in Raghoobuns Sahoy v. 
Kotil Singh (2), where the learned Judges 
says that the word “Cours” in the Criminal 
Procedure Code, certainly has a wider mean- 
ing than the words “Court of Justice,” as 
defined in the Penal Code. “Having regard” 
they say, to the obvious purpose for which 
section 195 was enacted, we think that the 
widest possible meaning should be given to 
the word ‘Court’ as occurring in that section.” 
We agree with this interpretation of the gec- 
tion, for it appears to us that the reason of 
the thing is in favour of that view. In other 
words, we think that the same reasons, which 
necessitate the precautions imposed on a 
prosecution in respect of offences committed in 
regard to an ordinary Civil or Criminal Court, 
equally require that those precautions be 
observed where the alleged offences have 
occurred in connection with proceedings held 
by the District Judge acting under the 
Municipal Act. It may be observed also that 
the word “Court”, as defined in section 3 of 
the Evidence Act, ie wide enough to include 
a District Judge acting as described. In 
that capacity, the District Judge is eby the 
Statute empowered to receive evidence on 
oath, to hold inquiry into the matters in 
controversy, to summon and enforce the 
attendance of witnesses, and finally to decide 
the matters in dispute, making such award of 
costs as to him may seem right. It is true 
that in sub-section 2 of section 22, the District 


(1) (1895) P. J. 544, 
(2) 17 0, 872° 
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Judge is described as empowered to act as 
if he were a Civil Court, and it may bs 
suggested that these words negative the 
theory that he is in law a Civil Court. 
That, however, does not negative the view 
that he may be a Court, and that he should be 
a Court, whether Civil or other, is all that is 
required under section 195 of the Criminal 
Procedure Code. Following the Calcutta de- 
cision which we have cited, we think that he 
should be so regarded. 

Upon these grounds, we are of opinion that 
this prosecution is unsustainable, inasmuch 
ag it has not received that sanction which the 
law imperatively requires. The Rule, there- 
fore, must be made absolute and the proceed- 
ings hitherto held before the Sub Divisional 
Magistrate must be set aside. 

Rule made absolute. 


BOMBAY HIGH COURT. 
Criuinat Revision Petirion No. 274 or 1922, 
October 10, 1912. 
Fresent:-—Mr. Justice Batchelor and 
Mr. Justice Rao, 

In re DNYANOBA PANDURANG BAMNE 

— PETITIONER. . 

Criminal Procedure Code (Act V of 1898), s. 183 et 
seq— Jurisdiction — Bona fide claim of title—Inquiry 
how to be made. | o. 

Under segtion 133 and following of the Criminal 
Procedure Code, what the inquiring Magistrate has to 
consider is whether there isoris nota bona fide pri- 
vate claim to title. If there is such a bena fide claim, 
then he is debarred from proceeding further. Tf he is 
of opinion that there is no bona fide claim of private 
title, then he is to proceed as indicated in the sec- 
tions of the Code. ; 4 h 

In re Maharana Shri Jaswatsangji Fatesangjt, 22 B. 
988, In re Narayan Jivan Mestri, 4 Bom. L. R. 187, 
Emperor v. Dost Muhammad, 28 A. 98, 2 A. L, J. 599, 
A. W. N. (1905) 202, 2 Cr. L. J. 517, relied upon. 

It is yot open tothe Magistrate to select for his 
decision certain evidence, to discard other evidence 
on the ground that, even if taken by him, he would 
not believe it, and then to determine the very ques- 
tion of title involved. E 

Mr Q. K. Dandekar, for the Petitioner. 

Mr. L. A. Shah, acting Government Plea- 
der, for the Crown. l 

JUDGMENT.—We tbink that owing to 
ihe material irregularities which have 
occurred in the conduct of these proceedings, 
we must make the Rule aksoluteand discharge 
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the order made by the Sub-Divisional 
Magistrate on the 22ad December 1911. 
That order, as we read it, is based upon the 
report mads by the Mamlatdar and second 
class Magistrate apparently in November 
1911. Now this report of the second class 
Magistrate shows, we think, that he misap- 
prehended his legal authority under seg- 
tion 133 and following of the Criminal 
Procedure Code. Under those sections, what 
the inquiring Magistrate has to consider is 
whether there is or is not a bona file private 
claim to title. If he finds that there is sash 
a bona fide claim, then under the rulings of 
the Oourts he is debarred from proceeding 
further: see In re Maharana Shri Jaswatsingj¢ 
Fatesangji (L); In re Narayan Jivan Mestri (2) 
and Emperor v. Dost Muhammad (8). If the 
Magistrate is of opinion that there is no 
bona fide claim of private title, then heis to 
proceed as indicated in the sections of the 
Code. But what’ the Magistrate here 
purports to have done, as we read his repcrt, 
is this: selecting for his decision certain 
evidence, and discarding other evidence, 
because he says that, even if taken by him, 
he would not believe it, he proceeds to 
determine the very question of title involved. 
That was clearly outside his jurisdiction. Ib 
was sought to save the order on the ground 
that the applicant, though he had notice 
to appear on the 22ad Jaly, did not appear 
on that date; and, therefore, it is urged the 
Magistrate would have been entitled to 
proceed under section 136 and to make the 
order absolate forthwith. That, however, is 
not what the Magistrate did. On the cən- 
trary, he very rightly allowed the applicant a 
further opportunity to appear before the 
second class Magistrate, and the applicant 
did so appear. This concession being made, 
we are of opinion that matters were ia the 
legal position contemplated by section 137, 
and that the second class Magistrate was 
bound to make the inquiry prescribed by 
that section. Since no such inquiry was 
made, we must make the present Rule abso- 
lute. This order will -not preclude the 
Magistrates from taking any further legal 
action which they may desire to take 
Rule made absolute. 


(1) 22 B. 988. s 

(2) 4 Bom. L. R. 187. 

(3) 28 A. 93; 2 A, L. J. 599; A. W. N. (1995) 202; 
2 Cr, L. J. 517. . i 
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BOMBAY HIGH COURT. 
Criminal Revision Petition No. 284 of 1912, 
f November 16, 1912. 
Present: —Mr. Justice Batchelor and 
: Mr. Justice Rao. 
In re GOPALA BHAU CHANGULSA 
— APPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation —False charge deliberately made —Order 
sanctioning prosecution of complainant. 

There is no ground or reason in law to prevent 
compensation being granted to an accused under 
section 250, Criminal Procedure Code, in a case in 
which the Magistrate also directs a prosecution of the 
complainant for bringing a false charge. 

Bachu Lal vy. Jagdam Sahai, 25 O. 181, dissented 
from. | 

Adikkan v. Alagan, 21 M. 237, followed. 

The provisions of section 250 may be used to supply 
one form of punishment for a serious false charge 
isliberately and maliciously made, The section is as 
applicable to such false charges as it is to a merely 
triy2lous charge brought with the sole intert of 
wun FING. 

Emperor Y. Bai Asha; 5 Bom. L. R. 123 and Benz 
Madhus Kurmi v, Kumud Kumar Biswas, 30 C. 123, 
6 0. W. N. 799, relied upon. 

Çriminal application for revision from 
an order passed by the first class Magistrate 
at Karad. 

Mr. S. R. Barhle, for the Applicant. 

Mr. S. S. Putar, for the Opponents, 

Mr. L. A Shak, Government Pleader, for 


the Crown. 
JUDGMENT.—In this case, the petitioner 


complains of an order made by the learned 
Magistrate under section 250 of the Criminal 


Procedure Code, whereby the petitioner is . 


directed to pay compensation to certain per- 
sons whom he groundlessly accused of the 
offence of theft. The learned Magistrate, as 
his judgment clearly shows, came to the con- 
clusion that the charge was deliberately false 
but if it was false, it was also vexatious, and, 
therefore, he was entitled to apply the pro- 
visions of section 250. Having regard to the 
current rulings of all the High Courts, it is 
now settled that the provisions of section 250 
may be used to supply one form of punish- 
ment for a serious false charge deliberately 
and maliciously made. The decisions of the 
Courts show that section 250 is as applicable 
to such false charges as it is to a merely 
frivolans charge brought with the sole intent 
of annoying. Upon this point, it will be 
enough to refer to Emperor v. Bai Asha (1), 


@ (1) 5 Bom, L. R. 123. 
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and Bent Madhub Kurni v, Kumud Kumar 
Biswas (2). Bat then it was said that in 
this case the Magistrate’s order is objection- 
able and ought to ba discharged, because, not 
content with making this order for compen- 
sation, he has also given expression to his 
Opinion that the complainan® and his wit- 
nesses should be prosecuted under sections 
211 and 193 of the Indian Penal Code, and 
as we are informed, proceedings to obtain 
sanction for such prosecution are actually 
pending. 

In support of this argument, reliance is 
placed upon the decision in Bachu Dal v. 
Jagdam Sahat (3), where the learned Judges 
thought thatit was an improper exercise of 
the Magistrate’s discretion ‘to award compen- 
sation under section 250 of thé Criminal Pro- 
cedure Oode and also to direct or sanction the 
prosecution under section 211 of the Indian 
Penal Code. There is no Bombay decision 
bearing directly upon this point, and upon the 
best consideration which-we can give to the 
provisions of the Code, we think that we 
ought not to interfere with the Magistrate’s 
order. It is indisputable that the Magistrate 
had power to make that order and; with great 
respect to the learned Judges who. decided 
Bachu Lal v. Jagdum Sahai (3), we are not 
prepared to say that the Magistrate’s exercise 
of his discretion was perverse.or unwise. In 
Adikkan v. Alagan (4),.the Madras High 
Court, on considering a similar position of 
affairs, point oub that the sanction to pro- 
secute for making a false charge is granted 
on grounds of public policy for an offence 
against public justice, whereas the order for 
compensation is granted partly in order to 
deter complainants from making vexatious or 
frivolous complaints, and partly in order to 
compensate the accused persons for the 
trouble and expense te which they have been 
put by reason of the false complaint. Their, 
Lordships add; — We can see no ground in 
law or reason why compensation*should not 
ba granted in a case in which the Magistrate 
also directg a prosecution for making a false 
charge.” We agree with this interpretation 
of the sections of the Criminal Procedure 
Code, and wé think that it is justified by 
the manifestly diverse purposes which the 


(2) 30 0. 123; 6 O. W. N, 799. 
(3) 26 ©. 181. . 
(4) 21 M. 237. : 
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two remedies provided, by the Code are in- 
tended to serve. We donot think that as a 
result of such orders, any prejudice should 
necessarily be created against a complainant 
when proceedings in regard to sanctioning 
his prosecution come up for devision. No 
complaint on fhis score could have been 
made if the Magistrate had merely expressed 


his opinion that the accusation was false, as 


he was perfectly entitled to do; and the 
accused seems to us to bein no worse posi- 
tion, so far as regards the further proceed. 
ings, merely because the Magistrate gave 
effect ta his opinion by making an order for 
‘compensation. 

On these grounds, we think that there is 
no reason for our interferenca in revision with 
the Magistrate's order, and we mast, there- 
fore, discharge this Rule. 


Rule discharged. 


CALCUTTA HIGH COURT. 
CrrutnaL Revision Petition No. 1612 oF 1912, 
January 8, 1913. 

Present:-~Mr. Justica Sharfuddin aud 
Mr. Justice Coxe. 

KHETTER MOHAN MITTHR—Accosap 
— PETITIONER 

versus È 


EMPEROR — PROSECUTOR. 

Criminal Procedure Code (Act V of 1898), ss. 41h), 190 
(c), 209—Complaint —Cognizance of offence on complaint 
—Haxamination of complainant— Issue of summons— 
Letter to Magistrate informing that accused used insult. 
ing language to writerand asking Magistrate to take 
action, whether complaint, 

A letter to a Magistrate informing him that a cer- 
tain person used insulting language to the writer and 
asking the Magistrate to take action, is a complaint 

„within the meaning of section 4 (h) of the Criminal 
Procedure Code; andthe Magistrate ought to examine 
the complainant on oath, undsr section 200 of the 
Oriminal Procedure Code, before issuing a summons 
to the accused. 

Rule against the order of the Deputy Ma- 
gistrate of Serampore, datal October 8th, 
1912, issuing summons against phe patitioner 
under saction 510, Indian Penal Code. 

FACTS.—On 8th Octobar 1912 the Sab- 


Divisional Magistrate of Serampore passed _ 


an order summoning the pətitioner hander 
seBtion 510, Indian Penal Code, , 
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Tho petitioner ascartained that the order 
was passed upon a letter written by Babu 
Nirapada Mukerjee, President of the Janai 
Union, dated 4th October 1912. f 

Petitioner applied for a copy of the sama 
but was refased. 

Petitioner has baen subsequently informed 
that the President in the letter wrote to the 
effect that the petitioner had used insulting 
words towards him and wanted to make 
an example of the petitioner as otherwise, 
if not checked, it will produce a bad effect. 

Summons was issued without a formal 
complaint and without any examination on 
oath of the complainant. 

~ The accused obtained this Bale. 

Babu Manmotha Nath Mukherjee, for’ the 
Petitioner. 

JUDGMENT.—This was a Rule calling 
upon the opposite party toshow cause why the 
proceedings should not be set aside for the 
present, on the ground that they were insti- 
tuted upon a complaint and that, therefore, 
process ought not to have been issued until 
the complainant had been examined on oath, 

The learned Sub-Divisional Magistrate has 
exvlained that he took cognizance of the 
offence under section 190 clause (c), Criminal 
Procedure Code. Bat it would seem that 
this must be a mistake, because the letter of 
Babu Nirapada Mukerjee, on which the 
proceedings were initiated, is onthe racord 
of the case, and if really the: case was not 
started on that letter, it is dificult to under- 
stand why it should fied a place oa the 
record. In that letter, Babu Nirapada 
Makerjae stated that the present petitioner 
used insulting language towards him and 
asked the Magistrate to take action. This 
cartainly eomes within the definition of 
complaint given in section 4, Orimiaal Pro- 
cedure Code; and the learned Magistrate, 
tharefore, should have examined the com- 
plainant and thea frocseded ia accordance 
with law. 

The Rule is made absolute. The Magis- 
trate will now proc33d to .examioe the 
complainant and then deal with the cse in 
accordanca with law, 

Rule made absolute. 


A 
e” 
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BOMBAY HIGH COURT. 
CRIMINAL Appaat NO, 374 or 1912, 
November 14, 1912. 
Presanit:—Mr. Justice Batchelor and 
Mr. Justice Rao. 
EMPEROR —Pros3ecoror 

"Versus 


`. RANCHHOD BAWLA—~Accusep. 

Practice— Warrant case—Non-compoundable offence 
Withdrawal from prosecution by private complainant-— 
Acquittal—Criminal Procedure Code (Act V of 1898), 
s3. 248, 253, 8345—Penal Code (Act XLV of 1869), 
s. 406. ` 

In a warrant case in respect of a non-compoundable 
offence, it is not competent to a Magistrate to enter 
an order of acquittal on a private complainant’s 
offering to withdraw from the prosecution, 

Queen-Empress v. Vithoba, (1887) Unrep. Ur. Cas. 
330 and Reg, v. Devam, 1 B. 64, distinguished. . 

Criminal appéal by the Government of 
Bombay, from an order of acquittal, passed 


by the second class Magistrate at Bardoli. 


Mr. L. A. Shah, 
Pleader, for the Crown. 
Mr. P. D. Bhide, for the Accased. 


JUDGMENT,.—The question which arises 
for decision here is whether in a warrant 
ease in respect of a non-compoundable offence, 
it is competent to the Magistrate on a private 
complainant’s offering to withdraw from the 
prosecution, fo enter an order of acquittal. 
We thick that it is not so competent. 

The facts in:this particular case are these: 
A complaint-was made to the Police accusing 
certain persons of the offence of criminal 
breach of trust punishable under section 406 
of the Indian Penal Code. That is a non- 
compoundable offence. The Police after 
inguiry committed the accused persons for 
trial to the Magistrate’s Court. The com- 
plainant was examined and the trial was 
postponed tillthe 7th June. On that day, 
complainant applied to the Magistrate to 
be allowed to withdraw from the case, 
urging that the accused persons were his 
labourers; that they had agreed to restore 
the property which he had accused them 
of misappropriating ; and that as the rainy 
season was approaching, he was unwilling 
to proceed. Thereupon, the learned Magis- 
trate made añ order to the effect that “the 
complainant is allowed to withdraw the 
case, and the accused are, therefore, acquitted 
under section 252 of the Criminal Procedure 
@ode.” In support of this order, the 


aching Governmant 
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Magistrate relied upon Quean-Hmopress v. 
Vithoba (1). 

We will revert to Vithoba’s case (1) in a 
moment, Babit is desirable at the ouiset 
to consider the general provisions of the 
Criminal Procedure Code in connection with 
the point before us. The onfy sections of 
the Code, which contemplate the termination 
of a criminal prosecution by private arrange- 
ment, are sections 248 and 845. Section 248 
occurs in Chapter XX of the Code, and that 
Chapter deals only with the trial of summons 
cases by Magistrates. As the case before 
us was a warrant case, ib is clear that 
section 243 cannot be invoked to sustain 
the Magistrate’s order. Section 345 is 
equally unavailing because it refers only to 
the compounding of offences which by law 
are allowed to ba compounded, and the 
offence here does not belong to that class. 
The trial in this case was a trial falling 
under the provisions of Chapter XXI of 
the Code, and the only means, by which 
an order of acquittal could legally be arrived 
at, are the means described in saction 258 
and the preceding sections; that is to say, 
an order of acquittal could be pronounced 
only where after the framing of a charge, 
the Magistrate is of opinion that the evidence 
is insufficient to justify a conviction. In this 
case, no charge was framed, and the Magis- 
trate, instead of exercising his own mind 
upon the evidence in the case, lias allowed 
the decision to be taken out of his hands by 
a private arrangement between the persons 


‘interested. It seems to us clear, therefore, 


+ 


upon the provisions of the Code, that the 
order under reference is unwarranted. 

As to Queen-Empress v. Vithoba (1), that 
ruling on the face of it carries matters no 
further than they are left by the decision in 
Reg. v. Devama (2), upon which the ruling is 
professedly grounded. Itis only necessary, 
therefore, for us to turn to Devama's case 
(2) and ascertain whether there*is any- 
thing in that decision which conflicts with 
the views we-have expressed above. We 
find that there is nothing. The facts in 
Devama’s case (2) were that a prosecution 


“had been instituted on an accusation of 


house-breaking in order to commit theft, an 

offence which was not legally compoundable; 

but after the inquiry had proceeded a certain 
a 


(1) (1887) Unyep. Or, Oas. 340, 
(2) 1 B, 64. 
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length before the Magigtrate, Mr. Middleton, 
he recorded an order saying that, since the 
parties had come to an agreement and the 
complainant had withdrawn her complaint, he 
dismissed the case. Subsequently, however, 
disagreements arose between the parties, and 
it was thought expedient to revive the pro- 
secution. The question, therefore, which 
ovcurred was whether Mr. Middleton’s order 
dismissing the case did or did not bar the 
revival of the ‘prosecution. It was decided 
that there was no bar. But the properiety 
or impropriety of Mr. Middleton’s order 
dismissing the case was not a matter which 
fell under the Bench’s consideration. Ib was 
assumed aud not decided that this order of 
dismissal was good, and the only question 
was whether upon this assurnption, it operat- 
ed to bar the fresh proceedings. Since the 
question before us is whether a similar order 
is good in law, it follows that there 
is nothing in Devama’s case (2) which can 
now embarrass us in giving effect to the 
opinion we have formed on a consideration 
of the sections of the Code. Those sections 
satisfy us that in a case of this nature, 
the Magistrate is not empowered to make 
an order of acquittal on the strength of the 
complainants’ desire to withdraw his com- 
plaint. 

We must, therefore, reverse the order 
under appeal and remand the case to the 
learned Magistrate in order that he may 
re-hear it and dispose of it by a legal 
decision. | 
l Order reversed., 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No, 380 or 1912, 
j November 14, 1912, 
Present: —Mr. Justice Batchelor and 
Mr. Justice Rao. 
EMPEROR— PROSECUTOR 
versus 
BANUBHAI HADUBH‘AI—-Accusen. 
Public Conveyances Act (Bom. Act Vi of 1863), ss. 1,7 
— Public conveyance—Hand-draun lorry plied for hire. 
` A hand-drawn lorry, plied for hire, is a publio 


conveyance within the meaning of the Publio Con- 
® veyances Act, 1863. 


. 
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A ‘public conveyance need not necessarily be a con- 
veyance drawh by horses or other animals. 


Criminal appeal preferred by the Govern. 
ment of Bombay, from an order of acyuittal 
passed by the first class Magistrate of 
Ahmedabad. 

Mr. L. A. Shah, acting Government Pleader, 
for the Crown. 

JUDGMENT.—This is an appeal by the 
Government of Bombay against an acquittal. 
Notico has baen served upon the aztcused 
person, bat there is no appearance on his 
behalf. The point, however, involved in the 
appeal is, 1b seems to us, a very simple one, 

The facts are that the accused, without 
having taken out a license for that purpose, 
plied for hire a hand-lorry in the city of 
Ahmedabad, to which the provisions of 
Bombay Public Conveyances Act VI of 1843 
have been extended. The learned Magistrate 
was of opinion that hand-drawn lorries were 
nob conveyances within the meaning of the 
Act, and upon that ground alone directed the 
accused's acquittal. We have, therefore, to 
see whether this view of the Magistrate’s is 
the right view under the statute. 

We begin with this consideration that there 
would appear to bə no reason in the natura 
of things why hand-drawn lorries should be 
excluded from the operation of the Act. So 
far as regards the objects which an Act of 
this character is intended to serve, , such, 
for instance, as the supervision imposed over 
public carriers plying for hire, it clearly -makes 
no difference whether a particular conveyauce 
plying for hire is drawn by horses or by 
men, Coming tothe actual words of the 
Act, we do not think that they bear out the 
rather fine distinction which the learned 
Magistrate desired to import. The defining 
section is section 1, which enacts that “every 
carriage with two or more wheels which 
shall be used for the purpose of plying for 
hire s . 6 + Qe of whatever form 
or construction, or by whatever number of 
horses or other animals the same shall be 
drawn, and every Palkhi, which shall be 
let for hire, shall be deemed and taken to be 
a public land-conveyance’”’ We observe 
upon that, that the occurrence of the Palkhi 
in this definition is adverse to the theory 
that a public conveyance must e necessarily be 
a conveyance drawn by horses eor other 
animals. Next, we are of opinion that the 
words “or by whatever number of horses or 
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other animals the same shall ba drawn,” are 
not intended to restrict, but rather to expand, 


the scope of the defining words already used. 


This opinion derives countenanca from one 
of the classes in saction 7 of the Act. That 
section deals with the fees to bə levied for 
licenses in accordance with the. various 
classes of conveyances licensed; and one of 
those classes is described as being labour- 
carts to carry goods only. There is no 
condition expressed or implied that auch 
labour carts*shall be drawn by horses or shall 
not be drawn by human agency. 

On these grounds, we think that the 
learned Magistrate’s view of the Act is 
incorrect. We must, therefore, reverse the 
learned Magistrate’s order and convict the 
accused under section 2 of the Aci. As the 
case comes before us merely in order to get 
a decision upon the point of Jaw, we 
award a nominal sentence of one rupee, 
orin default simple imprisonment for one 
day. ‘ - 

Order reversed, 


MADRAS HIGH COURT. 
. CriminaL Rererexce Case No. 90 or 1912. 
November 15, 1912 

Present: ~—Mr. Justice Sadasiva Aiyar. 
PONGA MAISTRY—Aoousep iN C. O. No. 

411 or 1910 on THE Fite or THE Taluk 

MAGISTRATE OF GUDALOR 
versus 


EMPHROR— RESPONDENT. 

Planter’s Labour Act (Mad. Act XII of 1890), s 35, 
scope and meaning of—Power to give direction after 
second punishment —Rejusal to obey direction, 

The meaning of the provision in section 35 (1), 
Planter’s Labour Act, is merely that the civil con- 
tractual obligation does not cease “by the Criminal 
Court’s punishment for breach of the contract and 
not that a maistry or labourer could be punished in- 
definitely till he dies, 


The Magistrate is empowered to give only one 
direction after release of a maistry or labourer from 
a first punishment for an offence and to subject the 
maistry or labourer to one further or second prosecution 
or punishment for disobeying the direction to complete 
performance of confract. After the end of the period 
of second punishment, the Magistrate cannot give any 
further direction; nor can any further breach of con- 
tract be treated as a refusal that can be punished. 
The gosana! to obey the direction after the first 
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punishment is a final refusal and cannot be treated 
asa temporary refusal lasting only for the period of 
second punishment. 

Case referrad for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the District Magistrate 
of the Nilgiris ia his letter, dateg 9sh Feb- 
ruary 1912 Oar. No. 100 M. of 1912. 


Mr. #. R. Osborne, for the Pablie Pvo3a- 
cutor, on bahalf of the Governmant. 


JUDGMENT.—The accused was sentenced 
fo six weeks’ imprisonment under section 
24 of the Planter's Labour Act (Madras), 
becausa he (being a marséry) failed to 
remain upon an estate forthe term daring 
which he agreed to supply coolies to the 
estate. Having undergone the six weeks‘ 
imprisonment imposed upon him, he was 
brought up again under sestion 33 of the 
Act before the Magistrate who directed 
him to complete the performanes of his 
contract, He refused and thus made himself 
liable “to further prosecation and punish- 
ment’-—(ses the wording of section 35). 
He was again, therefore, further prosecated 
and punished with the maximum term of 
three months’ rigorous imprisonment pro- 
vided by section 24. He underwent that 
punishment also. On his release, a second 
time, the planter again brought him before 
the Magistrate for renewed directions and 
for renewed punishment, but the Sheristadar 
Magistrate refused to give further direc- 
tions and to impose farther punishment. 
One of his grounds was that it “did not 
seem to be the intention of ths Loagislature 
that prosecutions and punishments under 
section 35 should continue indefinitely. 

The District Magistrate had made this 
refereuce on the ground that because sec- 
tion 35 says (at the end of the 1st para.) 
that “mo conviction under this Act or im- 
prisonment under suca conviction = shall 
have the effect of releasing any mavzstry 
or labourer from the terms of his contract 
of labour as the case may be,” the further 
(2nd) prosecution and punishment provided 
for under section 33 will not prevent a 
third, 4th or 5Stheor any number of pro. 
secutions and punishments. I think that 
the meaning of the provision is merely 
that the civil contractaal obligation does 
not cease by the Criminal Court's punish- 
ment for breach of the contract and not 
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that a mazstry, or labourer could be punished 
indefinitely till he dies. ma, = 

The proviso to the section, though it 
applies to labourers, only indicates that 
even in the casa of a labourer, no direc- 
tion could be given to him to complete 
his contraét after the expiry of one year 
from the determination of the original 
period. The Magistrate is given power to 
give only one direction after release from 
a first punishment for an offence and to 
warn the accused that he would subject 
himself to the “pain of further prosecu- 
tion and punishment in case of his refusal 
to obey that direction.” That refusal is 
a final refusal on the part of mazsiry or 
labourer and he can be punished for that only 
once more. His refusal cannot be treated as 
a temporary refusal lasting only for the 
period of his punishment for that refusal, 
and he cannot be made to repeat his re- 
fusal every three months and again and again 
punished. 

Section 33 clause (2) shows that his 
refusal may be revoked by the mazstry or 
labourer during the time of his imprison- 
ment and the Magistrate on. the planter’s 
application may cancel the remainder of 
the sentence which is being undergone by 
the accused and make over the accused to 
the planter to complete his contract. All 
this shows that the argument that the 
Magistrate could go on imprisoning a 
maistry indefinitely, obtaining periodical 
refusals efrom him, cannot be accepted for a 
“moment, 

The Shertstadar Magistrate was, 
therefore, perfectly justified in refusing to 
give directions and to punish the maistry 
further. 


BOMBAY HIGH COURT. 
ORIMINAL Revision Petition No. 306 or 1912. 
November 22, 1912. 

Present: —Mr, JusticeeBatchelor and 
Mr. Justice Rao. 
EMPEROR— PROSEOYTOR 
versus 


BHAVDU DHONDU-—Accusep. 
Criminal Procedure Code (Act V of 1898), s. 476~— 
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Civil Court -—Mamlatdar's Court—Mamlatdars’ Courts 
Act (Bom. Act II of 1903). 

A Mamlatdar’s Court, constituted under Bombay 
Aot IT of 1906, is a Civil Court within the meaning 
of section 476, Criminal Procedure Code. 

In re Savanta, 5 B. 187, Bhagwandas v. Jedu, 4 
Bom. L. R. 970, Narayan Dhondiba v, Tukaram Govin- 
dshet, 9 Bom. L. R. 896, 6 Ur. L.J. 225, Purshottam 
Janardan v. Mahadu Pandu, 14 Bom. L. R. 947, 
17 Ind, Cas, 676, followed, 


Criminal application for revision from 
an order passed by the Sessions Judge of 
K handesh. 

Mr. D. A. Shah, 
Pleader, for the Crown, 

Mr. M. V. Bhat, for the Accused. 

JUDGMENT.—This is an application by 
the Government of Bombay for revision of 
an interlocutory order passed by Mr. Varley, 
the Sessions Judge of Khandesh, postponing 
the trial of a certain Sessions case on the 
ground that in the Judge’s opinion, the 
commitment for trial to his Court was illegal. 
That opinion was based upon the view that 
the Mamlatdar’s Court constituted under 
Bombay Act II of 1906 is not a Civil Court 
within the meaning of section 476, Criminal 
Procedure Code. Weare of opinion that 
there is a uniform current of decisions by 
this Court adverse to the view which the- 
Judge below took: see, for instance, In re 
Savanta (1); Bhagwandas v. Jedu (2); Nara- 
yan Dhondiba v. Tukaram GQovindshet (3) 
and Purshottam Janardın v. Mahadu 
Pandu (4). We are further of opinion 
that there is nothing in the provisions of the 
present Acb of 1906 to suggest that the 
decisions of this Court, such as In re Savanta 
(1), require any amendment or re-consider- 
ation. We must, therefore, set aside the 
order made by the Sessions Judge and direct 
him to proceed with the trial in accordance 
with law, 


acting Government 


Order set aside. 
(1) 5 B. 187. 
(2) 4 Bom. L. È, 970. 
(3) 9 Bom. L. R. §96;6 Cr. L, J. 225, 
(4) 14 Bom, L, R. 947; 17 Ind. Cas. 676. 
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AVATHANI MUTHUKRISHNIER V. SANKARALINGAM PILLAI. 


MADRAS HIGH COURT. 
FULL BENCH, 
Letrers Patent Appear No, 60 or 1911. 
December 6, 1912. 
Present:——-Mr, Justice Wallis, Mr. Justice 
Sundara Aiyar and Mr, Justice 
Sadasiva Aiyar. 
AVATHAN[ MUTHUKRISHNIBR 
—~ APPELLANT 
USTsUus 


SANKARALINGAM PILL AI— 


RESPONDENT. 

Contract Act (IX of 1872), s. 74—Interest—Default 
-~Haorbitant interest--Penality—Act XXVIII of 1855. 

Where no interest is payable until default but in- 
terest at an exorbitant rate is payable as from the 
date of default, the latter stipulation can be treated 
as by way of penalty within the meaning of sec- 
tion 74 of the Contract Act. 

Sankaranarayana Vadhyar vw. Sankaranarayana 
Ayyar, 25 M. 343; 11M. L.J. 491, Chinna Venkata- 
samt Y. Pedda Kondiah, 26 M. 445; Periasamit Thalavar 
v. Subramanian Asari, 14 M. L. J. 136, overruled. 

Bansidhar v. Bu Ali Khan, 3 A. 260, followed. 

The effect of section 74, Contract Act, as amended, 
discussed and explained. 

Per Wallis, J.—Illustration (d) to section 74 says 
that a stipulation for 75 per cent. on default is a 
penalty where interest at 12 per cent. is payable from 
the first; there appears to be no substantial difference, 
where no interest at all is payable until default. 

Per Sundara Atyar, J—Act XXVIII of 1855 ap- 
plies only to primary contracts as to the rate of 
interest and not to secondary contracts providing 
for cases of breaches of original contracts. The Act 
only repealed the anti-usury law, and it did not 
intend to cut down the equitable powers of Courts. 

Pet Sadasiva Aiyar, J—The Ecglish Courts have 
liberally construed the Acts intended to relieve 
against exorbitant rates of interest. 


Appeal under section 15 of the Letters 
Patent against the order of this Honourable 
Court in Civil Revision Petition No. 467 of 
1910, presented against that of the Subordi- 
nate Judge of Tuticorin, in Small Causa Suit 
No. 1150 of 1909. 

Mr. T, V. Gopalaswami Mudalcar, for the 
Appellant. 

Mr. V. Viswanadia Sastri, for the Respond- 
ent. 

This Letters Patent Appeal, coming on for 
hearing on Wednesday, the lst day of May 
1912, before Ayling and Sadasiva Aiyar, Jd., 
the Court made the following 

ORDER OF REFERENCE TO A 
FULL BENCH. 

Aytina, d—The facts of the case are 
fully and clearly set forth in the judgment 
of my learned brother, which I have had the 
advantage of perusing. The only point 
wath which we are concerned is whether the 


Subordinate Judge was entitled to reduce the 
rate of interest specified in the suit bond. 

As regards the preliminary objection that 
the matter is covered by the oath taken by 
the plaintiff and that the defendant is there- 
by precluded from asking for relief against 
the high rate of irterest, I have no hesitation 
in agreeing with the learned Judge who 
disposed of the revision petition. Apart 
from this, the question whether the decree 
of the Subordinate Judge, in so far as it 
modified the terms of the contract as regards 
interest, should be upheld, is one of some 
difficulty; and, with all diffidence, [ may say 
that it seems to mo of the utmost importance 
to observe the distincbion batween what a 
Court may do and whata Court should do. 
The matter is considered from bath points of 
view by the learned Judges in Sankaranara- 
yana Vadhyar v. Sankaranarayana Ayyar (1), 
and, while setting forth cogant reason3 for 
refusing to modify the contract terms as to 
interest merely hecause of the high rate 
provided for, they farther lay down that 
section 74 of the Contrach Act das not 
authoriss a Court to interfere in cases where 
no interest at allis provided for except in case 
of defaalt of payment. If this latter view is 
correct, there can ba no doubt that the Sab- 
ordinate Judge in the present cass was 
wrong; the facts of the present cass ara 
practically identical with those of the 
reported cases. Bat, with all deference I 
agree with my learned brother in doubting 
whether any distinction shoald be drawn 
between such cases and cases of enhancement 
of interest in default. I do not understand 
their Lordships to mean that a case of the 
latter description could not come within the 
purview of section 74 of the Contract Act, 
however inexpedient it might be to grant 
relief; and looking to the wide wording of 
the body of the section, I cannot see why au 
agreement to pay a high rate of interest in 
default of payment of a specified sum 
on specified date should not be regarded 
as a stipulation by way of penalty merely 
because no interest would have been payable 
except in case of default. 

In this view, [ azrea to the referanca 
proposed by my learned brother. Whether 
relief should have baen granted is a very 
different mattar. I am fully alive to the 


(1) 25 M. 843; 11 M. L. J, 421, . 
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reasoning of the learned Uhief Justice and 
Davies, J. in the case referred to, and to the 
dangers of holding arate of interest to be 
unreasonable merely because it seems to the 
Court (possibly in ignorance of all the facts 
of the case) to be unduly high. Very simi- 
lar views are expressed by two Benches of 
the Calcutta High Court—-Satish COhunder 
Girt v. Hem Ohunder Mookhopadhya (2) and 
Umesh Ohandra Khasnavis v. Golab Lal 
Mustafi (3), though in neither case was the 
applicability of section 74 of the Contract 
Act considered, but only the question of 
whether relief should be given on general 
principles of equity. To what extent weight 
should ke given to these views or to the 
doctrines laid down in English cases referred 
to by my learned brother is a matter, which 
must, in my opinion, be decided with primary 
reference to the facts of each individual gase 
in order to determine whether the discretion 
vested in the Court by section 74 (if it be 
so vested) should be exercised, and, if so, to 
what extent. 

Sapasiva Alyar, J.—The plaintiff sued on 
‘an instalment bond, dated the 24th April 
1907 for Rs. 71, payable at half a rupee per 
month in 142 monthly instalments. Hven 
from the monthly instalment of 8 aanas, the 
defendant seems to have been entitled to 
deduct the profits on the defendant’s two 
shares in the auction chit conducted by the 
plaintiff and to have been bound to pay only 
the balance. The defendant paid up 29 
instalments of the 142 instalments regularly. 
He made défault in paying the 30th instal- 
meni of 8 annas (due on the 5th January 
1908), after deducting 1 anna 4 pies due as 
profits. The instalment bond provides that 
on such default, the defendant should pay 
interest at 3 pies per diem on the 8 annas 
for the seven days of grace allowed to him to 
pay up the defaulted instalment. As he 
did not so pay up the defaulted instalment, 
the total amount of all the remaining instal- 
ments became at once payable according to 
the terms of the bond with the exorbitant 
interest of 1 pie per rupee per day which is 
a little more than 190 per cent. per annum. 
The plaintiff accordingly sued for recovery of 
the Rs. 51-8 due for the 108 defaulted 
instalments plus Rs. 153-12 as interest for 
abont 19 months. 


(2) 29 C, 823, 
(3) 31 C, 283, A 


2. The defendant seems to have raised two 
defences :-— 

(a) that he had made further payments 
than were admitted by the plaintiff, 
and 

(b) that the rate of interest was penal 
and should be relieved against. ` 


3. The defendant challenged the plaintiff 
to take oath, evidently on the first head of 
the defenc? and the plaintiff took oath 
accordingly. The Subordinate Judge had, 
therefore, to find that the defendant did 
make default from the 305h instalment of the 
bond (58th from the beginning of the chit), 
but on the question of the rate of interest, 
the Subordinate Judge evidently held that 
the rate of 190 per cant. per annum was 
a penal provision and reducad it to 24 per 
cent. and decreed for the amount arrived at 
on such calcalation. 

4. In the revision petition to the High 
Court by the plaintiff on the question of the 
redaction of the rate of interest by the Sub- 
ordinate Judge, the plaintiff raised two 
contentions, tiz., j 

(a) that, becaasa he had taken oath as 
to the facts alleged in the plaint, 
the defendant could not raise the 
question of law in respect of the 
penal character of the rate of inter- 
est, and . 

(b) that, even if the legal question 
could be raised, the Subordinate 
Judge erred in law in deciding that 
the provision in the bond for 
payment of 190 per cent. as interest 
is penal and could be relieved 
against, 


5. The matter came before a single Judge 
of the High Court, and the learned Judge 
held that the question of the rate of interest . 
was not “a matter of evidence” (covered by 
the statement of dath of the plaintiff) and 
that he (the learned Judge) was not “pre- 
pared to interfere” withthe decision of the 
Snbordinate Judge that the rate of interest 
should be reduced to 24 per cent. 

6. Against the above decision, the present 
Letters Patent Appeal has been filed. We 
agree with the learned Judge gf this Court 
that the plaintiff's first contention {that the 
defendent is precluded, by his agreement to 
be bound by the plaintiff's statement on oath 
asto the facts, from contending that the 
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rate of interest provided in the boñd is penal) 
cannot be supported. 


7, The sole remaining question is, whether 
the Court has power to reduce the exorbitant 
interest provided for in Hxhibit A, that is, 
whether such a provision isin the nature 
of a penalty. The Indian law on this point 
is found in section 74 of the Contract Act, IX 
‘of 1872, (as amended by Act VI of 1899), 
which gives the Courts power to relieve 
against penal provisions’ and to give only 
reasonable compensation for the breach of 
a contract containing “stipulations by way 
of penally.” The new explanation to the 
section, introduced by Act VI of 1899, says: 
_ A stipulation for increased interest from 
the date of default may ba a stipulation by 
way of penalty.” The new illustration (d) 
is as follows: — ; 


“A. gives B. a bond for the re-payment of 
Rs. 1,000 with interest at 12 per cent. At 
the end of six months, with a stipulation 
that in case-of default, interest shall be pay- 
able at the rate of 75 per cant. from the date 
of default. This is a stipulation by way of 
-penalty, and B. is only entitled to recover 
from A. such compensation as the Court con- 
„siders reasonable, ii 


It will be seen that while the new explana- 
tion says that a stipulation for increased 
interest from date of default may bea stipula- 
tion by way of penalty, the new illusration 
(d) says that if the increased’ interest is so 
high as 75 per cent. the provision “75 a stipu- 
lation by way of penalty” and not merely 
- may be sucha stipulation.” 


8. The appellant’s Vakil, however, relies 
on the case in Sankaranarayana Vadhyar v. 
Sankaranarayana Ayz,ar (1), and I must 
admit that it does support his contention. 
He also relied on Ohinna Venkatasami v. 
Pedda Kondiah (4) and Pertasami Thalavar 
v. Subramanian Asari (5) and several cases 
decided by other High Courts. I intend to 
refer only to a faw of the decisions on this 
point. Iu the case of Ohinna.Venkatasamz v. 
Pedda Kondiah (4), the learned Judges 
proceeded mainly on the ground that as the 
interest on default was only 12 per cent. per 
annum, the rate of interest was not ‘‘uurea- 
sonable a$ the measure of compensation” and 


(4) 96 M. 445. 
, £5) 14 M. L. J. 136. ` 


ought to ba allowed to the plaintif. The 
judgment in Periasami Thevar v, Subrama- 
nian Asari (5) is very short and does not 
carry us farther thau the case of Sankara- 
oo Vadhyar v. Sankarnarayana Ayyar 
1). l ; 


9. In the. case of Sankaranarayana 
Vadhyar v. Sankaranarayana Ayyar (1), 
the learned Chief Justice says that, where 
‘the stipulation was not for increased inter- 
est on default but for interest on default” 
(no interest baing provided for in the 
contrac: till date of default), “the new 
explanation and the new illustration to section 
"4 0f the Contract Ach do not apply and 
hence the stipulation is not a penal stipula- 
tion.” Mr. Justice Davies agreed with the 
learned Chief Justice and went further in 
his observations, which almost amount to a 
criticism of the policy of the Legislature in 
introducing the new illustration (d). Now 
the new illustration (d) clearly implies that 
eventhough persons make an engagement 
with their eyes open” to pay 75 par cent. 
interest per annum as increased interest, 
the stipulation 7s one by way of penalty and 


the Courts should hold that the parties are 


not “bound by it.’ But the learned Judge 
holds that “when persons make an engage- 
ment with their eyes open, they should ba 
pound by it and that ‘when the intention 
of the parties is plain and unmistakeable’, that 


intention must be given effect to.” 


10. With the greatest deference to the 
decision in Sankaranarayana adhyar v. 
Sankaranarayana Ayyar (1), I find myself 
unable to agree with it, as, in my opinion, ib 
is opposed not only to the policy and inten- 
tion of the Legislature, bub to the plain 


“meaning itself of the words of section 74 of 


Whether ib is necessary 
interfere with contracts 


the Contract Act. 
or advisable to 


between -private persons as to the rate of 


interest, is a question on which there has 
been much conflict of opinion among wise 
men. The wisdom of the ancients (including 
Manu, Solon and Plato) and of religious 
law-givers, whose knowledge of human 
nature and hum4&n requirements was by no 
means despicable, supports the opinion 
that some restrictions should be laid on 
pargains for interest. I do not, of course, 
say that ibis proper to revive the letter ofe 
the old religions and social rules by which 
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a Jew was forbidden ‘to obtain interest on 
loans advanced to Jews (Exodus Ch. 22 verse 
25), or by which a Christian was forbidden 
to receive interest on loans to Christains, 
and a Roman cilizen on loans to Romans, 
or a Mussalman to claim interest from 
anybody. ISnly wish to point out that 
all nations at all times (except in quite 
modern days) did not leave the rate of in- 
terest on loans to be determined in the open 
market according to the law of supply and 
demand. That interest was ordinarily never 
to exceed the principal was enacted both by 
Manu and by Justinian’s Code and the Law 
of Damdupat is still enforced in some classes 
of cases in the Bombay Presidency. Till 
1854, laws to regulate the rate of interest 
allowable to creditors were in force in Eng- 
land. But the opinions of Bentham (an 
extreme doctrinaire who carried many doc- 
trines to their logical conclusions without 
regard to human sentiment or the practical 
needs and limitations of humanity) had pre- 
vailed meanwhile in the community and the 
more extreme individualists, known as the 
Manchester School of Economists, had be- 
come powerfal; John Stuart Mill, who was 
considered almost infallible, supported the 
opinions of that School and all usury laws 
were wholly repealed in Bugland in 1854, 
even against the protest of learned Judges 
like Mr. Justice Byles and notwithstanding 
the bitter experience of Austria which repeal. 
ed such laws in 1787 but, on finding 
the conseqyences to be disastrous, had to 
re-impose the old restrictions in and from 
1803. A similar enactment was passed in 
1855 in India. 

11. In England, the disastrous consequen- 
ces of the wholesale repeal of the usury 
laws were minimised to some extent by the 
action of the Courts of Equity, which inter- 
fered with the so called freedom of contracts 
in the case of expectant heirs and of other 
young 4nexperienced men. Baut the action 
of the Courts of Equity was found to be 
insufficient to extenuate or even check suffi- 
ciently the gross and serious evils of usurious 
and extortionate bargains, because even 
Jadgesof the Courts of Equity became more 
and more afraid to go against the fashion- 
able doctrine of tke benefits of absolute freg- 
dom of contract wholly unfettered by the 
e discretion and common sense of the Judges 
who preside over Courts of justice, And the 


evils, as might be expected, grew more and 
more rampant, evils, described thus by Mr. 
Justice Byles in his book on Usury written 
in 1845. “In every Court of Common Law, 
the most cruel actions are constantly brought 
to enforce these extortionate demands, actions 
in which, the Jaw, so far from being, as 
she onght to be, the handmaid of justice, 
is in reality prostituted and made an accom- 
plice in the verpetration of the most iniquit- 
ous gambling and robbery.” About the end 
of the 19th century, the evil of unrestricted 
freedom of loan contracts called for serious 
notice. The common sense view began to 
gain ground that whatever may be the 
theory, the two parties to loan transactions 
are really in many cases not on level ground,” 
that oneof them “has necessarily and usually 
an unfair advantage over the other.” In 1897, 
a Select Committee of the House of Commons 
inquired into the matter and the Committee 
was of the opinion (among others) that “the 
only effective remedy lay in giving to the 
Courts absolute and unfettered discretion in 
dealing with loan transactions.” They 
recommended (see their report of 1898) that 
any Judge or Master of the High Court or 
Judge or Registrar or any Court can declare 
“the rate of interest excessive and substitute 
a lower rate of interest.” The Courts of 
Equity had by precedent specified and almost 
limited ‘the circumstances which would 
justify interference,’ with loan contracts. 
Even equity jurisprudence became ‘orysta- 
lised, and void of elasticity. ” The Committee, 
therefore, thought “that ib would not be 
expedient to attempt” in the Act of Parlia- 
ment recommended to bs passed by the 
Committee “to define the cases which should 
constitute unfair dealings, and that the High 
Court and County Courts should be given 
extended powers to deal with all such cases.’ 

The Committee fortified themselves with the 
opinions of “a large number of Indian Judges 
and high officials in India”, who had been 
consulted by the India Government on the 
subject of usury. A Money-lenders’ Act 
was passed in 1900 imposing some restric- 
tions and giving power to Courts to reduce 
excessive interest. But some learned Judges 
showed themselves ‘opposed 7m toto to the 
policy’ of that Money-lending Acby and the 
said Judges have tried to minimise the 
beneficial effecta of the Act as far as possible 
using the old familiar argament, that, gif 
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persons make bad bargains, they have only 
themselves to thank and they must pub up 
with the consequences and ought not to 
expect the Courts to re-make their agreements 
for them.” While the Money-lenders’ Act 
allowed Courts full discretion to relieve 
against excessive and extortionate and harsh 
or unconscionable rates of interest, a learned 
Judge (Mr. Justica Ridley) deliberately 
confined the power to cases in which the 
Courts of Hquity would have given relief and 
thus rendered the Act ‘almost wholly nuga- 
tory’ by his decisionin Walton and Oo v. 
Osborne (8), in which he carried the principle 
of ejusdem generis to an extraordinary length. 
Mr. Justice Channel followed this narrow 
interpretation in 1902 (Barnett v. Oorunni— 
Bellot on Bargains with Money-lenders page 
139). Babin In re Debtor, Hx parte Debtor(7), 
the Court of Appeal criticised Mr. Justice 
Ridley’s'‘view as unduly narrowing the scope 
ofthe Act. T shall quote two sentences from 
two of the judgments:— The words ‘harsh’ 
and ‘unconscionable’ ought not to receive a 
limited or artificial meaning by reference to 
the rules of equity before the Act. In my 
opinion, a transaction may be harsh and 
unconscionable and relief may be given under 
the Act even if the transaction is nob one 
in respect of which a Court of Equity would 
have given relief before the Act. The Court 
must, in my opinion, be satisfied that the 
rate of interest charged is excessive and the 
transaction is harsh and unconscionable. I 
should be sorry to say that the rate of 
interest charged might not be go excessive as, 
for that reason alone, to render the transaction 
harsh and unconscionable.’ But again the 
effect of the case of 1903 was sought to ba 
counteracted by later decisions (I do not 
mean to cite them) in which other English 
Judges in 1903 to 1905 thought that the 
excessive natare alone of the rate of interest 
should not beheld to be any proof of the 
harshness or unconscionable uature of the 
bargain. Again the Court of Appeal had, 
in 1905, to lay down the correct 
principles. The matter was at last set at rest 
by the decision of the House of Lords 
in 1906 in the case of Samuel v. Newbold (8). 

(6) (1901) 2 Ê. B. 110; 70 L. J. K. B. 507; 84. T. 
694; 17 T. &. R. 481. 

(7; (1903) 1 K. B. 705; 72 L. J. K. B. 382; 88 L. T. 
401; 51 W. R. 370; 10 Manson 130. 


(8) (1908) A. O. 461; 75 L. J. Ch. 705; 95 L. T. 209; 
22 T, PA R. 703. 


I shall refer to this case later on. 

12. Now the case in Sankaranirayana 
Vadhyar v. Sankaranarayana Ayyar (1) was 
decided in 1901, evidently under the influence 
of the trend of English decisions, before 1902. 
Under the influence of those technical 
decisions, the Indian High" Courts had 
narrowed the beneficient provision of section 
74 of the Contract Act and instead of giving 
the ordinary common sense meaning to the 
word ‘penalty,’ when used in relation to 
contracts, viz., a liability agreed to by the 
parties to be imposed asa vindictive punigh- 
ment on the party committing the breach of 
contract and not merely as reasonable and 
even liberal compensation to the other side 
injured by the breach of contract, the Indian 
Courts said (following the English crises) that 
even if a harsh and excessive rate of interest 
is provided for to be enforced from date of 
default, it should not be treated as a penalty. 
Of course, it amounted to an apotheosis of 
the precadents established by Courts foreign 
tə India. The Legislature, after long delay, 
thought fit to intervene and introduced in 
1899 the new explanation andthe four new 
illustrations (d) to (g) to indicate that Courts 
should not take a narrow view of the mean- 
ing of the word ‘penalty, based on Haglish 
precedents, butmight hold provisions for 
excessive interest tə take effect even from 
date of default only to ba a provision by way 
of penalty. The explanation surely was 
not intended to, and does not, mean that, 
unless some interest was provided for till 
date of default, exorbitant interest after 
default should not be treated as a penalty 
but it merely explained and indicatel the 
intention of the Legislature that the narrow 
view till then held asto the construction of 
the word ‘penaliy’ should not be taken there- 
after. Farther, by introducing the new 
‘llustrations (d) to (g), it showed especially 
by illustration (g) that every provision ina 
contract which was intended to inlpoie a 
harsh punishment on the defaulting party, 
beyond what was needed to give a reasonably 
liberal compensation to the other purty, 
should be treated as a penalty. An explana- 
tion and an illustration should not, of course, 
be taken as restricting the plain and natural 
meaning of the body of tha section but 
as indicative of the beneficient principle 
which the Legislature wented the Courts to® 
follow, 
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13. The Contract Act does not make any 
distinction between money-lenders and other 
obligees bat has enacted a comprehensive 
provision to apply to all contracts containing 
harsh and unconscionable provisions in the 
nature of penalties. The High Courts in 
India were in&lined sometimes to follow the 
English cases decided before 1903, that is, 
the principles of the extreme Manchester 
School of Hconumists and at other time to 
take a more extended view of their powers 
under section 74 of the Contract Act. In 
Bansidhar v. Bu Ald Khan (9), a Full Bench 
of four Judges unanimously held that a 
provision for exorbitant interest at Rə. 1 
per diem on Rs. 50 on default from date of 
default, there being no interest payable till the 
due date tf the principal is re-paid on the dus 
date, is a provision by way of penalty. In 
the language used by, ordinary men, the 
provision is clearly “of a highly penal 
character” and “a penalty of a very outrageous 
kind,” the condition as to interest “by its 
very ‘enonmity writes itself down not only asa 
penalty but as a penalty of the most impudent 
and shameless character.” (I have taken the 
strong expressions under quotation from the 
judgment of Stuart, CO, J.). Straight, J., said 
in that case (for himself and two of his col- 
leagues) thatif Courts are always bound by 
the agreement between parties as to interest, 

“it would be impossible to say to what extra- 
vagant and extortionate extent the most 
usurious claims under the name of interes} 
might not, ba carried. In a country like 
this, where there is so much borrowing by 
the ignorant lower classes, who, as mach 
require to be protected aginst themselves ag 
against the money-lenders, a too literal 
application of the above provision could 
only be productive of oppression and 
injustice of the most grievous kind.” The 
learned Judge proceeded to say that no 

“Court of Banity would allow itself to ba 
made the medium to enforce terms so 
monstrous,” and that the provision musat 
be treated as a penalty, as the rate pro- 
vided for as interest is, “as interest, an 
extortionate amount for which no adequate 
consideration isshown and ‘which no man 
would contract absolutely to pay.” I think 
that the view taken in this Full Bench 
case of Bansidhar v. Bu Ali Khan (9), is 
|| , 

(9) 3 A. 260, ° 


clearly mora in consonanca with the in- 
tention of the Legislature than the contrary 
view taken in other Courts. Instead of put- 
ting to themselves the simple question 
whether, in the view of ordinary reasonable 
men of the world, a high rate of interest 
provided for in a particular contract as 
payable on breach of that contract must 
ba taken as intended to secure prompt 
payment on the due date (or, it may ba, was 
inserted through grasping greed on one 
side and careless improvidence on the other) 
and not as the measure of reasonable 
compensation for such breach, several cases 
were decided in India (following the Eog- 
lish cases) in which fine distinctions were 
drawn between stipulations for high in- 
terest from date of bond and from date of 
default, and henca the Amending Act, VI 
of 1899, introduced a new explanation and 
ag many as four new illustrations (d) to (g) 
to indicate the view of the Lazislatare as. 
to the Courts having unnecessarily narro wed 
their own powers to give relief. The new 
illustration (f) says that whera money was 
payable in instalment (without any pro nisan 
for interest) but on default the whole is 
made payable at onca (without again any 
provision for interest), the provision for. 
prompt payment is not in the nature of 
a penalty. This is quite raassnablo as the 
creditor’s mercifuluess in allowing the debt 
to be paid by instalments may be propsrly 
withdrawn when default is made. Bai 
the other three new illastrations all in- 
dicate that the Courts should ba libaral 
in construing the word ‘penalty’ s3 as 
to include all bargains which are clearly’ 
and on a prima ficie view harsh to the 
debtor. 


The Indian Legislature came in, in 1899 
(after the report of the House of Commons 
Commission), with these amending provisions 
to the Contract Act, adding the explanations 
and four new illustrations clearly showing 
that they adopied the principle of the Allab- 
abad decisions in preference to the views of 
the other High Courts. 


14. But even if the English decisions 
have taken a narrow view of the powers 
of Judges to interfere with harsh eontracts, 
(L hope to show that the most authoritative 
English decision of 1906 has overrnied 
the earlier decisions taking such naros 
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views), are we in India bound to follow the 
conservative tendencies of English Judges 
in these matters and to counteract and try 
to whittl away the beneficial provisions 
enacted by the Legislature, which with 
practical common sense had come to the 
opinion that where the increased rate of 
interest is on its face exorbitant (like a rate 
of 75 per cent), it should ba treated as a 
penalty and the Courts should be given 
discretion to reduca that rate to a reagon- 
able one? If English Judges think in 
England, where the percentage of literacy 
among the population is very high, that con- 
tracts should be enforced according to their 
terms, thongh the rate of interest is harshly 
excessive, should their views ba followed 
in India where about 94 per cent. of the 
population is illiterate? It seems to mə 
to be acruel joke to talk of the ordinary 
borrowing public or the public making in- 
vesbments on a small scale in chits in India 
as able to deal at arm’s length with the 
sharp wits of company promoters, chit 
proprietors and money-lenders. In this 
gonnection, the eonvicsion of savaral œm- 
pany promoters, who have baen gulling 
the illiterate and improvident pablic, muy 
ba recalled to our minds. Even in Hoagland, 
the Legislature has felt itself compalled to 
pass Factory Acts, Workman’s CO ompan- 
sation Acts, Acis against the sweating of 
labourers and even a Minimum Waze Ash. 
_ In India, the Dakkhan Agriculturists’ Relief 
Act; the Panjab Land Alienaion Act and the 
several Tenaney Acts protect the ordinary 
population against their owa illiteracy 
aad imorovidenca, A large pearcentaze of 
the illiterate population is almost in the 
. position of children who should ba 
protected In some mattera against thom- 
selves by the State and by the Legislature. 
“The exploitation of the nesessitous, the 
careless and the inexperienced is a trade 
to be extirpated in the interest of the whole 
community as contrary to individual mora- 
lity as well as to public policy.” 

15. Sach remedial enactments, passed in 
order to promote individual morality and 
public policy, should be liberally construed in 
order to pramote such public policy (see the 
well-known cases of enactments giving powers 
to Manicipalities and public bodies in the 
interests of public health and welfare). 
f- bold strongly the view that the usurer ig 


a social and economic pest, serving no useful 
purpose whatever, that he should be discourag- 
ed and not allowed to take advantage of 
obtaining higher rates of interest even from 
willing borrowers of full age and understanding. 
lt is contrary to the public weal that per- 
sons should ba encouraged to*agres to pay 
extortionate rates of interest. Under Qer- 
man Liaw, such a contrach would ba declared 
void as an exploitation of the careless im- 
providence of the borrower and in addition, 
the lender would have been sentenced to 
six months’ imprisonment and to a fine of 
£ 150. Such stringent measures may be 
unnecessary bat the amended section 74 
of that Contract Act “should at least be 
administered according to the intention 
of the Legislature’, especially in India. 
(See Bellot on Bargains with Money-lenders 
page 101). The Hindu Shastras have gener- 
ally prohibited excessive interes’ runninz 
beyond the principal, the Muhammadan 
Lawgivers have prohibited the taking of 
interest altogether and the British Indian 
Government has been trying to enact numer- 
oas provisions to protect ignorant and im- 
provident people against the consequences 
of thair own ignorance und improvidense. 
Of course, if we are inclined to hold, 
with Bentham and Turgot, that all re- 
lizgions and all rules, whose origin might be 
traced to Hindu, Christian or Muhammadan 
religious literature, are so much supersitions 
trash, which cannot contain an iota of wis- 
dom and should ba thrown to the scrap heap, 
and that men of all classes and in any part 
of the world mu3t ba presumed to ba “equal” 
and equally provident and clever, and that a 
person’s agreeing to pay an absurdly high 
interest on default of fulfilling an ordinary 
contract should not ba treated as presump- 
tive evidence of his improvidenca and that 
all historical continuity in the evolution of 
human law and human society is useless and 
must be superseded by doctrinaire ntilitarian 
logic, I have nothing more to say. Bat I 
ventare to hold that that is not the opinion 
of the Indian Legislature and that it is not 
tha trend of modern enlightened opinion. 

16. I shall nbw turn to the most authori. 
tative English raling on the provisious iu 
the Money-lenders’ Act of 1900, which pro- 
visions are much less favourable to the 
debtor. I refer to the case of Sunauel ve 
Newbold (8), ‘already referred to. The jadg- 
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ments of the Lords were pronounced after 
full consideration (of about a month’s dura- 
tion) of the elaborate arguments of able 
Counsel. I shall quote pretty largely from 
the judgments as [ feel that my own lan- 
guage can never be as clear and terse as 
that of those eminent Judges. Lord Loreburn 
(Chancellor) says: — 


“In my opinion, this contention cannot be 
maintained, nor ought a Courtof Law to be 
alert in placing a restricted construction 
upon the language of aremedial Act. The 
section means exactly what it says, namely, 
that if there is evidence which satisfies the 
Court that the transachion is harsh and 
unconscionable, using those words in a plain 
and not in any way technical sense, the Cour 
may re-open it, provided, of course, that the 
case meets the other condition required, A 
transaction may fall within this description 
many ways. It may do so bacause of the 
borrower's extreme necessity and helplessness, 
or because of the relation in which he stands 
to the lender, or because of his situatisn in 
other ways. These are only illustrations, 
and, ag ia the case of fraud, zé ts neither 
practicable nor expedient to altempt any ez- 
haustive definitions What the Court has to do 
in such circumstances, is, if satisfied that 
the interest or charges are excessive, to 
gee whether in truth and fact and accord- 
ing to tts sense of justice, the transaction 
was harsh and unconscionable. We are 
asked to siy that an excessive rate of interest 
could not be 8f tiself evidence that it was so. 
I do not acespt that view. Exeess of 
interest or charges may of itself be such 
evidences, and particularly if it be unexplained. 
Tf no jastification be established, the pre- 
sumption hardens into a certainty. It seems 
to me that the policy of this Act was to euable 
the Court to prevent oppression, leaving it 
in the discretion of the Court to weigh each 
case upon its own merits, and to look bshind 
a class of contracts which pecoliarly lend 
themselves to an abuse of power.” 


Lord Macnaghten said that the Money- 
lenders’ Act “involves a new departure in 
principle? and that the limitations and 
restrictions, which the Courts of Chancery 
imposed on themselves in relieving against 
harsh bargains, were no longer applicable. 
@ he question which it is said this appeal 
was brought to determine is whether the 


view of Ridley, J., or the view of the Court 
of Appeal was right. Ridley, J., with whom 
Channel, J., seems to have agreed, thought 
that the relief which the Act extends toa 
borrower must be limited to those cases in 
which, before the Act, the Court of Chancery 
would have given relief, and that the only 
standard to be applied under secbion 1 is 
that adopted by the Courts of Equity before 
the Act. Speaking for myself, I must say 
that, while listening with great interest to 
the exhaustive exposition addressed to the 
House by the learned Counsel for the 
appellants, I could not help thinking what 
a mockery it would be if that were all that 
the Act has done, what an intolerable strain 
would be thrown upon inferior Oourts 
unfamiliar with the doctrines and the practice 
of Courts of Equity, if they were privileged 
or condemned to listen to lengthy argumants 
and venerable precadents before deciding a 
question which any man of common sense ts 
just as capable of deciding as the most lsarnel 
Judge in the land, provided he ts not hampered 
by authorities, which require no little training to 
discriminate and appreciate at their true value.” 
Then the noble Lord procaeds to say ia effect 
that if the Judge of an ioferior Court as a 
mau of common s3333 thinks a bargain to 
bə harsh, he evi give ralief mader tha Act, 
I am again tempted to quote 2 faw more 
sentences from that judgment. “The Court 
must be satisfied that the transaction is 
harsh and unconscionable, thal is,.. Ta 
unreasonable and nb in acaordanza with ‘the 
ordinary rules of fair dealing. Bate of 
interest may be so monstrous as to show that by 
itself. There may ba, as Lord Thurlow said 
in one o23¢, an inaquility so strong, gross, and 
manifest that it must be impossible to state 
it to a man of common sense, without pro- 
ducing an exclamation at the inequality of 
it.’ 9 5 

Lord James of Hereford first deprecated 
the view of the Common Law Judges which 

“vent for to render the Act nugatory.” 
Then, His Lordship showed the evils which 
arose on aczount of the fact that “no usury 
law remained to restrain mouey-lendera’’ and 
owing to the old Chancery Jurisdiction having 
been “too narrow to meet” the eyils, and 
how, therefore, the legislation of 1900 had 
to ba passed. Then, His Lordship said :— 
“Hacessive interest of itself is sufficient to 
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render a contract, harsh and unconscionable. 
Proof of excessive interest may of itself, 
therefore, be sufficient to entitle the debtor 
to relief............ When excessive interest is 
apparently established. any facts that tend 
to show that such excess does not render the 
contract harsh and unconscionable should 
be proved in evidence by the lender. The 
burden is on him.” [I have quoted this sen- 
tenca as the judgment of Davies, J., in 
Sankaranarayana Vadhyar v. Sankaranarayana 
Ayyar (1) throws all the burden on the 
debtor and- makes all presumptions in 
favour of the creditor in a case of exevassive 
interest |. 

Lord Atkinson, said:— The relief given 
(by the Act of 1900) is not that theretofore 
administered by Courts of Equity but differs 
from it in character, nature and extent. The 


relief being thus different, it would ‘appear - 


prima facie to be an unsound mode of con- 
struction of the statute which would confine 
the grounds for giving that enlarged relief to 
those heretofore recognized as sufficient in 
Courts of Equity.” (These words apply with 
much more force to the amended Contract 
Act and to the Indian High Courts who 
cannot be bound by all the technical niceties 
and refinements which had been established 
by the earlier English precedents, the weight 
of which pressed so heavily on the minds of 
learned Jadges like Ridley and Channel, 
JJ., that they thought themselves obliged to 
restrict even the amending, amplifying and 
remedial provisions of the Statute of 1900 to 
the confined area of the old precedents). I 
think that in view of the opinions expressed 
in this House of Lords case of 1906, the 
judgments of the Indian High Courts in- 
cluding that of Sankaranarayana Vadhyar v. 
Sankaranarayana Ayar (1), which followed 
that English precedents and the old Bentha- 
mite notions as to the untouahable and sacro- 
sasct character of contracts, however harsh 
and unconscionable they might prima facie 
appear, cannot be such as to preclude their 
re-consideration, if necessary, by a Full 
Bench. 

17. Lastly, let me assume, for the sake of 
argument, that the amended section 74 of 
the Contract Act should be construed with 
the utmést and most literal stringency. 
Even then, I fail to find any warrant for the 
view that, though an iacrease of the rate of 
interest from 12 per cent, to 7) per cent. 


should be considered as a penalty, as is 
clearly shown by the new illustration (^), 
an increase from zero per cent. (or even 
a minus rate) to plus 190 per cant. should 
not ba so construed. Mathematically and 
licerally, thera is an increase of rate an both 
cases and hence, even under the strictest con- 
slruction of the section, the Court is 
bound to treat an unconscionably high rate 
of interest after default, whether the 
interest bafore default is zero or any other 
arithmetical notation, as a penalty. Ia 
this connestioa, illustration (g) to section 
74 is instructive. There ig no provision 
for interest in the bond referred to in the 
illustration, there is no new explanation 
added to the section which covers that 
case and yet the Legislature has indicated 
that because the bond provided for payment 
of a larger sum than was lent, though the 
payment was to be made by instalments, the 
provision a3 to the whole sum being payable 
on default of one instalment is a penal pro- 
vision and cin ba relieved against. The 
Legislature has thus clearly shown that the 
word ‘penalty’? should not at all be con- 
strned narrowly or technically. I might 
again repeat that the new illustration (d) 
clearly treats the rate of interest of 75 per 
cant, as a penalty solely on account of its 
excessive character and does not say that 
the Court is merely at liberty under certain 
circumstances or if certain facts as to the 
relative positions of the debtor and creditor 
are proved to treat the provisions as a 
penalty to be relieved ‘against. I would, 
therafore, dismiss the Letters Patent Appeal 
with costs, but as there is the reported 
Division Banch ruling of Santaranarayana 
Vadhyir v. Sankaranarayana Ayyar (1) 
against my view, I would refer the following 
question toa Fall Bench:— 


Whether, when no interest would have 
basen payable under a contract except an case 
of default, but an excessive rate of interest 
is provided foron default, whether under 
such circamstances the Court is empowered 
to treat the stipulation for such excessive 
rate of interest® as a penal provision and 
whether the Court is at liberty to award 
reasonable compensation in lieu of such 
excessive interest. 


The Letters Patent Appeal coming on for 
hearing onthe 9oh, 20ch and 21st days of 
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August 1912, and having stood over for con- 
sideration, the Court expressed the following 
opinon on lOth September 1912. 


OPINION. 

Watts, J.—The question referred to us 
is whether, when no interest is payable until 
default, but interest at an exorbitant rate is 
payable as from the date of default, the 
latter stipulation can be treated as ona by 
way of penalty, within the meaning of section 
74, of the Indian Contract Act as amended. 
This question was answered in the negative 
in Sankaranarayana Vadhyar v. Pankara- 
nirayana Ayyar (1), and there are decisions 
to the same effest for which no reasons are 
given in Ohinna Venkatasami v. Pedda 
Kondiah (4) and Pertasami Thevar v. Nub- 
ramanian Asari (5). There are, however, 
earlier decisions of other Indian Courts given 
without reference to the provisions of section 
74 which point the other way, as also a 
recent decision in Ganapathi: Pillay v. Sun- 
dra Theran (10), in which a stipulation in a 
chit fand apparently like this was held penal; 
and in consequence of the order ‘of reference 
to a Full Banch, it has now become necassary 
to re-consider the question. As it appears to 
me that sufficient attention has not always 
been paid to the light thrown upon this 
and similar questions by a consideration of 
the scope and object of section 74 as it 
originally stood, and of the modifications in- 
troduced in 1889, I propose to deal, in the 
first place, with this aspect of the case, 
When enatting the Contract Act in 1872, 
the Legislature had to decide whether provi- 
sions of a penal character were to be enforced 
according to their terms. The dominant 
view then and later was against interference 
with the terms of the contract, batit was 
the practice of Courts of Law and equity 
in England, based on decisions and legisla- 
tion dating from times when the views of 
expediency prevailed, not to enforce sbi- 
pulations for penalties, whilst enforcing 
stipulations for liquidated damages. The 
decisions as to the distinction which are 
collected in the notes in Sloman v. Walter(11) 
had not, as observed by Righy, L. J., in one of 
the most recent cases, Willson v. Loë (12), 


- (10) 22 M. L. J. 854; 14 Ind. Cas. 511. 

(11)2 White & Tudor’s Leading Cases in Equity 26°. 

(12) (1896) 10. B. 626; 65 L. ih Q. B. 474; 741. 
T. 580; 44 W. R. 450. 


even then laid down any very clear rale by 
which to determine in cases of the kind 
whether the sum made payable was a penalty 
or liquidated damages. See also Wallis v. 
Smith (13) and Lord Hiphinstone v. The 
Monkland Ircn and Coal Oo. (14). In the 
opinion of the learned Lord Justice, as in 
that of Sir George Jessel in Wallis v. Smith 
(13), the Conrts had made a mistake when 
they departed from the general rule that 
effect ought to be given to the terms of 
the agreement entered into between the 
parties, and, when once that rule was de- 
parted from, it became extremely difficult 
to arrive at any clear rule on the subjeci.. 
In India, the effect of the Act XXVIII of 
1855 as to the payment of interest was 
to make some of the Courts including our 
own in some instances enforce stipulations 
which in England would undoubtedly have. 
been considered penal. In the state of 
things, we find that the Indian Legislature, 
whilst rejecting the distinction batween 
penalty and liquidated damages as inappli- 
cable to India, declined to follow the ine 
flasntial body of opinion which would then 
have mids all penal provisions enforceable 
according to the term; of the contract, and 
provided in ssction 74 of the [adian Contract 
Act that even stipulations which in Hagland 
would ba regarded as stipulations for liqui- 
dated damages and so enforcaable according 
to their terms might in effect bə treated ag 
penal and relieved against—in all cases in 
which a sum was named io the eontract. 
as the amoant to ba paid in casa of breach. 
When Courts of TWyuity declined to enforea 
a penal stipulation, it was the practice tə 
send the issue quantum indamnificrtus, which 
may be translated, “what is the reasonable. 
amount of dama to be tried at commsn 
law, and then give judgment for that amount; 
and under sectiqa 74 this is what ths 
Court has to find and to allow where it is 
less than the sum stipulated for. 
enabling stipulations for liquidated damages. 
falling within the terms of the section to 
bə treated as penal, the Loagislature. went. 
muci further in the way of interfering 
with cJntracts than the English Courts had 
ever gone, and in construing *the Seda in 


(13) 52 L. J. Oh. 1455 21 Ch. D. 243; 47 LT. 389; 31 
W. R. 2 
(14 (isss) 11 A. O. 883 85 W. R, 17. 
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ifs original form, and as amended, it ap- 
pears to me, with great deference, that the 
dicta of eminent Judges both before and 
since as to the inexpediency of interfering 
with the terms of the contractin cases of 
the kind afford very little assistance as to 
the scope of the section, because the Legis. 
lature has shown that it does not agree with 
this point of view. 


The result of numerous decisions upon 
the section as it originally stood was that, 
in the opinion of some High Courts in- 
cluding our own, stipulations for enhauced 
interest from the date of the bond came 
within the section as cases in which a sum 
was -named in the contract to be paid in 
the event of breach; and that, in the 
opinion of all the High Conrts, stipulations 
for enhauced interest from the date of 
default did not come within it. This was 
expressed in some cases such as Mackintoth 
v. Orow (15), by saying that the former were 
penal and the latter not, virtually treating 
the section as containing a statutory detini- 
tion of the word penal. -In Nanjappsz v. Nan- 
jappa (16), in a passage on which the learned 
Chief Justice relies on Santaranarayant 
Vadhyar v. Sankaranarayana Ayyar (1), the 
learned Judges, no doubt, go further and 
observe with regard to stipulation for en- 
hanced interest from the date of default 
that “in such an agreement, no question of 
penalty arises because ib imposes an obliga- 
tion on the debtor to pay a larger sum than 
was originally due,’ whereas they hold 
stipulations for enhanced interest from the 
date of the bond to be penal “bacanse the 
debtor does on defanlt immediately become 
liable fora larger sum.” If these observa- 
tions are to be regarded as more than a 
decision thatthe latter class of stipulations 
falla within section 74 as it originally stood; 
I am, with the greatest respect, unable 
to agree with them, as it appsars 69 
me to be perfectly well settled by the 
decided cases in Hngland that stipulations 
for enhanced interest on default ara, or at 
least may bə, penal when the enhanced rate 
rons from the date of default. I make the 
reservation in consequenca of what Sargent, 
Oda said in” Umarkhan v. Salekhan (17). 


(15) 9 C. 689; 18 0. L. R. 102. 
(16) 12 M. 161 at p. 166, 
 @7) 17 B. 106, ; 


In the notes to Sloman v, Walter (11), it 
ig said that the ordinary rule in mortgages 
is that a proviso for increasing the rate of 
interest on non punctual payment is nob 
allowed as being penal, citing Powis v. 
Maynard (18) and other cases, and see algo 
the judgment of Pontifex, J., in*Bichuck Nath 
Panday v. Ram Lochun Singh (19). No doubt, 
there is the early decision of this Court in 
Arulu Mastry v. Waruthu Ohinnayun (20), 
that enhanced interest from the date of 
default was not penal; but it appears from 
the report that the case was not argued and 
the English cases are not referred to. 


It seems to me well established by the 
English authorities that sach stipulations 
ars penal though they did not fall within 
section 74 as originally eorcted; and I think 
that this was the view taken by the 
Legislature when it amended the section by 
introducing the words “or if the contract 
contains any other stipulations by way of 
penalty” and added an explanation dealing 
with this very stipulation. Two observa- 
tions arise on this amendment. The uze 
of the word “other” shows that the Logis- 
lature uses the word panal ina very wide 
sense and 59 a3 to include stipulations 
falling within the earlier part of the section 
for liquidaled damages which according 
to the English decisions are not penal. In 
the original section, it treated sach stipala- 
tions as penal and now it expressly includas 
them among panal stipulations. See also 
the marginal note. When by thevery terms 
of the section we are required to treat ag 
penal stipulations for liquidated damages, 
which provide for more than reasonabla 
compensation, ib would, I think, be very 
strange if stipulations, such as those with 
which we are now dealing, were not to be 
considered penal within the meaning of the 
section. Secondly, as regards stipulations 
for increased interest from the date of default, 
which, according to the Haglish decisions, 
were penal, it appears to me they fall within 
the words “any other stipulation by way of 
penalty,’ and that no explanation was neseg- 
sary to effect this, although it may have been 
desirable to insert one owing bo the expres- 


(18) (1747) 3 Atk. 519; 26 E. R. 1100, 
(19) 11 B. L. R. 185; 19 W.R. 271. 
(20) 2 M. H. Os RB, 205. 
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sions usedin some of thecases already referred 
to. Then contrasting the words “ Foe ba” 
in the explanation with the word ‘ in 
illustration (d), which deals with a case of 
enhanced interest at 75 per cent. from the 
date of the default, full effect may, I think 
be given to” the section by treating such 
stipulations as penal where they provide for 
more than the reasonable compensation’ 
referred to in the body of the section. 


Coming now to the decision of Sankaranara- 
yana Vadhyar v. Sankaranarayana Ayar (1), 
the learned Chief Justice considers that the 
amendments in the body of the section were 
merely verbal, and that the explanation pro- 
vided that a stipulation for enhanced interest 
from the date of default might be a stipala- 
tion by way of penalty whereas previously it 
could not. If a stipulation for enhanced 
interest from date of default was not penal 
but for the explanation, neither, he conclud- 
ed, was a stipulation for interest to begin 
to run from the date of default even at an 
exorbitant rate; and, therefore, as the ex- 
planation does not apply to it, such a stipula- 
tion, as I understand him, does not come 
within the section at all. On this last point, 
Davies, J., concurred. With great respect, this 
view appears tome not to give sufficient effect 
to the amendment which brought within the 
section all stipulations by way of penalty 
which were not already covered by it. As 
1 have already pointed out, the Legislature 
began by treating as penal a large class of sti- 
pulations hich had not till then been treated 
as penal either in England or in India inelud- 
iag stipulations for liquidated damages, and it 
subsequently gave completeness to the section 
by bringing all other stipulations by way 
of penalty within ib. It now amounts to 
a definition of penalty, including in that 
term all stipulations that were theretofore 
recognized as penal and stipulations for 
liquidated damages as well; and the only 
inference I can draw from this is that it 
is the general policy of the Legislature that 
stipulations of the kind should not be 
enforceable in so far as they provide for 
more than reasonable compensation, and 
that we ought not to construe the word 
penalty narrowly or to be astute in finding 
reasons to take the case out of the section. 


As regards stipulations such as the present, 
there are three decisions—Motoj¢ v. Sheik 


Husen (21), Pava v. Govind (22) and Bansidhar 
v. Bu Ali Khan (9)—two before, and one 
after the passing of the Contract Act, that 
apart altogether from the provisions of the 
section, they are penal. A stipulation for 
enhanced interest from the date of the bond 
is one of the ‘other stipulations by way of. 
penalty’ now included by the amendment, 
and J] see no reason why the present stipula- 
tion should not be another. Illustration (d) 
says that a stipulation for 75. per cent. o 

default is a peralty where interest at 12 per 
cent. was payable from the first. There 
appears to ine to be no substantial difference 
where, a8 in the case referred to us, no 
interest at all is payable until default. In 
either case, there is a stipulation, on default 
in payment of the sum of money originally 
stipulated for, that the debtor should be 
liable to pay a.further sum by way of inter- 
est at an exorbitant rate from the date of 
default, and that appears to me to be suffi- 
cient to make the st'pulation penal in the 
very wide sense in which I think the word 
is used in the section. I would answer the 
question in the affirmative. I do not decide 
whether the stipulation in the present case 
for interest at Rs. 180 per cent. on default, 
should be considered penal—not that I have 
any doubt about it—-but because it is not 
raised in the referense. 


Sunpara ÅIYER, J.—I agree in the con- 
clusion arrived at by my learned brother, 
Wallis, J., but as the case is ons of consider- 
able importanc2, I consider it desirable to 
state briefly the reasons which have induced 
me to do 80, 


The answer to the question referred to the 
Fall Bench depends on the construction of 
section 74 of the Indian Contract Act IK of 
1872, as modified by section 4 of Act VI of 
1899. Section 73 of the Aci lays down the 
general rule to bs applied in suits for dam- 
ages for breach of contract. The party who 
suffers by the breach is entitled to receive 

“compensation for any loss or damage caused 
to him thereby, which naturally arose in the 
usual course of things from sucb breach.” 
That rule is explained and qualified by the 
provisions of section 74. Thisesection relates 
to two classes of cases, first, cases where “a 


(21) 6 B. H.C. R. (A. C. J.) 8. 
(22) 10 B. H. C. R. 382. r 
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sum is named in the coniract as the amount 


to be paid in case of such breach,” and 
secondly, where the contract contains any 
other stipuiation by way of penalty.” In 
‘either case, the party complaining of the 
breach is entitled to receive from the party 
who has broken the contract “reasonable 
compensation not exceeding the amount so 
named,” or, as the case may be, “the 
penalty stipulated therefor.” Before the 
amendment in 1899, provision was made only 
for the first of these two classes. The word 
penalty’ was not used in the section as it 
originally stood. No definition is given in 
the Act-of the word ‘penalty.’ An explana- 
tion has been added, the object of which is 
only toshow that a particular stipulation 
may beone by way of penalty, namely, a 
provision for increased interest from the 
date of default. Some illustrations have 
been added to throw light on the meaning 


of the word. The word is apparently bor- _ 


rowed from the English law where it has had 
a long history. The section, as it originally 
stood, enacted a part of the law administered 
in English Courts. It is desirable, there- 


fore, to note the English Law bearing on the 


subject, 

Jt was usual in England from a very early 
time to draw bonds in a manner which is 
not common in this country. The executant 
or obligor acknowledged himself to be bound 
or indebted to another in a certain sum of 
money. A bond containing such an acknow- 
ledgment and no more was called a single 
bond, but a condition was usually appended, 
that upon the performance of a certain act 
the bond should be void, but otherwise to 
remain in full force, and ib was then called 
a bond with a condition. The debt acknow- 
ledged was fixed ab a larger sum than ‘the 
equivalent of the condition, generally at 
twice the amount, for the purpose of securing 
its performance. This sum was called the 
penal sum or penalty, the penalty being 
forfeited on non-performance of the 
condition. The bond might, of course, be 


< adapted to secure any other matter than the 


payment of money, such as the performance 

of the covenants in a deed, the faithful 

discharge of aw office or the rendering of 

accounts, apon the satisfaction of which the 

bond might be declared to be void. Such 

bonds were called bonds with. special con- 
0 ~e 4 


ditions. By the common law, the whole 
penalty became forfeited and was recoverable 
upon breach of the condition, that being the 
result cf the apparent language of the 
instrument. But tha Courts of Equity 
relieved against the forfeiture at law upon 
payment of the amount really* dae or the 
damages actually arising from the breach of 
the obligation. The true reason for relief, 
no doubt, was that it would be inequitable 
to enforce a provision for payment au amount 
far in excess of the damage really sustained 
by the breach of the condition in the bond, 
the condition being the real covenant which 
the promisor agreed to perform. But the 
Court considered if undesirable to state 
expressly thatit was at liberty to set aside 
the contract between the parties as to the 
sum which the breaker of the contract should 
pay to the promisee. The jurisdiction was, 
therefore, exercised by professing to interpret 
the contract between the parties and by 
holding that they really did not intend what 
was expressly stated in the bond to be their 
intention. The power of granting similar 
relief was given to the Common Law Courts 
by special statutes, the principal of them 
being 4 and 5 Anne c. 16, section 12, 
which applied to cases of non-payment of 
money ad diem according to the condition, 
and 8 and9 Will. ILI c 11, which applied 
“in all the actions on any bond, or on any 
penal sum, for non-performanca of any 
covenants or agreements in any deed or 
writing contained.” ‘he statuteg restricted 
the: amount recoverable to damages for the 
breaches of the conditions or agreements 
which the plaintiff was bound to assign 
and prove. The judgment for the penalty 
was to remain only as a security against 
further breaches. A bond with a condition 
was ‘held to bind the obligor to perform the 
condition justas if he had entered into a 
eovenant in similar terms. Courts of Equity 
also exercised the jurisdiction conferred by 
the statute of William III where the condi- 
tion did not relate to the payment of money 
but to obher matters. When a sam ča solido 
was fixed by the parties and agreed to be paid 
by the one to the*other for breach of contract, 


_it was not necessarily treated as a pen- 


alty under the statue of William IIT; but 
the Courts treated it either as penalty or as 
liquidated or settled damages the payment e 
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of which would be enforcel as such. There 
was much conflict in the decided cases 
as to the rales which should govern the 
settlement of this question. They all pro- 
ozed:d on artificial canons for the purposs 
of arriving at what was to ba taken to be 
the intentio of the parties, but really in- 
tended to decida whether, in the judgmant 
of the Court as to what should be regarded 
as reasonable damages to be awarded to the 
promisee, the amount fixed in the contract 
should be enforced or whether it shoald be 
set aside. Itis unnecessary for the purposes 
of this judgment to enter upon a discus- 
sion of these rules. They were elaborately 
considered in Wallis v. Smith (13). As the 
real test was whether the Court considered 
the stipulated amount a reasonable and 
proper measure of the damages sustained by 
the promisee, the principles adopted varied 
according to the economical and social 
opinions of particular Judges. Jessel, M. R., 
was much against interfering with the 
stipulations of parties. Hə said :— Courts of 
law should maintain the performance of 
contracts according tothe intention of the 
parties. They should not overrule any 
clearly expressed intention on the ground 
that Judges know the business of the 
people better than the people know itb 
themselves. I am perfectly well aware that 
there are exceptions, but they are exceptions 
of a legislative character.” The exceptions 
referred to by His Lordship were the old 
Usury Lay, the Factory Acts, the Mines 
Regulations Acts and so on. Lord Justice 
Cotton was of the same opinion. In cases, 
however, where the contract related to the 
payment ofasum of money, an agreement 
to pay a larger sum upon breach was always 
considered a penatly. If the contract did 
not mention a definite larger amount but 
secured the payment of a larger amount by a 
provision for increased or excessive interest, 
then ił was in the discretion of the Courts 
to treat the stipulation as penal or otherwise. 
Where a mortgage was made at a certaia 
rate of interest with a proviso that upon 
default in punctual payment a higher rate 
shall be charged, the incfease of interest 
was treated as a penalty, but if a certain 
rate of interest was fixed and the mortgagee 
agreed to take less if it be paid punotually 
that was treated as an enforceable agree- 
ment. See Leake on Contracts (4th Edition) 


p. 777. “Where the contract provided for 
the payment of a debt by instalments and 
upon default in the payment of any of the 
instalments the whole of the unpaid portion 
of the debt with interest was to become 
immediately payable, it was held that the 
proviso was not in the nature of a 
penalty. Sterne v. Beck (23). No hard and 
fast distinction was made between ca3es 
where the increased interest agreed‘to was 
to ran from the date of the bond and 
those where it was to ran from the date 
of default. Ia the words of Lord Justice 
Lindley, “you are to ascartain the intention 
of the parties by what they said—that is 
pliin enonga—but you are to ascertain the 
intention of the parties not only by what 
they said bat what the Court sees to b3 
the conseyaenace and by what the Oourt 
miy or may not consider to ba absgard or 
oppressive or was thonght to bs so in former 
times. Taka the common caja of a money 
boad. It meant what it said. Take the 
ordinary case ofa cdvenant to pay £5,000 
if £500 was not paid by the day named. 
The parties meant what they said. Bat 
effact has long ceased to bə given to what 
was intended. Whether the relief was 
given on the theory of oppression, or on the 
theory that the parties could not have 
meant what they said—that it was too 
absurd—-or whether relief was given by 
reason of the usury laws, I do not know— 
ib is an antiquarian research which I have 
not prosecuted. But it has long been settled 
that where a person agrees to pay a larger 
sum if he does not pay a smaller one, he 
does not mean what he says, and the contract 
is not to have the effect that one would 
Suppose it was intended to have.” Wallis 
y. Smith (13). In General Oredit and Dis- 
count Oompany vy. Glegg (24), Bacon, V. O, 
made a distincbion between a case whera the 
agreement is to pay increased interest and 
one where it is to pay a commission in the 
case of failure to pay in time. He held 
that the latter case did not come within the 
principle of Wallis v. Smith (13). He 
regarded the promise to pay commission as 
intended to protect the lenders against a 

|] ? 


(23) (1863) 1 De Q. 
J. Ob. 682; 8 L, T. 858; 

(24) (1883) 22, Ch. D. 
T. 182; 31 W. R. 421 


S. 595; 2N. Re 346; 32 Th 
R. 791. 
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649; 62 L. J. Ch. 297; 43 L. 
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state of things which might possibly arise, 
namely, thatit might suit the convenience 
of the promisor, who wasa contractor, in- 
stead of paying the money to the lenders to 
lend it at interest which might be very 
high. In effect he regarded the contract in 
that case as consisting of alternative pro- 
mises, either to pay the sum stipulated with 
interest at the date agreed upon or to pay ab 
a future time with interest and commission. 
Any statement in the contract that the 
stipulation was to be regarded as penalty 
or liquidated damages was considered im- 
material, although in Wilson v. Love (12), the 
Court of Appeal held that some weight 
should be attached tothe statement of the 
parties that the stipulation should ba 
regarded as a penalty. See Lord Hiphinstone 
v. The Monkiand Iron and Uoal Oo. (14). 
The English cases have all been collected in 
Banke Behari v. Sundar Lal (25) and Umar- 
khan v. Salekhan (17). 


‘In India also, a diversity of opinion pre- 
vailed before the enactment of the Contract 
Act, due in reality to difference bstween 
Jadges in their economical opinions. In 
Adanky Ramachandra Row v. Indukuri 
Appilaroju Garu (26), Holloway, J., was 
strongly disinclined toallow a party to a 
contract to get -behind his promise; and he 
observed that the principles of the statutes 
of the time of Anne and William If], which 
were based on the unsound economical views 
of an earlier period, should not be introduced 
into India. In the particular case before 
the learned Judge, the defendant, who had 
agreed to supply j jaggery by a specified date 
and received advances, further agreed that 
in default he would pay interest at one per 
‘cent. per mensem onthe advance and nofa 
at seven rupees per kantlam. He made no 
delivery of jaggery. The learned Jadge 
treated the provision of the.cuntracéh as one 
for liquidated damages. He treated the 
question as one of the intention of the parties, 
He observed:— If, instead of providing 
for the payment of double the stipulated 
price as profit, the contract stipulated for 
the payment of 200 per cent. upon. the 
advance, there can beno doubt that the 


Courts would have been bound to enforce 
6 


(25) 15 A. 232; 


; A. W. N. (1893) 130. 
(26) 2M.H.G. R. 45l. . 
TRR 


_ bond contained no 


it.” He mentions nq authority for this 
statement. The case was not argued for the 
defendant in the suit. He regarded Act 
XXVIII of 1855 as conclusive proof that 
the intention of the Legislature is that 
parties should ba left to make, and be com- 
polled to stand by, their own khargains. In 
Arulu Masiy v. Wakuthu Chinnayen (20), 
Scotland, ©. J., and Phillips, J., held that 
a covenant to pay increased autores from 
date of default was not a penalty. The 
Bombay High Court, on the other hand, 
(Couch, O. J., and Newton J.), held that 
a promise to pay an increased rate of 
interest was a penalty, and that the Court 
was bound to award only reasonable com- 
pensation, See Rasaji v. “ayana (27) and 
Motojt v. Sheik Husen (21). In one of the two 
cases, increased interest was payable fron 
the date of the bond. It does nob appear 
whether it was so in the other case, At 
any rate, the judgment did not make any 
distinction between the two classes of cases, 
In Hakma Manji v. Meman Ayab Haji (28), 
an agreement to continue to pay after 
default interest at 123 per cent. per 


‘mensem, the rate originally agreed upon, 


was held by Couch, C. J., not to be a panalty 


against which the Court would relieve. The 
learned Judge put his decision on the 
ground that the agreement was not for 


increased interest on defanlt in payment. 
The case was remitted for the trial of the 


‘question whether the rate of interest was 


enforceable under the Hindu Law, whieh 
was held to be applicable to the “case, not- 
withstanding the provisions of Act XXVIII 
of 1855. In Pava v, Gobind (22), Westropp, 
C. J., and Nanabhoy Haridas, J., held that 
a promise to pay interest at 75 per cent, 
from date of default was a penalty. The 
provision for interast 
until the due date, The learned Judges refused 
to follow the decision in Arule Mastry v. 
Wakuthu Ohinnayen (20). Westropp,.C. J., 
also observed that the opinions of the 
Judges of the Calcutta High Court were 
not uniform, That Court certainly acted 
on the view that it had the power to 
relieve against all provisions with regard 
to damages payable which the Court might 
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regard as oppressive or unreasonable. In 
Bichuck Nath Panday v. Ram Lhochun Singh 
(19), the agreement was to pay in case of 
default inereased interest from the date of 
the bond. The stipulation was held to be a 
penalty. The jadgment was not based on 
the ground that the increased interest was 
to commeuce from the date of the bond. 
Pontifex, J., considered the question at 
length and referred tothe English casa of 
Sainter v. Ferguson (29) in support of his 
view. Healso relied on Kemble v. Farren 
(30) as showing that the Court has juriedic- 
tion in every case to disallow any agreement 
which would have the result of making a 
much larger sum payable on breach of an 
agreement to pay a smaller sum. Tha 
earlier cases of the Calcutta High Court are 
reviewed in his judgment. The conclusion 
he came to was: every case of this nature 
must depend on its own circumstances,” as 
stated by tbe late E. Jackson, d., in the case 
of Peetambur Chatterjee v. Kaleechurn Roy 
(31). In Brojokishore Roy v. Madhub Persad 
(32), Jackson and Mitter, JJ., held that a 
stipulation to pay increased interest from 
date of default was not a penalty. They 
did not lay it down as a rale applicable to 
all cases and distinguished Boiey Dobey v. 
Stdeswar Rao (33) as one where the circum- 
stances required that the provision should 
be treated as penalty. They merely held 
that they could not lay down asa matter of 
law that every provision for the payment of 
increased interest from date of default must be 
held to bea penalty. In Omda Khanam (Zeb. 
annissa) v. Brojendro Coomar Roy Ohowdhury 
(34), Justice Markby was of opinion that 
a stipulation for higher rate of interest in 
case of breach might be regarded as a 
penalty and distinguished such an agreement 
from a mere contract to pay the principal 
sum with a high rate of interest. He, 
however, based his devision on his construc- 
tion of the agreement in the particular case, 
that it consisted of alternative promises. 


(29) 1 Maon. & G. 286;1 H.& Tw. 383; 19 L. J. 
Ch. 170; 14 Jur. 255. e 

(20) 6 Bing. 141;3 M. & P. 425; 3 Car. & P. 623; 
” L. J. (0. 8.) O. P. 258; 31 R. R. 366. 

(31) 11 B. L. R. 137 note; 14 W. R. 486, 

(82) 17 W. R. 373; 13 B. L. R. 456 note, 

(38) 4 B.L.R, App. 92 at p. 93; 1 W. R. Suppl. 535. 

(84) 12 B. L. R. 451; 20 W. R. 317; 21 W. R. 352. 


He regavded the case as one in which a 
very heavy risk was provided for by a very 
heavy rate of interest. Couch, C. J., practi- 
cally took the same view of the contract. 
He held that the damage likely to be 
sustained by the plaintiff was uncertain and 
that, therefore, the agreement entered into by 
the parties must be enforced. The high rate 
of interest was payable in that case if the 
defendant failed to execute a conveyance of 
an Dara to the plaintiff; the damages likely 
to be sustained by the breach wera decidedly 
ofan uncertain character. 

T have referred to the important cases 
bafore the enactment of Act IX of 1872. 
They show, I think, that the Bombay and 
Calcutta High Courts exercised the right to 
giya relief in cases where an agreoment 
between the parties regarding the damages 
payable to the plaintiff, whether in a lump 
sum or by payment of interest, was regarded. 
as unreasonable or unjast, and in the case of 
stipulations for interest they examined the 
particular contract before them to decide 
whether it should be enforced, whether the 
provision related to interest ata high rate 
from the date of breach wibhoat any stipu- 
lation for interest at all till then, or to the 
payment of increased interest in case of 
default either from the date of the bond or 
from the date of default. The first question 
in every case was whether the agreement 
regarding damages was to be regarded as an 
independent alternative stipulation or an 
assessment by the parties of the damages to 
which the promisee was to be entitled. In 
the latter case, the Court had the rigat to 
hold that the principal contract being the 
right to the payment of a sum of money or 
the performance of an act by the promisee, 
the secondary or subsidiary contract as to 
the damages to which the promisee was to 
be entitled was not one that he could insist 
on the enforcement of it by a Court, and 
that the Court had jarisdiction to substitute 
for the damages agreed upon by the parties 
such sum as it might consider reasonable, if 
the agreement between the parties appeared 
unreasonable or oppressive. This was, un- 
doubtedly, the view adopted by the Courts of 
Kiguity in England whose jarisdiction was 
not confined like that of the, Courts of 
Common Law to cases which were expressly 
provided for by statute. Both in England 
and India, the Oourts purported to give 
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relief ostensibly by construing the intention 
of the parties and holding where necessary 
that they did not mean what according tp 
the clear terms of the contract they stated 
they did mean. This course was adopted in 
order that the Courts might not appear to 
lay down a rule that they were not bound 
to enforce the ‘contrast between the parties. 
Bat if we get rid of fictions and face the 
trath, then the rule really laid down was 
that contracts, which the Court would regard 
185 secondary, meant to enforce the primary 
rights of the parties, were not strictly en- 
forceable. In the Madras High Court, no 
general rule was laid down in Arulu Mastry v. 
Wakuthu Ohinnayan (20). In Adanty Rama- 
chandra Row v. Indukuri Appalaraju Qaru 
(23), the rules laid down by the Hnuglish 
Courts ware not held to be unenforceable, 
for Holloway, J., referred to Dimech v. Corleté 
(35), as laying dows that the Courb was not 
always bound to treat the sum named by 
the parties as a penalty. The case decided 
no more than that the sum named may 
be treated as liquidated damages and that 
it should be go treated in the particular 
case. 

It was in this condition of things that 
the Indian Contract Act, 1X of 1872, was 
passed. The framers of that Act abbemoted 
to geb rid of fictions. For instanca, what 
are called implied contracts in Bnglish Law 
were not created as real contracts in the Act, 
but were dealt with separately aa ralations 
resembling contracts. See sections 68 to 72. 
Similarly, it abolished the distinction bət- 
ween penalty and liquidated damages. The 
Courts were no longer required, where a 
sum was named in a contract as the amount 
to be recovered in case of breach, to decide 
by artificial roles that the parties did not 
intend what according to the agreement 
they clearly did. Section ¥4 provided that 
in every case ‘where a sum is named as 
the damages to ba paid, the party complain- 
ing of the breach is entitled to recover only 
reasonable compensation not exceeding the 
amount named.” The naming of an amount 
was taken only to indicate the intention 
that no higher sam should be claimed in 
case of breach. ° The section, however, appa- 
rently profided in terms for only one class 
of cases, namely, where a sum in sowdo was 


(35) 12 Moor. P. C. 199; 14 E. R. €87. 


named as payable in case of breach. It did 
not deal with all the cases in which iu 
Hugland, Courts of Equity refused to eu- 
force agreements providing for the damagas 
payable for breaches of contract. The Eog- 
lish rules had been adopted both by the 
Bombay and Calentta High Courts. There 
was apparently no reason to suppose thet 
the Contract Act intended to prevent Indian 
Courts from exercising their rights to ad- 
minister equitable doctrines apart from 
the rule contained in section 74. The 
Indian Contract Act was not a consolidating 
statute, but purported only “to define and 
amend «sertain parts of the law relating to 
contracts,” [see Irrawiddy Flotill: Oo. v. 
Bugwandas (85)], and there was no reason 
why other rules of contract not embodied 
in the Act but nob inconsistent with its 
provisions should not be enforced. 


The case-law after the enactment of the 
Act often discloses a desire on the part of 
some Judges to take it that all stipulations 
in a contract between the parties not com- 
ing within the purview of section 74 should 
be enforced. Thus in Mackintosh v. Orow 
(15), it was laid down that Act XXVIII of 
1855 and section 74 of the Contract Act 
must be taken to embody the whole law relat- 
ing to interest. That view was followed in 
Arjan Bibi v. Ásgar Ali Ohowdhurt (37). See 
also Appa Rau v. Suryanarayana (38), which 
dissented from Dip Narain Raz v. Dipan Ras 
(39). This idea led to the attempt to include 
within the purview of the expression, if 
a sum is named in the contract as the 
amount to be paid” in case of breach of 
contract, cases which would, according to 
the ordinary meaning of the words, seem 
not to come within it, There was no ne- 
cessity for doing so if the Courts realized 
that only a part of the law relating to 
penalties was intended to be embodied in 
gestion 74. It was held that if a ‘larger 
sum than the amount payable under the 
primary terms of the contract was made 
payable by a provision for payment of 
interest at an increased rate, that was prac- 
tically tantamount to naming a sum certain, 
for the sum was ascertainable by making a 


(36) 18 I. A. 121; 18 C. 620. 
(37) 13 C. 200. 
(38) 10, M. 203, « 
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computation at the higher rate of interest. 
See Mackintosh v. Orow (15), Kalachand Kyal 
v. Shib Ohunder Roy (40), Nanjappa v. Nan- 
jappa (16), A contrary view was, however, 
held in other cases. See Banke Behari v. 
Sundar Lal (25), Vythtlinga v. Sundarappayyar 
(41), (per Innes, J.,), Dudlabhdas v. Lakshman- 
das (42), (per Jardine, J.,), Umarkhan v. 
Nalekhan (17), Batj Nath v, Shah Ali (43). 
There was again a difference made between 
an agreement to pay enhanced interest from 
the date of the bond and an agreement to 
pay it from the date of default. In Mackin- 
tosh v. Crow (15), Wilson, J., held that in 
the former case on the date of the breach, 
there would bea sum due according to the 
increased rate larger than the amount due 
according to the primary contrast, but that 
where the enhancement is to operate only 
from the date of default, it could not be 
said that any definite larger sum would then 
be due. Mitter, J., pointed out in Bari Nath 
v. Shah Ali (43), that even where the en: 
hancement was to operate from the date 
of the bond, only a part of the inereased 
amount could be computed on the date of 
the breach, as according to the agreement 
between the parties an increased amount 
would badue also subsequently, until payment. 
Accordingly, in Kalachand Kyul v. Shib 
Chunder Roy (40), Bannerjee, J., held that 
the amount due up to the date of the breach 
would not be enforceable as of right but 
that the agreement for the period subse- 
quent theneto would not come within the 
purview of section 74. The learned Judge’s 
view as to the proper decree to be passed 
was in accordance with Burton v. Latternie, 
(44), as stated in Umarkhan v. Salekhan 
(17). But the majority of the Judges in 
that case held that the agreement could 
not be so split up. The Madras High Court 
considered Mr. Justice Mitter’s criticism 
of the application of section 74 to such 
cases 48 unsound. Jt was generally held 
that an agreement to pay increased interest 
from the date of default was not penal and 
should be enforced. See Naniappa v. Nan- 
jappa (16), Mackintosh v. Orow(15), Daullabh- 


(40) 19 C. 392, 
(41) 6 M. 167. 
(42) 14 B. 200. 
(43) 140. 248, 
(44) 5 Brown. P. C, 283 7 


das v. Lakshmandas (42), Pardhan Bhukhan 
Lal v. Narsing Dyal (45). Now, according” 
to the language of section 74, it applies ‘if 
a sum is named in the contract as the amount’ 
to be paid in case of breach,” which prima 
facie means, “in case or if the contract is 
broken.” Bub it was interpreted to mean, 
“if a sum is named as the amount to be paid 
at the time of the breach of the contract,” 
and this was made the basis of the distinction 
between cases where the enhancement of 
interest was to have effect from the date of 
the bond and those where it was to operate 
from the date of default. If the language 
be taken to mean “if the contract is broken,” 
then no distinction could be made between 
the two classes of cases and the reasoning 
which made au agreement to pay increased 
interest from the date of the bond un- 
enforceable would ba equally applicable to 
the other class of cases. In Balkzshen 
Das v. Run Bahadur Singh (46), the Privy 
Council would seem to have made no dis- 
tinction between the two classes of cases 
and they decreed the enhanced interest from 
the date of the bond, enforcing the terms 
of a compromise to that effect. This deci- 
sion was held in some subsequent cases in 
India to have overruled the distinction 
made in the previous decisions of the Cal- 
entta High Court bstween cases where 
the inerease in interest was provided for 
from the date of the bond and those 
where it was to take effect from the date 
of default, see Bas Nath v. Shah Ali (48), | 
Basavayya v. Subbarazu (47), Banke Behari 
v. Sundar Lal (25). But in other cases, it 
was held that the judgment of the Privy 
Council has no such effect [see Nanjappa v. 
Nanjappa (16), Umarkhan v. Saieshan (17), 
Kalachand Ryal v. Shib Ohunder Roy (49)), 
and the distinction between the two classes 
of cases was maintained. It was stated that, 
where the agreement was for payment of 
higher interest from date of default, the 
contract must be regarded as one to pay 
one rate of interest up toa certain bime and 
a different and higher rate of interest after 
that time. In other words, the agreement 
to pay enhanced interest was vegurded as 
a primary contract of the game character 


(45) 26 C. 300; 3 C. W. N. 176. 
(46) 10 C. 305; 13 O. L. R. 418; 10 T. A. 62. 
(47) 11 M, 204, 
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as the agreement to pay the principal lent 
out with interest oa the. date fixed. See 
Mackintosh v. Hunt (48), Mathura Persad v. 
Luggun Koer (49), Mackintosh v. Orow (15), 
Deno Nath v. Nibaran Chander (50), Nan- 
japp2 v. Nanjappa (16). Ib need hardly be 
said that such an interpretationis quite incon- 
sistent with the view adopted in the Courts 
in England. It must be observed that in 
Sunder Koer v. Rat Sham Kishen (51), the 
Privy Council approved of the view that 
a provision for enhanced interest should 
always be regarded as penal where it is 
to operate retrospectively. They also ap- 
proved of the reason given in Macxintosh v. 
Orow (15) and Nanjappa v. Nanjappa (16) that 
in such a case an additional money payment 
became immediately payable by the mort- 
gagor.’ Again, notwithstanding the appa- 
rent intention of section 74 of the Contract 
Act, to relieve the Courts of the labour of 


‘finding out whether the intention of the 


parties was to mention a sum as liquidated 
damages or as penalty, the artificial attempt 
to base the rules to be followed by the 
Court on the so-called intention of the par- 
ties was adhered tə in several cases. See 
Mathura Persad v. Luggun Koer (49), Umar- 
khan v. Saleshan (17), Narayanasami Naidu 
v. Narayana Rau (52), Banke Behari v. Sun- 
dar Lal (25). Notwithstanding also the 
attempt to give as large a scope as possible 
to the expression “naming of a sum as pay- 
able in case of breach,” the equitable juris- 
diction of the Gourt to treat any provision 
in a bond regarding the damages to be paid 
for breach of the covenant to pay on the 
due date as a penalty not enforceable as 
of right, was repeatedly asserted in a number 
of cases, after the Act was passed. See 
Ramendra Roy v. Serajuddin(53), Perdhan Bhu- 
khan Lal v. Narsing Dyal (45), Deno Nath v. 
Nibaran Chander (50), Daljabhdas v, Laksh- 
mandas (42), Narayanasami Naidu v. Nara- 
yana Rau (52), (per Best, J.), Banwari Das v. 
Muhammad Mashiat (54), (per Edge, O. J.). 


(48) 2 ©. 202. 

(49) 9 C. 615. 

(50) 270. 421; 4 O. W. N. 122, 

(51) 340. 15%, 4 A. L, J. 109; 11 0. W. N. 249; 5 
Oi 106; 17 M. L. J. 43; 9 Bom. L. R. 304; 2 M. L. 
T. 75; 34 1.°A. 9 (P, 0). 

(52) 17 M. 62; 4 M. L. J. 17. 

(53) 2 C. W. N, 284, 

(54) 9 A. 690; A. W. N. (1887) 284, 


In Umarkhan v. Salékhan (17), Sargent, 
O. J. observed: “As to this Court, however, we 
cannot doubt that until the Judges, who 
desided the cases of Dullabhdas v. Lakshman- 
das (42) and Sajajia v. Maruti (55), reviewed 
the decision in Rasaji v. Sayana (27), Motoj¢ 
v. Sheik Husen (21) and Pam v. Govind 
(22), by the light of the more recant deci- 
sions of the other High Courts, it has al- 
waye been considered that an enhancement 
of the rate of interest in default of payment 


‘of the principal sum and interest at the day 


fixed in the bond was in the nature of a 
penalty, whether the enhancement was re» 
trospestive, taking effect from the date of 
the loan, or was prospective from the date 
of default of payment. An examination 
of the facts in Motoit v. Shetek Husen (21) 
and Pavz v. Govind (22) can leave no 
doubt, we think, that the Court was in 
both cases dealing with prospective en- 
hancement of interest and in Raghunathrao 
v. Yushwant (56), where it is plain that 
the question was as to tke enhanca- 
ment of interest from the day fixed 
for payment of the instalments, Melvill and 
West, JJ., treated as well settled by the 
decisions in Rasaji v. Sayana (27), Pava v. 
Govind (22) and Tikamdas v. Ganga (57), 
that the agreement to pay such increased 
interest was a penalty and ought nob to bs 
enforced.” 

In several cases where the contract pro- 
vided for payment of the debt with simple 
interest ata certain time and for payment, 
on default, of compound interesh ab an 
increased rate, the stipulation for such 
payment was regarded as a penalty. Sea 
Baid Nath Das v. Shamanand Das (58), Dip 
Narain Rat v. Dipan Ras (82). It was 
impossible to do this by any possible in. 
terpretation of section 74 of the Act, bat 
only by regarding the stipulation as a 
penalty apart from that section. Oa the 
whole, the case-law shows that, while an 
attempt was made to reduce the Coart’s 
powers of interfering with the rate of 
damages prescribed by the parties to the 
cases covered by sestion 74 of the Act, which 
for that purpose “was interpreted in a sanse 


(55) 14 B. 274. 

(56) P. J. (1882) 223. 
(57) 11 B. H. C. R. 203. 
(58) 22 0. 1437 
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broader than the words would seem prima 
facie to convey, the Court’s right to treat 
any provision not coming within the purview 
of section 74 as penal was again and again 
asserted, and relief was given to the debtor 
in cases which it would be obviously impossi- 
ble to bring within the scope of the section, 
and the attempt to impute to the parties 
an intention conformable to the rules which 
the Courta thought fit to lay down was 
carried on notwithstanding the provision in 
section 74 that the parties’ intention was 
not to be the test of the Court’s action in 
cases covered by the section. 

What then is the real principle underlying 
the Court’s interference with the contract 
between parties as to a payment to be made 
by way of damages? Jn my opinion, it 
can be nv other than this—the doctrine that 
the Court will carry out all contracts between 
parties is confined to the carrying out of 
the primary contract and does not extend 
to a secondary or subsidiary contract to come 
into operation if the primary contract is 
broken. In bonds securing the payment 
of money, the contract regarded as primary 
is the promise to pay the amount due to 
the creditor with the interest, if any, agreed 
upon. Any farther contract to ba binding 
on the promisor, if he breaks this contract, 
is regarded as a secondary one intended to 
secure the fulfilment of the primary contract, 
and the Courts both in England and in 
India do not feel bound to carry ont s10% 
a secondary contract apart from its justice 
and reasonableness. This view has baen 
laid down for too long a time to admit of 
question. For'the application of the rule 
it is, of course, necessary as an indispensable 
preliminary that the Court should first 
decide whether the agreement consists of 
a primary contract with a secondary one 
to secure its due fulfilment or of two 
contracts either cumulative or in the alterna- 
tive. The promisee would have the right 
to enforce both the contracts in the former 
ease and the second alternative in the 
latter case if the first alternative be aot 
fulfilled by the promisor. Ib was the recogni- 
tion of this principle that apparently led 
the Indian Courts in some cases, as already 
pointed out, to treat an agreement to pay 
increased interest from date of default as 
an alternative contract; but the construction 
of the contract should not proceed on the 


Court’s view as to the reasonableness or 
otherwise of what in fact is a secondary 
contract. If the sesondary contract is a 
just and reasonable one, the Court, of course, 
has the power to award the damages secured 
by it as reasonable in the circumstances. 
Such award need not and ought not to 
be made to depend on the construction of 
the contract itself as an alternative one. 
There is, mereover, in my opinion, no reason 
to regret the well established rule that the 
Courtis not bound to enforce the perform- 
ance of such secondary contracts; for the 
law does not after all in reality always 
enforce the performance of the specific 
promise made by the promisor. As a fact, 
this is nob done in all but a small proportion 
of cases. It is only where the agreement 
consists of a promise to pay money that 
the performance of the specific promise is 
enforced. Specific performanca of other 
agreements is a recent introduction in 
England by Courts of Equity and is granted 
only in the discretion of the Court in cases 
where it is considered proper to do so. 
What is there improper then in the Court 
reserving to itself the discretion to enforce 
the performance of a secondary contract P 
The propriety of doing so was, 1 balieve, 
what really led to the Couris of Equity 
in England assuming jurisdiction not to 
award more than a reasonable amount as 
damages, notwithstanding aa agreement 
between the partios themselves assessing 
the amount, The principle is pointed ont 
by Turner, O, J. in Vengideswura Putter v. 
Ohatu Achen (59). The learned Judge 
observes:— Since the passing of that Act, 
that is, Act IX of 1872, although tne parties 
may have agreed to enter ia the contract an 
estimate of the damages to be paid in the 
event of breach, the Court is bound to regard 
that sum only asethe agreed maximum, and 
to consider whether reasonable compensation 
will not be made by the award of a less 
BUM............Lhe Court has still to deter- 
mine the question, which arose in Arulu 
Mastry v. Wakuthu Ohinnayan (2)), whether 
the terms of a stipulation in a contract 
created an independent obligation or ascertain 
the compensation for the reach of an 
obligation. In the case last montiened, the 
Court held the stipulation did not ascertain 
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the compensation for the breach of an 
obligation, but was in itself an independent 
obligation.” In that casa, a sum of money 
.was advanced under a bond by which it 
was agreed that the debtor’s family should 
demise certain land on kanom to the creditor 
and receive a further sum. Interest was 
to be paid at 6 per cent. upon the advance 
until the execution of the kanom deed, and 
interest at 24 per cent. from the date of 
the loan in the event of their not making 
the demise. The demise was not made. 
The decision of Turner, O. J., did not proceed 
on the applicability of section 74 of the 
Act. It is clear that the principle above 
stated would be equally applicable whether 
the agreement to pay enhauced interest in 
case of default is to take effect from the 
date of default or from the date of the 
bond. It would also be equally applicable 
to cases where there is no provision for 
interest until the due date bat only an 
agreement to pay aa exorbitant rate of 
interest in case of default, whether the 
interest is to ran from the commencasment 
of the loan or from the date of default. 
Unless the contract to pay interest in casa 
of default can bə regarded as a cumulative 
or alternative one, the principle would apply, 
‘and the Court would have discretion not 
to enforce the promise and to award only 
reasonable compensation for the damaga 
- sustained by non-payment at the time fixed. 
In Vythilinga v. Sundarappayyar (41), the 
principle was applied to a case where there 
“was no provision for interest until default was 
committed The learned Jadges, Innes aud 
Kindersley, JJ., followed Ventideswara Putter 
vy. Chatz Achen (59), already referred to. It 
is clear they held that it made no difference 
‘to them whether there was a provision for 
payment of interest untilthe due date or 
not. The same view was adopted by a 
Full Bench of the Allahabad High Court 
in Bansidhar v. Bu Ali Khan (9). Stuart, 
O. J., said: “It appears to me that the 
document is of a two-fold character. It is 
a promissory-note so far asthe agreement 
to pay Rs. 50 four days after date is 
concerned, and as such may be detached 
from the undertaking to pay the interest 
at one rupee per diem, That undertaking 
I regard as in the nature of a collateral 
obligation. Such a collateral obligation 
injght have been made in the form of a 


separate instrument, on it might be, a3 in 
the present case, incorporated with or 
added on the promissory-note. In either 
case, ib is, in its ‘nature, in my opinion, 
quite distinct from the latter, and itis to 
bs regarded and dealt with solely on its 
own legal merits as ® mera penalty or 
otherwise.” Later on, he says: “fn the 
present case, howaver, we have a very 
different document for the undertaking to 
pay interest at one rapse per diem is not 
only not essential to the primary obligation 
to pay the Rs. 50 four days after date, 
bus is a condition of a highly penal 
character, and legally objectionable, therafore, 
not only on that ground, but, being a 
penalty and, therefore, reducible in equity, 


ib mu:b have the effect, if viewed as a 


necessary part of the whole rurka, of 
destroying its character as a promissory- 
note, inasmuch as there cannot, under such 
circumstances, be shown to ba on the 
face of the instrument ə dəbi which is 
& esriain ani specified sum, the sum 
racoverable takan in connecbiyn with the 
interest as a penalty being essentially 
uncertain and incapable of being specified 
bsfore decree.” The learned Jadge relied 
on and followed the judgment of Pontifex, J., 
in Bichuck Nath Panday v. Ram Lochun Singh 
(19). Straight, J., also adverted to the distine- 
tion between the primary contract or the direct 
object of the document and the secondary 


‘or collateral agreement regarding interest. 


A similar agreement was held to ba not 


‘penal ia Kunjbehiri Lal vy. [bhi Baksh (60). 


The decision, however, proceeded on the 
construction of ths contract. Tyrrell, J. 
ohserved:— [tis contract interest, and the 
liability to pay it was not made contingent 
on any breach of any parb of the con- 
tract.” 


Vythilinga v. Sundarappayyar(41) and Ban- 
sidiar v. Bu Ali Khan (9) were both decided 
before the amendment of section *74 by 
Act VI of 1899. That Act mada an 
important change inthe section by giving 
jurisdiction to the Courts not to enforce a 
stipulation between the parties as to damages 
and ia cases nét provided foria the old 
section, by adding the words, or if the 


. contract contains any other stipulation by way 
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of penalty,” After tha amendment, the Courts 
are at libarty not to enforca any stipulation 
entered in an agreement by way of poenatly. 
1 have tried to point out that this power 
was in fact exercised by the Courts even 
_ before the amendment. But som3 decisions 
had laid dwn that wherever a sum was 
not named in the contractas the amount 
lo be paid in case of breach, Act XXVIII 
of 1855 compelled the Coart to enforce 
any provision for payment of interest. 
There was alsoa conflics of opinion as to 
whether section 74, as it stood before the 
amendment, was applicable at all to stipula- 
tions for payment of interest in case of 
failure to pay a debt atthe duo date. All 
these difficulties were avoided by enacting 
in express ters that the Court has power 
to relieve againsh any stipulation by way 
of penalty. Whether any provision in a 
document isa penalty or not is, of course, 
for the Court to determine. The use of 
the word penalty’ is not necessary, nor 
would its use necessarily govern the cone 
struction to be put by the Court on the 
contract. The test, a3 pointed out in 
several cases, and notably by Tord Lindley 
in Wallis v. Smith (13), is whether the 
stipulation is 82 oppressive, unjust or 
unreasonable as bə make the Court hold 
that it ought not to ba enforead in equity. 
As pointed out in Parsons on Contracts 
Vol. lII, page 170, tha measure of damages 
which the law does not allow as enforce- 
able isa ponalty. The learned author Says: 
It is obvious that where parties agree upon 
the damages to be paid for a breach of 
contract, whatever name they give to it, 
they do substantially the same thing which 
is done by a bond with penalty ;and there 
is no more reason why Courts should regard 
the agreement if it opposes reason and 
justice in one case than in the other”. See 
page 172, If the Court finds the provi- 
sions ° unreasonable and unjust, it holds 
by a fiction that the parties did not intend 
that it should ba carried out. The real 
test is the Court’s opinion regarding the 
justice and propriety of the provision. 
The use of the word ‘penalty’, therefore, 
in the amendment should not be taken to 
involve any difficulty in the Court exercising 
its Jurisdiction in the fullest measure in 
refusing to enforce any contract which 
relates to what has to be done inthe case 


6 
of braish vof the mua  cerateacs. In 
Santaranaray ini Vadhytr v. Sankaranariy ma 
Ayyar (1), where the contract was to pay 
the amount of the debt ġo the slake-holder 
of a chib fand by half-yearly instalments 
and further to pay interest at the rate of 
one pie per rupse per diem from the date 
of defaulé in the payment of any of the 
instalments and there was no provision 
for interest on the principal sum unless 
default was mad3, White, C. J. and Davies, 
J., held that the provision for paymanat of 
interes: could not be regarded asa penalty 
and mast bə enforced. The learned Chief 
Justice observed that the alterations in- 
troduced by the amending Act in the 
section were merely verbal. His Lordship 
does not give any reason for this view. 
There was conflict of opinion in the desisions 
under the old saction, as to whether it 
was appliceble to any cxa whsra pro 
vision was male for the payment of 
increased interest whether from tha date 
of default or from the data of the bond. 
There wag also a conflict of opinion on the 
question whother, in tha absenca of pros 
vision for payment of interest until default, 
an agresment to pay an exorbitant rate of 
interess in case of default could ba regarded 
as penal, There was a further conflict of 
Opinion on the question whether the Couris 
had jurisdiction to enforces azreamant regard- 
ing payment of interest in casa of breach 
of performance of the original contract ex- 
cept in cases falling within the provisions of 
the old section. The object of the amend- 
ment, in my opinion, was to solve all these 
doubts and toinvast the Courts with fall 
power to treat any provision regarding dam- 
ages payable in case of breach asa penalty. 
The learned Judge adverted to the distinction 
drawn in the cases between a promise to 
pay enhanced „interest from the date of 
defaulé and one to pay such interest from 
the date of the bond. He observed that, 
while the enacting portion of the section 
made only verbal alterations, the explanation 
made a change by enacting that a stipulation 
for payment of higher interest from date of 
default might bo a penalty. ‘In my opinion, 
the explanation was put in €n consequence 
of the decisions of the Courts that such a 
stipulation could not bə regarded as a pen- 
alty. The explanation explains the newly 
introduced clause, “if the contract contains 
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any other stipulation by way of penalty.” 
Illustration (d) gives another example where 
such a provision would ba a penalty. Illus- 


tration (e) shows that the amended section is- 


applicable where there is no sum named as 
payable in case of breach. Illustration (g) 
is yet another example of a case which 
would not fall within the old section. Illas- 
trations (e) and (g) seem to me to show that 
the Legislature intended to make a very im- 
portant change in the scope of the section. 
The learned Judge confines the alteration in 
the law to the cases covered by the new 
illustrations. Ido notthink that this is the 
right principle in the interpretation of sta- 
tutes. I am doubtful, however, whether the 
learned Judge intended to lay down that a 
provision for payment of interest at an ex- 
orbitant rate in case of default (where there 
is no provision for payment of interest till 
default) cannotin any case be regarded as a 
penalty; for his conclusicn is expressed in 
these terms: “It seems to me, therefore, that 
as a question of construction, section & of the 
Act of 1899 would not preclude a Court from 
holding that the stipulation in the contract 
in question is not a stipulation by way of 
penalty.” I entirely agree so far. But 
the section, in my opinion, positively enables a 
Court to do soina proper case. I do not 
think that the section is confined to cases 
where the agreement is to pay a higher rate 
of interest than the one originally prescribed. 
Both the learned Chief Justica and Davies, J. 
confined ils application to such cases. 
Davies, J. wenton to say that nothing that 
parties agreed to with eyes open could be 
regarded asa penalty, In Ohinna Venkata- 
sami v, Pedda Kondiah (4), a similar view 
was taken but the decision proceeded on the 
crustraction of the particular agraement. 
The Court regarded the contracs to pay 
interest from the date of the bond in case of 
default as an alternative contract. In that 
view, the decision was, of course, right; more- 
over, the increased rate itself was moderate, 
so that there was good reason for not regard- 
ing ib as penal. In Pertasum:t Thevar v. 
Subramanian Asari (5), where the obligor 
bound himself to pay 27 kotas of paddy in 
certain instalments and in default to pay 
1/16th kota Per kota per diem for interest from 
the dafe of default, the agreement was en- 
forced, The learned Judges did not hold 
that the provision might not be a penalty. 


They merely said :—" There is no ground for 
not allowing the rale ‘of the chit fund to be 
given effect to.” In Pertathamb: v. Angammal 
(61), Munro, J., enforced a provision for pay- 
ment of interest ab 75 per cant. from the 
date of default in a case where there was no 
provision for interest till default. The 
learned Judge held thatit was ‘not a penalty. 
He observed: “The defendants are notin a 
worse position than, if, at the tims they 
had borrowed the money, they had agreed 
to pay the interest now demanded.” I am 
unable to agree with the reason given by the 
learned Judge for the general proposition 
laid down by him. Whether and in what 
circumstances the Court would have power to 
refuse to enforces an agreement for the re-pay- 
ment of the money lent with interest ab an 
exorbitant rate, is a matter which f wish to 
abstain from considering in this case. But 
there is an essential distinction between the 
case put by the learned Judge and the case 
before him. In the former, the question would 
be whether the Court could refuse to enforea 
the primary and the only contract batween 
the parties. Inthe latter, the agraemant is 
to pay a sum of money on a cartain day 
and the agreement to pay an exorbitant rate 
of interest is an agreement to pay damages in 
case of breach. Such anagreement the Cours 
is entitled to treat asa psnalby. It muy ba 
noted that in Hogland the Money-lenders’ 
Act of 1900 has expressly given jarisdiction 
to the Coart nob to enforce even the primary 
agresments ina cartain class of cases; bat 
the jurisdiction to refase enfoycament of 
agreements determining the damages to 
ba paid for breach of the primary agraement 
has always boen exercised in the Hnglish 
Courts. Edge, O. J. was, no doubt, of opinion, 
in Bante Behari v. Sundar Lal (25), that it 
was unwise aud improper to do so and that 
the Haglish decisions should not ba followed 
in this country. I can only say that the 
Courts in England were not influenced by 
the sama economical considerations as the 
learned Judge was, nor have the Courts here 
bən. I may respectfully add that there 
geems to ba more necessity in this country 
than in Eogland for the Courts to abstain 
from enforcing the views of a particular 
school of economists. Salen Town Ban’, Li. v. 
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Venkatachar (62), is not of much importance, 
as I do not think that ‘Wallis, J. intended to 
lay down a general rule in that case. In 
Ganapati Pillai v. Sundra Thevan (10), which 
was also cited for the defendant, the fasts 
do not clearly appear. OCompourd interest ab 
Rs. 300 per cent. was agreed upon in default 
of payment on the due date. Miller and 
Sankaran Nair, JJ., treated the agreement as 


a pevalty. In Majan Patiri v. Abdul Jubbar 
(63), the Calcutta High Court dissented 
from the decision of this Court in 


Sankaranarayana Vadhyar v. San'taranara- 
yana Ayyar (1). Theterms of the document 
were similar, They accepted as sound the 
view enunciated at pages 278 to 282 of 
Sir Frederick Pollock and Mr. Mullah’s work 
on the Indian Contract Actas to the mean- 
ing of section 74. I am of opinion that 
Sankaranarayint Vadhyar v. Sank transrayant 
Ayyar(1) and Periyathambi v. Angummal (61) 
were wrongly decided. Ohinna Venkatasami 
y. Pedda Kondiah (4) and Pertasami Thevar 
y. Subramanian Asari (5) ave distinguishable 
from the present case. I agree with tha 
decision of tbe Calcutta High Court in 
Miajan Patiri v. Abdul Jubbar(63). I express 
no opinionon the question whether in the 
particular circumstances of this case, the 
agreement to pay interest at what amounts 
to about 180 per cent. in casa of default 
should be treated as a penalty or not. That 
is a matter for the decision of the learned 
Jadges of the Division Banch who made this 
reference. The question referred to the Fall 
Bench is whether the Court is empowered to 
treat such a stipulation as a penalty. It 
was argued that the provisions of Act 
XXVIII of 1855 absolutely prevent the 
Courts from interfering with auy contract 
between parties as to interest. There are 
three answers to this agreement. Firstly, 
the Act applies only to primary contracts as 
to the rate of interest and not to secondary 
contracts providing for cases of breaches of 
original contract, a distinction which has 
been overlooked in Adanky Ramachandra Row 
vy. Iniuturt Appalaraju Garu (26), Mackintosh 
v. Hunt (45), Banke Behari v. Sundar Lal (23) 
and other cases. Secondly, the Act merely 


(62) (1911) 1 M. W. N. 134 9 M, L, T. 363; 9 Ind. 
Qas. 197. 
4 (63) 10 0. W. N. 1020. 


repealed the old anbi-nsury law, and did not 
intend to cut down the equitable powers of 
Courts: see Dmarkhan v. Salexhan (17), which 
refers to the earlisor Bombay cases, Bansidar 
v. Bu Ald Khan (9), Ramendra Roy 
Chowdhury v. Serajuddin Ahmad (53), Pardhan 
Bhukhan Dal v. Narsing Dyal(45), Deno Nuth 
v, Nibaran Ohandra (59). Tairdly, in any 
event, it is absolutely clear from section 74 
of the Contract Act, as amended, that Act 
XXVIII of 1855 must bə rəgarded as 
modifial by saction 74, and even bəfore the 
amendment it was regarded as modifiad by 
the saction. 

My answer to the question is thatthe Court 
has power to do so. 


Sapasiva Aiyar, J.—In my order of refer- 
ence, [ have indicated my opinion that the 
Oourt is at libarty to award reasonable 
compensation in lieu of excessive interest 
even in cases where no interest would have 
been payable under the contrach excep’ in 
case of default. AsI have had the advantage 
of a perusal of the judgment of Mc. Justice 
Wallis (just now pronounced) and as I agree 
with him in all his observations, I də not 
wish to make any detailed observations of my 
own, beyond making a short reference to a 
few of the most recent cases on the point, 
In Sundar Koer v. Rat Sham Krishen (51), 
the Privy Council have laid down that where 
compound interest af a higher rate than 
that originally stipulated for in the bond was 
provided for, the Court was entitled to give 
reasonable compensation under section 74 of 
the Contract Act as amended by Act VI of 
1899, and that it was not bound to give the 
higher rate of interest. In Velchand v. Flagg 
(64), Scott, C. J., and Batchelor, J., refused 
to give interest af 60 per cent. per annam 
which was the rate stipulated for in the 
bond after date of default and allowed only 
18 per cent. per annum interest as reasonable 
compensation. The learned Judges refused to 
follow the earlier decisions which held that a 
high rate of interest to run only subsequent 
to date of default cannot beinterfered with by 
Courts. They say at page 168:—"[t is to be 
observed, however, that the provisions of sec- 
tion 74 of the Contract Act and its illustra- 
tion (g) were not brought to thenotice of the 
learned Judge. Similarly, in the Indian cases, 


(64) 36 B. 164; 14 Bom, L, R, 18; 13 Ind. Cas, 863. 
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section 74 as amended by Act VI cof 1899 
does not seam to have baen brought to the 
notice of the Court in argumant.” In 
Ganapathi Pillai v. undra Thevan (10), Miller 
and Sankaran Nair, JJ., held that comporid 
interest at a very high rate, though ib was 
to run only after date of default, can be 
relieved against aud they allowed interest at 
only 24 per cent. per annum as reasonable 
compensation. This casein Ganapathi Pillai 
vy. Sundra Thevan(10) is exactly similar to the 
present case. I have looked into the printed 
papers in that case (S. A. No. 38 of 1908) and 
I find that in that case also, the plaintiff was 
a chit karatswan, the document sued on was 
executed by a prized subscriber, the debtor 
agread to pay the debt (in that case it was 
grain and not money that was to ba re-paid) 
in instalments without interest and he promis- 
ed to pay an exorbitant interest after default 
if he committed default. This case in Ganu» 
pathi Piilai v. Sundra Thevan(10) is, therefore, 
a direct authority for the proposition I had 
contended for in the reference order. I do not 
intend to go further than I have done in my 
reference order into all the Englishand Indian 
eases in which learned Judges have, by the 
use of refined subtle language and the enuncia- 
tion of variously worded tests and principles, 
tried to persuade themselves that they were 
acting on any other principle in giving relief 
against prima facte unconscionable bargains 
except the one intelligible principle that the 
provision relieved against was unreasonable in 
¿Re view of ordinary men of the world pos- 
sessing the usual quantum of common sense. 


In conclusion, I might state that my refer. 
ence to the English Money-lenders’ Act and 
the cases decided thereunder was merely to 
show how the tendency of even English Courts 
has been to liberally constrae Acts intended 
tə relieve against exorbitant and harsh 
stipulations as to interest and not because the 
provisions of the Money-lenders’ Act are 
identical with the provisions of section 74 of 
the Indian Contrast Act or because the two 


Acts cover an identical ground or provide 


exactly similar remedies. 


The appeal coming on for final hearing, the 
„Court delivered the following 


JUDGMENT.—The Fall Bench has decid- 
ed that a stipulation of the kind contained 


in the bond with which we have to deal may 
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ba ragarded as panal. Įt'is now arguel by 
the appoellant’s Vakil that on the facts of this 
particular case the provision for payment of 
interest at 190 par cent. a year should not be 
regarded as ponal. He first argues that the 
defendant is bound by the plaintifi’s oath 
and that after the oath was taken, he could 
not set up the present contention. This ques- 
tion was disposed of by the Division Bench 
that made reference. Jt is next argued that 
as the bond relates to the obligation of the 
defendants in connection with a chit-fand, the 
provision should not be regarded as penal. 
It is not stated that the bond was executed in 
accordance with the rales of any company, the 
moembars of which undertook mutual obliga- 
tions, and it is not stated that the plaintiff 
was not the proprietor of this kur? chit. 
There is, therefore, no differences between this 
case and any other case in which a person 
takes a bond from another in consideration 


. of the money lent by him. We, therefore, see 


no reason for giving effect to the provision for 
interest at the very exorbitant rate that the 
bond fixes. 
We dismiss the appeal. 
Appeal dismissed, 
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Jastice Richardson. 
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Execution of decree —Limitation —Struck off,” means 
ing of, whether amounts to dismissal—~Civil Procedure 
Code (Act V of 1908), s, 48, O. XXI, r. 57. t 

A decree was passed on April 15, 1897. On Feb- 
ruary 22, 1909, execution was commenced and it was 
ordered that certain land should be attached and 
proclamation should be issued, the 15th of April being 
fixed for the date of the proclamation, On that date, 
the Court passed thig order: “Proclamation not filed, 
struck off”: 

Held, that this amounted to a dismissal of the 
attachment under Order XXI, rule 57 of the Code of 
Civil Procedure, and a subsequent application for 
execution of the decree was barred under section 48 
of the (ode. 
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Appeal from the order of the District Judge 
of Assam Valley District, dated July 9th, 1910, 
reversing that of the Munsif of Jorehat, dated 
March 12th, 1910. 

FAOTS.—A decree was made on April 
15th 1897. On February 22nd, 1909, execu- 
tion was commenced bsfore the Munsif who 
ordered that the land stated in the applica- 
tion for execution had been attached and that 
proclamation should be issued on April 15th, 
1909. On that day, the decree-holder failed 
to file the proclamation, and the Munsif 
passed this order:— Proclamation not filed: 
struck of.” On August 13th, 1909, the decree- 
holder made an application for execution. 
Then again on February 16th 1910, another 
application was made, on which the Munsif 
made an order directing that proclamation 
fixing 15th May 1910 should issue. 

The judgment-debtor appealed to the Dis- 
trict Judge from the above order. The 
learned Judge held that under the provisions 
of Order XXI, rule 57, the learned Munsif, by 
not adjourning the nioosedings on April 15th, 
1909, dismissed the application and that, 
therefore, the previous attachment, if any, 
thereupon ceased, and that the decree 
then became barred by 12 years’ rule con- 
tained in section 48 of the Civil Procedure 
Code. He, therefore, held that the appli- 
cations for execution, dated August 13th, 1909, 
and February 16th,1919, were time-barred. 
The order of the learned Munsif was, con- 
sequently. set aside and the decree-holder’s 
application for execution rejected. 

The deoree- holder appealed to the High 
Court. 

Moulvi Nur-ud-din Ahmed and Babu Kumar 
Sankar Roy, for the Appellant. 

Baba Dijendra Nath Mukherjee, for the 
Respondent, 


JOUDGMENT.—This is an appeal from 
an order of the District Judge of Assam 
Valley District. A decree was passed on 
the ‘Sth April 1897. On the 2nd 
February 1909, execution was commenced 
and it was ordered that the land should 
be attached and proclamation should be 
issued, the 15th of April being fixed for 
the date of the proclamation. On the 15th 
April, the proclamation not having been 
made, an order was passed “proclamation 
not filed, struck off.” In our opinion and 
under the circumstances of this case, this 
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amounted* to a dismissal of the attachment: 
and if any farther attachment proceedings 
were to be taken ont, they would have to 
be taken before the 15th April 1909. No 
farther proceedings were attempted until 
the 13th August 1909 when fresh proceed- 
ings for attachment were commenced. These 
further proceedings were outof time and, 
consequently, were infructuous, 

The result is that the order of the 16th’ 
February 1910, which by some oversight 
has rot been supplied to us, but which, we 
understand, was a fresh application for 
execution, was out of time, and the order 
of the lower Appellate Court was, con- 
sequently, right. 

The appeal is, therefore, dismissed with 
costs, the hearing-fee being assessed at two 
gold mohurs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Crvit Appear No. 2824 op 1910, 
January 28, 1913. 
Present:—Mr. Justico Holmwood and 
Mr, Justice Chapman, 
Raja SATI PRASAD GARGA AND ANOTHER 
— PLaintiprs—A PPELLANTS 
versus 


MANMATHA NATH KAR AND OTHERS 


— DEFENDANTS — RESPONDENTS. 

Tender—Rent—Tender of rent, how to be made— 
Validity of tender—Bengal Tenancy Act (VIII of 1885), 
s. 54—Contract Act (IX of 1872), s. 38. 

If a tenant is able to prove that he has made a 
valid tender which has been improperly refused and 
also that he has kept it good, heis notin any worse 
position than he would de in if he proves that he 
deposited it in Court. 

Jagat Tarini Dasi v. Naba Gopal Chaki, 340. 305, at p. 
823, 5 ©. L. J. 270, relied upon. 

Any officer of a'zemindar, authorized to receive 
money, who happens tobe in the village office, cer- 
tainly can receive rent and can give a valid acquit- 
tance. But because a man happens to be the manager 
of the zemindar, he cannot be compelled to take rent 
wherever he may happen to be and at whatever time 
or place ii may be offered. Moreover, he cannot be 
askea to accept a small proportion of the rent due 
as the whole amount. 

Under section 38 of the Oontrags Act, a tender 
must be unconditional and made at a proper time and 
place and under such circumstances that the person 
to whom it is made may have a reasonable opportu- 
nity of ascertaining that the person by whomit is made 
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is able and willing there and thon to d? the whole 
of what he is bound by his promise to do. This rule 
is perfectly good notwithstanding anything contained 
in the Bengal Tenancy Act. 

Appeal from the decree of the District 
Judge of Midnapore, dated May 6th, 1910, 
- modifying that of the Sub-Judge of that 
District, dated June 29th, 1909. 

Babus Manmotia Nath Mukherjee and Fro- 
bodh Chandra Ohaitterjee, for the Appellants. 

Babu Surendra Nath Roy for Babu Baz- 
kuntha Nath Das, for the Respondents. 

JUDGMENT,—This second appeal refers 
only to the order of the lower Appellate 
Court, refusing interest and costs upon a sum 
of Rs. 999 deposited by the appellants on the 
14th April 1909, The plaint was originally 
filed onthe 8th April in that year, buat it 
was returned for amendment and was re- 
filed on the 16th April 1909. In the 
meantime, as we have seen, the defendants 
deposited the money in Court and stated that 
they had tendered it to the manager and it 
had been refused. The money was certainly 
not all that was due, and it was nothing 
like what was due; for it has been found in 
the suit that over Rs. 2,009 is due from the 
defendants to the plaintiffs. The deposit, 
therefore, was not a good deposit under 
section 61 of the Bengal Tenancy Act, and 
the defendants, therefore, must fall back 
upon the tender to the manager. It has 
been held in Jagat Tarini Dasi v. Naba 
Gopal Ohaki (1) that if the tenant is able 
to prove that he kas madea valid tender 
which has been improperly refused and also 
that he has kept it good, he is not in any 
worse position than he would bein if he 
proves that he deposited ibin Court. Bat 
the learned Sub-Judge found that the tender 
was not a valid tender within the meaning 
of section 54 of the Bongal Tenancy Act; and 
there can bə no doubt that the learned Sub- 
Judge was right inlawinso holding, The 
whole of the money due on the kist must 
ba tendered af the righ6 time and at the 
right place to make the tender valid; and the 
section says nothing as to the person, Any 
officer of the zemindar authorized to receive 
money who happens to be in the village 
office certainly can receive ib and can give 
a valid acqgittancs. But because a man 


happenseto be the manager of the zemindar, 


he cannot be compelled to take money 


wherever he may happen to be and at what. 
o (1) 84 O, 805 at p. 323; 5 O. L. J. 270, 


INDIAN OASES. 


-in this respect. 


44.3 


ever time or place sit may be offered. 
Moreover, he cannot be asked to accept a small 
proportion of the rent due as the whole 
amount, 

We have, therefore, two separate considera- 
tions in this case, namely, that the deposit 
in Court was bad and that the tender was 
bad, and these are questions of law and 
cannot, as the learned Judge seems to think, be 
dealt with as equitable matters. The learned 
Judge merely finds thatthe money was tendered 
to the proper person and he thinks that the 
appellant acted reasonably and in good faith 
But tbis is not law. In the 
case we have just referred to, Jagat Tarini 
Dasi v. Nabagopal Ohaki(1)}, the rule laid down 
in section 38 of the Contract Act was held 
to be perfectly good notwithstanding any- 
thing contained in the Bengal Tenaucy Act, 
and it was held that the tender to the eldest 
of four joint sons ina Hindu family whose 
father had been recently deceased was a good 
tender to all the four. But the rules laid 
down in section 38 are in this case much 
stronger against the defendant than the rules 
under the Bengal Tenancy Act; for it is laid 
down that the tender must be unconditional, 
must be made ata proper time and place 
and under such circumstances that the 
person to whom if is made may have a reason- 
able opportunity of ascertaining that the 
person by whom it is made is able and 
willing there and then to do the whole of 
what he is bound by his promise to do. If, 
therefore, section 38 of the Contract Act is 
relied on, the defendant is entirely out of 
Court, and we have seen that the law as laid 
down inthe Bengal Tenancy Act is against 
him both as regards the alleged tender and 
as regards the deposit, 

We, therefore, think that the order passed 
by the learned District Judge in the Court 
below must be set aside and thai of Sub. 
Judge restored with proportionate costs, that 
is to say, the appellanta will be entitled to 
their full costs in the two lower Coarts and 
to their costs on the value of this appeal in 
this Court. We fix the hearing fee at two 
gold mohurs. 

A Order set aside, 
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CALCUTTA HIGH COURT. 
Saconp Civi APPEAL No. 2114 or 19092. 
January 30, 1913. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

SRISH CHANDRA PAL CHOWDHURY 
— PLAINTIFF — APPELLANT 
versus 
TRIGUNA PROSAD PAL CHOWDHURY 
AND OTHERS — [J EFAN DANT3 — RESPONDENTS. 

Res judicata—Application for review, whether swit 
—Compromise—Sutt for rectification of compromise —~ 
Compromise merged into decree—Whether, if case be 
made out for rectification of compromise, plaintiff may 
be given decree jor rectification of decree based on 
compromise —Technicality--Civil Procedure Code (Act 
XIV of 1882), s. 13—3pecific Relief Act (I of 1877), 
s. 31. 

An application for review is not a suit within 
the meaning of sechion 13 of the Civil Procedure 
Code of 1882. 

Therefore, a suit cannot be barred by res judicata 
by reason of the rejection of an application for review 
of the judgment ina previous suit made upon the 
same ground as that put forward in the second 
suik, 

Musammat Gulab Koer v. Badshah Bahadur, 2 Ind. 
Cas. 129; 10 0. L. J. 420; 13 C. W. N. 1197, relied 
upon. 

Ram Gopal Mazumdar v. Prosonna Kumar Samal, 
20. L. J. 508; 10 C. W. N. 529, distinguished. 

The plaintif sued merely for the rectification of a 
compromise which had merged in a decrees, and not 
for the rectification of the decree: 


Held, that the technical omission in the plaint to 
ask for relief in the form of the rectification of the 
decree sheuld not be allowed to stand in the plaintiff's 
way and thatif he could make outa case for the 
rectification of the compromise, he should be given 
a decree for rectification of the decree based on ‘he 
compromise, 

© 


Appeal from the decree of the District 
Judge of Nadia, dated Augast 20th, 1909, 
affirming that of the Sub-Judge of Nadia, 
dated February 27th, 1909. 


Babus Baidya Nuth Duti and Manmohan 
Dutt, for the Appellant. 

Babu Brojo Lal Ohakravarti, for the Res- 
pondents. 


JUDGMENT.—The plaintiff appeals. He 
had been one of the defendants in a suit for 
partition. The suit bad terminated in a 
compromise and the decree for partition had 
been in accordance with it. The present 
suit was fora declaration that in one respect, 
the compromise deed had not expressed the 
intention of the parties. The appellant’s case 
was that if had been the intention to pre- 
4 serve a certain tank and the appurtenances 
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therato ag ejoint propariy, bat that by mis- 
take, these items had baen allotted to cartain 
parsons who were made defendants in the 
present suit. The prayer was that the deed 
of compromise should be rectified accordingly. 

The appellant’s suit was dismissed upon 
two grounds. Tae first ground is that the 
suit was barred by resjudicata, The appel- 
lant had made an application for review of 
the judgmentin the previous suit upon the 
same ground as that put forward in the 
present suit. That application for review 
had been uusnecassful, The District Judge 
aopeirs to have held that the matter in issue 
bet:veen the parties having been heard and 
desided in the course of the proceedings in 
review, the present suib could not be enter- 
tained, It is contended thatthe learned 
Districts Judge here fell into error. The 
sontention must, in our opinion, prevail. It 
is true that the parties to the present suit 
wara also parties to the application for 
review. Bab an application for review is 
not a suit within the meaning of saction 13 
of the Code of Civil Peocelare, and neither 
that section nor any doctrine of constructive 
res judicata can rightly ba applied to cases of 
the present kind. The matter has been very 
fully discussed in the case of Musammat Gulab 
Koer v. Badshah Bahadur(1). We are in entire 
accordance with the views there expressed 
aud are of opinion that the previous case of 
Ram Gopat Mazumdar v. Prosanna Kumar 
Samal (2), can rightly be distinguished upon 
the grounds there stated. The present suit 
was not, in our opinion, barred by reason of 
the decisionin the previous application for 
review, 

The second ground, upon which the 
appellant’s suit was held to be incompetent, 
was that the compromise having merged in 
a decree it was not open to the appellant to 
sue merely for the rectification of the com- 
promise. He sheuld have prayed for the 
rectification of the decree. This is, in our 
opinion, a mere technicality. The decree 
merely recited that the suit was decreed in 
terms of the compromise. The rectification 
of the decree must necessarily follow any 
rectification of the compromise, and if the 
plaintif could make out a case for the 
rectification of the compromise he should, in 


(1) 10 C.L.J. 420; 2 Ind. Oas. 129; 18 0, W. N. 1197 
(2) 2 C. L. J. 508; 10 C, wW. K. 529, 
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our opinion, be given the relief to which the 
facts proved would entitle him, that is, a 
decree for the rectification of tlie decree 
based on the compromise. The technical 
omission in the plaint to ask for relief in 
this particular form should not ba allowed to 
stand in the way. 

The two preliminary grounds upon which 
the appellant’s suit was dismissed were 
erroneous. We, therefore, sab aside the 
judgment and decree of the learned District 
Judge and remand the case for disposal by 
him on the merits in acsordauce with the 
above remarks. Costs will abide the result. 

Appeal allowed; Case remanded, 


PUNJAB CHIEF COURT. 
Seconp Cryin APPEAL No. 490 or 190). 
January 15, 1913. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 

ATAR SINGH ano oraea3—Derendinrs 
—APIFELLANTS 
versus 


ALLAH DIN—Pcatnrire —RESPONDENT. 

Limitaiton—Punjab Limitation Act (I of 1999), ap. 
plicability of—Alienor dying after enforcement of Act 
—Plea of limitation crudely raised and not pressed in 
first Court nor vevived in Divisional Court—Cusiom— 
Alienttion--Locas standi of sons where father in 
concert with alienor—Old alienations —Proof of necessity, 

B. and his two brothers, C. and D., mortgaged their 
joint land for Rs. 5,240 on 20th July 1896. Again on 
the 15th October 1897, B. and C. encumbered their 
share of the land to the further extent of Rs. 1,490 
and on the same date, D. raised a further sum of 
Rs. 500 on his share of the land. 

A., the minor son of C., brought in 1907 two suits for 
a declaration that the alienations effected by his father 
and hisuncle D. would not affect his reversionary 
rights. A. third suit was also brought in June 1909 
by the sons and grandsons of B. who.sued for posses- 
sion of the land alienated by B. deceased. 

ln all the three cases, the alienees pleaded limita. 
ion and also raised the question of the locus standi of 
the plaintiffs. 

In the case of the sons and grandsons of B., the 
first Court overlooked the plea of limitation for no 
issue was framed with regard to if and then the 
plea, apparently, was not revived in the Divisional 
Judge's Court. 


6 
On the pojnt of locus standi, the argument in the 
Chief Court was limited to A. alone, who, it was 
contested, could not challenge his uncle's alienation 
of 15th October 1897, because his father did not con- 
pose it: ; 
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Held, (1) that A's suits wêre clearly within time. 
Apart from the facts that before the alionations were 
six years old, the Panjab Limitation Act I of 1900 
had come into force, giving plaintiff 12 years in 
which to sus for a declaration, and that -t.’s suits 
were lodged before either of the alienations attacked 
was 12 years’ old, there was also the fact that 4., though 
born before the alienations in question were effected, 
was still a minor when the suits were brought; 

(2) thatthe suit by the sons and grandsons of 
B. was governed by the Punjab Limitation Act, as 
B. died after the Act came into force; 

(8) that the plea of limitation must be overruled, 
as inface of the crude manner in which the plea 
of limitation, based on the bare fact that the suit 
was not brought till more than 12 years after the 
alienation of 20th July 1896 was effected, and the 
further fact that the plea was neither pressed in the 
first Court nor revived in the Divisional Court, the 
case was not a fitoneto be remanded for further 
inquiry, which was necessary for the decision of the 
point of limitation; 

(4) that as the three brothers, B., C. and D., were 
acting in concert, neither could contest the aliena- 
tions made by another, but this in no way prevented 
their sons from contesting the alienation. 

In case of old alienations, where the alienor has 
been recklessly extravagant, it would be nothing 
but right to put the alienee to proof of the necessity 
for the alienations. 


Second appeal from the decrae of the Addi- 
tional Divisional Judge, Ferozspore, dated the 
25th January 1909, reversing that of the 
Munsif Ist class, Ferozepore, dated the 8th 
May 1907, dismissing the claim. 

Bhai Kharak Singh, for the Appellants. 

Mr Fazal i-Ilaht, for the Respondent. 

JUDGMENT.—This judgment will cover 
the connected Appeals Nos. 559 of 1909 and 
522 of 1911. 

The genealogical tree is as follows :—~ 


BAJA, 





Nizam, Pahlwan, Khan Bahadar. 


Allah Din (minor), 





( | | | 
Ilahi Bakhsh. Fatteh. Yusaf, Rahmat. ne H 
f 
[ | a 
Nur Ahmad. Saltan Ahmad. Sharif Ahmad 


Nizam and his¢wo brothers mortgaged their 
joint land, 940 kanals for Rs. 5,240, by regis- 
tered deed, dated 20th July 1896. Then 
Nizam and Pahlwan encumbered their share 
of the land to the further. extent of Rs. 1,400 
by deed, dated 15th October 1897, and on the 
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same date Khau Bahadar raised a further 
suin of Rs. 500 in his share of the land. 

Two suits have been brought by Allah Din 
who seeks declarations to the effect that the 
alienations effected by his father Pahlwan and 
his uncle Khan Bahadur shall rot affect his 
reversionary rights and a third suit has been 
brought by the sons and grandsons of Nizam 
who sue for possession of the land alienated 
by Nizam. The main question in all three 
suits is how far the alienations were for 
consideration and justified by necessity, 

Both suits brought by Allah Din were dis- 
missed by the Munsif on the ground that the 
alienations in question were for necessity and 
consideration. The learned Divisional Jadga, 
however, held that necessity was proved only 
to the extent of Rs. 4,160 due on account of 
an old mortgage entered into by the father 
Baja and also to the further exteut of Rs. 580, 
further debt incarred by the three brothers, 
total Rs. 4,740. So the Divisional Judge (Mr. 
Leslie Jones) gave plaintiff, Allah Din, a decree 
in each of his two suits declaring that the 
alienations of his father and his uncle should 
each affect his reversionary rights only to the 
extent of Rs. 1,580 Ge, ird of Ra. 4,710). 

The suit brought by the sons and grandsons 
of Nizam was decided by the Sub-Judga, who 
also held the alienations in question to be for 
consideration and necesssity and dismissed the 
suit. Here the learned Divisional Judge 
(Mr. Scott-Smith) allowed Rs. 1,580 (the 
same items as were allowedin Allah Din’s 
ease) and also a further sum of Rs. 229, and 
gave plaintiffs a decree for possession on pay- 
ment of Rs. 1,200. 


The alienees have preferred a farther 
appeal to this Court in each of the three saita, 
and in the case in which Nizam’s descendants 
are the plaintiffs, the plaintiffs have filed cross- 
objections. l 


The first ground of appeal in each case is 
that the suit is time-barred. As regards the 
suits brought by Allah Din, this is clearly 
wrong. Apart from the facts that before 
the alienations were six years old, the Punjab 
Limitation Act I of 1900 had come into force 
giving plaintiff 12 years in which to sue for 
a declaration, and that Allah Din’s suits 
were lodged before either of the alienations 
attacked was 12 years’ old, we have the fact 
that Allah Din, though born before the 
“alienations in question were. effected, was 
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still a mindr when the suits were brought. 
So his suits are clearly within time. 

The suit brought by the sons and grand- 
sons of Nizam was not instituted till 19th 
Jane 1909. Nizam died after the Punjab 
Limitation Act came into force, so that that 
Act applies to the case, and ib is urged that 
the suit ig barred so far as the alienation of 
20th July 1896 is concerned. The defend- 
ants certainly pleaded in the first Court that 
the suit was barred as regards the alienation 
of 20sh Jaly 1896, having been brought more 
than 12 years after that alienation, but the 
first Court apparently overlooked the plea, 
for no issue was framed with regard to limi- 
tation. Apparently, the plea was not revived 
in the Divisional Judge’s Court, for we find 
no reference to it in the judgment of the 
Divisional Judge. 

The mere fact that the suit was brought 
more than 12 years after the alienation 
would not be sufficient ground for holding 
the suit io ba time barred for under the 
Punjab Limitation Act, limitation rans (a) 
from date of attestation, (b), in absence of 
attestation, from the date on which the alienee 
took physical possession, (e), in cases nob pro- 
vided for by (a) or (b), from the time 
when the facts entitling the plaintiffs to im- 
peach the alienation were first known to 
them. Whether the alienation of 20th July 
1896 was entered in the mutation register or 
not is not app.rent from the facts on the re- 
cord. Counsel for appellants urges that it 
could not have basn so entered as the land 
bal already baen mortgagel with possession 
by Baja. Then apparently (a) and (b) 
would not be applicable, and we should have 
to see when the plaintiffs first became aware 
of the facts entitling them to impeach the 
alienation. Hvenifit were found that they 
had been aware of the facis for more than 
12 years prior to suit, we should have to 
make farther inquiries. For some of the 
plaintiffs are still minors, so the claim cau- 
not be time-barred sə far as the minors are 
concerned and wə should have to inquire 
as regarda the major plaintiffs whether they 
were over the age of 21 atthe date of institu- 
tion. Boaaring in mind the erude manner in 
which the plea of limitation, based on the 
bare fact that the suit was not breught till 
more than 12 yers after the alienation of 
20:h July 1896, was effected and the further 
fact that the plea seems to have been neither 
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pressed in the first Court nor revived in the 
Divisional Court, we do not think fib to re- 
mand the case for further inguiry. We, 
therefore, overrule the plea of limitation. 
The next plea in all three appeals is that 
the plaintiffs have no locus standi to contest 
the alienations. Here the only argument ad- 
vanced is that Allah Din cannot contest Khan 
Bahadut’s alienation of 15th October 1897 
because bis father did not contest it. But 
his father had joined with Khan Baha- 
dur in the previons alienation of June 
1896, and though he did not actually join 
in the alienation of Khan Bahadur on 15th 
October 1897 by becoming a party to the 
same deed, he and Nizim on the same day 
jointly effected another alienation. So it is 
clear that the three brothers were acting in 
concert, and neither could contest the aliena- 
tions made by another. This, however, in no 
way, prevents their sons from contesting. 


The rest of the arguments addressed to us 
on behalf of the appellants relate solely bo 
the question of the alienations being for cm- 
sideration and necessity. 


First, as regards the mortgage of 20ch 
July 1896, for Rs. 5,240. The whole of this 
sam has besn allowed to the alienees except 
an item of Rs. 500, paid, half to Nizam and 
. half to Pahlwan and Khan Bahadar bafore 
the Sub-Registrar “to pay off debts and to 
purchase bhus2.’’ Counsel forthe defendants- 
appellants refers us to the evidence of Chet 
Singh and Sadda Singh (see page S of paver 
book in Civil Appeal 490 of 1909). Chet 
Singh speak: to Khan Bahadar and Pahiwan 
taking a she-buifalo for Rs. 90 and two 
bullocks for Rs. 160 from him and paying 
him off with money obtained from Kahn 
Singh, while Sadda Singh says Pahlwan 
took two cart loads of chaff from him for 
Rs. 29, and paid kim with money obtained 
from Kahn Singh. Chet Singh produces his 


baht, but as the learned Divisional Judge . 


points out, this book does not show that the 
money was paid by the defendants. As the 


Divisional Judge points out, though zemindars | 


require cattle in reasonable numbar, the three 
brothers appear to have bean most extrava- 
gant inthe amount of cattle and grain they 
bought i in 1896 and 1897. Counsel wishes to 
pat in copies of certain jamabandis to prove 
that the brothers were then cultivating a large 


amount of land as tenants and so required a: 
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lot of cattle and seed bat we see no sufficient 
reason to admit further evidence at this stage 
of the proceedings. Then Counsel argues that 
even Baja could not keep ont of debt, so that 
the defendants could still less be expected to 
do so. Bab Baja’s alienations have not been 
inquired into, so we are quite wnable to say 
if his alienations were justifiable. If money 
was really needed to pay for the eattle pur- 
chased from Chet Singh, there is no reason 
why he should not have been named in the 
mortgage deed of 1896 instead of the bald 
assertion that the money was needed “to pay 
off debts.” 

As to the Rs. 250 taken by Nizim there 
is the evidence of Kesar Singh and Midhana 
(see page 5 of paper book in Civil Appsal No. 
522 of 1911). The Divisional Judge disba- 
lieves this evidence and the Sub.J udge, too, 
says ib is quit possible that this “may be 
made up.” We, too, consider the evidence 
unreliable. 

Next, to consider the alienation of 15:h 
October 1897, effected by Nizam and Pahlwan. 
Of the Rs. 1,400, Nizam is said to have taken 
Rs. 662 while Pahlwan took Rs. 738. The 
whole of the Rs. 735 has been disallowed in 
tbe sait brought by Allah Din, while in the 
suit brought by sons and grandsons of Nizim 
Rs. 220 has been allowed out of the Rs. 662. 

We will first consider the Rs. 662 taken 
by Nizam. This sum is made up of four 
items of Rs. 264, 210,93 and 92, of which 
the details are given on page 8 of the paper 
book in Civil Appeal No. 522 of 1911. The 
bonds of 8rd December 1896 are in favour of 
one of the alienees, and are on acconnt of bhusa 
pay ment of land revenue and goji (mized wheat 
and grain) and on account of a cow and calf, 
The only evidences in support of the bonds is 
that of Sukhdes Mal, defendant's weighman, 
and Ram Singh, sou of Ishar Singh mortg- 
agee. 

The bond of 6th October 1896 is in favour 
of u son of one of the alienees and the details 
here are 





Rs. a. p. 

61} maunds seed 130 0 0 
Bullock 55 0 0 
Cash Mer sis 6 0 0 
TOTAL 191 0 0 


Here again we have only ‘the evidence of 


Sukhdeo Mal, but he does not mention the e 


bullock or the cash, 
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As tothe bahi accòunb for which Rs. 96 
is charged, there is no evidence at all. 

The Ry. 92 is half of Rs. 184 of which 
Rs. 100 is for seed and Rs. 84 was paid in 
cash. Sukhdeo Mal again is the sole witness 
as to the Rs, 184 item. As to the Ra 84, 
there is no evidence and all that Counsel can 
say is that it was wanted for costs of regis- 
ration and so on, but the sum is absurdly 
large for expenses of a mortgage of only 
Rs. 1,400. We think the Divisional Judge 
has acted liberally towards defendants in 
allowing them Rs. 220 out of the Rs. 662. 

Now to consider the Rs. 738 taken by 
Pahlwan. Here the items are Rs. 228, 113, 
105, 200 and 92, The last of these items is 
half of Rs. 184 (Rs. 100 seed and Rs. 84 cash), 
which has already been dealt with. Detaila 
of the other items, are given on pages 16 and 
17 of paper book in Civil Appeal No. 490 
of 1909. 


The only evidence as to the bond of 3rd 
December 1896 is that of Sukhdeo Mal and 
of Prem Singh, son of one of the “mortgagees, 

As to the bond of 24th October 1896, 
Sukhdeo Mal again appears as a witness, and 
so does Jiwan Mal, but tke latter only says 
that Pahlwan said that he had received the 
money, so evidently nothing was actually 
paid before this witness. 


As to the bond of 9sh February 1897, 
Sukhdeo Mal is again a witness and appa- 
rently Sadda Singh’s evidence (see page 8 
of paper-book in Civil Appeal No. 490 of 
1909) relates also to a part of the considera- 
tion for this bond, though in the earlier part 
of his arguments, Counsel spoke of Sadda 
Singh’s evidence as bearing on the Rs, 250 
cash taken before the Sub-Registrar, The 
evidence is merely oral and evenif Sadda 
Singh was really a creditor of Pahlwan’s, we 
cannot rely on this evidence as to his having 
been paid off by money obtained from Kahn 
Singh. .As to the bord of 22cd August 1897, 
Sukhdeo Mal is again the only witness. 


As to Khan Bahadur’s mortgage of 15th 
October 1897 for Rs. 500 (made up of items 
of Ra, 58, 222 and 220, details.of which are 
to be found on page 16 of paper book in 
Civil Appeal No. 490 of 1909), Counsel pre- 
sumably saw how weak his case was, for he 
addressed no arguments to us with regard to 
4 this alienation, 
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Though the alienations are old, we think 
that there can be no doubt that all three of 
the brothers were recklessly extravagant, and 
we cousider the alienees have rightly been 
put to proof of the necessity of the aliena- 
tions. The proof adduced by them is both 
scanty and unreliable. 

As to the cross-objections, the learned 
Counsel for the respondents does not press 
them, and we see nothing in them, We fail 
to see how the decision in the case brought 
by Allah Din cau be res judicata as against 
the defendants in a separate suit brought by 
a different set of plaintiffs. 

We uphold the decision of the lower 
Courts and dismiss all three appeals with 
costs. Tke cross-objections also are dismiss- 
ed but we pass no separate order as to costs 
incurred on the cross-objections; any costs 
separately incurred, in those objections will 
be borne by the party incurring them. 


Appeal dismissed, 


CALOUTTA HIGH GOURT. 
Seconp Cryin Appear No. 3359 or 1910. 
January 24, 1913. 

Present: —Mr. Justice Chitty and 
Mr. Justice Teunon. 
CHATURBHUJA NANDA -—PGAINTIPE 
— APPELLANT 

versur 


GOPAL DOLAI AND orgers—Derenpants 


— RESPONDENTS, 

Landlord and tenant —Lease—HEapiry of lease— 
Holding over —-Suit immediately aster eapiry—Tres- 
passer—Suit after eight years — Whether tenant can be 
treated as trespasser~-Notice -Bengal Tenancy Act 
(FIII of 1885), s. 49 (c), 

A mere omission by a landlord to sue in ejectment 
immediately after the tenancy had expired, would not 
be a ground for saying that the tenant was holding 
over and was not a trespasser. 

Ratan Lal Gir Sanyasi v, Farshi Bibi, 34 C. 898, 
11 C. W. N. 826, referred to. 

Bat where the tenant who exeented a kabulyat held 
over for some five years after his tenancy had ex- 
pired, and he then died and his sons continued to 
hold the land for three years, after which a sait in 
ejectment was brought without notice: 

Heid, that it might be reasonably inferred that the 
defendants were in the position of tenan holding 
over after the expiry of the lease and not trespassers 
and that they were entitled to a notice under section 


49 (e) of the Bengal Tenancy Act. å 
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Appeal from the decree of the Sub-Judge 
of Midnapur, dated June 18th 1910, reversing 
that of the Munsif of Contai, dated November 
30th, 1909. 

Babu Hart Bhushan Mukherjee, for the 
Appellant. 

d UDGMENT.—The only question arising 
in this second appeal is whether the defend- 
ants could be ejected without notice. It has 
been found by the learned Sab-Judge that 
the term of the kabuliat, under which the 
defendants’ father held the lands, expired some- 
time ago. It did, as a matter of fact, expire 
in 1901. He then goes on to say: ““Defend- 
ants have, therefore, been holding over. They 
are, therefore, tenants of the lands from 
year to year under section 116 of the Transfer 
of Property Act, and are entitled to 15 days’ 
notice before ejectment.’’ It may be that 
he was incorrect in holding that the Transfer 
of Property Act applied. If it did apply, there 
18 no question that they would be entitled to 
notice. But assuming that the Bengal Tenancy 
Act applies, the question then arises, are they 
entitled to notice under that Act? It is 
true that a mere omission by a landlord to 
sue in ejectment immediately after the ten- 
ancy had expired would not be a ground for 
saying that the tenant was holding over and 
was not a trespasser. This was decided in 
Ratan Lal Gir Sanyasi v. Farski Bibi (1). 
There the suit was brought a year and seven 
moths after the period of the lease had expired. 
Here the case is very different. The tenant 
Chandra, who executed the kabuliat, held 
over for some five years after his tenancy 
had expired. He then died and his sons 
continued to hold the lands. Altogether 
there was an interval of eight years between 
the expiry of the lease and the present suit. 
We think that it may be reasonably inferred 
that they were in the position of tenants 
holding over after the expiry of the lease, as 
the Sub-Judge has found. Under these 
circumstances, it is clear that they are entitl- 
ed to notice under section 49 (b) of the 
Bengal Tenancy Act. 

The appeal must, therefore, be dismissed. 


Appeal dismissed. 
(1) 84 C. 396; 11 C. W, N. 826, 
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ALLAHABAD HIGH COURT. 
First Oivi APPEAL No. 863 or 1911. 
January 7, 1913. 

Present: —Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice 
Banerji. 

NARAIN DAS AND AnoTHER—*"DEFENDANTS 
— APPELLANTS 
Versus 
Prohit BASANT LAL AND ANOTHER 


PLAINTIFFS— RESPONDENTS. 

Contract, breach of—Remote damages—Contract Act 
(IX of 1872), s. 73. 

A, sold certain property to B. Out of the con- 
sideration money, a portion was left with the vendee 
Bet- 
ween the vendor and his creditor, C., there was a 
private agreement that ifthe money due to C. were 
paid by « certain time, C. would remit Rs. 1,000 of 
the debt. B. did not pay the money to ©. at the 
time so fixed. 

A, therefore, had to pay the entire sum due to 
C. without any remittance. In a suit for recovery 
of the balance of the purchase money and damages, 

Held, that A. was not entitled to recover Rs. 1,000 
which C. had promised to remit if the entire debt 
were to be paid by the time fixed. 

The law cannot recoguize any loss which does not 
naturally follow from the breach of contract between 
the parties. 


First appeal from the decision of the Sub- 
ordinate Judge of Moradabad, dated tho 
23rd of June 1911. 

Dr. S. N. Sen, for the Appellants. 

Mr. Harzbans Sahat, for the Respondents. 

JUDGMENT,—This appeal arises out of a 
suit in which the plaintiffs claimed the sum 
of Rs. 6,000. This sum of Rs. 6,000 was 
made up in the following way. The 
plaintiffs had fold to the defendants cer- 
tain mortgagee rights in consideration of the 
sum of Rs. 8,000. Of this Rs. 8,C00, 
Rs. 4,750 was left with the defendants for 
payment of certain debts due by the 
plaintiffs. One debt was a sum of 
Rs. 1,375 to a creditor called Lala Baij 
Nath. A second sum was Rs. 1,875 to be 
paid to one Sahu Parshbadi Lal. The third 
was a sum of Rs. 2,000 left for payment to 
miscellaneous creditors. The plaintiffs alleg- 
ed that the defendants never paid the sum 
of Rs. 4,750 to the creditors, and that as 
a consequence the plaintiffs suffered a loss 
of Rs. 1,250. They claimed, therefore, 
Rs. 4,750, the balance of the unpaid purchase 
money, and Rs. 1,250 damages. 


The Court below has found, and we 
entirely agree avith the finding, that the 
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defendants neglected’ to pay the money left 
in thier hands in the manner provided by the 
sale-deed. We also agree with the Court 
below that the defendants were in no wise 
jastified in deferring the making of these 
payments until after mutation of names had 
been effected in their favour. The only 
question which arises in the present appeal 
ig whether or nob the Court below was 
justified in awarding the plaintiffs Rs. 1,000 
as damages. This sum of Rs. 1,000. was arriv- 
ed at as follows: The plaintiffs proved to 
the satisfaction of the Court below that the 
ereditor Parshadi Lal had agreed with the 
plaintiffs that if his debt was satisfied by 
one lump sum, he would remit out of the 
amount due to him the sum of Rs. 1,00) 
and that ib was in consequence of the non- 
payment by the defendants of the sam of 
Rs. 1,375 that the debt of Parshadi Lal 
was not discharged. In our opinion, the 
Court helow was not legally justified in 
awarding this sum of Rs. 1,000 to the plaint- 
ifs. The plaintiffs’ claim is really for 
unpaid purchase money, In the agreement 
between the parties, there was no agree- 
ment or contract by the defendants to 
make good any damage that might arise by 
reason of Parshadi Lal’s debt not being paid 
off at a certain time or in a certain manner. 
Asa matter of fact, if the plaintiffs had had 
sufficient money in their bands, they might 
have discharged Parshadi Lal’s debt and got 
the benefit of any remittance which he might 
be pleased to make. The law cannot 
recognise any loss which does not naturally 
follow from the breach of the contract 
between the parties. The illustration in 
section 73 of the Contract Act clearly 
demonstrates this proposition. We, there- 
fore, think that the present appeal must be 
allowed. As we think the defendants did 
not behave well and tried to insist that they 
were entitled to get mutation of names before 
they made the payments to the creditors, 
we do not think that they ought to 
get any costs of the present appeal. We 
accordingly allow the appeal and vary 
the decree of the Uourb below by redacing 
the amount decreed to the shm of Rs. 4,750. 
In all other respects, we affirm the decree. 
We make no order as to the costs of the 
present appeal. 


Decree modified. 
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CALCUTTA HIGH COURT, 
Segonp Orvik Appaau No. 3235 or 1910. 
February 4, 1913. 
Present: —Mr. Justice Chitty and 
Mr. Justice Teunon. 
Sheikh SAJAD—Prattrsr—A PPaLLaNnt 
VETSUus 
SARODA PROSAD CHOWDHURY 

AND ANOTHER— DEFAN dants—Rgsponoenrs. 

Registration Act (ITE of 1877), s. 77—Refusal to re- 
gister, suit in case of—Application for registration of 
deed, struck off-—~Application for review--Fina!) order 
of vefusal—Limitation for suit to be counted from what 
date. 

Where an application for the registration of a deed 
was struck off, aud a review of that order was applied 
for and notice was issued to the opposite party who ap- 
peared and denied execution of the dead and the 
Registrar, after taking evidence, refused to register it: 

Held, that a suit for the rogistration of the deeds 
filed within thirty days from the sacond order of the 
Registrar, wis within time under section 77 of the 
Registration Act, 1877. 

Appeal from the decree of the District 
Jadge of Burdwan, dated July 11th, 1910, 
confirming that of the Munsif of that placa, 
dated August 11th, 1909. 

Babu Aéul Krishna Roy, for the Appellant. 

Baba Hira Lil Sanyal, for the Respond. 


ents. 


JODGMENT.—The only question arising 
in this appeal is whether the plaintiff’s sait 
under section 77 of the Ragistration Act was 
barred by limitation. Under that section, 
the suit had to be instituted within thirty 
days after the making of the ordar of refusal. 
Taking the facts as stated by the learned 
District Judge, on 9th May 1908, the plain- 
tiff-appellant applied for registration of a 
deed of sale dated 2ad April 1928. There 
were a number of adjournments, and on 27th 
August 1908, the Registrar recorded the 
order: “I decline to give further adjourn- 
ment, the case is struck off.” On 18th 
September 1908, the appellant appears to 
have applied tothe Registrar fora review 
of that order and notice was issued to the 
defendants, On 5th January 1909, the 
Registrar noted “the respondent (r.¢., the 
defendant) does not object to the restoration 
of the case and files a written statement 
denying the execution of the dead.” Evi- 
dence was accordingly taken on both sides 
and the Registrar decided in favgur of the 
defendants and on 28th January 1909 
passed the final order refusing to register the 
deed. This suit was instituted on 26th 
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February 1909, admittedly within thirty 
days of the order of 28sh January 1909, bat, 
of course, far more than thirty days after 
the order of 27th August 1903. Both the 
Courts have held that the order of 27th 
August 1908 was the order of refusal and 
have accordingly dismissed the plaintift’s 
suit as barred by limitation. On the facts, 
we do not think that this decision was 
correct. It is conceded by the learned 
Pleader for the defendants (and indeed, his 
argument is based upon it) that the Registrar 
is not a Civil Court governed in all respects 
by the rules of the Code of Civil Procadure. 
He is an Hxecative Officer and as such there 
is ro rule of law, so far as we know, to 
prevent him from reviving an application 
which may have been struck off his list 
by reason of the non appearance or failure 
to prosecute of the applicant. This he 
appears in this case to have done and, what 
is more, when notice was issued to the 
defendants, instead of raising any objection 
to such a course, the defendants did not 
object. On the contrary they accepted the 
position and adduced evidence in Court. 
We think, therefore, that the order of 27th 
August 1903 was not the order of refusal, 
‘but that the order of 28ih January 1909 
was the order of refusal in respect of which 
the plaintiff was entitled to institute the suit 
in the Civil Court. 

The appeal must accordingly be allowed 
and the case remanded to the Court of first 
‘instance to determine the question of fact 
‘whether the deed was, in fact, executed 
by tne defendants or not. Costs of this 
appeal will be costs in the case. We 
assess the hearing fea at two gold mohurs. 

The appellant is entitled to a refund of the 
Court-fee on this appeal. 

Appeal allowed; Case remanded, 
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CALCUTTA HIGH COURT. 
Seconp Civic Appeau No, 3957 or 1910. 
February 6, 1913. 
Presenit:—Mr. Justice Chitty and 
Mr. Justice Teunon. 

Sheikh BAHAL UD-DIN anp OTHERS ~ 
PLAINtie¥s—~APPELLANTS 
versus 
RAFAQAT HUSAIN AND ANOTHER— 


: Darenpasts— RESPONDENTS. 

Contract Act (IX of 1972), 8. 11—Minor - Conveyance 
— Whether valid conveyance may be in favour of minor's 
mame. 

It is perfectly open to a person who owns property 
to convey that property toa minor, and the con- 
veyance may be made in the minor’s name and will 
convey a perfectly good title to the minor. 


Appeal from the decreas of the District 
Jadge of Bhagalpore, dated August Ist, 1910, 
confirming that of the Munsif of Banka, 
dated April 19th, 1910. 

Baba Lil Mohan Ganguly, for the Appel- 
lants. 

Moulvi Wahid Hussain, for the Respondents, 

JUDGMENT.—This isan appeal by the 
plaintiffs from an order of the District Judge 
of Bhagalpur confirming that of the Munsif 
dismissing the plaintiff’s suit for possession. 
Plaintiffs sued to recover possession of a 
house from the defendant first party on the 
ground that the defendant first party was a 
-trespasser. They sued by virtue of a csm- 
veyance of the house to them inthe name 
of the plaintiff Khusal-ud-din by the de- 
fendant 2nd party. Both the Courts have 
held that because Khusgal ud-din who is 
-named in the conveyance as the purchaser, 
was a minor at the date of that conveyance, 
the contract of sale was absolutely void, 
This view of law is clearly incorrect. It is 


. perfectly open toa person who owns pro- 


perty to convey that proparty to a minor and 
the conveyance may be made in the minor’s 
name and will convey a perfectly good title 
to the minor, provided the transferor has 
a good titie to convey. That being sb, the 
title was clearly in Khusal-ud-din who had 
the right to bring this suit. 


The only other question is whether the 
defendant first party was entitled to a notice 
to quit. The judgments of the Courts below 
show clearly that the defendant first party 
was in possession asa trespasser, inasmuch 
as he claimed to hold the house by virtne 


- not of any lease-but by permission of a third 
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party who had no title to that house. Ha 
could, therefore, be ejected withoub notice. 

The plaintiff does not now ask for mesna 
profits, l 

The decrees of the Courts below must ba 
set aside and a decras passed in favour of the 
plaintiffs for possession of the property 
claimed with costs in all the three Courts. 


Appeal allowed. 
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PUNJAB CHIEF COURT. 

SECOND OIvıL APPBAL No. 1293 or 1910. 

February S, 1913. 

Present: —Mr. Justice Ratligan and 
Mr. Justice Chevis. 
DASONDHI AND oraeas—Derenpants 
— APPELLANTS 
VETSUS 
BUTA AND OTHRRS— PLAINTIEF3— 
RESPONDENTS. 

Jurisdiction of Civil or Revenue Court—Partition -- 
Widow effecting collusive partition—Suit by reversioners 
to avoit = partition —Representative—Punjab Land 
Revenue Act (XVII of 1887), s. 158 (2) XVII. 

Suab-clause XVII of section 158 (2) of the Punjab 
Land Revenue Act is only intended to debar persons, 
‘who were or should have been parties to partition 
proceedings or representatives of sach persons, from 
breaking away from the proper course of such pro- 
ceedings and appealing to the Civil Court. 

Questions of title apart, partition proceedings are 
to be conducted by the Revenue Officer and no appeal 
lies to the Civil Court from his proceedings; as be- 
„tween the parties to those proceedings or their repre- 
sentatives, the proceedings are final. 

The reversioners of a childless proprietor are not 
representatives of him or of his widow. 

A. suit by the reversioners of a childless proprietor 
toavoid, on the ground of collusion, a partition, 
effected by the Revenue Authorities between the 
widow of the proprietor and his co-sharers, to which 
the reversioners were no parties, is cognizable by a 
Civil and not by a Revenue Court, f 


Second appeal from the order of the 
Divisional Jadge, Jhelum Division, dated the 
28th October 1910, reversing that of the 
.Munsif, Ist class, Jhelum, dated the 24th 
January 1910, ordering plaintiffs-raspondents 
-to file their suit in the Revenue Court and 
-remanding the case under -Order XLI, rule 

. 28, for fresh decision, nga ae 


t 


Mr. Daulat Ram, for the Appellants. 
Mr, Badr.ud-Din, for thé Respondents. 


e 
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JUDGMENT.—The plaintiffs, descendants 
of Kadir and Bahadar, begin their plaint by 
citing the genealogical tree, which is as 
follows: — ; 


; oe : 
h | | 
Kadir, Bahadur, Bakhsh, Saudagar, 
plaintiff, plaintiff, | defendant. 
Bahawal. 


The plaint goes onto make the following 
agsertions:—-That on the death of Pira, Kadir 
and Bahadur separated off their shares of the 
land while Bakhsh and Saudagar kept their 
land joint. That on the deaths of Bakhsh 
and Saudagar, Bahawal, son of Bakhsh, still 
kept bis land joint with the sons of Saudagar 
as he had married their sister, Musammat 
Sajadan. That on the death of Bakhsh, 
Musammat Sajadan being childless wished fo 
give her husband’s land to her brothers but 
as she could netdo this openly, she effected 
her object by a partition under cover of 
which she gave all the best land to her 
brothers keeping only the worst for herself, 


This the plaintiffs describe asa sort of 


alienation by the widow in her brother's 
favour. Musammat Sajadan has now died 
and the land which stood in her name after 
the partition has been mutated in favour of 
the sons of Kadir Bakhsh and Saudagar, rd 
to each branch. But the plaintiffs claim to 
avoid the partition and to sue to have the 
land of Bakhsh and Saudagar re partitioned 
aud to get their proper share of what would 
have come to Musammat Sajadan on a. fair 
partition. 5% 

The first Court returned the plaint. for 
presentation to a Revenue Court holding that 
the cognizance of the Civil Courts was 
barred by section 158 (2) XVII of the Land 
Revenue Act. The learned Divisional Judge, 
on appeal, reversed this finding and remand- 
ed the ease for re-decision. The Divisional 
Judge’s order ig mainly occupied with dis- 
cussing the question whether the plaintiffs 
have a cause of action. This is not the 
question. That they have a cause of action 
may be taken for granted; the question for 
decision is whether that cause is one which 
should be prosecuted in the Givil Court or in 
the Revenue Court. ° 

We are of opinion that the case is 
cognizable by a Civil Court. No ruling 
applicable-to the facts of this case has deen 
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a 
quoted on either side and weare not awara 
of any such ruling. We are of opinion that 
‘sub-clause XVIL was only intended to debar 
persons who were or should have been 
parties to partition proceedings or -represeu- 
tatives of such persons from breaking away 
from the proper course of such proceedings 
and appealing ‘to the Civil Court. Questions 
of title apart, partition proceedings are to be 
conducted by the Revenue Officer, and no 
appeal lies to the Civil Courts from his pro- 
ceedings; as between the parties to those pro- 
ceedings or their representatives, the proceed- 
ings are final, Here there is no question of 
title involved, for apparently there is no 
disputeas to the shares of the various 
parties. All that plaintiffs claim is that a 
collusive partition, to which. they were no 
parties and which has the same effect on 
them as if Musammat Sajadan had gifted all 
the best land to her brothers, ‘should be 
amended so‘as to give them their proper 
share ‘of the land, now that Musammat 
Sajadan is dead.. The plaintiffs are not repre- 
sentatives of Musammai Sajadan, or even 
of her husband; she was simply a represen- 
tative of her husband for the time being, and 
the plaintiffs are reversioners of the husband, 
their succession to the husband having been 
delayed daring the life-time of the widow. 
In order to decide the question -of jaris- 
diction in this case, itis nob neosssary to 
look beyond the plaint but we may remark 
that in the present casa, the plaintiffs raisad 
objections as to the action taken by Mussam- 
mat Sajadan being collusive at the time of 
partition but tha Revenue Officer swept aside 
the objections remarking thatthe objectors 
were uot parties to the proceedings aud that 
the mode of partition could not ba altered. 
We uphold the desision of the learned 
Divisional Judge and dismiss the appeal 
with‘costs. Counsel’s fee Rs.-L15. 
Appeal dismissed. 
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PUNJAB CHIEF COURT. 

SECOND Civic APPEAL No. 994 os 1910, 
February 8, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Chevis. 

CHANDA SINGH -— PLAINTIFF—a APPELLANT 


VEFSUS 
ISMAILJE AND OTHERS—— DEFENDANTS — 
RESPONDENTS. 


Punjab Pre-emption Act (II of 1905), s. l4—Rival 
pre-emptors—Hqual right in respect of portion of land— 
Superior right in respect of other portion. 

In snits for pre-emption by rival pre-emptors, if 
the pre-emptors stand on equal footing as regards a 
portion only of the land sold, that portion must be 
shared by both the pre- emptors i in accordance with 
the provisions of section 14 of the Punjab Pre-emp- 
tion Act. 

Superiority as regards a portion of the land sold 
does not enable one proprietor to exclude his rival 
entirely, 


Second appeal from the decree of the 
Divisional Judge, Ferozapore Division, dated 
the 5th May 1910, confirming that of the 
Subordinate Judge, Ist class, Ferozepore, 
dated the 19th January 1910, decreeing the 
claim on payment of Rs. 1,500. 


Bhai Kharak Singh, for the Appellant. 


Rai Bahadur Lala Sukk Dial, for the 
Respondents. 
ORDER.—~—This order will cover the 


connected case Civil Appeal No. 1521 of 1912. 
The facts are as follows:— 

On 24th June 1908, Muhammad Ali sold 
tth of khatas Nos. 350 and 351 to Lala Ram 
Lal and Sham Lal for Rs. 750. 

On 30th June 1908, Ismail, who was a 
c>-sharer in the above two khatas, sold 4th 
of khata No. 350 and 3th of khata No. 351 to 
Lala Kanshi Ram for Rs. 1,500. - 

Bhai Chanda Singh and Taj-ud-Din are 
rival pre-emptors, each of them having sued 
in respect of both sales. The first Court 
held that both the plaintiffs were entitled to 
preempt but that Tajeud-Din had, the 
superior right, and so Taj-ud-Din was given 
two decrees for possession of the land, on 
payment of Rs. 750 in one case and Rs, 1,500 
in the other, Chanda Singh being given 
subsidiary decrees which would be useful to 
him only in case of Taj-ud-Din not paying 
in the money by fixed date. 

The learned, Divisional Judge upheld the 
decision of the lower Court. 

Bhai Chanda Singh has preferred further 
appeals to this Court. 
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Only two points have been argued, (1) that 
so far as the rivals are on equal terms, they 
should share the land, and (2) that the first 
Court was wrong in extending the time given 
to Taj-ud-Din for making a deposit, 

As to theelatter point, in the first place, 
we observe that Taj-ud-Din might well have 
objected that the lower Court had not given 
him the option atiowed by section 19 of the 
Pre-emption Act of depositing one-fifth of 
the price in eash or of giving security for 
the whole price. But apart from this, the 
Court certainly has the power to extend the 
time for sufficieut cause. Time was extended 
in this case because Taj-ud-Din pleaded that 
he had not been made aware of the order as 
to making a deposit, and the Court believed 
this plea. We see no reason to take a 
different view. We hold that there was 
sufficient cause for extending the time origi- 
nally allowed. 

As to (1), the facts are as follows: Both 
the rival pre-emptors are on exactly the 
same footing so far as khata No. 350 is con- 
cerned both being owners in the estate bat 
not being co-sharers in this khata. But in 
khata No. 351, Taj-ud-Din is a co- shearer 
while Chanda Singh is not. Khata No. 351, 
it may be mentioned, is made up of two 
khasra numbers. 








No. Area, 
613, ahata chah, 3 kanals, 4 mnrlas 
624, rasta 1 kanal, 4 marlas 
Š = 
TOTAL 4 kanalis, 8 marlas 





a 





Khata No. 850 is made of four khasra 
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urges that section 14 cannot be regarded as: 
applicable to cases other than those in which 
the parties. are on equal terms as regards: 
the whole of the land in suit, but we fail. 
to see why it should not be applied to a case 
like the present so far as it is applicable, The 
idea that superiority as regards a portion of- 
the land sold should enable one pre-emptsr: 
to exclude his rival entirely seems to us one: 
for which there is no authority, and, more- 
over, the theory would be nuworkable in case, 
each of the rivals was able to show that as. 
regards a certain portion, his claims were 
preferable, e. g., let us suppose that Chanda 
Singh wasa co-sharer in khasra No. 614. 
Then he might say that as he was a co sharer 
in part, he should take over the whole. 
Taj-ud-Din would say just the same on 
account of his being a co-sharer in another 
part. We hold that Taj ud-Din is entitled 
to the preference only as regards khatı 
No. 351 and that as regarda khata No. 350, 
the rivals must share in the manner laid 
down in section 14 (ce) of the Pra-emption 
Act. 

Before we can pass any decree, ib becomes 
necessary to remand the case for inquiry into 
the following matters: — l 


(1) What is the proportionate value of the 
two khatas (2. e., what part of the sale price 
in each case should ba regarded as covering 
khata No. 350 and what part as covering 
khata No. 351)? 

(2) In what proportion would the rival 
pre-emptors take shares if khita No. 350 
were shamilat land which was being divided 
amongst the proprietary body? 


d oo We remand for this purpose to the first 
B14 l kanal. 11 z ] Court. Return to be made through the 
, (TaS Divisional Court within three months. 
619 6 marlas 
621. 6 marlas ; 
TOTAL 41 kanals, 2 marlas 
That Taj-nd-Din must be given the pre- 
- ference so far as khata Ng. 351 is concerned, g 
a. is admitted by the learned Pleader for the 
J ‘appellant, but he contends that so far as the ə 
ate -other number is concerned, both pre-emptors ° 
p -stand on an equal footing and must share the 


,, land-as laid down in section, 14. 
> >The learned Advocate for the respondent 4 
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CALCUTTA HIGH COURT. 
MiISOELLANEOUS Crvi Arrear No, 676 
or 1911. 
Jannary 3, 1913. 
Present:—Jastica Sir Cecil Bratt, KT., and 
; Mr. Justice Richardson. 
BHUPENDRA NARAYAN DUTT AND 
OTHERS —JUDGHENT-DEBTORS— 
APPELLANTS 
Versus 


RAJENDRA NATH DUTT AND OTHERS — 


DEORBE- HOLDERS— RESPONDENTS. 

Mortgage ~Sub-mortgage—Party— Whether first mort- 
gagor necessary party to suit by sub-mortgagee —Mort- 
gage decree, whether decree for payment of money— 
Civil Procedure Code {Aet XIV of 1882), s. 280—Step- 
in-aid of execution—Mxecution of decree—Payment of 
pracess fees and filing notice of sale, whether steps-in- 
aid of enecution—Limitation Act (XV of 1877), Sch. 
II, Art. 179, cl, 4, 

A. mortgage was executed by 8. to K. who assigned 
his rights under the mortgage by way of security to 
J. whose position, therefore, was that of a sub-mort- 

agee. 9, sold his equity of redemption to R. After 
T'a death, his executors obtained a decree upon the 
mortgage against 8. and R. 

J. then brought a suit against the executors of E., 
8. and R., for a declaration that the executors were 
trustees for J. in respect of the decree obtained by 
them upon the mortgage. In that suit, a decree was 
made by consent of J. and the executors, the other 
defendants & and R., not appearing, to the effect 
that J. was to getan agreed sum from the amount 
which might be realised under the executor’s decree, 
and that J's name might be entered in place of the 
executors in the decree they had obtained so that he 
might take proceedings for execution of the decree. 

The mortgaged property which was a share of an 
estate was sold for arrears of revenue subject to the 
mortgage and the appellants purchased the equity 
of redemption. 

After J's death, his sons and brother assigned to 
D., the wife of 3., the rights conferred on J. by the 
decree in his suit. D. and, after her death, her sons, 
the present respondents, applied for execution of the 
decree and the present appellants, the purchasers of 
the equity of redemption, objected to it: 


Held, that as sub-mortgagee J. bad interests of his 
own which he was at perfect liberty to safeguard in any 
way open to him, the rights which he obtained 
as mortgagee were transmissible and heritable; that 
in J.’3 suit 5. and B. were not necessary parties; that 
the decree obtained by J. operated pro tanto as an 
assignment of the decree obtained by K's executors to 
J.and that such an assignment might have been 
effected without the assistance of a Court of jus- 
tice. 


A mortgage decree is not a decree for the payment 
of money within the meaning of section 230 of the 
Civil Procedfre Code of 1882. 

Kartick Nath Pandey v, Juggernath Ram Marwari, 
27 ©. 285, followed. 

Tbe payment of process fees and the filing of a 
notice of gale, import a request to the Court to pro- 


ceed in the matter of execution and are equivalent, 
therefore, to an application to take some step in aid 
of execution within the meaning of clause (4) 
of Article 179 of Schedule If of the Limitation Act of 
1877. 

Radha Prosad Singh v. Sundur Lall,9 ©. 644 and 
Norendra Nath Pahari v. Bhupendra Narain Roy, 23 
0. 374 at p. 387, relied upon. 


Appeal from the order of the first Sub- 
Judge of 24-Perganahs, dated September 19th, 
1911. 

Mr. 8. P. Sinha: Counsel, Babus Dwarka 
Nath Mitter, Sailendra Nath Palit and D. N 
Bagchi, for the Appellants. 

Dr. Rash Behary Ghosh, Babus Bipin Bihary 
Ghosh and Bankim Chandra Mukherji, for the 
Respondents. 


JUDGMENT.—A share in a taluk called 
Bautra was mortgaged by Srinath Dutt to 
Khirod Chandra Mitra. The latter assigned 
his rights under the mortgage by way of 
security to Jogendra Chandra De, whose posi- 
tion was, therefore, that of a sub-morigagee. 
After the death of Khirod Chandra, his 
executors brought a suit upon the mortgage 
in a Subordinate Judge’s Court at Alipore 
against Srinath Dutt and certain persons 
called the Roys who had purchased from 
Srinath Dutt the equity of redemption in 
the mortgaged property. In that saih, a 
preliminary decree for sale was passed on 
the 20th July 1893, and the decree was made 
absolute on the 3rd October following. The 
decree has been referred toin argument as 
the Alipore decree. 

Thereafter, Jogendra Chandra De brought 
a suit in the High Court for a declaration 
that Khirod Obandra’s executors were tras- 
tees for him (Jogendra Chandra) in respect 
of the Alipore decree and for other reliefs. 
The defendants in the suit included the 
executors, Srinath Datt and the Rays. On 
the 7th December 1895, a decree was made 
by consent of Jogendra Chandra and the 
defendants executors, the other defendants, 
it is expressly stated, not appearing either 
in person or by Counsel. The decree con- 
ferred certain rights on Jogendra Chandra. 
Inter alia he was declared entitled to an 
agreed sum of Rs. 82,000 out of such amount 
as might be realized under the Alipore 
decree. Further liberty was given to him 
to take proceedings for the execution and 
realization of the Alipore decree in his own 
name upon hig name being entered in the 
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record of the Alipore suit as plaintiff in the 
place of the defendant executors. In the 
event of his taking such proceedings, any 
sum realized by him in excess of Rs. 32,000 
and costs was to be made over by him to the 
executors. ° 

The mortgaged property has been thrice 
sold (subject to incumbrances) for default 
in the payment of revenue, on the 25th 
September 1894, the 16th August 1895 and 
the 13th December 1897. At the last sale, 
the equity of redemption was purchased by 
Bhupendra Narain Dutt and others, the ap- 
pellants before us, for a comparatively small 
sum. 

On the death of Jogendra, on the 20th 
February 1896, his brother Nagendra took 
out a succession certificate (dated the 3rd 
July following) entitling him to collect the 
debts due to the deceased. By an order 
dated the 22nd December 1896, Nagendra’s 
Dame was substituted for that of his brother 
in the High Court decree. Jogendra had 
left two sons and subsequently they and 
Nagendra purported to assign to Kumud 
Kamini Dasi, the wife of Srinath Dutt, the 
rights conferred on Jogendra by the High 
Court decree. This transaction was effected 
in the first instance by an instrument dated 
the 29th December 1903. A further and 
more formal deed was executed for the same 
purpose on the 19th December 1905 by an 
order of the High Court dated the 8th 
March 1906, the name of Kumud Kamini 
Dasi was substituted for that of Nagendra in 
the High Oourt decree. 


During Jogendra’s life-time, nothing was 
done to enforce the Alipore decree. After 
his death; his executors twice applied for 
execution. The first two applications were 
made on the 10th July 1896, and the 15th 
June 1899. Both were dismissed or struck 
off for default, 


Meanwhile Nagendra appears, on the 
strength of the High Court’s order of the 
22nd December 1896, to have had his name 
entered in the Alipore decree in substitution 
for the names of the eoriginal plaintiffs 
(Jogendra’s executors). The third appli- 
cation for execution was made by him on 
the 24th July 1899 (during the pendency 
of the second application). Notice was 
served, under section 248 wf the Civil Pro- 
cedure Code of 1882, on the judgment-debtors 


on the record and a sale proclamation was 
issued but for some reason, on the 17th 
November 1899, Nagendra was required by 
the Court to file fresh prosess-fees and 
notice of sale. He filed the process-fees on 
the 23rd November and a notica of sale on 
the Ist December. A second sale procla- 
mation was then issuel but on the 12th 
February 1900, at Nagendra’s own request, 
the sale was stayed and the case was re- 
moved from the file.” 

The fourth and fifth applications for 
execution were also made by Nagendra, 
the fourth on the 19th September 1902, 


and the fifth on the 27th February 
1903. These cases were both dismissed for 
default, 


The sixth application was made by Na- 
gendra on the 27th February 1905. Notica 
was served and by an order dated the 23rd 
March 1905, Kumud Kamini Dasi was 
substituted as decree-holder in place of Na- 
gendra, Hitherto only the names of Srinath 
Datt and the Roys (or their legal repre- 
sentatives) had remained on the record as 
judgment-debtors but on the same date (the 
93rd March) the present appellants came 
in and asked for time to file their objections 
to the procsedings. Apparently Kumud 
Kamini objected to their coming in but they 
were directed to file their objections on the 
13th May 1905. This they did but the 
questions raised were never decided. MKumad 
Kamini omitted to take səmə formal step 
and the case was struck off for default on the 
18th December 1905. 

The seventh application for ex3cuation 
(with which we are now concerned) was 
made by Kumud Kamini on the 6th Jaly 
1906. She has since diel and her sons have 
succeeded her on the record as her siccassors- 
in-interest. They are the principal respond- 
ents in this appeal. 


The suggestion put forward in the Oourt 
below that Kumud Kamini was a mera 
benamdar for her hushand, Srinath Datt, was 
rejected by the Subordinate Judge and 
has not been pressed before us. The 
only points now taken are the following: — 

(1) It is contended thatthe power given 
to Jogendra by the High Court decree to 
execute the Alipore decree was given to 
him as trasbes for Khirod Chandra and that 
the High Court decree conferred on” Jo- 
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gendra no rights which were either trans- 
missible or heritable. The appellants, itis 
‘argued, are not bound by the High Court 
‘decree because Srinath Dutt and the Roys, 
‘their predecessors in interest, were no par- 
ties to-the compromise or agresment on 
‘which it was founded, - 

(2) It is further contended that the en- 
forcement of the -Alipore decree is barred by 
limitation on two grounds: 

(a) under section 230 of the Civil 

Procedure Code of 1832, because 

the application for execution, now 

in question, was made more-than 

twelve years after the date of the 
decree and; - . 

(b) under Article 179 of Schedule IT of 

the Limitation Act of 1877, because 

a period of more than three 

years intervened between the third 

and fourth applications for exe- 

cution. - ; 

The statement of- the facts already given 
‘in some detail enables us to deal with these 
contentions very shortly. i 


As to the nature of. the rights conferred 
on Jcgendra by the High Court decree, we 
are of opinion that there is no substanee in 
the argument for the appellants. It is en. 
‘tirely misleading to say that any of those 
rights were conferred on Jogendra merely as 
trustee for Khirod Chandra. As sub-mort- 
gagee, Jogendra had interests of his own 
which he was at perfect liberty to safe- 
guard in any way open to him. The rights 
which he obtained as mortgagee were trans- 
missible and heritable. If it be the case that 
Srinath Datt and the Roys were not par- 
ties to the High Court decree, the fact is of 
no importance because they were not necas- 
sary parties to the suit. The decree oper- 
ated pro tanto as an assignment of the Alipore 
decree by Khirod Chandra to Jogendra and 
such an assigument might have been effect- 
ed without the assistance of a Court of 
justice. 


Upon the question of limitation, there are 
decisions of this Court which are against the 
appellants. It was held in Kartick Nath 
Pandey v. Vuggernath Ram Marwiri (1), 
that mortgage decrees, such as the 
Alipore decree was, were not decrees for the 


°(1) 27 C, 286, 


INDIAN CASES. 


457 


payment of money within the meaning 
of section, 230. As to Article 179, it 
is true that more than three years elapsed 
between.‘the date of the third. application 
for execution and the date of the fourth 
application, but the payment of process-fees 
and the filing of a notice of sale on the 
23rd November and Ist December 1999 
imported a request to the Court to proceed 
in the matter and was equivalent, therefore, 
to an application to take some step-in-aid 
of execution within the meaning of clause 
(4) of Article 179. This application was 
within three years of the date of the fourth 
application. The point appears to have been 
decided in the cases of Radha Prosad Singh 
v. Sundar Dall (2) and Norendra Nath Pahari 
v. Bhupendra Narain Roy (3). 

For these reasons, we agree with the Sub- 
ordinate Judge and this appeal must he 
dismissed with costs. (Pleader’s fee five 
gold mohurs). The Rule is discharged, no 
order as to costs. Leb the record be sent 
down without delay. 

Appeal dismissed; 


Rule discharged, 
(2) 90. 644.. 
(3} 23 0,374 at p. 387. 


CALCUTTA HIGH COURT, 
SeconD Civin Arrear No, 1 of 1911. 
January 30, 1913. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
BHOBAN SHAHU— PLAINTIPE — 
APPELLANT 
VErSUS 


GHANASHAM SHAHU AND oraars-~ 


D EFENDANTS-— RESPONDENTS, 
Mortgage—Compromise decree on mortgage—Decree 
nisi—No order absolute obtained-~Sale of mortgaged 
property by mortgagor to defendant— Subsequent sale 
by mortgagor to plaintif —Suit by plaintif for posses- 
sion—Decree conditioned upon defendant’s failure to 
redeem. 


Defendant No. 3,mortgaged the land in suit to the 
plaintiff, who got a decree nist upon the mortgage 
upon compromise to the effect that the mortgaged 
property should pass to the mortgagee withont re. 
course to the ordinary process of public sale should 
he fail to pay off the money within a certain time, 
Subsequently, the defendant No. 3 sold his equity, of ® 
redemption to defendant No. 1, After that the 
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defendant No. 3 again sold the property to the plain- 
tiff who then sued for possession. The plaintiff had 
not got an order absolute from the Court: 

Held, that the plaintiff was entitled to a deoree 
for possession subject to defendant No, 1’s right to 
redeem. 

Nilkant Banerjee v. Suresh Chandra Mullick, 12 ©. 
414 atp. 422; 1201. A. 171 and Parshotam Bhaishankar 
y. Rumal Zuniar, 20 B. 196, relied upon. 


Appeal from the decree of the Additional 
Sub-Judge of Cuttack, dated September 8th, 
1910, confirming that of the Additional 
Mansif of Bhadrak, dated October 9th, 1909. 

Dr. Dwarka Nath Mitra (with him Babu 
Haradhan Ohatteriee), for the Appellant, con- 
tended that the suit should not have been dis- 
missed: that upon ‘he authority of Nil Kani 
Banerji v. Surest Ohandra Mullick,(12 0, 414 
at p. 422,121, A. 171), the suit should have 
been decreed conditioned on the respondent’s 
failure to redeem the mortgage. 

Babu Satya Charan Sinha, for the Respond- 
ent, argued that the case of Nil Kant 
Banerji did not apply, because a mortgagee 
can under no circumstances recover posses- 
sion of the mortgaged property unless he 
bas purchased the equity of redemption ; 
that in this case the plaintiffs purchase 
being of a later date than ‘that of the 
defendant's purchase, the plaintiff has not 
purchased the equity of redemption. Again 
the decree which the plaintiff obtained 


against the defendant No. 3 being a decree . 


passed upon compromise, is a decree under 
the Civil Procedure Code and nət under 
the Transfer of Property Act and, therefore, 
the executidn of the decree is barred. 


JUDGMENT. 


HeLmwoop, J.—The facts out of which this 
second appeal arises are briefly as follows: 
The plaintiff sued for recovery of possession 
of lands mortgaged to him by the defendant 
No. 3 on the 10th Sraban 1309, correspond- 
ing to 26th July 1902. The plaintiff had 
sued on his mortgage in 1908 and the 
defendant No. 2 got himself impleaded on 
the ground that he had dispossessed the 
plaintiff, On the 2nd Jane 1904, the 
plaintiff got a decree against defendant No. 
3 only, upon -compromise., The suit was 
dismissed as against defendant No. 2. By 
consent of the parties, a mortgage decree 
was passed, and two months’ time was 
given to the defendant No. 3 to pay the 
mortgage money with interest &c. according 
to the account to be taken, and in default 
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the mortgage property, was ordered to he 
sold. With regard to the contention that 
has been raised that the decree, was not 
a mortgage decree, I need only point out 
that both section 86 and section 88 of the 
Transfer of Property Act say that in a suit 
for foreclosure or in a suit for sale if the 
plaintiff succeeds, the Oourt shall pass a 
mortgage decree, and it is obvious that if 
the defendant confesses that the plaintiff 
ought to succeed on the footing of the 
morigage-debt, the Court is bound to pass 
a mortgage decree. On the 4th January 
1905, the defendant No. 3 executed a con- 
veyancs to the defendant No. 1, whois the 
son of defendant No. 2, These transactions 
between defendant No. 3 and defendants Nos. 
1 and 2 appear to me to bs extremely 
suspicious and to savour of fraud. The 
learned Munsif apparently had the same 
idea moving in his mind, but both he and 
the Subordinate Judge have found as a 
matter of fact that there was no frand; 
still I cannot say that any of these defen- 
dants have thereby secured equitable con- 
sideration from the Court. On the other 
hand, the learned Judges in the Courts 
below ssem to have thought that the 
plaintiff also was not entitled to much 
equitable consideration inasmuch as he, 
well knowing that defendant No. 1 had 
purchased the equity of redemption, obtained 
the transfer of the land from defendant 
No. 3 by what the Subordinate Judge 
characteriz3s as threats. I do not know 
what the evidence on the matter is, bat 
I should have thought that as the parties 
had got a decree by consent, that the plain. 
tiff’s conduct was not on the face of it 
open to any objection. Be that as it may, 
on the 19th March 1907, the plaintiff 
purchased the property from defendant No. 
3 and he says thas he had been in possession 
from before the time of the mortgage suit 
by virtue of an oral agreement. It is 
found by the Courts below that he had 
not been in possession before the year 1314, 
but he has proved his possession from that 
date by filing recsipts. He has since been 
dispossessed by defendant No. I and defendant 
No. 2 and he now sues to recovér possession. 

L think that the right decision? in this 
case would be to hold that when the defen- 
dant No. 1 purchased the equity of redemp- 
tion, the plaintiff had still the right to an 
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order absolute under the law as it stood 
before the enactment of the wew Code of 
Civil Procedure, and this case was before 
that enactment when there was no period 
of limitation for an application for an order 
absolute as is laid down in the case of 
Pluk Singh v. Parsotein Proshad (1) and 
the plaintiff did within three years take a 
transfer of the property from defendant No.3 
in pursuance of what ths parties had 
agreed npon at the time they took out the 
mortgage decree. But if the plaintiff had 
applied for an order absolute, and if the 
defendant No. 1 had come in, he would 
have had to redeem, the plaintiff was in 
no way bound to bring defendant No. 1 
into Court upon his application for an order 
absolute; andif the defendant No. 1 had 
not appeared and offered to redeem, all hig 
rights would have ceased upon the sale 
- of the property. The most that can be 
said is that as the plaintiff neglected to 
pursue his remedy in Court and as he 
allowed the defendant No. 1 to purchase 
the equity of redemption, be can only be 
restored to possession after allowing the 
defendant No. 1 the option to redeem his 
mortgage. This is in accordance with what 
ig laid down by the Privy Council in Nil 
Kant Banerit v. Suresh Chandra Mullick (2) 
and by the Bombay Court in Parshotam Bhai- 
shankar v. Rumal Zunjur (3). It might be 
argued and it has been argued that technical- 
ly the plaintiff would not be entitled to 
recover direch possession. Bat these rulings 
are clear authority for the proposition that 
ina suit of this nabura, he is entitled to 
recover possession conditionally on the defend- 
ants’ failure to redeem. 


Both in law and equity, the proper order 
to pass in this case is that the appeal be 
decreed, and that the judgment and decree 
of the lower Court be set aside, and the 
plaintiff be given a decree for possession Con- 
ditionally on the defendants’ failure to redeem 
by payment of the mortgage money with 
costs and interest calculated by the Court 
up tothe date fixed for redemptioa in the 
original suit, and, following that, interest at 
6 per cent, within six months from the 
date of this decree reaching the lower Court. 


(1) 22 0. 924. 
(2) 12 C. 414 at p. 422; 121. A. 171. 
«3) 20 B. 196, 


The appellant is entitled to his costs in all 
the Courts. 

CHapman J.—I agrea that the order to be 
passed in this case should be as atated by 
my learned brother. The defendant No. 
L’s purchase of the equity of redemption 
being subsequent to the decreé nisi for sale, 
he was not a necessary party to the further 
proceedings in the mortgage suit. The 
plaintiff mortgagee was entitled to settle 
the mortgage suit with the mortgazor with- 
out taking any notice of the title of defend- 
ant No. 1. They did settla the mortgage 
suit by agreeing that the mortgaged pro- 
perty should pass to the mortgagee without 
recourse to the ordinary process of public 
sale. The defendant No. 1 muss ba held to 
have been bound by this arrangement [ Bishop 
of Winchester v. Paine (4)]. Butinastauch as 
an order absolute was not obtained from 
the Court, the defendant No. 1’s equity of 
redemption remained alive. The plaintiff 
was, therefore, entitled in the present suit to 
a decree for possession subject to defendant 
No. 1’s right to redeem. 


Appel allowe 1, 
(4) 11 Ves. Rep. 194;8 R. R. 181, 


CALCUTTA HIGH COURT. 

IN THE MATTER OF SECTION 45 or tas SPECIFIC 
Recrer Acr (Lor 1377) AND én THE 
MATTER OF THE BOARD or EXAMINERS OF THE 
PLeADSRSHIP AND MUKTEARSHIP 
EXAMINATIONS. 

February 13, 1913. 
Present:—Mr. Justice Imam. 
PROBHASH CHANDRA ROY— PETITIONER 
Versus 
BOARD or EXAMINERS ortan PLEADERSHIP 
AND Muktsarsate EXAMINATION — 

Opposite Parry. i 

Legal Practitioners Act (XVIII of 1879), s. 6—~Rules 
framed by High Court, Rule 15—Application of candi. 
date—Board themselves to consider—No power to dele- 
gate power to Secretary or to single member—Fitness 
of examinee to be determined by Board. 

Rule 15 of the Riles framed by the High Court 
under section 6 of the Legal Practitioners Act, 1879, 
makes it obligatory on the Board of examiners of the 
Pleadership and Muktearship examinations them. 
selves to consider the application of each candidate 
and to determine whether or not the candidate is® 
possessed of the necessary qualifications, There is no 
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provision either in the rulés or the regulations to'en- 
able the Board to delegate their powers to the Secre- 
tary of the Board of to any single member. 

Therefore , where the Secretary considered the 
application of a candidate and determined that he 
was not duly qualified and accordingly refused to 
allow him to appear al an examination, on the 
ground that he fad no moral character, the High 
Court directed that the Board of examiners do enter- 
tain and consider the application and determine his 
fitness according to their discretion, 


Rule obtained under section 45 of the 
Specific Relief Act I of 1877. 


Messrs. S. P. Sinha, H. D. Bose 
S. A. Asyhur, A. Sinha and Anwar Ahmed, 
instructed by Babu Khagendra Nath De, 
Solicitor, appeared for the Petitioner. 

Massrs. B. Chakravartd? and W. Pearson 
instructed by the Government Solteztor, 
appeared on behalf of the Board of Examiners 
to show cause. 


JUDGMENT.—The petitioner, Provash 
Chunder Roy, a candidate for the Pleadership 
examination, obtained this Rule calling on the 
Board of Examiners to show cause why they 
should not publish his name in the list of 
successful candidates of the last year’s 
Pleadership examination or why he should 
not be allowed to appear for the next 
Pleadership examination, he having fulfilled 
the conditions necessary under the law quali- 
fying him to appear at such examinations. 

The facts that have led to this application 
appear to be these:—The petitioner, after 
fulfilling the usual qualifying conditions, 
was permijted by the Board of Examiners to 
appear at their Pleadership examination, 
held in February 1912. After his answer 
papers had been submitted to the examiners 
of answers, he attempted to substitute with 
an examiner by means of a bribe fresh 
answer papers in place of those that had 
been originally written at the examination. 
Similar attempts were made by 29 other 
examinees. The examiner having reported 
the matter to the Board, an inquiry was 
made and the facts were found against the 
thirty candidates. 
with the Government of Bengal, the 
Board notified by publication in the Calcutta 
Gazette of the 27th Novefaber 1912, that 
the thirty examinees were debarred from 
taking part in the Pleadership and Muktear- 
ship examinations for a period of five years, 
a vamely, from 1913 to 1917, both inclusive, 
The petitioner, sometime pridr -to the Noti- 


After a correspondence. 
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fication in the Gazette, applied to the 
Board for permission to sit at the next 
examination, but his application has not been 
entertained owing to the order excluding tha. 
offending candidates from examination for a 
period of five years. 

The first part of the Rule, namely, ‘why 
the petitioner’s name should not be published 
in the list of the successful candidates of 
the last year’s Pleadership examination, was 
based on the petitioner’s statement contain- 
ed in paragraph 14 of his petition. . The 
Secretary to the Board, Mr. Graham, however 
denies the correctness of -the petitioner’s 
statement and definitely states that the pebi- 
tioner has not secured the necessary pass 
marks, The statement of Mr. Graham is 
not challenged and that part of the Rule, 
therefore, must fail. 


In respect of the second part of the Rale, 
the petitioner maintains his complaint that 
under the rules by which the Board are 
guided they have no power to stup him 
from appearing at an examination without 
entertaining his application and considering 
it. In the matter of permission to candidates 
to sit at a Pleardership examination, the 
powers of the Board are regulated by rales 
framed by the High Court under section 6 
of Act XVIII of 1879 and inthe matter 
of conducting the examinations, their powers 
are governed by regulations made by the 
Lieutenant-Governor of Bengal under section 
37 of Act XVIII of 1879. The rule pertinent 
to the present case is contained in Rule 15 
which rans thus: — The examiners shall, on 
recaipt of the applications from the District 
Judge, take the case of each candidate, with 
the report of the District Judge into their 
consideration, and shall determine whether 
or not the candidate is possessed of the 
necessary qualifications. If the candidate 
is found qualified, the examiners shall cause 
his name, name of his father, his age and 
place of residence and other needful parti- 
culars to be entered in a register of persons 
permitted to appear at the examination.” 
The regulation framed under section 37 that 
need be at all considered in connection with 
this case is regulation 13 which runs thus: — 
“No candidate will be allowed to enter the 
examination room with any books, private 
memoranda or.paper of any description, and 
any one detected doing so will forfeit @ll 
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fees paid by him and will not be “parmitted 
to undergo the examination. Any candidate 
detected in the act of using unfair means, 
such aS communicating with another or copy- 
ing from his neighbours or’ from private 
memoranda or books, ete , will be summarily 
ejected from the examination room and will 
forfeit all benefit to be derived from the pre- 
vious portion of’ the examination, and all 
right to procsed further with it together with 
all fees paid by him.” 
' Neither the rules nor the regulations have 
provided for a case of such an unusual 
nature as the one under consideration. The 
reprobation of such misconduct as is admitted 
by the petitioner may be, and, in my opinion, 
is, necessary in the interests of the litigant 
public and society generally, but such re- 
probation must conform to the prescribed 
rules. The order prohibiting the offending 
candidates from appearance ab the examina- 
tions fora period of five years is one of 
rustication for which there is no legal sanc- 
tion. Whatever moral warrant there may 
be for such an order, an insistence on the 
‘Board acting within their powers has to 
‘receive attention. In this connection aptly 
‘may be quoted the words of Lord Chancellor 
Cottenham in ’Frewin v.. Lewis (1), who said:— 
“The limits within which the Court interferes 
‘with the acts of public functionaries are 
‘clear and unambiguous. ‘So long as they 
‘have confined theméelves within the exercise 
‘of those duties which are confided to them 
by law, the Court will not interfere, The 
‘Court will not interfere to see whether any 
alteration or regulation they may direct 
‘is good or bad; but if they are departing 
‘from that -power which the law has vested 
in them, if they are assuming to themselves 
‘@ power over property which the- law does 
-not give them,-the Court will no longer 
‘consider them as acting uoder the authority 
of their commission, but treat them, whether 
-they be a corporation or individuals, merely 
as people dealing with property without 
-legal authority.” 
© My attention ‘has been. awe to a case 


“similar to this reported as In the matter of ` 


= Rudra Narain .Roy.(2}, which in principle 
“applies here*though the circumstances are 
diferent” 


| (1) 4 My. & Or, 254; 48 R, R. 88, 
42) 28 0. 479. 
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Mr. Graham in paragraph 7 of his affidavit 
states thus:— I, on behalf of the Board, 
accordinz to paragraph 15 of the ralas et 
the Board, considered it (the application) 
and determined that the candidate was not 
duly qualified and accordingly I refused tə 
allow him to appaar as he had no moral 
character.” This is all that has been said on 
behalf of the Board in respect of their 
satisfying the provisions of rale 15 and it 
seems tome that if is not enough. The 
language of that rale is precaptive and 
makes it obligatory on the Board themselves 
to consider the application of each candidate 
and to determine whether or not the candi- 
date is possessed of the necessary qualifica- 
tions. It is quite clear from the statement 
of Mr. Graham that the Board have not 
done s3, but he did ib on their behalf. 
There is no provision either in the rules 
or the regulations to enable the Board to 
delegate their. powers to the Secretary of 
the Board or to any single member. Had 
the Board themselves in the present instance 


‘sonsidered the fitness of the candidate and 


decided whichever way their discretion led 
them, if would not have basn open to this 
Court to entertain an application against 
their decision. 

On behalf of the Board, objection is taken 
to the form of the rule but I hold that it 


‘is ‘com prehensive enough for the order that 


I make in the case. 

The order is that the Board of esate 
the metitioner’s 
application and determine his fitness accord- 
ing to their discretion, 

In the circumstances of this case, I make 


‘no order as to costs, 


Rule partly absolute. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 
Seoonp Orvin Appeau No. 225 of 1912. 
December 11, 1912. 
Present: —Mr. Lindsay, A, J. C. 
Lali GANESH PRASAD AND ANOTHER— 
DEFENDANTS —APPELLANTS 

versus 


BISRAM SINGH—Psaintirr—Reseonpent. ® 


Document, construction of—Construction of ong 


@ 


F 
* 
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document in light of others —Mortgage-bond—Redemp- 
tion, payment of money not charged on property-—-Civil 
Procedure Code (Act V of 1908), O. XXI, r. 66, effect 
of—Notification—Auction purchaser, liability of, to 
discharge incumbrance merely proclaimed at execution 
sale. 

In cases dealing with interpretation of documents, 
each case must,be dealt within accordance with its 
own facts. Cases of this kind cannot be decided in 
the light of other cases. 

Where under a bond, described as “tamasuk 
la katami”, the obligors borrowed money without 
hypothecating the property mortgaged but merely 
agreeing that no redemption of an earlier mortgage 
would be allowed without previous payment of the 
money borrowed under the bond, the property oan be 
redeemed without the payment of tho debt due 
under the said bond inasmuch as the property can 
in no way be made a security for the payment of the 
later debt. 

Where at the time of execution sale there was no 
direction that the property should be sold subject to 
a previous mortgage and it was merely proclaimed 
that there existed a mortgage, the auction-purchaser 
cannot be obliged to discharge the ineumbrance if it 
appears that the document did not create any charge 
on the property purchased in execution. 

Shib Kunwar Singh v. Sheo Prosad Singh, 28 A. 418, 
A. W. N. (1905) 63; 3 A. L.J. 200, referred to. 


Appeal against an order of the Sub-Judge, 
Mohanlalganj, Lucknow, dated 26th March 
1912, upholding that of the Munsif, South 
Unao, dated 4th September 1911. 

Mr. Salig Ram, for the Appellants. 

Pandit Gokaran Nath Misra, for the Res- 
pondent. 


JUDGMENT.—The facts of this case 
are as follows. One Bisram Singh obtained 


‘a money decree against Darshan Singh in 


execution® of which he brought to sale 


-certain immoveable property of his judg- 


ment-debtor. The property was sold on 
the 21st May of 1910 and was purchased by 
the decree-holder himself, At the time of the 
sale, it was notified that there were two 
encumbrances alleged to exist on the 
property. One of these was a mortgaga 
with possession executed in favour of one 
Babu Ram Sahai on the 8th of April 1871. 
The debt due on this mortgage was said to 
amount to Rs. 560-12. A second mortgage 
executed in favour of the same mortgagee 
and dated the 24th of August 1871 was 
also notified. This mortgage was described 
as being a mortgage with possession and 
‘carrying a debt of Rs. 50. In the sale 
certificate, which was obtained by Bisram 
Singh after confirmation of the sale, the 
fact that both of these encumbrances were 
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is mentioned. 
1910, Bisram 


notified at the time of sale 
On the 24th of November 
Singh, under the provisions of section 83 
of the Transfer of Property Act, deposited 
in Court for payment to the mortgagee the 
two sums above mentioned. The mort- 
gagee refused to accept paymert and the 
consequence was the sait out of which this 
second appeal has sprung. Bisram Singh 
brought a suit against the present appellants, 
Ganesh Prasad and Shankar Sahai, who 
now represent the mortgages Babu Ram 
Sahai. The suit was for redemption of the 
possessory mortgaga executed on the 8th of 
April 1871, With regard to the second 
document, the plaintiff’s case was- that it 
did not constitute any charge on the 
mortgaged property, and he was, therefore, 
in order to obtain redemption, not liable 
to pay any money owing under this docu- 
ment. The defence was that the second 
deed of the 24th of August 1871 constituted 
a charge and that Bisram Singh was bound 
to pay money. Another line of defence 
was that as Bisram Singh had purchased 
the property in suit subject to the two 
mortgages which were notified at the time 
of the sale, he was not competent to deny 
the mortgages or to refuse payment. Both 
the Oourts below have held in favour of 
the plaintiff and against the defendants 
that this second deed of the 24th of August 
1871 did not create any charge upon the 
property. They also held that the fact 
that the existence of this document was 
notified at the time of sale was no bar 
to Bisram’s maintaining a suit for redemp- 
tion of the earlier deed only. The only 
points, therefore, which have to be con- 
sidered here are, frst, whether the deed 
of the 24th of August 1871 created a 
charge on the mortgaged property, and 
secondly, whether Bisram Singh as the 
auction-purchaser was bound to pay, in 
accordance with the terms of his purchase, 
the money owing on this document. With 
regard to the first point, I am satisfied 
that the finding of tbe lower Appellate 
Court is correct. A large number of cases 
have been cited before me relating to the 
construction of deeds whiche are more or 
less similar in their terms to the document 
now under consideration. Cases of this 


kind in which the question’ is one of 
i 6 
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interpretation..: cannot be- decided: in the’ 
light of other cases: -Each case must ba 
dealt with in accordance “ with its own 
facts. What is to be seen is whether the 
language of the document either expressly 
or by implication creates ‘any charge on 
the property. In my opinion, ib-does not.. 
The deed sets out- that thé-threa obligors: 
have borrowed Rs. 50 from Ram -Sahai. 
They agreed that this sum was to ba paid 
by them together with interest at 12 per 
cent. per annum previous to the redemption 
of the patti which had already- been 
mortgaged to Babu Ram Sahai. The deed 
went on to say that redemption of the 
mortgaged property could not be had 
withou& previous payment of the sum: 
whish had been borrowed under this doca- 
ment. The document -is deseribed in its 
concluding words as a famassu'’s lı kalimi. 
Lam unable to find anything in the language 
of this document or in the circumstances 
in which if was executed which would 
justify the conclusion that the property: 
which had previously been mortgaged was 
in any way being made a security for the 
payment of this later debt. With regard 
to the second point, Lam also of opinion 
that the decision of the Courts below is 
quite correct. I have already mentioned 
that the sale-cartificate obtained by Bisram 
contains « mention of the fact that it 
had been notified that the deed of the 24th. 
of August 1871 was a mortgage-deed under 
which Rs. 50 was. owing. This, however, 
cannot prevent Bisram Singh from now 
showing, if- he can, that he is under no 
liability to discharge the amount of this 
bond-debt. It does not appear that when 
the sale in execution took place, there was 
any direction that the property should be 
sold subject to previous mortgages. All 
that, appears is that it was notified “ that 
there were in existence two deeds of mort- 
gage under which particular amounts were 
owing. The law on this particular- point 
is well laid down in the case reported in 
Shib Kunwar Singh v. Sheo Prasad Singh (1). 
At page 420 of the report, the learned 
Judges say as follows:— The Code of Civil 
Procedure clearly makes a distinction 
between a, case in which property is sold 
subject to a mortgage and a casein which 


- CH) 28 A. 418; A.W. N. (1998) 68; 3 A, L. J. 200, 
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notice of an alieged mbrigage is given in 
the proclamation of sale. The former is 
provided for by section 282, and the latter 
by section 237. In the former case, the 
Court after being satisfied of the existence 
of ‘the mortgage sells only the judgment- 
debtor's right of redemption, *s0 that the 
purchaser .does not acquire any greater 
rights than those of redeeming the mort- 
gage. In the latter, he buys the property 
with notice of the mortgage and subject 
to such risks as the notice’ might involve. 
The Court does not decide whether the 
mortgage subsists or not. If there is in 
reality a subsisting mortgage, the parchaser 
has to redeem it. If, on the other hand, 
the mortgage specified in the proclamation 
of sale is a fistitious mortgage, or did not 
subsist at the date of the sale by reason 
of its having been previously discharged 
by payment, the purchaser acquires the 
property frea from liability for the mort- 
gage’. Sofar agit appears in the present 
case, there was nothing more than a 
notification of the mortgages’ under the 
provisions of Order XXI, rule 66, which 
corresponds with section 287 of the former 
Code of Civil Procedure. It cannot, 
therefore, be held that Bisram Singh when 
he -purchased this property purchased it 
subject to a mortgage of the 24th of August 
1871.- Nor -can he now be. obliged to 
discharge the debt under the later bond 
if it appears, asit does appear, that the 
document does nob create any chgrge upon 
the land which he has purchased in exe- 
cution, I maintain the judgment of the 
Court below and dissmiss ‘this appeal with 
costs, é 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civ APPEAL No. 73U or 1912, 
January 18, 1918. 
Present:-—Mr. Justice Chamier, 
LAOHMI BAI ann anorHer—DEFENDANTS 
— A PPELLANTS 
VETEUS 
BANKBEY LAL AND otHeRs— PLAINTIFFS 


— RESPONDENTS. 
Limilation—Declaratory swit—Time from which 
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limitation runs~~Pleadings—Notice of mistake—Plea of 
adverse possession, 

Where a wrong entry was made at a Settlement, a 
suit for declaration of title must be brought within 
six years of the date when the plaintiff had frst 
notice of the mistake. Sheopher Singh v. Deo Narain 
Singh, 10 A. L. J. 418, 17 Ind. Cas. 675, referred to. 

In a suib fora declaration of title on the ground 
that certain Settlement entries were wr ong, plaintiffs 
did not admit in their plaint that they became aware 
of the mistake more than six years before the suit. 
Defendants persistently pleaded that they had been 
in adverse possession of the property for.more than 
12 years. The question of adverse possession was 
tried and found against defendants, but the question 
when the entries came to the notice of plaintiffs was 
not tried: 


Held, in second appeal, that the suit must be 
deemed to be within time and tbat, under the 
circumstances, no opportunity should be given to 
defendants to prove that plaintiffs became aware of 
the entries more than six years before suit, 


Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated the 6th 
March 1912. 

The Hon’ble Mr, 
Appellants. 

Mr. Gulzar? Lal, for the Respondent | ; 


JUDGMENT.—This was a suit for posses- 
sion of several plots of land. The plaintiffs’ 
case. was that at the last Settlement, 
the plots in question were by mistake 
included in the defendants’ village Surkha, 
and were recorded accordingly, but as a 
matter of fast they lay within the plain- 
tiffs’ village, Saidpur. In paragraph 12 of 
their plaint, the plaintiffs said that the entries 
in the Setjlement papers were calculated to 
damage them, although their actual possession 
had not been disturbed, but they went on to 
say that the erroneous entries amounted to the 
dispossession of the plaintiffs. 
claimed a decree for possession. The defend- 
ants denied that the plaintiffs had been 
in possession within 12 years of the suit. 
They also pleaded that the suit was barred 
by six years’ limitation. The Munsif, dealing 
with ¢he question of limitation, said that 
it had not been shown how the six years’ 
rule could be applied to the sait and he gave 
the plaintiffs a decree for possession of so 
much of the land claimed as did not appear 
to have been in the adverse possession of the 
defendants for more than 12 years. The de- 
fendants appealed. Their appeal was success. 
ful as to some plots but was dismissed with 
regard to four plots. The only point taken in 
second appeal is that the suit was barred 


Gokul Prashad, for the 
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by the six years’ rule. The District Judge 
finds that the possession of the plaintiffs over 
the four plots in respect of which he dis- 
missed the defendants’ appeal has not beea 
disturbed and the  plaintiffs-respondents 
before me cannot but concede that on ~ that 
finding the plaintiffs should have basen given 
a declaration of title in raspect of these 
plots and not a decree for possession. 
The question is whether a claim for a 
declaration is within time. The Settlement 
was made in 1896 and the entries complained 
of were made about that time. The exact 
dats is immaterial, but it is clear that they 
were made more than six years bafora the 
suibh. The appellants rely on Francis Legge 
v. Rambiran Singh (1) and Akbar Khan v. 

Turabin (2). The respondents rely on other 
cases in which they say that somewhat 
different view is taken. Several of the cases 
relied-on by the parties have been referred to 
in the case of Sheopher Singh v. Deo Narain 
Singh (8). On the reported decisions of 
this Court, I should be obliged to hold that 
a claim for a declaration of title must be 
made within six years of the date on which 
the entries complained of were brought to 
the notice of the plaintiffs, but in the present ` 
case, the question when the entries came to 

the notice of the plaintiffs has not been tried 

and this appears to me to be the fault-of the 

defendants, who persistently pleaded that 

they had been in adverse posession for more. 
than 12 years. The plaintiffs did not admit’ 
in their plaint, that they became aware of 

the mistake more than six years befora 

the suit and ib is not suggested that: 
the entries were made in their presenca. 

I must decline to send this case back in order 
that the defendants may have an opportunity 
of proving that the plaintiffs became aware: 
of the entries more than six years before the 

suit. Parties should make their cases com. 
plete in the Court of first instance. On the. 
record as it stands, I cannot hold that the- 
suit is barred by the six years’ rule of limita- 

tion. Butin lieu of the decree for possession’ 
of the four plots or parts of the plots, I 

make a declaration of the plaintiffs’ title to 

the land. In other respects, the appeal is: 
dismissed. I make no order gs to costs. 


(1) 20 A. 35. = 

(2) BLA. 9; 5A. L. J. 687; A. W. N, (1908) 252; 
å M. L. T. 444; 1 Ind. Cas, 557. 

(8) 10 A. L, J. 418;-17 Ind. Oas, a e 
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The cross-objections under Order XLI, rule 
22 are not pressed. They are also dismissed 
without costs, 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Lerters Patent Appaat No, 81 or 1912. 
January 11, 1918. 
Present:—Sir Henry Richards, KT., 
Chief Justica, and Mr. Justice Banerji, 
BHAGWANT SINGH-—-APPELLANT 
versus 


BHOLA SINGH—Responpent. 

Limitation Act (IX of 1908), Sch. I, Art. 138, appli- 
cation of. 

Article 138 of the Limitation Act applies only to 
suits in which the auction-purchaser is plaintiff, and 
the judgment-debtor or some person claiming through 
him is defendant. 

Ram Lakhan Rai v. Gajadhar Rai, 7 A. L. J. 1184; 
8 Ind. Cas. 1095; 33 A. 224; Khiroda Kant Rai v. 
Krishnadas Taha, 19 C. L. J. 378; 6 Ind. Cas. 467, 
referred to, 


Letters Patent Appeal against the decision 
of the Hon’ble Mc. Jastice Piggott, in Sacond 
Appeal No. 812 of 1911, dated 4th May 
1912. (See 15 Ind. Cas. 107; 10 A. L. J. 13). 

Mr. Bajpiz, for the Appellant, 

Mr. Damodar Das, for the Respondent. 


JO DGMENT.—The facts out of which this 
appeal arises area little peculiar. It appears 
that the defendant obtained three mortgage 
decrees on foot of three separate mortgages 
against the property which the plaintiff 
now seeks to recover. There were threa 
separate sales. The defendant himself 
purchased at two of the sales. He bid at 
the third sale but he was ont-bid by the 
plaintiff and the plaintiff was accordingly 
declared the anction-purchaser. The sale 
to the defendant was onthe 21st of Febru- 
ary 1898, that tothe plaintiff wason the 
2lst of April 1898. The defendant obtained 
either formal or actual possessionon the 7th 
of November 1898. Thesale tothe plain- 
tiff was confirmed on the 30th of May 1898 
and ke obtained formal possession on the 15th 
of May 1899. The present suit was not 
institated until’the lst of Jane 1910. In any 

view of fhe case, the plaintiff slept on his 
~ rights for nearly 12 years. The only question 
which had to be decided was one of limi- 
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tation. It has been urged with great force 
in the present Latters Patent Appeal that 
Article 144 of the Limitation Act is the 
Article which should regulate the present 
suit. The learned Judge of this Court in his 
decision, against which the present Letters 
Patent Appeal has been preferred, held that 
Article 138 applied. Itis quite true that 
the plaintiff’s suit is based on an auction- 
purchase in execution of a decree; ibis also 
true that at the date of the sale to the plain- 
tiff the judgment-debtor was iu possession. At 
first sight, ib would appear as if Article 138 
applied. We are, however, inclined to think 
that Article 138 only applies to suits in which 
the auction-purchaser is plaintiff, and the 
jadgment-debtor or some person claiming 
through him is defendant. [See Ram Lakhan 
Rat v. Gajadhar Bat (1) and also Khirod 
Kanta Roy v. Krishna Das Laha (2)|. The, 
respondant meets this argament by saying 
that even assuming that Article 144 is the 
Article which applies to the circumstances of 
the present case, it has been found that he 
claims through the judgment-debtor and that, 
therefore, heis entitled to add to his own 
possession the possession of the judgment- 
debtor from the 30th of May 1898. Itis 
clear that if the defendant is so entitled to add 
this period, the claim would be time-barred. 
Itis trae the defendant claims through the 
judgment-debtor. He was an auction- 
purchaser of the judgment-debtora’s interest 
and is in possession as such. Itis, however, 
contended on behalf of the plaintiff that 
having regard to the fact that the defendant 
allowed the property to be put up to sale a 
third time and bid at the sale himself, heought 
not to be allowed to say thathe claims 
through the judgment-debtor. Both the 
Court of first instance and the lower 
Appellate Court placed considerable weight 
on the fact that the defendant bid at the 
auction sale at which the plaintiff was 
declared the purchaser. But no issue was 
framed as to whether or not the defendant 
is estopped from setting up the case that he 
claims through the judgment-debtor. It has 
not been explained how it was that the 
property came to “be put up to sale on fooi of 
each of the decrees, nor hag it been shown 
how far the defendant was responsible for 


a A 7 A. L J. 1184; 8 Ind. Cas. 1095, 
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the property being so put up. All the decrees 
appear to have been put inte execution about 
the same time, and it may have been that 
the Court executing the decree was as much 
ormore to blame thanthe defendant in 
allowing the same property to be sold three 
times. Furthermore, it has not been found 
that the plaintiff was ignorant of the fact that 
two months before his purchase, the property 
had been already sold and purchased by the 
defendant. Ifhe knew all these facts it 
could hardly be said that he was misled by 
the fact that the defendant bid atthe last 
auction-sale, We think that before finally 
disposing of the appeal, we should have a 
clear finding on this issue of estoppel. We, 
therefore, refer under Order XLI, rule 25, the 
following issue:— 

Did the defendant by his act intentionally 
cause the plaintiff to believe that he had not 
already purchased the property himself, and 
that the property could bs sold anda good 
title given under the decree in execution of 
oe the property was sold to the plaia- 

i 

In considering this issue, the Court will 
bear in mind the importance of the 
knowledge of the plaintiff of what had 
previously occurred. The Court will take 
such additional evidence as the parties may 
adduce relevant to the above issue, On 


receipt of the finding, ten days will be allowed _ 


for filing obj ections, 
Issue remitted. 
® 





LOWER BURMA OHIEF COURT. 
FULL BENCH. 
First Cryic APPRAL No, 79 or 1910. 
March 27, 1912, 
Present:—Sir Charles Fox, Kt , Chief Judge, 
Mr, Justice Robinson and Mr, Justice 
j Hartnoll. 
MA SU— APPELLANT 
VETSUS 
MA TIN AND OTAERS— RESPONDENTS. 
Buddhist Law—Giftin urft state of mind ---Gift in 
contemplation of death—Gift not followed by possession 
~ Inheritance—Preferential treatment on the ground of 
service Auratha son— Rights of his children —Children 
of predeceased child—Dhammathats—~Kinwun Mingyi’s 
Digest, ss. 162, 163, 164. 
A deed of gift executed while the donor was not in 
a fit state of mind to make a disposition of his pro- 
perty should be declared invalid ahd of no effect. 
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A gift made in contemplation of death while the 
donor is in a very weak state of health and dies 
without recovering soon after, is null and void. 

A gift which is not followed by possession is in- 
valid. Where the dones, being a child of the donor, 
has been collecting rents of the gifted property be- 
fore the gift, the collection of the rents after the 
gift does not establish possession. 

The proposition that a daughter should get pre- 
ferential treatment in partition on the ground that 
she attended to the parents more than her brothers 
and sisters has never been assented to as a general 
proposition by the Courts. 

The children of an auratha son who is deceased 
receive the same share as the younger brother of 
their father, and cannot be allowed to receive more 
than theic father would have obtained himself. 

The children of a predeceased child, who is an 
auratha child, are entitled to one-fourth of the share 
that their parent would have got. f 

The frst born child is not entitled as of righb to be 
the auratha unless he attains majority and is obher- 
wise fit to take his father’s plicae as head of the 
family. A first born child dying ia minority never 
becomes the auratha. 

In sacha case, the child nextin aga who attains 
majority and is competent to fill the position of 
auratha attains that status 

The status having been obtained by one child, no 
other child can claim or attain that status. Where 
the position of auratha child has once been filled up, 
it does nob descend to the next child and so no one 
else can claim ib. 


First civil appeal feon tha daeraa of a 
Judga of the Caisf Coarb pas321 on the 
Original Side. 

Mr. Dantra, for the Appallant. - 

Messrs. Godfrey and Alexzinder, for the 
Respondents. 


JUDGMENT. 


ROBINSON, J.—U Po Lu and Ma Po had at 
least seven childron, Maung Nyo, Ma Kyan, 
Ma Su, defendant No. 1, Ma Kyaw, Manng Po 
Ta, defendant No. 2, Maung Po Kha, defend- 
ant No. 3, and Ma Thein, Defendant No. 1 
says they also had two others who died quite 
young, Maung Pe, their first born, and 
Maung Sein, the last born. Plaintiffs are 
the children of those who pre-deceased their 
parents, plaintiffs Nos. 1 and 2 being the 
daughters of Maung Nyo, plaintiff No. 3 the 
son of Ma Kyan and plaintiff No. 4 the son 
of Ma Thein. Ma Su, defendant No. 1, lived 
with her parents. On the 23rd November 
1903, U Po Lu partitioned the jointly 
acquirea property of himself and his wife by 
executing deeds of gift in favour of his three 
surviving children. The largest share was 
given to Ma Su, while his two sons got one 
house each. The children of his decegsed 
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children got nothing and they now bring this 


suit for a declaration that the deeds of gift 
were null and void and asking that the estate 
be administered through the (Mourt. The 
grounds on which the deeds are attacked are 
that. Po La was notin a fit state of mind to 
execute them; that their execution was pro- 
cured by undue influence and pressure; that 
they amounted-to death-bed gifts aud that 
they weie never completed by possession. It 
is further urged that Ma Po never consented 
to the gifts, 

As to this last matter, I think there can 
bə no doubt that Ma Po know of the intended 
gifts and approved of them. It is said by 
Ma- Su that the idea of partitioning the pro- 


perty originated . with Ma Po when she got. 


seriously ill and thought she might die. She 
was present when the deeds were executed 
and registered and I decide this issue against 
the plaintiffs. | 


There is no evidence that U Po Liu was 
angry with his sons or had any ground for 
treating them in the way he did. They 
assisted their father in his business and 
looked after his property, though they lived 
separately. Maung Fo ‘Ta says he knew 
nothing about the deeds of gift until they 
had been. executed and registered and I 
think this is, undoubtedly, the case. When 
he did learn about them, it is noi denied that 
he went to his mother and protested strongly 
against the uafsir division. Ma Sa said 
it was the father’s division. The deeds of 
gift had beea execnted on the 23ed Novem- 
ber 1903. Maung Ta bsfore he knew of 
them had called in Dr. Pedley to sea 
his father who had bsen partially para- 
lizad for the last nina or ten years. What 
he learnt from Dr. Padley-is not deposed 
to with any certainty, bub he went to 
Ma Sa and demanded a more equal 
division and so did Maung Po Kha, The 
result was thas Ma Sa gave them another 
house eash She says sha consulted her 
father, who said the property was then 
hers and she could do as sha liked, but 
that her brothers would ‘give her trouble 
and that they had brought in De. - Pedley 
to give her trouble. Whether U Po Ln 
really said this’ or not, the statemant is 
most significant in veiw of what Dr. 
Pedley’s evidence is. With this extra 
housg, the brothers seem to have bean con- 
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tented, but when Ma Tin, tho eldest 
grandchild, came of age, she was not 


satisfied to leave matters at rest. 

U Po Lu died on.the 3rd March 1907 at 
the age of 75 and Ma Po onthe 26th May 
1907, aged 70. U Po Lu ka? been mora 
or less ill for many years and the sayas 
called in could not do him any good. Dr. 
Pedley saw him on the 27th and 29th 
November 1906, that is, four or six days after 
the execution of the deeds. He deposes 
that he was then weak and in his dotage, 
that is, stupid:and almost suffering from 
dementia. He says he could not have 
held him responsible for his actions or 
capable of making any disposition of his 
property. He says he questioned him about 
his health but his answers wandered off 
to other matters and were stupid; that 
he was not capable of sustained thought 
and that there was some mental deficiensy. 
He says further that it was not a sudden 
attack bat that the weakness of brain had 
been growing for some time previously. 

Against this evidence, it is urged that 
Dr. Pedley sees hundreds of people every 
week and may be mixing up U Po Im 
with some one else—that this is borne ont 
Dr. 
Pedley, however, while admitting that his 
memory of the case is indistinct on some 
matters, says his recollection of his first 
visit is quite clear. That he did visit 
U Po Lu is not denied and his séatements 
are too positive to have been made unless 
he was certain. He must have baen 
aware of the serious consequences that 
might ensue on his evidence and whether 
he was mistaken or not it is certain he 
had no doubt that U Po Lu was the very 
man as to whose condition he was depos- 
ing. 


The evidence for defendant No.1 relied 
on to show Dr. Pedley was mistaking one 
case with another is first that of Maung 
Po Chit. He is a friend of the family 
who says he constantly visited U Po Lu 
and he never noticed any weakness of 
intellect. He says Ma Su told him her 
father wished his help as he was going to 
partition his property. She told him what 
the division was tobe. He saw U Po lim 
and he told him his wishes and asked him 
to get a lawyer to carry them out. The 
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instructions were given orally and he 
received some tax receipts. He went to 
Mr. S. Dhar and instructed him to draw 
up the necessary deeds. He went back to 
Mr. Dhar the next day, got the deeds and 
took them*and explained them to U Po 
Lu who approved and said they must be 
registered. He returned the deeds to Me. 
Dhar and went to him again later that 
same day when he raceived the deeds 
engrossed and stamped. They were then 
again taken to U Po Lu, Mr. Dhar also 
went and explained them and they were 
then executed. U Po Lu’s hand had to 
be held as he was so shaky. They were 
then taken away by Mr. Dhar who arranged 
to get them registered. He says there 
was no desire to get the deeds prepared 
speedily. 

Mr, Dhar naturally says he saw no 
signs of unfitness in U Po Lu to execute 
the deeds. He says Ma Sa accompanied 
Po (Uhib to give him instructions. He 
prepared them and had them engrossed 
and stamped and took them to U Po Lu. 
This was the day after he had received 
instructions and because he had been asked 
to have them ready by the next day. He 
was paida little more than the ordinary 
fee as he had to goto U Po Lu's house to 
get them executed. Ma Su says a special 
fee was paid to get the deeds ready the 
same day. Both she and Po Chit omitted 
to mention that she also went to Mr. 
Dhar until pressed in cross examination 
and both make ont that there was no hurry 
over the. matter. She makes out that 
Dhar took instructions from U Po Lu and 
went to him twice, but Mr. Dhar only 
remembers one visit and that when the 
deeds were to be executed. Mr. Dhar says 
he did not know U Po Lu before and his 
recollection is only what he ean recall 
by refreshing his memory from the deed 
he drew. 

Then Mr. Wall went to the house and 
registered the desds. He did not know 
U Po Lu before though Ma Su says he 
did because he inquired after U Po Ln’s 
health when he came in. His clerk 
knew U Po Lu and the kouse and took 
him there. He says he had some slight 
talk with U Po La while Maung Kha and 
some lugyis were being called. When they 
game he formally examined U Po lim as 
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to the execution and then registered the 
deeds. U Po Lu gave him the impression 
of being in rather indifferent health. He 
thinks he had to be helped to a sitting 
position to sign and had to be supported 
while he remained silting up. He. does 
not remember his hand having to be held 
while he signed though this was admittedly 
the case. He was not told any details 
and was not aware there was any question 
as to his mental capacity. In short, all 
Mr. Wall remembers is that he was a 
very old man in indifferent health. He 
was there about half-an-hour and says that 
if he had had any suspicion as to his mental 
capacity, he would not have registered the 
deeds. 

There only remains the evidence of Po 
Kio, a neighbour, who says he was a 
constant visitor and that there was 
never any question of U Po Lu's mental 
capacity. 

It is, I think, clear that no great re- 
liance is to be placed on either Po Chit 
or Po Kin’s evidence and Ma Sus evidence 
is interested andif anything weakens her 
ease. She had always lived with her 
parents and was the lugyz of the house- 
hold. The deeds she admits were executed 
because her mother got very ill and thought 
she might die and her father was also A 
very old man. She admits also that they 
feared her brothers might give her trouble. 
She tries to make out that they were not 
altogether dutiful but there is nothing to 
support this. Her attempts to conceal the 
part she took in instructing Mr. Dhar tell 
against her and her efforts to show the 
deeds were not hurried through and then 
her admissions as to a special fee also 
weaken her case. She admits it was the 
state of her mother’s healih that led to 
the deeds being quickly pub through and 
tries to make out Mr. Dbar inqnired if 
the grandchildren were not to get anything 
which is almost certainly untrue. 

Such evidence as Mr. Dhar and Mr. 
Wall give cannot possibly override Dr. 
Pedley’s evidence. I am satisfied that Dr. 
Pedley was not mistaking one case with 
another and am forced t tke conclusion 
that U Po Lu was not in a fib state of 
mind to make a disposition of his property. 
The gifts were also made when he was 
in avery weak state of health when “ both 
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he and his wife were contemplating early 
death and they died without recovering and 
not long after. l 

Bat even if the gifts were otherwise good, 
there is no evidencs but Ma Sus that 
possession ever followed them, except in the 
case of the jewellery. There must be some 
evidence to show that in addition to 
making the gift, U Po Lu divested himself 
of his ownership. Even before the gifts, 
Ma Su and her brothers had been collect- 
ing the rents so that if she collected them 
after, this does not establish possession and 
on this ground also I hold that the gifts, 
are not good ard valid. I acoordingly 
declare them null and void and cancel 
them. - 

There remains the question as to what 
are the shares of the parties in the estate 
of U Po Lu and Ma Po? The two 
children who died very young may be 
left out of consideration. Ma Kyaw also 
predeceased her parents and left no heirs, 
There are thus six children to be con- 
sidered. Itis admitted that Ma Su, Maung 
Po Ta and Maung Po Kha will get equal 
shares and that plaintiffs Nos. 3 and 4 are 
each entitled to one-fourth of the share that 
their parent would have got, that is, one-fourth 
of one-sixth. As to plaintifs Nos. i and 
2, it is urged that there is no proof ex- 
cept Ma Su's word that Maung Pe ever 
existed but that if he did, he died so 
young that he never attained the position 
of auratha child. That position was suc- 
ceeded to and attained by Maung Nyo 
and that, therefore, plaintiffs Nos. 1 and 
2 are entitled to the same share as 
Ma Su and her brothers. The position of 
auratha child having once been filled does 
not descend to the next child and so no 
one else can claim it. 

There is ample jadicia] decision an the 
questions arising in this case and I need 
not repeat all the grounds on which those 
decisions were arrived at. The following is 
the pedigree table :— 
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Maung Sein, e 
died 
in infancy. 


Ma a Pi. 
Plaintiff 
No. d, 


| 
Ma Kyaw, 
died 
childiess, 


| 
Maung Po Kha, 
defendant 
No. 3. 


U PO tas PO, 
Maung Po Ta, 


defendant 
No. 2 


| 
Ma Su, 
defendant 
No. 1. 


| 
Ma ee 


Plaintiff 
No. 8. 


? 


| 
Maung Nyo 
l 
Plaintiffs 
Nos, 1 and 2, 


Maung Pe, 
died in 
infancy. 


The first ‘question is whether Maung Nyo 
was the auratha son. Maung Pe, if it 
be accepted that he ever existed, died in 
infancy. As the first born he was entitled 
as of right to be the auratha provided he 
attained majority and was otherwise fit to 
take his father’s place as head of the 
family. He did not satisfy these conditions 
and thus never technically became the 
auratha. On his death, Maung Nyo suca 
ceeded to the right to become the auratha 
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and attained his majority. It is not 
suggested that he was nob competent to 
fill the position of auratha and I hold that 
he attained that statas. The status having 
been obtained, no other child could claim or 
attain that status and his children are 
entitled to whatever rights their father’s 
status gives. 

This is laid down in Tun Myaing v. Ba 
Tun (1), Ma Saw Nowe v. Ma Thein Yin 
(2) and see also Ma Myav. Maung Po Thin 
(3); That Maung Nyo was technically 
the auratha and as to the rights that flow 
therefrom, I follow the decision in Po Kein 
v. Po Min (A). 


The result is that I hold that plaintiffs 
Nos.3 and 4 are each entitled to one-fcurth 
of the one-sixth share that their parents 
would have received. This leaves forty- 
four-forty-eighths to be divided equally 
between plaintiffs Nos. 1 and 2, Ma Su, 
Maung Po Ta and Maung Po Kha. Plain- 
tiffs Nos. 1 and 2 will, therefore, get 
eleven-forty-eighths between them and Ma 
Su, Maung Po Ta and Maung Po Kha will 
each get eleven-forty-eighths. 


Plaintiffs Nos. 1 and 2 11/48 
Plaintiff No. 3 2/48 
Plaintiff No. 4 2/43 
Ma Su 11/48 
Maung Po Ta 11/48 
Maung Po Kha 11/48 


The jewellery was given at the same 
time and umder the same circumstances as 
i deeds of gift and I set aside that gift 
also. 

There will be the usual preliminary decree 
for an account of the estate. The parties 
to nominate a Commissioner within a week. 
Defendant No. 1 will pay the costs up to 
date of plaintiff No. las taxed. The other 
parties to bear their own costs. 


HARTYOLL, J.—One of the most important 
issues in the determination of this appeal 
is whether Maung Po Lu was in a fit state 
of mind to give away his property when 
he signed the disputed deeds on the 23rd 
November 1906. He was admittedly then 
anold man of 74 and had been paralyzed 


(1) 2 Th B. R. 292, 
(2) I L. B. R. 198. 
æ (3) P.J. L. B. (1693-1900) 585, 
(4) 3 L. B.R 45. 
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for years. Ma Sa was living with him at 
the time. By the deeds of gift, Ma Sua 
obtained the lion’s share of the property, 
her brothers Po Ta and Po Kha obtaining 
one house each. Po Lu ignored his grand- 
children altogether in the distribution of 
his property. No reason is advanced as 
to why he should have ignored Ma EB Kin, 
Maung Ba Gyiand Maung Ba Than and the 
reason advanced as to why he should have been 
displeased with Ma Tin is not proved. Within 
a few days of the gifts, Ma Su yields to 
pressure from her brothers and gives them 
another house each. The above facts make 
me look on the deeds with suspicion; hut 
when the evidence and pleadings are further 
examined, it seems to me to bə shown 
beyond all reasonable doubt that Po Lu 
was not in a fit state of mind to make 
any disposition of his property on the 23rd- 
November 1906. In their written statement, 
Po Ta and Po Kha allow that such was 
the case. Just after the deeds were executed, 
Po Ta calls in Dr. Pedley. Jt seems very 
probable that this was to have evidence 
ready, if necessary, as to his father’s state 
of mind at the time though he did not 
then make any fuss as his parents were 
still living and he had been quieted by 
the gift of another house. Dhar, the lawyer, 
did not get his instructions and fee from 
Po Lu. Ma Sa paid his fee and from 
a consideration of the evidence it is clear 
that the instructions also came from her 
either directly or through Po Chit. Ma Su 
was the leading spirit in gebting the deeds 
prepared. Mr. Wall, the Registering Officer, 
has no very distinct resollection of what 
occurred; but he thinks that Po La required 
propping up in which position he could 
not remain without assistance. He says 
that he took no more notice of Po Lu than 
he did of other peopla who come to 
register deeds. Then we have Dr. Pedley’s 
evidence that Po Lu was not in a fit state 
of mind when he saw him just after the 
deeds were executed. He has a distinct 
recollection of his first visit, and the sar- 
rounding circumstances and probabilities are 
strongly corroborative of his evidence. It 
is admitted that Po Lu cued nos even 
sign the deeds without assistance. “|, there- 
fore, agree with the conclusion arrived at 
by the learned Judge on the original side 
that Po La was not in a fit state of mid 
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to make any distribution of his property 
on the 23rd November 1506, and that, 
therefore,- the deeds should ba declared 
invalid and of no effect. It was not urged 
at the hearing of the appeal that, if tha 
deeds were declared invalid, the gifts of 
the jewellery: should be treated in any 
other manner and as the same circumstancas 
apply to them as to the deeds of gift, they 
should also be set aside, 


A further objection was raised which 
was as to the share of the inheritance 
allotted to Ma Tin and Ma E Kin. They 
were the daughters of a son Maung Aung 
Nyo who predeceased his parents. Ma Su 
urges that he was not the auratha son bat 
that one Maung Pe was. She has not 
proved the existence of Maung Pe nor even 
that if he ever did exist, he succeeded to 
the rights of an auratha son. The subject 
was considered in the case of Tun Myang 
v. Ba Tun (1) and I see no reason to differ 
from the conclusions’ arrived at in that 
case, I am, therefore, of opinion that for 
the purposes -of-a division, Maung Aung 
Nyo must be held to have been the auratha 
son. It was then urged by Ma-Su’s Counsel 
that, since Ma Su attended her parents as 
she did up to the time of their deaths, she 
is entitled to more than the others and that 
in any case the principle laid down in the 
case of Ma kyi Kyi v. Ma Thein (5) should 
be followed, Maung Aung Nyo’s children 
not being treated more favourably than 
the children of Ma Kyan-and Maung Thein. 
No good authority has been quoted for treating 
Ma Su more favourably than the others, 
and the argument that she should get pre- 
ferential treatment on the ground that she 
attended to her: parents more than the 
others, has never been assented to as general 
proposition by the Courtg. She ssems to 
have been correctly treated when she is 
given the same share as her brothers. 
Counsel for Ma Tin and Ma E Kin claim 
that they should gat more than they have 
been allotted —that Maung Aung Nyo’s eldest 
child should rank with Ma Su, Po Ta aud Po 
Khaand his youngest child with Ba Kyi and 
Ba Than. I such an argument were allowed 
to prevail, this would give Mang Aung 
Nyo’s children mora than he would hava 


obtained himself and such a result would 
d 


(5) 38 L, B. B, 8. 
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obviously ba unjust. The rales applicable 
ara quoted in sections 162, 163, and 164 
of the Kinwan Mingyi’s Digest. Though 
many of the texts in section 162 say that 
the eldest gon of an aurathz son who is 
decsased shall recsive the same as the 
youngest of his uacles, yet the reasonable 
and obvious meaning to put on the texts 
is that the children of the eldest son shall 
receive the sane as the younger brother 
and this is the rule laid down by the 
Vinicchaya aud Pakasani Dhammathats. 
Lastly, L see no reason to extending the 
principle of equalization to a case of this 
kind. The auratha son is given mora favour- 
able treatment by the Dhammathats than 
other sons, This practica is followed by 
the Courts under particular circumstances, 
I would instanca the case of Sek Kaung 
Po Nyein (6). There is great unanimity 
in the texts collected at sections 162, 163 
and 164 of the Digest as pointed oub iu 
the casa of Po Seta v. Po Min (4). I, there- 
fore, consider that the share allotted to 
Maung Aung Nyo’s caildren was correst. 
I would dismiss the appeal with costs. 
Fox, O. J.—I coveur. 


Appeal dismissed, 
(6) 1 L. B. R. 23. 


CGALJUTTA. HIGH COURT. 
Ssoono Crvi Apegat No. 2778 og 1910, 
January 24, 1913. 
Present:~—Mr. Jastica Holm wood and 
Mr. Jastics Chapman. 
UPENDRA NATH GHOSE— PLAINTIFF 
——ÅPPELLANT 
versus 


BHAIRAB CHANDRA SARKAR AND 


ANOTHER — DEFENDANTS —HE3PONDBNTS. 

Landlord and tenant—Lease—Construction—]Vhe- 
ther lease is raiyati or ijara— What facts to be consider. 
ed in determining question—Contract bebween lessor 
and lessee—On expiry of term tenant to have option of 
taking settlement on revised jama-—No offer of revised 
jama given by lessog to lessee —Lescee bound to continue 
to hold over on same terms—Suit for ejectment, whether 
maintainable, 

A lease was ostensibly given for collecting rent 
from the tenants on the land. The land was desoribed 
as an estate, There were no raiyats on the land at 
the date of the lease, and ib was intended by the par.® 
ties that the land should be cleared by means of the 


lessee and his tenants, Š 
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Held, that in the present case it was the intention 
of the parties to create an ijara lease. 

Tt cannot be said that because a man does not, as 
a fact, have any tenant under him that he must be a 
raiyat whatever the nature of his holding; the facts 
existing ab the inception of the tenancy are to be 
taken into consideration when it is necessary to 
decide whether jhe lease was originally granted for 
the purpose of cultivation. 

Gokul Mandar v. Pudmanund Singh, 29 C. 707 
(P. C.); 4 Bom. L. R. 793; 6 C. W. N. 825; 291. A. 189, 
Durga FProsunno Ghose v. Kalidas Dutt, 9 O. L. 
R. 449 and Laidley v. Gour Gobind Sarkar, 11 C., 601, 
refarred to. 


In a Settlement under the Government, the 
contract provided that “on the expiry of the terms of 
nine years of the lease, the tenant had the option of 
taking settlement on a revised jama but failing his 
acceptance of the revised jama, his interest under the 
lease should cease to exist and the Collector should 
be at liberty to make a fresh settlement with 
others:” 

Held, that, as long as the Collector did not ask for 
n different rent, the tenant was not only entitled to, 
but he was bound to, go on paying the same rent. 

A person who is in the shoes of the Collector and 
has never asked the tenant for any revised jama, must 
be held to have acquiesced in the tenant’s holding on 
the same terms, and cannot succeed in a suit for 
ejectment, 


Appeal from the decree of the Additional 
Sub-Judge of Midnapore, dated May 2nd, 
1910, reversing that of the Munsif of Ghatal, 
dated June dth, 1909. 

Babus Sarat Chandra Roy Ohauahurt and 
Oharu Chandra Bhattacharyya, for the Ap- 
pellant, 

Babus Dwarka Nath Ohakravarti and Bira 
Mohan Mojumdar, for the Respondent, 


JUDGMENT.—The questions which arise 
in this second appeal are firstly, whether 
under the terms of a kabuliat executed by 
the defendant No. 1, Bhairab Chandra Sarear, 
on the 7th April 1892, he is a non-oceupancy 
riayat or an waradar. A second question 
was raised by the appellant that even if he 
were a non-occupancy ragat, he could not be 
regarded as a person holding over, as he was 
never recognised as a tenant by the plaintiff. 
The plaintiff was the purchaser of the rights 
of one Kunja Behari Chowduri with whom 
the Government settled the mahals in which 
the disputed land is situated in the year 
1896. His interest was sold for arrears of 
revenue, or, as it really was, khas mahal rent, 
and was purchased by Joy Narain Chowduri 
in 1906, who in his turn sold his interest to 
the plaintiff in April 1908. l 
We will deal witk the second point first, 
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because it appears to us perfectly clear that 
if the defendant No. 1 was a cultivating tenant 
on the land under a nine years’ lease, he 
must be a non-occapancy raiyat and nothing 
else and he, therefore, could not be ejected 
without notice and this is what the Subordi- 
nate Judgein the Court bslow has found. 
But the main contention of the appellant is 
that on a true construction of this lease, the 
defendant No. 1 was an tjaradir and not a 
raiyat at all; and although this is contrary 
to the view taken by both the lower Courts, 
we think that itis a sound contention and 
must be given effect to, and in the result, 
as we shall see, itis far more to the advau- 
tage of the defendant respondent that we 
should take this view. 


The lease purports to beon the face of it 
a malguzart Setilement. it purports to 
give the lessee rights superior to those of 
jotedars, vratyrts, korfar ratiyats and even 
village head-men. It obstensibly was given 
for the purpose of collecting rents from 
tenants on the land. Itimposed an obliga- 
tion upon the defendant to furnish village 
papers to the Collector and it debars the 
defendant from selling or mortgaging or 
sub letting in patni the lands devised. Then 
again the land is described as an estate 
throughout and it seems to bear a separate 
number as an estate, and the parcels of land 
on the boundaries are all described as estates 
Nos. so and so. Iu opposition to this, the 
learned Vakil for the respondent points’ out 
what the lower Courts greatly relied upon, 
that the facts that there were no razyats 
or korfar ratyats upon the land at the time 
goes to show that the terms of the lease are 
inconsistent with the facts and it could not 
have been the intention of the parties to 
give an dara lease, and that it must be held, 
as was held in the case of Gokul Mandar v. 
Pudmanand Singh (1), that this was one of 
these instances of what their Lordships of 
the Judicial Committees described as the 
usual mistake of using a printed form for 
purposes to which it was not adopted. It 
is further contended that the expression “I 
shall collect rent from gotedars, tenants, ratyats 
and korfar raiyais as the case mgy be,” shows 
that this is an alternative form which may 


(1) 29 C. 707; 4 Bom. L. R. 793; 6 C. W, N, 825; 
29 I. A. 189 (P. C.). 4 


Vol. XVIII] 


UPENDRA NATH Y. BHAIRAB OHANDBA. ° 


be used for various purposes and that no 
body but a rayat can collect rent from a 
korfar raiyat. On the other hand, it might 
equally well be argued that no body but an 
ijavadar can collect rent from a jotedar, ten- 
ant or raiyat; and the fact that there were 
no ratyats on the land at the time of ths 
devise is fully explained by the fact that 
this large tract of upwards of 60 bighas 
was at the time waste land and jungle and 
that it was intended apparently by the 
parties that it should be cleared by means of 
the zjaradar and his tenants. It cannot be 
said that because a man does not as a fact 
have any tenant under him that he must 
be a raiyat whatever the nature of his 
holding and we do not think that the obser- 
vations of Mr, Justice Field in the two cases 
of Durga Prosunno Ghose v. Kalidas Dutt (2) 
and that of Laidley v. Gour Gobind Sarkar (3) 
could have been intended to go to this ex- 
tent: nor is it contended by the learned 
Vakil for the respondent that he could have 
intended to lay down any such very general 
proposition; and at page 505 of the last 
mentioned case. he clearly distinguishes the 
case of Rad Komul Dossee v. Laidley(4), which 
was a case of a lease purporting on the face 
of it to be an zara lease, whereas the lease 
to which he applied his dicta in the case we 
have cited purported upon the face of it to 
be a jofedart lease, and he had only anticipat- 
ed the rule laid down by the Privy Council in 
Gokul Mandar’s case (1), when he says that 
the facts existing at the inception of the 
tenancy are ‘to be taken into consideration 
when it is necessary to decide whether the 
lease has been originally granted for the 
purpose of cultivation, and if it has been so 
granted, if is nonetheless a razyat: lease, 
though the lessee may happen subsequently 
to sub-let and it seems to us that itis none- 
theless an zjara lease if the ejaradar does not 
happen subsequently to sublet, for every 
landlord is entitled to cultivate any land 
which he holds, on which there are no 
tenants, as his nzj jote. Now what their Lord- 
ships of the Privy Council say in Gotul- 
mandar’s case (1) doas not appear to us to 
apply to the facts of this case. The kabuldat 
executed by tl appellant in that case was on 


(2) 9 O. L. R. 449. 
$ 11 C. 601. 
) 4 C. 957. 
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a, printed form in which it was described as 
“form of kaluliat for those cultivators who 
have not been recognised as having oceu- 
pancy right’, but, on the other hand, the 
holding was described in a note as “taluk” 
and it was a tract of land measuring 1,174 
bighas. Upon this, a presumption arose 
under the Bengal Tenancy Act that it was 
a tenure and not an occupancy-holding, and 
their Lordships agreed with the decision of the 
High Court that great importance was not to 
be attached to the mere form of the kabuliat 
in that case or to the use in ib either of the 
word “oultivator” or of the word “taluk”, 
that is to say, there were two expressions in 
thatlease which were wholly inconsistent with 
each other and cancelled each other out, and 
it was, therefore, incambent upon the Court to 
decide whether the lease was purely for cul- 
tivation or one devising a tenure. Their 
Lordships of the Judicial Committee 
decided upon the facts and upon the pre- 
sumption arising by section 5 (5) of the 
Bengal Tenancy Act that it was a tenure and 
not a raiyati holding. Obviously, therefore, 
the finding in that case does not in any way 
affect the present case. 

We have to decide whether there is any 
such inconsistency or ambiguity on the face 
of the document as requires an investigation 
into the intention of the parties. We have 
shown that the facts which the lower Courts 
are perfectly right to go into do not in 
themselves establish any ambiguity and that 
the whole intention of the document is so 
clear, read asa whole, that we are unable to 
have the slightest doubt that it was the 
intention of the parties to create an jara 
lease. That being so, the findings of both 
the lower Courts that the defendant was a 
ratyat must be set aside. 

But then comes what is really the most. 
important question in this case, namely, can 
the defendant No. 1, being an zjaradar under 
this document, be turned ont by the preseat 
plaintiff? We are of opinion that he cannot. 
The plaintiff has admittedly stepped into the 
shoes of the Collector. The contract which 
we have just interpreted is not a contract 
between the defendant and a third person 
which he could not plead as against the 
plaintiff. It is a contract by which the 
plaintiff is bound just as the Collector was 
bound and it depends upon the construction 
put upon paragraph 7 of this contract 
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whether the defendant lost his rights 
altogether on the expiry of the first term of 
his Settlement, or whether the plaintiff had 
not the duty upon the expiry of that term of 
offering to him afresh settlement. Ib appears 
to us that the words used, whether we take 
them asin the Eaglish translation, in the 
paper book or whether we take the Bangali 
words as laid before us by the learned Vakil 
for the appellant, the meaning must be that 
on the expiry of the term of the lease, the 
defendant had the option of taking Sattle- 
ment on a revised jama, but failing his 
acceptance of the revised jama, his right and 
interest under the lease should cəasə to 
exist and the Collector should be at liberty 
to make a fresh Settlement with others. The 
words are, “lowa” “malowi”, and it is 
argued that that cannot mean “acceptanca” 
and must impose a duty on the defendant of 
asking for a fresh Settlement. As far as 
the first clause is concerned, “I shall have 
the option of accepting’, it does not make 
the slightest difference. Whether you say 
“Accepting? or “taking”, yon can neither 
accept nor take any thing, which is not 
offered to you unless you have got it already 
and if you got it already as the defendant 
had in this case, and the owner does not wish 
to take it away from you, ib is obviously not 
your duty to go and return it to him when 
you have already obtained the option of 
keeping it. You can only be called upon to 
return a thing which you have no option of 
returning.® But as regards the second word 
“acceptance”, there might be some argument. 
If the word is failing my taking my right 
and interest shall cease, it might be argued 
that a duty was imposed upon the dofendant 
to ro and ask for “ettlement. But the words 
are not only on accepting or taking Settlement 
' but on accepting or taking Settlement “on a 
revised jama” and the only way the defendant 
ean possibly take a fresh settlement on revised 
jama would be by the fact that the landlord 
had offered him a revised jama or imposed 
upon him arevised jama, You cannot accept a 
thing or take a thing which is not offered to 
you, if it is a different thing from the thing 
whizh is already in your possession. It, there- 
fore, seems to us that the clear intention 
of this clause was that if the Collector 
did not desire to disturb the tenant at 
the end of his Settlement, that he 
would go on holding on the same terms, 
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and thab as the plaintiff who is in the shoes 
of. the Collector has never asked the defend- 
ant for any revised jama, he must be held 
to have acquiesced in his holding on the same 
terms. But he says “my conduct shows 
that L did not acquiesce.” The Subordinate 
Judge found on the facts-that it is clear from 
the evidence that the defendant throughout 
expressed his intention of retaining, posses- 
sion of the land. He remitted the rents 
regularly year after year but the landlord 
refased to accept them, and itis argued on 
behalf of the appellant that this refusal to 
accapt the former rent amounted to a termi- 
nation of the contract and toa demand for 
a revised jama. We do not think that it 
can amount to anything of the kind. As 
long as the plaintiff did nob ask fora differ- 
ent rent, the defendant was notonly entitled 
to, but he was bound to, go on paying as he 
did the sams rent; and we are, therefore, of 
opinion that the plaintiff cannot succeed in 
this suit and that the suit brought by him ia 
the lower Courts must be dismissed, bat for 
other grounds than thosa stated io the 
judgment of the lower Court, for the status 
of the plaintiff in this case is a most im- 
portant point and it would not, in our opinion, 
be conducive tothe ends of justice for us 
merely to dismiss the appeal without a clear 
finding as to what the plaintiff's status is. 
The result is the same, however, namely, 
that the appeal is dismissed with costs. 
Appeal dismissed. 


OALCULTA HIGH COURT. 
Seconp Crvie Appzan No. 3621 or 1910. 
February 7, 1913. 

Present: —Mr, Justise Holmwood and 


Mr. Justice Chapman. 
HARISH CHANDRA ROY — PLAINTIFF 
—— Å PPELLANT 
versus 


Sheikh ATIR MAHMUD AND OTHERS — 


Derzspints —Responpents. 

Hindu Law —Ascetics—Order of yati or sannyasi — 
-— Whether Sudra can enter order of sannyasi— 
Inherttance— Usage. e -> : 
A Sudra cannot enter the order of yatir sannyasi 
and, therefore, a Sutra who basmaz an assasic or 
batshnab is not exclulel from inharitius3a bo his 
family estate unless som3 usiza iz provad to ¿be 
cənbrary, for the texts of Hinda Law applicable to 
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IYYADURAI GURUKKAL V. RAMASAWMY GURUKKAL. 
+ 
the disinheritance of ascetics do nob apply to by caste, they lose the right to succeed to 


Sudias. 
Dharmapuram Pandare Sannadhi v, Virapandiyan 
Pillai, 22 M, 302, relied upon. 


Appeal from the decree of the Sab Judga 
of Sylhet, dated July 27th, 1910, reversing 
that of the Mansif of Habiganj, dated Febra- 
ary 17th, 1910. 

Babu Jyoti Prasid Sarvidhthart, for the 
Appellant, . 

Maulvi Nur-ud-Din Ahmei and Baba 
Rajendrı Prosad, for the Respondent. 


JUDGMENT. —This appeal arises oub of | 


a suit for possession of property which the 
plaintiff had purchased from one Brojo Nath 
Das, who in his turn had purchased it from 
one Ram Krishna Das. Admittedly, the 
decision of the appeal turns upon the question 
whether Ram Krishna Das was entitled to 
this property at the time when he sold it. 
He was so entitled unless he was excluded 
from the inheritance to-his family estate by 
the fact of his having become a baishnab. 


The learned Subordinate Judge held that 
Ram Krishna Das had totally renounced all 
connection with wordly affairs; that, therefore, 
he was excluded from the inheritance and 
had no title to the property which he sold. 
On this ground, he dismissed the plaintiff's 
suit. The learned Subordinate Judge, how- 
ever, has overlooked the fact that Ram 
Krishna Das was a Sudra and, therefore, could 
not, if he wished, enter the ordera of yati or 
sannyasi, the membera of which alone are 
excluded from inheritance to their family 
estates under the Hindu Law. In the case of 
Dharmapuram Pandara Sannadhi v. Vira- 
pandiyam Pillai (1), Subramania Ayyar, J. 
pointed out that all authorities necessarily 
and clearly imply that a Sudra can not enter 
the order of yati or sannyast and that, there- 
fore, a Sudra who becomes an ascetic is not 
excluded from inheritance ,to his family 
, estate unless some usage is proved to the 
contrary. No sufficient authority has been 
shown to lead us to the conclusion that the 
Hindu Iaw on the subject is otherwise, 
No doubt, the lower castes have been allowed 
to enter the monastic orders . founded by 
Ramananda and others in more recent times, 
and it may be that bazshnads of those orders 
have adopted customs of inheritanca under 
which although they may have been Sudras 


(3) 22 M. 302, 


their own family estates and the inheritance 
to property left by them devolves according 
to the rules of the particular order; but no 
custom of that kind has been proved in the 
present case. 

We are of opinion that the inda texts 
applicable to the disinheritance of ascetics 
do not apply to Sudras and, therefore, kad no 
application in this case, 

That being so, the plaintiff had a good 
title. The appeal is allowed. The decree 
of the Subordinate Judge is set aside and 


the decree of the Munsif is restored with 


costs in all Courts. 


Appeal allowed. 


MADRAS HIGH COURT. 
Second OCryit Arrear No. 1890 or 1911. 
January 30, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
IYYADURAI GURUEKKAL AND OTHERS 
— APPELLANTS 
versus 


RAMASAWMY GUROKKAL AND OTHERS 


— RESPONDENTS. 

Religious Institution —Right bf worship in temple 
carrying emoluments —Altenation by office-holder, whe- 
ther confers any right on alienee—Acquisiigon of right 
by prescription —Office divided into parts —Prescriptive 
right to minor part, whether carries the right to the 
major part. 

No right to perform a certain worship in a temple 
which has certain emoluments attached to it, can be 
claimed by virtue of an aliena:ion of the right from 
the office-holder. Such an alienation is invalid 
in law and does not confer any right on the alienee. 

A right to perform a kind of worship ina temple, as 
stapavanam, i.e., bathing the idol, offering neivethiyam 
and deeparathana, can be acquired by prescription. 

Where the right of worship is divisible inte sepa- 
rate parts, the acquisition of a prescriptive right to 
perform a minor worship will not carry with it the 
right to perform the major worship. 

Quzre:—Whether any prescriptive right can be 
acquired to perform the minor part of a worship 
alone? e 


Second appaal against the decree of the 
District Court of North Arcot, in A. S. 
No. 182 of 1909, preferred against that of 
the Districs Mansif of Vellore, in O. S. 
No, 398 of 1907. 
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Messrs. T, R, Ramachandra Atyar and T. 
R. Krishnaswami Aiyar, for the Appellants. 
Messrs. K. Srinivasa Atyengar and S. 
Gopalaswami Aiyangar, for the Respondents. 
JU DGMENT.—The holder of the Poojam- 
sam office in the Tirutarai temple is bound to 
perform the Worship of various deities in the 
temple, among others of the Moolavar, two 
goddesses, Kamaleswari, Shanmugar, &. 
There are separate emoluments attached 
to the worship of these deities. The appel- 
lants before us have been performing these 
duties in connection with the worship of all 
the deities except that of the Moolavar and 
their right to perform those duties and to 
receive the emoluments attached thereto are 
not in dispute before us. The worship of 
the Mcolavar itself is divided into parts. At 
first, what is called the stapavanam worship, 
i. e. the consecration of holy water has to 
be performed. It appears from the evidenca 
that there are some emoluments attached to 
this only. The appellants have been per- 
performing this stapavanam worship and 
their right to perform the same is not in 
dispute. After this consecration of holy 
water comes the Moolavar worship proper. 
This consists in bathing the idol, offering 
neivathiyan and deeparathanam ete. The 
question in disputs is, whether the appoliants 
are entitled to take part in this worship. 
They are nob entitled to this right by 
inheritance. They claim as alienees from 
the Ist appellant's maternal grandfather, 
whose right is apparently undoubted. The 
alienation is invalid in law and caunot confer 
avy right. The appellants, therefore, have 
to make out their right by prescription. The 
fact that they have been admittedly perform- 
ing the stepavunam worship, which is only 
preliminary to the main Moolavar worship, 
is, no doubt, in their favour and is some 
evidence that they performed it in exercise 
of their right to perform the Moolavar 
worship. Bat it is found by both the 
Courts that, when the lst appellant’s father 
attempted to perform this Moolavar worship 
in 1890, he was prevented from doing so by 
the plaintiffs and the appellants have not 
been taking part in the M6olavar’s worship 
ever since. The appellants’ explanation for 
their not taking part in the worship has not 
baen accepted by either of the lower Courts. 
The appellants’ Pleader states that they did 
not perform the duties of the office as the 


. before us that the stapavanam worship 


Abisekham hat not been performed. 
Whether that ie ao or not, the fact remains 
that they did not perform the duties of the 
office or receive the emoluments. And, as 
they have to make out their title by pres- 
cription, their claim, so far as the Moolavar 
worship is concerned, fails. It is also urged 
ig a 
part of the Moolavar worship and cannot be 
separated from it, As stapavanam is- only a 
minor part of the worship, the acquisition of 
aright by prescription to perform that will 
clearly not carry with it the right to perform 
the Moolavar worship. Whether any right 
can be acquired to perform a minor part of 
the worship, it is unnecessary to decide in 
this case. 

We, accordingly, 
appeal with costs. 


dismiss this second 


Appeal dismissed. 


LOWER BURMA OHIEF COURT. 
ORIGINAL Cryin Sorr No. 91 or 1912. 
duly 16, 1912. 

Present: —Myr. Justice Robinson. 
HING NAM HIP KEE— PLAINTIFF 
persus 
Tan BATAVIA SHA ann FIRE IN- 
SURANCE COMPAN Y—Deranpant. 


Insurance Law—Fire insurance—Condition of policy 
-Conditions precedent—Notifying subsequent insu- 
vance—Report of particulars of loss within a fined time 
Time, entenston of —Assured in prison. 

A. insured the furniture and fittings in his hotel with 
B. Company. A. fire having occurred, A. claimed the 
gum insured under the policy. The policy had been 
issued subject to the conditions noted on the back of 
the policy, of which 5 and 8 ran as follows: 

5.—Agssurances made with other Companies on 
property assured by this Company must be noticed 
either in, or by endorsement upon, the policies grant- 
ed by this Company. Persons neglecting to notify 
such assurances with other Companies, will forfeit 
their right of recovery on this Company; 

8.—If any loss or damage by fire be sustained on 
property assured with this Company, the person 
assured is forthwith to give notice of such loss 
or damage at the Company’s office: and as soon 
as possible after, and within one month at the 
utmost, to deliver into the Compgny as exact an 
account of the particulais and amount of such loss or 
damage as the nature of the case may admit. 

Subsequent to taking out this policy, A. had insured 
the same furniture ard fittings with another Com. 
pany, but the fact was not notified to the defenwdant 
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Ed 
Company. On the morning following the fire, A. was 
arrested and detained in prison, thus making it 
impossible for him to have either given the notice 
forthwith or to have submitted the account within 
the time limited: 

Held, (1) that both condition 5 and condition 8 wera 
conditions precedent to the attaching of any liability 
and that plaintiff having failed to fulfil the require- 
ments of these two conditions, his suit failed; 

(2) that condition 5 related uot only to Insurance 
already effected prior to the insurance in snit, but also 
to those taken out subsequently; 

(3) that the fact that plaintiff was unable, under 
circumstances, which he could not control, to make 
the report under condition 8 in time, did not excuse 


im; 

(4) that both the conditions were such as it was 
right and proper for the Company to demand; 

(5) thatthe Company had the right to stipulote for 
such conditions. 

The contractual limitation in an insurance policy 
will not be extended on the ground that the assured 
was in prison at the time of the loss. 


Mr. V. T. N. Sivaya, for the Plaintiff. 
Mr. McDonnell, for the Defendant. 


JUDGMENT.—Plaintiff insured the furni- 
ture and fittings in his hotel with the defend- 
ant Company for Rs. 5,000 on the 3rd 
January 1910 and the policy was renewed on 
the 8rd January 1911. A fre occurred on 
the 18th November and plaintiff claims 
Rs. 5,000 under the policy. 


Defendant raised two legal objections 
based on the conditions noted on the back of 
the policy, and as none of the facts necessary 
for the consideration of these legal objections 
are in dispute, I framed two preliminary 
issues. The objections are based on condi- 
tions 5 and 8. The policy is issued subject 
to the conditions printed at the back and the 
notice of the assured is specially drawn to 
these conditions by a note in large type at 
the foot of the policy. The conditions run 
as follows: —(5). Assurances made with other 
companies on property assured by this Com- 
pany must be noticed eithef in, or by endorse- 
ment upon, the policies granted by this 
Company. Persons neglecting to notify such 
Assurances with other Companies, will 
forfeit their right of recovery on this 
Company. (8). Ifany loss or damage by 
fire be sustained on property assured with 
this Company, the person assured is forth- 
with to, give notise of such loss or damage 
at the Company’s office; and as soon as 
possible after, and within one month at the 
usmost, to deliver into the Company as exact 


an aceount of the particulars and amount’ of 
such loss or damage as the nature of the case 
may admit, 

It is not denied that subsequent to taking 
out this policy, the plaintiff insured the same 
furniture and fittings for a sum of Rs, 10,000 
with the Scottish National Bire Insurance 
Company shortly before the fire occurred. 
The only argument that Mr. Sivaya was 
able to put forward for the plaintif as 
regards condition 5 was that that condition 
related only to insurance already effected 
prior to the insurance in the suit and not 
to those taken out subsequently. [ am 
unable to see that the clause can be limited 
in this way. It relates to insurances made 
with other Companies and the argument 
appears to rest entirely on the fact that the 
expression ‘must be noticed in” is used, but 
the expression is nət merely “noticed in” 
but “by endorsement upon.” Mr. Porter in 
his Laws of Iusurance, 3rd edition, page 
188, points ont:—' The importance of being 
informed of the names of the offices which 
are jointly interested ina risk is obvious to 
all who have any acquaintance with the 
law and practice of insuranc3, and nothing, 
therefore, can be more reasonable than that 
the persons assuring sheuld stipulate for 
information being given as to the offices in 
which other insurances are existing or are 
subsequently taken out; and it is competent 
for them to stipulate that if any erroneous 
or untrue representation be made on this 
point, the policy shall be void, and if they do 
s3, the Courts cannot hold any part of the 
representation immaterial. Breach of a 
condition that other insurance shall be 
notified to the ganter of a particular policy, 
and notice thereof endorsed on the policy or 
otherwise recognised by the granter, is, 
unless waived, absolutely fatal to any claim 
on the policy.” The necessity for insisting 
on information as to both prior and sab- 
seyuent insurances is perfectly clear and has 
already been recognised. The condition was 
clearly intended by the parties to be a cou- 
dition precadent to the attaching of any 
liability: for the condition itself lays down 
that if it be note complied with the assured 
will forfeit his right of recovery. That 
a Fire Insurance Company has the right 
to stipulate for such conditions cannot bs 
contested and if seems hardly necessary, 
to quote authority. J will, however, quote 
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from the jadgmeatiof Lord Rassel of Killowen, 
O. J., in the case of the Sulphite Pulp Company 
v. Faber (1). The conditions were the same 
a3 the condition I have to consider, but also 
provided that should any insurance cease, that 
fact must be notified by the insured to the 
Company. The learned Jadge aays:—~ Next, 

as tọ clause 5 of the North British Policy. 
The essential part was that the Company was 
to have notica if any insuranca praviously 
effected ceased. He took that to ba any risk 
effected before the policy in question. It was 
quite clear that that part of the clause had 
not been complied with. Not only the 
North British risk but further risks cessed 
without notice to the defendants. For 
what followed from that they had to look to 
clause 6 in the North British Company’s 
policy. If notification had been given, the 
insurer bad the option to cancel the policy, 
in which case the assured woald get back 
the unearned portion of the premium, In 
his jadgment, it was a clear condition on 
failure to comply with which liability ceased, 

and the policy came to an end.” “It was a con- 
dition which went to the root and substance of 
the contract which had been broken; and the 
plaintiffs could not recover.” The principle 
is exactly the same in the present case. 
There are many other decisions also holding 
that sacù a condition a3 this 13 a Gone 
dition precedent and thas breic of ib pre- 
vents the assured from recovering anything 
from the Company. 


As to condition 8, it is admitted that notica 
bd 

was not giveo and that no account waj 
admitted of the loss suffered withia one 
month. Bab it is urged that the morning 
following the fire, plaintiff was arrested by 
the Police on a charge of arson and that 
he was detained in prison and it was impos- 
sible, therefore, for him to have either given 
the notice forthwith or to have submitted the 
account within the timelimited. As to whe- 
ther notice is a condition precedent in saca a 
contract as this, that must be judged by the 
intentions of the parties as appearing in the 
document. It has baen held to baa condi- 
tion precedent and doubts have also been 
expressed as to whether if is a condition 
precedent, but I don’t propose to go into them 
as Mr. McDonnell did not press that point 


(1) 11 TL. R. 547. 


in his objection based on condition 8. He 
relies on tha fact that an accoant was not 
submitted within one month. However, even 
admitting that it was impossible for plaintiff 
to have submitted the account within one 
month, the question remains whether that 
is any adequate reply to the objection raised. 
Mr. Porter in his work lays down that the 
oontrattaal limitation will not ba extended 
on the ground that the assured was in prison 
at the bima of tha loss and so continued until 
his death, and bases this on an Amsrican 
judgment which I have besn unable to 
esnsalt. It is clear, however, that condition 
8 is intended by tha parties to ba a candi- 
tion precedent to ths attaching of any liabili- 
ty on tha Company. The condition is again 
a condition which it is obviously right and 
proper for the Company to demand and that 
they should ba informad of the exact amount 
of loss claimed at the earliest possible time 
after the fire, is obviously necessary. The 
fact that plaintiff was unable under circum- 
stances, which he could not control, to make 
the report in time do:s not exease him. In 
Welford and Otterbarry’s Fire Insuranes at 
page 251, it is pointed out in respect of notice 
that where ib is a condition precedent, if 
the claimant fails to give notice, he will 
ba precluded from enforcing the policy, 
even though circumstances beyon? his control 
have randered it impossible for him to 
give the notics within the prescribsd time, 
and it has, in fact, been given at the earliest 
possible opportunity. Cases are there quoted 
in which the claimant did not give the 
notbica bacinsa he did not become aware that 
he has sustained any injury until after the 
time limited for giving notice had expired. 
Again, where owing to the sudden character 
of the accident and its resulting ia in- 
stantanedu3 death, there was nobody capable 
of giving the ragaisits notices, ib was held 
that the Compiny was not liable. It 
appsars tə me the principle underlying tha 
giving of notica and the submitting of 
account is exactly the same. In Roper v. 
Lendon (2), there was a condition that notica 
should be given forthwith and that an 
g232105 shoali ba given within fifteen days. 
Tas clause is worded exactly as the present 
clause i3 worded in this res peg. Lord 


(2) 28 L. J. Q.) B. 260; 1 EL pou 825; 5 Jur. 
4 


(N. 8.) 491; 7 W. B dtl; 117 R. R. 4 í 
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Campbell, ©. J., said: — Mr. Jones very 
properly admitted that the delivery of parti- 
culars is a condition precedent to tbe plain- 
tiff’s right to recover, and that being so, the 
whole of the condition expressed in the policy 
must be precedent to the plaintiff’s right to re- 
cover. The delivery must be within fiftean 
days after the fire, and it is very reasonable 
that it should be so; it being of the utmost 
importance to the Company to know, as 
soon after the loas as possible, the exact 
amount for which the plaintiff claims com- 
pensation.” Mr. Justice Hill said:— The 
plaintiff, not having delivered within 
fifteen days after the fire the particulars of 
his claim, has disentitled himself from making 
that claim against the office.” I am, therefore, 
of opinion that both condition 5 and condition 
8 were conditions precedent to the attaching 
of any liability and that plaintiff having fail- 
ed to fulfil the requirements of these two con- 
ditions, his suit fails. The suit is dismissed 
with costs. 
Appeal dismissed, 


CALCUITA HIGH COURT. 
Seconp Civics Aperan No. 1781 or 1910. 
September 5, 1912. 
Present:—Mr. Justica Stephen and 
Mr. Justice Richardson. 

RAM DHAN DHAR—Puarntizer— 
APPELLANT 
versus 
“SHARUP CHANDRA SEN AND OTHERS 


—— DEBENDANTS — RESPONDENTI. 

Rent, liability to pay—Tenure —Purchase at execu- 
tion sale by two brothers — Partition —Ienure falling to 
one brother's share—- Liability of other brother to pay 
zemindar’s rent—Bengal Tenancy Act (VIII of 1885), 
gs. 11, 12— Transfer on partition, not included in sec- 
tion 12—T) ‘ansfer on partition need’ not be registered or 
notified —Transfer of Property Act (IV of 1882), s. 108 
el. (j) — Liability of lessee does not cease on transfer — 
Whether section covers case of assignee of lessee. 

The plaintiff bought a share of a tenure in execa- 
tion of a deorea, acting on behalf of himself and hig 
brothers. Subsequently, a partibion was effected be. 
tween the brothers, and the share of the tenure fell 
to the share of the plaintiff’s brother. 


Held, that the @ffect of the partition was to irad 
the plaintiff from his liability for rent to the gemin- 
dar, 

Section 12 of the Bengal Tenancy Act, the oper- 
tingi of which is confined to transfers by sale, gift or 
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mortgage, does ‘not apply tog transfer on partition 

which ‘implies a grant or exchange, and which 

may, therefore, ba effected without the necessity 

n the registration and notios required by that sec- 
ion. 

Section 108 (j) of the Transfer of Property Act 
provides that the liabilities of a lessae to his lessor 
do not cease on a transfer; ib does not oo the case 
of the assignee of the lessee, 

R. D. Mehta v. Gadadhar Rai, 7 Ind. Cas. 198; 37 C. 
683; 14 O, W. N. 831, 12C, L, J, 255, referred to. 


Appeal from the decree of the District 
Judge of Chittagong, dated March Ist, 1910, 
affirming that of the officiating second Sab- 
Judga of that district, dated March 12th, 1909. 

Dr. Rash Behary Ghosh and Babu D. D. 
Kastgir, for the Appellant, 

Babu Biraj Mohan Majundar, for the Res- 
pondents. 

JUOGMENT,.—The plaintif in this case 
sues for a declaration that he is not the 
tenant of defendant No. Lin raspact of a 
cartain taluk, that he has no right to the 
¿uluk and is not liable to pay rent for it. The 
facts seem to bə simple. The taluk is a 


_tenure to which the Bengal Tenancy Act 


applies. ‘The plaintiff bought a share of it 
mavy years ago in execation of a decree, 
acting on behalf of himself and his brothers. 
Subsequently, a partition was effected 
between the brothers and the share in 
question fell to the share of the plaintiff’s 
brother, Ram Das, predecessor-in-title to 
defendant No. 2. 

The only question we havato decide is 
whether the effect of this partition was to 
free the plaintiff from his liability for rent 
to the zemindar. We are of opinfon that it 
did. Asthe transfer by the plaintif was on 


l partition, which implies a grant or exchange, 


section 12 of the Bangal Tenancy Act, the 
operation of which is confined to transfer 
by sale, gifts or mortgage, doss not apply. 
Consequently, the share inthe taluk was by 
section 11 of the same Act capable of being 
transferred in tha same manner as other 
immoveable proparty, without the necessity 
of the registration and notice required. by 
section 12. According to the decision in 
Promothy Nath Mitter v, Kali Prasun wa 
Ohowihry (1), it seems that section 108 (3) 
of the Transfer of Property Act applies to 
the taluk, the-subject matter of this suit, 
but it does not apply to this case except in 
so far as ib makes the plaintiff capable of 


(1) 28 0. 744. 


wn 


> 
~~ 
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transferring the tamara, b3acv13a while ib 
provides that the liabilities of a ləs3eə to his 
lessor do not cease on a transfer, it does not 
touch the case of the assignees of the lessee. 
We are of opinion, however, that the present 
case, which is one of transfer by the 
assignee of @ lessee, is covered by principle 
and this seems to be the view entertained by 
the Court in Prosonnt Ooomar Singha v. ham 
Coomar Ghose (2), and R. D. Mehta v. 
Gadadhar Rai (8). A previous decision by 
this ‘‘ourt on the present case seems to 
proceed on a contrary view of the law. That 
decision, however, is based on a view of the 
case confined to the operation of the Bangal 
Tenancy Act. It does not constitute res- 
judicata, and we cannot attribute to the 
mention of the “ordinary law” the meaning 
that itis now sought to attach toit. We 
accordingly allow the appeal, and set aside 
the judgment of the lower Appellate Coart. 
The suit must be decreed in the plaintiff's 
favour, aud he is entitled to a declaration 
that the relation of the landlord and tenant 
does not exist between him and defendant 
No. 1 and that he is not liable for the rent 
of the share of the taluk in question or for 
rent since the time when defendant No. 1 
became aware of the partition. The plaintiff 
is entitled to his costs in this Court and the 
Courts below. 


Appeal allowed. 
(2) 16 C. 640, 
(3) 37 ©. 683; 14.0. W. N. 831; 7 Ind. Cas. 198; 12 
C. L. J. 256. 


PUNJAB GHIEF COURT. 
Civit Revision Petition No. 430 or 1911. 
January 30, 1913. 

Present: —Mr. Justice Kensington. 
SANT SINGH— PLarntiye—Pstivionsg 
VETSUS 
NATHU MAL —DeRrENDANT— RESPONDHNT. 

Punjab Courts Act (XVII of 1884), s. 70 (a)—Revi- 
sion——Interlocutory order —Partnership account sutt— 
Valuation—Court-fee—Plaintiff/s statement as defend- 
ant in connected suit— Value to be attached to state- 
ments of defendants—Court Fees Act (VII of 1870), 
ss. 7 (ZV) (F), 11. 

In a suit for accounts and for profits of a partner- 
ship, plaintiff valued his suit for purposes of jurisdic- 
tion and Court-fees at Rs. 1,100. The Court found 
that in a connected suit, the plaintiff (then defendant) 
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estimated his share of the profits at from Rs. 30,000 
to Rs. 35,000 and hence directed the plaintiff to pay 
enhanced Court-fee calculated on Rs. 30,000: 

Held, that the order being interlooutory, the Chief 
Court ordinarily would not interfere; and that the 
circumstances of the case were not so unusual as to 
justify interference. 

Bibi Chando v. Jowala Pershad, 169 P. W. R. 1911; 
253 P. L. R. 1911; 11 Ind. Cas. 840, relied upon. 

Obiter dictum.—The mere fact that the plaintiff 
may, ¿8 a defendant in. another suit, have estimated his 
share of profits at Rs. 30,000, is hardly a sufficient 
reason for assuming that he hopes to recover Rs. 30,000 
in the present suit. 


Statements made by a defendant are not necessarily 
to be taken at their face value. 


Petition for revision, under section 70 (a) 
of Act XVIIL of 1884, as amended by Act 
XXV of 1899, of the order of the District 
Judge, Amritsar, dated the 10th February 
1911, ordering the plaintiff to make good 
Courf-fee. 

The Hon’ble R. B. Shadi Lal, for the Re- 
spondent. 

JUDGMENT.—In this suit for acsounts 
and for profits of a partnership, the plaintiff 
valued his suit for purposes of jurisdiction 
and Court-fee at Ks. 1,100. The District 
Judge has found that in a connected suit, 
the present plaintiff (then defendant) 
estimated his share of the profits at from 
Rs. 30,000 to Rs. 35,000. The District 
Judge, thereupon, directed the plaintiff in the 
present suit to pay enhanced Coart-fee 
calculated on Rs. 80,000. 

The effect of the order under revision is 
that plaintiff has to pay Rs. 895 more as 
Court-fee, in addition to Rs. 80 already 
paid, before his suit can proceed. The order 


„Of the lower Court is interlocutary, and is 


one ofa kind with which this Court has 
often declined to interfere in revision, 
Having regard in particular to the ruling 
published as Bib? Ohando v. Jowala Pershad 
(1), Lam unable to say that the circum- 
stances of the present case are so unusual 
as to justify interference. 

At the same time, ibis desirable to make 
some remarks which may be useful to the 
lower Court as indicating the right course to 
take in cases of the kind, The Court-fee is 
determined by section 7 (4) (f) of the 
Court Fees Act, which prescribes that stamp 
duty shall be levied according to the relief 
sought in the plaint. Provi8ion | has been 
made in section 11 for levying additional, 


(1) 169 P. W. R. 1911; 253 P, L. R. 1911; 11 Ind. 
Cas, 840, 
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Court-fee if-it should be ultimately ascer- 
tained- that the amount paid provisionally 
is insufficient. The - District Judge has, no 
doubt, authority to say -that plaintiff’s 
valuation of his relief is unreasonably low 
and should- be enhanced before the suit can 
proceed. At the same time, the Court 
should be careful not to place the valuation 
at- an unreasonably high figure. The mere 
fact that the plaintiff may, as a defendant 
in another suit, have estimated his share 
of profits at Rs. 80,000 is hardly a 
sufficient reason for assuming that he hopes 
to recover Rs. 30,000 in the present suit. 
Some allowance should always be made 
for the inveterate habit of oriental hyperbole 
and statements made by a defendant are not 
necessarily to be taken at their face value. 
If the District Jadge thinks it necessary for 
the ends of justice to demand a higher 
Court-fee at the outset of the case and not 
to await adjustment at the close in terms 
of section 11 of the Court Fees Act, he 
should be careful to make his order with 
reference to the real merits of the case, so 
far as ascertained, and not insuch a way 
as to unduly penaliza the plaintiff as a 
means of assisting the defendant to get the 
case stopped without trial. 

In the present case, I desire to say 
nothing which will fetter the decision of 
the District Jadge, bit 1 think that he 
should re-consider his order of the 10th 
February 1911 in the light of these remarks. 
If he should, on further consideration, coma 
to the conclusion that the ends of justice 
will be sufficiently met by not requiring the 
plaintiff to pay the very high Vourt-feo at 
present contemplated, it is open to him to 
amend his order and to fix some more 
moderate sum which the plaintiff can be 
fairly called upon to pay. It is not 
necessary, so faras I can “judge, that the 
plaintiff should at this stage pay the very 
high’ Court-fee demanded of him merely 
because he has chosen in a connected case 
to make an exaggerated estimate of the sum 
to which he thinks himself entitled. 

Subject to these explanatory remarks, this 
petition for revision is dismissed. I make 
no order ag to costs of this Court. 

Petition dismissed, 
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LOWER BURMA CHIEF COURT. 
Misceutanszous Orvis Appeat No, 69 or 1912. 
MISCELLANEOUS Civin APPLICATIONS Nos. 119 
AND 118 or 1912. 
July 22, 1912. 
Present:—Mr. Justice Rebinson. 
-In No. 69 
N. H. MATHESON AND anoTHER— 
PETITIONERS 
< vENGUsS 
NATH SINGH OIL Co. Lib. —RESPONDENT, 
In No. 119 
NATH SINGH OIL Co. Ln. 
Lersus 
N. H. MATHESON. 

In No. 118 

M. H. RAJA 
Versus 


N. H. MATHESON, 
- Companies Act (VI of 1882), s. 58—Rectification of 
register— Transfers of shares-~Articles of Association —~ 
Powers of Directors—Lien— Waiver—Vatidity of transfer 
— Reasons for refusal to transfer not to be arbitrary, cap. 
vicious or wanton. 

A, was the Managing Director of a Company to 
which he was indebted. He deposited a certain 
number of fully paid up shares with a Bank, with which 
he had dealings, with intent to create an equitable mort- 
gage. The Bank entered on the blank transfer deed 


. the names of two of its officials who were registered 


by the Company as the owners of the shares. Subse- 
quently, B. bought a certain number of these shares: 
but when asked to register the transfer to B., the 
Company refused on the ground that a lien, which 
they claimed to possess under one of the Articles of 
Association upon A.’s shares, had not béen discharged. 

Under section 68, Indian Companies Act, 1882, the 
officials of the Bank applied to the Coursfor a recti- 
fication of the register. 

Held, (1) thatthetransfer to the officials of the 
Bank was valid; 

(2) that the Company having registered the trans. 
fer of shares in the names of the Bank officials were 
now estopped from denying that they were tho 
proprietors of these shares. 

When the transferees have complied with what is 
required of them, they are entitled to assume that 
the Company has acted in accordance with its iuter- 
nal regulations so far as the sanctioning of the transfer 
was concerned. = 

The registration of a transfer of shares sanctioned 
by one Director of a Company is not invalid. 

The Court can and should consider the grounds of 
refusal to register, when these grounds are dig- 
closed. 

Reasons for refusing to register transfers should not 
be arbitrary, capricious or wanton. Where the objec- 
tion taken by the Company for refusal to register the 
transfer is an arbitrary one in that the Company 
thereby endeavours to try and avoid the consequence 
of what they considered their own prior mistake 

and to obtain a position which by their own de- 
liberate act they have waived, such objection can- 
not be upheld. = 
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_ Mr. Giles, for Matheson. 

` Mr. N. M. Oowasji, for Mr. 
the Company. 

JUDGMENT.—These are three applica- 


Rija and 


tions under section 58 of the Act for ree-- 


tification of the register of the Nath Singh 
Oil Co., and have been heard together. 
The facts covered by them are the same 
and are as follows:—Baijnath Singh was 
the Managing Director of the Company and 
owed the Company money, it is said, 
Rs. 66,000. He had dealings with the 
Bank of Bengal and deposited Rs. 1,81,020 
fully paid-up shares with the Bank as 
security together witha blank transfer duly 
executed by him. The Bank filled up this 
blank transfer with names of Messrs. Mathe- 
gon and McIntosh and sent it to the Manag. 
ing Agents of the Company for registration 
of the transfer. The Company registered 
the names’ of these two gentlemen as the 
owners of the shares. This was some time 
in November 1911. After this had been 
done, on January 17th apparently, Baijnath 
Singh brought one Haji Wally Mahomed 
Haji Abba to the Bank as a purchaser of 
30,000 of the shares of Rs. 60,000, 
The Bank received the Rs. 60,000 in settle- 
ment of one of the loans made to Baijnath 
Singh. This loan had been guaranteed by 
Mr. B. Cowasjee, who was subsequently a 
Director of the Company. He was released 
from his guarantee and he took away the 
documents -evidensing the loan. The Bank 
then proceeded to transfer the 30,000 
shares to Haji Abba and sent the transfer 
and certain share certificates to the Manag- 
ing Agents of the Company, asking for the 
registration of the transfer. This was under 
cover of their letter dated February 1, 1912. 
The Bank received a reply, dated February 
2nd, 1912, “that the Company have resolved 
not to consent to the transfer of any of 
Baijnath Singh’s shares to anyone until 
the Company’s lien has been discharged.” 
The Bank the same day pointed out that 
the shares did not stand in Baijnath Singh’s 
name and requested that, if they still re- 
fused to register, to rebura the documents. 
The Company then on February 3rd asked 
the Bank to allow the matter to stand over for 
ten days as two of the Directors were away 
from Rangoon. The Bank did not agree 
to this. On February 6th, the Company 
wrpte that the Directors in Rangoon were 
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unable by themselves to act in the matter 
and asked the Bank to be good enough to 
lef the matter stand over to the end of the 
week till the other Directors returned. They 
returned the documents. 

The first application is~by Messrs. Mathe- 
son and McIntosh praying that the register 
may be rectified by removal uf their names 
and the entry of that of Haji Abba in their 
stead. The second is by one M. H. Raja, 
a share-holder in the Oompany praying 
for rectification by removal of the names 
of Messrs. Matheson and McIntosh and 
re-entry of Baijnath Singh’s name. The 
third is by the Company and prays for the 
same relief. 

Certain further facts are brought oub in 
an affidavit of D. B. Desai, who was a 
Director when the names of Messrs. Matheson 
and McIntosh were registered. Mr. Paton 
was the Director who sanctioned the trans- 
fer. At a Directors meeting held on 
November 22nd, 1911, that is, very shortly 
after the transfer was registered, Mr. Paton 
informed his co- Directors that Baijnath Singh 
had transferred all his shares to Messrs. 
Matheson and Melntosh of the Bank of 
Bengal. Mr. Desai protested against being 
kept in the dark about the matter and 
stated he would never have sanctioned the 
transfer. Nothing more, however, was 
apparently done. After this meeting, Mr. 
Desai ceased to be a Director, but again 
became a Director after the annual general 
meeting held on December 30th, 1911. Mr. 
B. Cowasjee apparently also became a 
Director, for at a meeting held on 17th 
January 1912, the following resolution was 
passed dianimously: — 

Narta Siraa’s BHARrRES 668, 

Mr. Cowasjee asked that it be recorded 
that the Directors are of opinion that a 
serious mistake’ was made in allowing all 
Nath Singh’s shares to be transferred to the 
Bank of Bengal, while there were large 
sums of money dus by him to the Company 
and other liabilities unadjusted. The res- 
ponsibility for this proceeding would bave 
to be ascertained hereafter, but in the 
meantime, if Mr. Nath Singh should try 
and transfer away his shares from the Bank, 
who are his mortgagees, to third persons, 
then the Directors shall decline to register 
such transfer under Article 33 without assign- 
ing any reason therefor, 
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Article 26 of the Articles of Association 
gives the Company a first and paramount 
lien,” that is, a lien on all the shares register- 
ed in the name of each member for. his debts 
to the Company. It, however, also provides 
“unless otherwise agreed, the registration of 
a transfer of shares shall operate as a 
waiver of the Company’s lien, if any, on such 
shares.” Mr. Giles argues that the regis- 
tration of the transfer of the shares into 
the names of Messrs. Matheson and McIntosh, 
therefore, operates as a waiver of the Qom- 
pany’s lien, if any, on these shares. Mr. 
Cowasjee, in reply, argues that the registra- 
tion was sanctioned by one Director only, 
and was invalid, and, therefore, this provision 
cannot apply. 


The Directors had, by virtue of article 
33, the power to decline to register any 
transfer without assigning any reason. He 
also argues that the Bank being merely equit- 
able mortgagee of these shares, even if the 
shares are registered inthe names of two of 
its officers, the registered holders of the shares 
only hold them as mortgagees, and that, there- 
fore, the Company’s lien still exists and that, 
therefore, the Company is entitled to refuse 
to register the present transfer. 


I will first consider the question whether 
the registration of the names of Messrs. 
Matheson and Melntosh was invalid. It is 
said to be so because Mr. Paton directed 
the registration without consulting his co- 
Directors. There is no express provision in 
the Articles of Association laying down that 
acts such as these can only be done by two 
Directors or at a meeting of Directors 
or otherwise. Article 90 provides that, 
unless otherwise determined, two Directors 
can form a quorum for a Director’s meeting, 
but it appears that Directors may act either 
in meeting or by circulating a resolution 
and signing it, or may act through attorneys 
or Managing Agents. However this may be, 
the argument cannot prevail for several 
reasons, even if Mr. Paton’s act was beyond 
his powers as a Director. -The articles 
provide how transfers of shares are to be 
carried out. Bhe instrament of transfer is 
to be sigtied by both transferor and trans- 
feree (Article 30). The form of transfer is 
given in Article 81 and Article 32 and 
provides that every instrument of transfer 
shall be left at the registered office of the 
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Company for registration accompanied by a 
certificate of shares to be transferred and 
such other evidence asthe Company may 
require to prove the title of transferor or 
his right to transfer the shares. In this 
case, the provisions of Article 32 have been 
complied with. The transfer was executed 
by both parties and it was left at the 
registered office of the Company with a 
request for registration accompanied by a 
certificate of shares. The Company asked 
for no information and the transfer was 
registered. Now there is no duty on the 
transferee to see that the Company have 
carried out their part in registering ihe 
transfer in strict accordance with the Articles 
of Association. In In re Hoylake kailway Co , 
He-parte Litiledale (1), it is pointed out by 
Sir W. M. James, L. J.— If there was 
any breach of duty on the part of a 
Director in respect of that transfer, that 
breach of duty might be the ground of a 
special action or suit against him.” And 
Sir G. Mellish, L. J., says:— It appears to 
me, therefore, if the Directors assent to a 
transfer, the property in the shares passes.” 
And in the County of Gloucester Bank v. 
Rudry Merthyr Steam and Ooal Colliery Oo., 
(2), it was held that where the Directors of 
a Joint- Stock Company had power under 
their articles to fix the number of Directors 
which would forma quorum and bya re- 
solution had fixed three, then where the 
affixing of the Company’s seal Wo a mort- 
gage was sanctioned at a meeting of Directors 
at which two only were present, that, as 
between the Company and the mortgagees, 
who had no notice of the irregularity, the 


‘axecution of the deed was valid, and Lord 


Halsbury in his judgment points out that 
“persons dealing with Joint Stock Companies 
are bound to look at what one may call the 
outside position of the Company——that ig 
to say, they must see that the acts “which 
the Company is purporting todo are acts 
within the general authority of the Com- 
pany.” He points out that what was done 
in this case was gomething quite different:— 
“Tt turns ont that their own internal regula. 
tion was that the number of Directors 
should exceed two. But that isa matter 


(1) 4 Oh. App. 267; 43 L. J. Oh. 529; 80 L. T. 213; 
22 W, R. 448. 

(2) (1895) 1 Ch. 629; 64 L. J. Ch. 451; 12 B. 183; 
72 L. T, 375;43 W. R. 435; 2 Monson 228. 
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which was known to them and to them 
alone, The only external fact with respect 
to the management of the Company, of which 
an outside person would be cognisant, would 
be that they, had power to make any quoram 
they pleased, and I think he -would be 
entitled to assume that the proper quorum 
had been properly summoned and had attend- 
ed to effect the completion of that instru- 
ment.” In our present case, the transferees 
complied with what was required of them 
and they were entitled to assume that the 
Company would act in accordance with its 
internal regulation so far as sanctioning the 
transfer was concerned. 


Moreover, it appears to me that the 
Company are now estopped from denying 
that Messrs. Matheson and McIntosh are 
the proprietors of these shares. In the 
Balkis Consolidated Oo, Lid. v. Thomkinson 
(3), where the Company registered transfer 
of shares twice over, and subsequently dis- 
covered the fact, and refused to register a bona 
fide transfer, it was held that they were estop- 
ped by their certificate from denying that the 
transferor was the proprietor of the shares. 
In the present case, Messrs. Matheson and 
McIntosh are the registered proprietors of 
these shares, and their names have been 
endorsed on the share certificates. But 
further then this, the Company was aware in 
November, very shortly after the transfer 
was registered, that the transfer had been 
registered by Mr. Paton, and they knew, if 
it was so, that Mr. Paton was acting ultra 
vires of their internal regulations. As I 
have pointed out, they did not apply to rectify 
the register. They were perfectly aware at 
the time that the shares which Baijnath Singh 
had transferred were shares on which they had 
a lien provided they had not waived their 
lien. It was, therefore, the more necessary 
for them to have taken immediate action. 
They took no action either to rectify the 
register or to set up aclaim that their lien 
still existed because the Bank were in 
their cpinion equitable mortgagees of Baij- 
nath Singh. They gaveeno notice to the 
Bank and thereby tacitly allowed the Bank 
to deal with these shares under the belief 
that there was no objection to be raised to 
their ownership. But still later than this 


(3) (1898) App. Cas. 396; 63 L. J. Q. B. 184 1 K 


17%; 69 L. T. 598; 42 W. R. 204, 
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and bya curious coincidence on the very 
day that the Bank transferred some of 
these shares to Abba, the Directors at 2 
meeting passed the resolution quoted in 
full. It is suggested, though not asserted, 
that Mr. B. Cowasjee, who was guarantor 
of one of Baijnath Singh’s debts to the 
Bank, was aware that Baijnath Singh was 
depositing these shares as security. It seems 
at firat sight likely that he did, know, bat 
there is no proof and Ido not propose to 
assume that he did; for if he did it appears 
to me that it was very wrong that the 
Directors should have passed such a resolu- 
tion as they did. But the resolution that 
they did pass shows that they realised that 
Nath Singh’s shares had been transferred 
to the Bank of Bengal and that the transfer 
had been allowed by the Company. They 
then decided that if Nath Singh should 
try and transfer any of the shares, they 
would refuse to register the transfer and 
without giving any reasons. Under ordinary 
circumstances, no doubt, by Article 33 they 
would be entitled to refuse to register without 
assigning reasons, and if they did so, the 
Courts would assume that those reasons 
were Zona fide and would not call upon them 
to disclose their reasons and would not 
consider whether they were bona file or 
arbitrary or wanton. Bat it is clear that 
they knew that the transfer had been made 
from almost the time that it took place and 
they had never taken any action until, after 
the refusal to register the transfer to Abba, 
the application was filed to rectify ihe 
register. L am, therefore, of opinion that 
the Company are bound to recognise Messrs, 
Matheson and Mclntosh as such proprietors 
of the shares. Article 26 by which thelien is 
given to them lays down that “unless otherwise 
agreed, the registration of a transfer of shares 
shall operate as a waiver of the Company’s 
lien, if any, on such shares.” In Ba parte 
Sargeant; Tahiti Cotton Co., In re, (4), ib was 
held that where the owner of shares borrows 
money on them and deposits with the lender 
certificates of his shares and transfers thereof 
signed by him but with the date and name 
of transferee left blank, the lender has 
implied power to fill up the blanks, and the 
transfers will pass the legal interest to convey 
a good title and entitle the lender to have 


(4) 17 Eq. 273; 48 I. J. Ch. 425; 22 W. R, 815. 
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his name onthe register. Thuse»it would 
appear that the contention put forward on 
behalf of the Company is not sound. Bat 
without deciding this question, it is sufficient 
to hold that whatever the decision might 
be, the Company have waived their right to 
hold their lien on these particularshares. But 
the Company in this cage has disclosed the 
grounds on which they have refused to 
‘ register the name of Haji Abba in place 
` of Messrs. Matheson and McIntosh. In re 
Penney; Ex parte Gresham Infe Assurance 
Society (5), is authority for holding that 
the Court can and should consider the 
grounds of refusal when these grounds are 
‘disclosed. J would also refer to the case 
of In re Bell Bros. (6), but unfortunate- 
ly I have’ not been able to obtain this 
authority as it bas been mislaid. It lays 
down thatthe Directors must not exercise 
their powers to refuse to register arbitrarily, 
capriciously or wantonly, and farther that 
they are not entitled to go beyond their 
register. Now the only reason which the 
Company has put forward in this case for 
refusal to register is that they havea lien 
on these shares, that a mistake was mada 
ln originally registering the names of Messrs, 
Matheson and McIntosh, and their reason 
is merely an effort to try and avoid the con- 
sequences of what they consider to be their 
prior mistake and to obtain a position which 
by their own deliberate ach they hava 
waived. It would be fatal if a Company 
could act in this manner. No registered 
holder of shares would be safe if objec- 
tions of this kind could be allowed to 


prevail. I consider that the objection is 
arbitrary and should. not be allowed to 
prevail. 


As regards the ere by the share- 
holders and the Company to rectify the 
register by removing the names of Messrs. 
Matheson and McIntosh end restoring that 
of Baijnath Singh, 1 reject the applications. 

As regards the applications of Messrs, 
Matheson and Melntosh, I am of opinion 
that the Company were not justified in re- 
fusing to register the name of Haji Wully 
Haji Mahomed Abba for the reasons given 
above, and I direct that the register be 


Ld 5 
(5) 8 Che Ap. 446; 42 L. J. Ch. 188; 28 L. T, 150; 
21 W. R. 186. 
(6) 7 L. T. R. 689. 
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rectified by the insertion of his name as 
prayed. 

The Company must pay the costs of 
Ue a in Civil Miscellaneous No. 69 of 
912 

The matter required considerable work and 
I allow as Advocate’s fees ten gold mo urs. 
There will be no order as to osts in the 
other two applications, as all three have been 
heard together. 


PUNJAB CHIEF COURT. 
Ssdono Crvin Aezeat No. 1293 or 1912. 
February 4, 1913. 
Present:—Mr. Justice Robertson. 
DULUA—Derenpanr—APPeLLint 
versus 
FARID AND oraert—~PLAintives—~ 


RESPONDENTS 

Contract Act (IX of 1872), ss. 64, 65 —Minor —Alien- 
ation by guardian of minor void ab initio ~Improvements 
by vendee —Agreement to sell property in suit to stranger 
not illegal . 

Where a Muhammadan minor sues to have an 
alisnation made by his guardian declared null and 
void ag against him, the minor cannot be held liable 


: for any improvements made by the vendee to the 


property asthe contrach was void ab initio aad had 
no binding force at all upon the plaintiff. Sections 
64 and 65 of the Contract Act are based on there 
being a contract between competent parties, and 
are inapplicable to a case where there is not, and 
could not have been, any contract at all. 

Mohori Bibi v. Dharmodass, 30 O. 589; e5 Bom. L. R. 
491; 7 0. W. N. 441; 39 I. A. 114 (P. 0.), relied upon, 

There is nothing illegal in an agreement by a 
plaintiff to sell the property in suit toa third person 
should the suit prove successful. 

Second appeal from the decree of the 
Divisional Judge, Ferozapore Division, dated 
the lst May 1912, confirming that of the 
Subordinate Jadge, 2nd class, Ferozepore, 
dated the Lith August 1911, decreeing plain- 
tiff's claim. 

Mr. Obedulla, for the Appaliant. 

Sheikh Iftikhar Ali, for the Respondents, 

JODGMENT.—The facts of this case, 
with which I have to deal on the points of 
law, are as follows: One Umra had four sons, 
Hasham and K*huda Bakhsh by one wife and 
Farida and Kala by another. Khuda Bakhsh, 
acting as guardian for Hasham, who was a 
minor, sold one-half of Umra’s land and . 
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Musammat Jiwan as guardian of Farida and 
Kalu sold the other half. Hasham, Farida 
aul Kalu have now sued to have this aliona- 
tion declared null and void as against them. 
Khuda Bakhsh is dead and it is sought to 
set aside the alienation of his own share on 
the ground that it .was withont necessity 
and consideration. It has been found as a 
fact that the sale of Khuda Bakhsh’s share 
was made with necessity and for consider- 
ation and I do not propose to discuss that 
point further inasmuch as no point of law 
arises upon which I can hear an appeal 
under the present Act, and no certificate has 
been furnished as regards any point of 
custom. The contract of sale entered into 
on behalf of Hasham, Farida and Kalu has 
baen held to be void ab ¢enttio and that 
finding is not now contested, but the lower 
Appellate Court has decreed that the minora 
cannot regain possession without paying 
certain sums on account of compensation 
for improvements. 


The vendee Dalla has appealed on various 
grounds. As regards groands Nos. 1 and 2, 
the sala is clearly not binaling on the three 
plaintiffs except as regards Khuda Bakhsh’s 
share and itis now cantended hefore me that 
it is so. The law on the subject is perfectly 
clear. It is algo clear and this is now admit- 
tad, that the suit is not time-barred [see 
Sardir Shah v. Haji (1)]. The third ground 
of appeal was that the suit should not be 
allowed to proceed because the plaintiffs had 
enterad into an agreement to sell the property 
to one Shahab Din should the suit prove 
succassful. There is nothing illegal in such 
an agreement and the appeal on that ground 
cannot be entertained. 

As regards the contention that the mort. 
gage in favour of Narain Mal should be held 
to be subsisting in favour of the plaintiffs, 
1 think this contention cannot be maintained. 
Ib is quite clear that a large portion of the 
sale-money was left for the extinction of 
this mortgage and the mortgage was so 
extinguished and cannot be held to be now 
in existence. So much for the appeal by the 
vendes. 

Plaintiffs have also appealed and as 
regards their appeal, I must hold first that 
no appeal on any point of law lies as 


(1) 28 P. R. 1909; 128 P, L. L, 1908; 170 P, W. R. 
1908; 1 Ind. Oas. 545. 
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regards Khuda Bakhsh’s share, secondly, 
while I agree that the principle applied by 
the lower Appellate Court regarding the 
payment of Rs 2,600 only in discharge of 
Narain Mal’s mortgage of Rs. 3,600 is 
incorrect. I am unable to interfere on appeal 
because there is no findiog that as a matter 
of fact only Rs. 2,600 was paid. 

As rezards the third ground of appeal, 
it must be accepted that the lower Courts 
have made a mistake in applying the princi- 
ples of section 65 of the Contract Act to 
this case. It has been laid down by their 
Lordships of the Privy Coancil in Mokori 
Bibee v. Dharmodass({2) that a mortgage made 
by a minor is void; and a money-lender who 
had advanced money to a minor on thg. 
security of the mortgage was not entitled to 
re-payment of the money on a decree being 
made declaring the mortgage invalid: sections 
64 and 65 of the Contract Act baing based on 
there being a contract between competent pir- 
ties and being inapplicable to a case where 
there is not, and could not have boen, any con- 
tractat all. Following the principles laid down 
in that jadgment, if is clear that the 
minors cannot be held liable for any improve- 
ments made by the vendee to the property 
in consequence of a contract which was void 
ab initio and has no binding fores at all upon 
the plaintiffs. 

So far, therefore, I accept the appeal so as 
to strike out the clause in the decree ad- 
judging that Rs. 371-4 must ba paid to the 
vendee before possession can be taken by the 
three minors, who will, therefore, have a 
decree in their favour for immediate posses. 
sion subject to no payment at all of their 
shares in the land in question. As regards 
Khuda Bakhsh’s share, the appealis dis- 
missed, 

T'he appeal of the vendee Dalla is accord- 
ingly dismissed with costs. 

The appeal of the plaintiffs is so far 
accepted as noted abova. Ia that appeal, 
each party will bear its own costs. 

Decree modified, 

(2): 30 0. 539; 5 Bom, L. R. 421; 7 0. W. N. 441; 30 
I. A. 114 (P. 0.). 
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LOWER BURMA CHIEF COURT. 
First Civin Appran No. 99 or 1910. 
May 20, 1912. 

Present:—Sir Charles Fox, Kr., Chief Judge, 
and Mr. Justice Hartnoll. 
NACHIAPPA CHETTY AND OTHERS— 
APPELLANTS 
VErsus 
M. CO. RJM. P. PERIACURPAN CHETTY 


—- RESPONDENT. 
Mortgage— Priority ~Subrogation—Intention. 
Bs mortgage was dated 27th April 1995, the 
money having been advanced to pay off, a registered 
mortgage in favour of A., dated thel2th June 1904. 


C.’s mortgage was au equitable mortgage dated the 
20th September 1904: 


. Held, that A. was negligent in not having secured 
the documents of title to the property but that 
O. was still more negligent in not searching the 
registers at the Registration Office; 


(2) that the priority of As mortgage wus. not 
‘ affected and B. stepped into the shoes of A. though 
he was not aware of the mortgage to C. 


In such cases the real test is what the person who 
paid off the prior mortgage must be presumed to have 
intended to do if he had known all the facts. 


Dinabundhu Shaw Chowdhury v., Jogmaya Dasi» 
29 C. 154; 4 Bom. L. R. 238; 12 M. L. J. 73; 6 C.W.N- 
209; 29 I. A. 9 (P.C.) and Soobramanian Chetty v, Aga 
Rajat Ally Khorasani,5 L. B. R. 188; 4 Ind. Cas. 
1022, followed. 


JUDGMENT, 
Fox, ©. J.—The plaintif Chetty firm, M. 
C. Ri M. P., sued to recover what was due 


on a mortgage to it dated the 27th April 
1905. 


- The 8th defendant, the Chetty frm of T.S., 
resisted a mortgage decree for sale being 
passed as against two plots of land over 
which it had already obtained mortgage 
decrees under which the lands had been sold, 
and bought by it. The mortgages to it were 
said to have been by deposit of title deeds. 
As to the mortgage of one piece of land, thare 
can be no question that no valid mortgage by 
deposit of title deeds was „ever effected, for 
none of the documents handed over to the 
firm could rightly be classed as a title deed. 
This alleged mortgage may, therefore, be left 
out of consideration and the District Judge's 
decision was right as to it. 

A valid equitable mortgage was, however, 
effected as regards the other piece of land by 
the deposit with the T. S. firm’s agent of the 
registered deed by which the mortgagor had 
bought the land. This deposit was made on 
the 20th September 1904, Prior to that 
e . 


1 
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date, however, the land sold under the deed 
deposited had been already mortgaged under 
a registered mortgaged deed dated the 12th 
Jane 1904 to the firm of A. R. S. N. There 
could bs no question that this last mentioned 
was the first mortgage, and the T. S. firm 
could not have been given priority over it 
for their later mortgage. Both mortgagee 
firms had been negligent, the A. R. S. N. | 
fem in not making inquiry for and getting 
the sale deed of the land and the T. S. firm 
in rot searching the Register of Deeds which 
would have disclosed the mortgage to the 
A. R. S. N, firm. Of the two, the T. S. firm 
was the more negligent, and the priority in 
time of the A. R. S. N. firm’s mortgage 
must have prevailed under the cireum- 
stances, 


The plaintiff firm, M. O. R. M.P., advanced 
Rs. 39,000 to pay off the above mentioned 
and another mortgage to the A. R, S.N. 
firm. The evidence is to the effect that the 
last mentioned firm pressed the mortgagors 
for payment of what was due on the two 
mortgages to it. The mortgagors sought 
for some other Chetty firm which would 
advance them money to pay off these morb- 
gages, and found the agent of the M. R. C. 
M. P. ready to do so on condition that he 
got for his firm all the security which the 
A. R S. N. firm had and also some further 
security. Accounts and documents were 
examined, and the agent of the A. R. S. N. 
firm handed over the two mortgages he- held 
to the agent of the M. R. C. M. P. firm who 
had a fresh mortgage prepared; this was 
executed on the 27th April 1905. It states 
expressly that the money advanced on ib was 
advanced to liquidate the debts due on the 
mortgages to the A. R. S. N. firm. Ona the 
strength of this mortgage being subsequent 
in date to the equitable mortgage to the 
T. S. firm, the latter claims that the land 
under their mortgage, having been already 
sold under it, is not subject to any wlaim by 
the plaintifis. These, however, claim that 
the mortgage to the A. R., S. N. firm of the 
12th June 1904 was not extinguished 
although paid off, but still subsists for their 
benefit. o$ 


In regard to the loan as to mortgages 
being kept alive for the benefit of persons 
who pay them off, I cannot do better than 
quote the words of lord Lindley iff 
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Dinobundhu | Shaw Chowdhury vw. Jogmaya 
Dasi (1):—‘The law upon this subject and 
its application to transactions in India will 


ba found in Mohesh Lal v. Bawan 
Dass (2), Gokaldas Gopaldass v. Puran- 
mil  Fremsukhdas (3). The Subordi- 


nate Judge has summed it up accurately 
thus :— When the owner of an estate pays 
charges on the estate, which he is not 
personally liable to pay, the question 
whether those charges are to bə considered 
ag extinguished or as kept alive for his 
benefié is simply a question of intention. 
Tae intention may be found in the ecir- 
cumstances attending the transaction or 
may ba presumed from a consideration of 
the fact whether it is or is not for his 
banefit that the charge should be kept on 
foot.” i 

The application of the law in that case 
is striking. The property, the subject. 
roatter of the suit, was attached by a 
jadgment-creditor of the morbgagora on the 
5th Octobar 1391. At that time, the mort- 
gagor was negotiating for raising money 
to pay off two mortgages thea ou the 
property. Hs cams to an arrangement with 
the subsequent mortgagess under which the 
latter advanced him more than sufficient 
to pay off the mortgagees. The mortgagor, 
with the advanca he recgivel, himself paid 
off the mortgages, took a recanveyancs to 
himself of the property and then executed 
a fresh mortgage bond to the person who 
had advanced him the money. This was 
dated after ethe attachment by the judg- 
ment-creditor. It represented that the 
property was not under attachment. Lord 
Lindley’s words in reference to the transac- 
tions are:— Nothing can be clearert han that 
tbe intention of the parties to this transaction 
was to give to mustafi (i.e, the person 
who advanced the money to pay off the 
prior mortgages) a charge for Ra. 40,000 on 
the property in question in priority to all 
other charger, if any. The property being 
represented as unincumbered, the statement 
in the judgment of the High Court that 
it was intended to keep the two old mort- 
gages alive is open to oriticism. But di 
does not affect the subst ince ofthe case. The 


(1) 29 C. 154; 4 Bom. L. a 238; 12 M. L. J. 73; 6 


C. W. N. 209; 29 I. A. 9 (P. 0 
a (2) 90. 961; 13 ©. L. R. 221; Mor A. 62. 


* (8) 100. 1035; 11 1, A, 126. 
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respondents were intended to have the 
first and only charge, and it is idle to 
eontend that there was any intention to 
extinguish the old mortgages for the benefit 
of the execution creditor or any purchaser 
at the Sheriffs sale.” These remarks 
appear to meto dispose of the argument 
submitted by the appellant’s Advocate in the 
present case that there could have been 
no intention oa the plaintiff’s agent’s part 
to keep alive the previous mortgages as 
against the mortgage to the T. S. firm because 
the plaintiff did not know of such mortgage. 
The intention of the mortgagor and of the 
plaintiff's agent in the present case appears 
to me clear. The latter was to advance 
money to pay off the A. R. S. N. firm, and 
on doing so wasto standin the shoes of 
that firm as regards security. That was 
sufficient to keep alive the mortgages for 
his firm’s banefit whatever claims might sab- 
sequently be made against the propor ty. 


In Girdirdis v. Ram Autar Sinyh (4), 
the person who had paid off prior liens 
were givea priority over a subsequent mort- 
gage although they had known nothing 
about it, 


The case of Gop2l Ohanira Shreemany v. 
Herenbo Ohuuder Holkar (5) affords another 
example of the application of tke law 
when the person advances money to pay 
offa prior mortgage on the property sub- 
sequent to the one he was paying off, 
The Bench held that evenif the effect of 
the transaction was that the original debt 
was paid, that did not necessarily destroy 
the security, the real test being what must 
the person who paid off the prior mortg1ge be 
presumed to have intended to do if he had 
known all the facts. I have already oom- 
mented on the leading case on the subject 
in Soobramanian Ohetiy v. Aga Rajat Ally 
Khorasint (6). The cases I now refer to 
are illustrations of the application of the 
principle enunciated in ib. 


On the law as laid down in those cases, 
I think the learned District Judge was 
right in giving the plaintiffs priority over 
the Sth defendant firm’s mortgage on 
account of the plaintiffs’ beingeentitled to 

+ 


(4) 8 0. W. N. 690. 
(5) 16 0. 523. 
(9) 5 L. B. R. 138; 4 Ind. Cas. 1032, e 
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the benefit of the mortgage which they 


paid off. K 

It was objected by the appollanb's Advocate 
that the plaintiffs had given no evidenca 
of what was due tothe A. R. S. N. firm 
on the mortgage to it. No issue as to 
the. amount due on that mortgage was 
raised in the District Court. In their 
written statement, the T. 5. firm submitted 
that in auy case the plaintiffs should 
marshall their secarities, but the District 
Judge says that the 8th defendant had 
practically abandoned this contention in the 
course of the case, and it was said that 
the whole of the securities would not satisfy 
the plaintiff’s claim. 

Farther, there was no evidence of anything 
having been paid to the A. R. S. N. firm 
either for principal or interest on the 
mortgage for Rs. 12,000. If nothing was 
paid the interest due on the 27th April 
1905 mnst have bsen over Rs. 2,000 and 
the principal and interest dae on the date 
of decree would have amounted to about 
Rs. 14,009. In my opinion, the decision of 
the District Court was right and I would 
dismiss the appeal ‘with costs. 

HARTNOLL, J.—I concur. 


. PUNJAB CHIEF COURT. 
Civin Misognuangous Case No. 14 or 1912, 
January 18, 1913. 

Present :—Sir Arthur Reid, Kt., Chief Judge, 
and Justice Kensington. 
Musammat SHAMS-UL-N(ISA—~Petitioner 
versus 
THe SECRETARY or STATE ror INDIA 1N 


COUNCIL —RESPONDENT. 

Civil Procedure Code (Act F of #908), O. XLY, rr. 7, 
§~-‘Such security’ —Hatension of pertod-— When allowed. 

The period prescribed for filing security for costs 
of the opposite party in a Privy Council Appeal 
should not be extended without cogent reagon. 

Where the applicant could easily get excellent legal 
advice, his allegation that he was under a misappre- 
hension as to the extent of the Court vacation cannot 
be accepted as a cogent reasonss. 


Application, under Order XLY, rules 2 
and 7, Civil Procedure Code, for permission to 
appeal to the Privy Council and to deposit the 
security. 
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Mr. Santanam, for the Petitioner, 

The Government Advocate, for the Respond- 
ent. 

JUDGMENT.—This is an application for 
permission to file security for one appeal only 
to the Privy Council, nine appeals from one 
judgment of this Court in nine separate land 
acquisition cases having been filed. The first 
question for consideration is whether the 
appellants are in any case entitled to the 
admission of their appeals under Order XLV, 
rule 8 ofthe Code. Rule 7 of that Order 
provides that an appellant shall, within six 
months from the date of the decree complain- 
ed of, or within six weeks from the date of the 
grant of the certificate, whichever is the 
later date: 

(a) furnish security for the costs of the 
respondent, and 

(b) desposit the amount required to 
defray the expense of translating, 
ete. 

The certificate issued on the 20ch of July 
1912 and the period of six months from the 
date of the decree expired before that date. 

The appellants came into Court with the 
present application on the 24th October 
1912, 17 days after the termination of the 
long vacation. Burjore v. Bhagana (1) has 
been cited as authority for the proposition 
that this Court should extend the period of 
six weeks, which expired during the vacation 
and, consequently, at the latest, on the 7th 
of October, the day on which the Court 
re-opened after vacation, Their Lordships of 
the Privy Council held that the period 
prescribed for filing security should not be 
extended without cogent reason. Here no 
cogent reason has been established. It ig 
alleged that the appellants thought that the 
vacation extended to the end of the Dusehra 
festival, č. e., until the 21st of October, but 
no affidavit to this effect has been filed and 
we do not believe that the appellants laboured 
under any such misapprehension. The pro- 
perty in suit is situate at Delhi, where am ple 
excellent legal advice can be obtained, and in 
any case the appellants did not come to this 
Court till the 24th of October. The delay 
has not been satisfactorily explained. 

The plea that no one of the appellants could 
have ventured to file Rs. 4,000, the amount 
of security required for one appeal, on behalf 


(1) 10 G. 557 (P, C.); 11 1. A. 7. 
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of the others who might possibly not re-pay 
him, is as futile ag the last plea. Not one of 
the appellants filed his share of Rs. 4,000 and 
the appellants have simply contented them- 
selye with doing nothing until they came into 
Court on the 24th Octber. 

Under these circumstances, we have no 
hesitation in*holding that “such security” has 
not been furnished to the satisfaction of the 
Court, within the terms of rule 8, that the 
period prescribed should not be extended 
and that the appeals, consequently, cannot be 
admitted. 

Oar attention has been drawa to the ruling 
of their Lordships of the Privy Council in 
Rangoon Botatoung Co. Lid. v. The Col- 
lector of Rangoon (2)* that there is 
no appeal to the Privy Council as of 
right, from an award of a High Court 
under the Land Acquisition Act I of 
1894, and that section 53 of the Act applies 
to an earlier stage in the proceedings, and has 
nothing to do with an appeal fromthe High 
Court, while section 54 applies only to 
proceedings in the course of an appeal to the 
High Court and thatits force is exhausted 
when the appeal to the High Court is heard. 

This application is rejected, 


Application rajected. 
~ (2)14 Bom. L. RB. 833; 160. W.N. 961; 12 M. L. 
T, 195: (1912) M. W.N.781; 16 C. L. J. 243; 23 M. 
L. J. 276; 10 A. L. J. 271; 5 Bur, L. T. 205, 207; 40 0. 
21; 16 Ind, Oas. 188. 


#[See 17 Ind. Cas, 952. Hd.] 





ALLAHABAD AIGH COURT. 

.— Seconp Owik Appean No. 1145 or 1911. 
January 17, 1913. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerji. 
SRIPAT MAL—Derenpant—APPELLANT 
VETSUS 
HARDUAR MAL AND otaers—-PLAINTIFES 
—— RESPONDENTS. 

Hindu Law—Inheritance-Leprosy of virulent type 
— Exclusion from inheritance —Heery person suffering 
from leprosy not excluded. 

Every person suffering from leprosy is not excluded 
from inheritance under the Hindu Law. Leprosy of 
a virulent type only furnishes ground for such exclu» 
gion, 
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Bhagabata Ramanuj Dasv, Ram Praparna Ramanu 
Das,'22 O. 843, 22 I. A. 94, followed. 


Second appeal from the decision of the 
District Jadge of Azamgarh, dated 4th July 
1911. 

Mr. Ramakant Malvya, for the Appellant. 

De. Surendra Nath Sen, for the Respondent. 

JUDGMENT.—The question in this case 
is whether under the Hindu Law, leprosy, 
unless it be of a virulent type, can exclude a 
person from inheritance. The learned Vakil 
for the appellant had cited to us a number 
of texts in which ib is laid down that a 
person afflicted with an incurable disease is so 
excluded, and in some of these texts mention 
is made of leprosy. The question has been con- 
sidered in a number of cases by the different 
High Courts, and it has been held that itis only 
in the case of leprosy of a virulent type that the 
disease is a ground of exclusion from in- 
heritance. We may refer to the decision of 
their Lordships of the Privy Council in the 
ease of Bhagaban Ramanuj Das v. Rum Pra- 
parna Ramanuj (1); Rangayya Ohetti v. Thani- 
kachalla Mudali (2); Helan Dasi v, Durga Das 
Mundal (3); Ranchhod Narain v. Ajoobat (4). 
In view of these rulings, we are unable to 
accept the contention of the learned Vakil for 
the appellant that avery person suffering from 
leprosy is excluded from inheritance. In 
the presnt case, both the Courts below have 
found that the disease from which the plaintiff 
is suffering is not of a virulent type. The 
appeal, therefore, must fail and we dismiss it 
with costs. 


Apneal dismissed, 
(1) 22 0. 848; 22 I. A. 94. 
(2) 19 M. 74. 
(3) 40, L. J. 328. 
(4) 9 Bom, L, R. 1149. 
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J. RUSTAMJI AND CO, V. HUSSAIN KHAN. 


PUNJAB CHIHF COURT. 

Civ. Revision Petition No. 620 or 1912. 

February 4, 1913. 
Present:—Sir Arthur Reid, KT., 
Chief Jndge. 

J. RUSTAMJI ano Oo.—Derenpant 
—- PETITIONER 
Versus 
HUSSAIN KHAN—Puratntirs — 
RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 407 (c) 
Civil Procedure Code (Act V of 1903), O. XYXIII, 
r. b (d) —Cause of action —Materials to decide question 
—~Jurisdiction—Statements in plaint-Objection on 
ground of reference and award. 

Section 407 (c) of the old Code of Civil Procedure, 
which corresponds to Order XXXIII, rule 5 (di, does 
not refer solely to a question of jurisdiction; the 
applicant must make out that he has agood subsisting 
prima facie cause of action capable of enforcement in 
Court and calling for an answer. 

The mere statementsin the plaint, which accom- 
panies an application for leave to sue as a pauper, 
cannot be accepted as the sole materials over which 
a decision as to whether the applicant’s allegations do 
or do not show a right to sue must depend. 

Kamrakh Nath v, Sunder Nath, 20 A. 299; A. W. N. 
(1898) 36, followed. 

Debo Das v. Mohut Ram Charn Das, 2 C. W. N. 474; 
Gopal Chandra Neogy v. Bigoo Mistry, 8 O. W. N. 70, 
distinguished. 

An objection to a suit being registered in forma 
pauperis, on the ground that the contrach sued on 
provided for reference of all disputes to arbitration 
and that reference having been made, an award had 
been delivered, should be considered in order to 
ascertain whether the petitioner has a cause of ac- 
tion. 


Petition, under section 115 of Act F of 
1908, for revision of the order of the District 
Judge, Lahore, dated the 6th February 1912, 
rejecting the objections of defendant to a 
suit being registered in forma pauperis. 

Lala Dhanpat Raz, for the Petitioner. 

Mr, Santanam, for the Respondent. 

J UDGMENT.—This is an application for 
revision of an order rejecting with costs 
objections to a suit being registered tn forma 
pauperts, ë 

One objection taken was that the contract 
sued on provided for reference of all disputes 
to arbitration and that reference had been 
made and an award had been deliver- 
ed. The District Judge misunderstood 
this objection, relied on two alleged 
rulings which have been misquoted by him 
and, consequently, cannot be verified, found 
that there was nothing to show that the 
plaintiff had refused to submit to arbitration 
and held that he had, consequently, a cause 
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of action, whether it would succeed or not 
being another matter. “This decision, apart 
from being based on a misconception of the 
objection taken, is directly opposed to Kame 
rakh Nath v. Sundar Nath (l), in which it 
was held that section 407 (e), which corres- 
ponds to Order XXXIII, rule 5 (d), does not 
refer solely toa question of jurisdiction but 
that the applicant must make out that he 
has a good subsisting prima facie cause of 
astion capable of enforcement in Court and 
calling for an answer. It was not disputed 
that the plaintiff in that case was a pauper, 
but the Court below, after examining the 
plaintif and hearing objections, had come 
to the conclusion that the plaintif had not 
shown a prima facie reasonable cause of 
action and rejected the application for leave 
to sue as a pauper. Edge, O. J., and 
Burkitt, J., held that the Court below had 
addressed itself to the question whether the 
applicant had or had not shown grounds from 
which it might be inferred that he had a 
probable cause of action and further held 
that the mere statements in the plaint, which 
accompanies an application for leave to sue 
asa pauper, cannot be accepted as the sole 
materials on which a decision as to whether 
the applicant’s allegation do or do not show 
a right to sae can depend. They, conse- 
quently, held that the Oourt below had 
jurisdiction to decide the question and did 
decide it and that there was no illegality or 
material irregularity in its proceedings. 

Counsel for the respondent has relied on 
Debo Das v. Mohunt Ram CharaneDas (2) and 
Gopal Ohandra Neogy v. Bigoo Mistry (3) as 
being opposed to the raling of the Allahabad 
Court. They deal with facts clearly dis- 
tinguishable from those of the Allahabad 
case and of the present case in that the 
Courts with whose orders they dealt had 
entered fully into the merits of the suits 
instead of merely deciding what the Allah. 
abad Court held should be decided. 


For these reasons, I allow this application 
and set aside the order of the District Judge 
dated the 6th February 1912, and return the 
record for disposal in accordance with law, 
The costs awarded by the Court below will 
be refunded, if realized, and the costs of this 


(1) 20 A, 299; A. W. N. (1898) 36. 
(2) 2 0, W. N. 474, 
(3) 80, W, N, 70, 
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Court will be costs in the cause, Nv Coun- 
sel’s fee of this Courf, neither side having 
filed a certificate. 

Petition allowed. 


ALLAHABAD HIGH COURT. 
Saconp Civin Appaas No. 231 or 1912. 
January 24, 1913. 
Present:—Justice Sir George Knox, KT., and 
Mr. Justice Rafique. 

TARA GHAND AND otHers—PLAINTIFES 
—APPELLANTS 
versus 
BACHNUN SINGH AND OTHERS— 
DEFENDANTS—ResrponDents, 

Transfer of Property Act (IV of 1882), s. 52—Lis. 
pendens —Transfer of mortgage debt during pendency of 
partition suit —Assignment invalid-—Immoveable pro- 

erty. 
ý A. executed a mortgage in favour of B. in 1892, 
Next year, B. died leaving a widow C. and certain 
nephews. In 1901, the nephews instituiel a parti- 
tion suit amongst them and made 0. also a. party. 
During the pendency of the suit, O. assigned the 
mortgage debt of 1892 to D.: 

Held, that the assignment of the mortgage debt 
was void under section 52 of the Transfer of Pro- 
perty Act and could not affeot the right of any person 
other than C. l 

A transfer of mortgage debt is a transfer of im- 
moveable property within the meaning of section 52 
ofthe Transfer of Property Act. 

Chunni Lal v. Abdul Ali Khan, 28 A. 381; A. W. 
N. (1904) 9; Parshothan Narayan v. Chedda Lal, 29 A 
76, A. W. N. (1906) 283; 3 A, L. J. 676, followed. 


Second appeal from the decision of the 
District Judge of Benares, dated the 30ih 
October 1911. 

Mr. Dillon (with him Dr. Satish Ohandra 
Banerji and Mr. S. N. Sen), for the Appel- 
lants. 

Mr. J. N. Ohoudhri (with him Messrs. 
Kalindi Prashad and Haribans Sakar), for the 
Respondents. 

JUDGMENT. —The facts which have given 
rise to the present appeal are as follows:—On 
January 6th, 1892, a mortgage was given by 
Bechan Singh to one Faqir Chand. The latter 
died on November 13, 1893, leaving him sur- 
viving Musammat Sone Kuar, his widow and 
some nephews amongst whori was Tara Chand. 
On February 13, 1894, Musammat Sone Kuar 
obtained a succession certificate under Act 
VII of 1839. Her application for the certifi- 
* cate was not opposed by the nephews of her 
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husband. ©n January 10, 1901, Tara Chand, 
one of the nephews of Faqir Chand, instituted 
asuit for partition of the joint property 
making Musammat Sone Kuar as one of the 
defendants in the case. On January 16th, 
1901, Musammat Sone Kuar executed a deed 
of assignment in favour of Babu Ran Baha- 
dur Singh in respect of the mortgage of 
January 6th, 1892. The assignee sued on foot 
of the mortgage and obtained a decree on 
November 10th, 1903. In execution of his 
decree, he put up the mortgaged property for 
sale and the property was sold on September 
20;3h, 1904, and was purchased by Hazari Sheo 
Shanker Pershad. The partition suit of Tara 
Chand was pending all this time and it ended 
In @ compromise between the parties in 
consequence of which a decree in terms of the 
compromise was passed on June 9th, 1906, 
It may be observed here that Musammat Sone 
Kuar had died before Tara Chand and the 
other members of the family came to a com- 
premise. Under that compromise, the mort- 
gaze of January 6, 1892, was allotted to Tara 
Ohand. Oa August 6, 1910, Tara Chand 
brought a suit in the Court of the Munsif of 
Bonares for the recovery of the money due 
on the mortgage of January 5, 1892. ‘The 
suit was brought against the mortgagor and 
against Ran Bahadur Singh and Hazari 
Sheo Shanker Pershad. Among the 
allegations in the plaint,it was stated that 
Muszmmat Sone Koer had nə right to make 
the assigament and that the said assignment 
was invalid under the law. The purohaser 
of the mortgaged property resisted the saib 
on various grounds. It was urged in defence 
that Fakir Chand was separated from the 
other members of his family and that the 
dectrine of lis pendens did not apply to the 
case. It was farther asserted that Musammat 
Syne Kuar was competent to make the 
assigament and that the plaintiff was eg. 
topped from questioning it by reason of his 
having given consent to the grant of the 
succassion certificate to Musanmmat Sone 
Kuar. The learned Munsif dismissed the 
claim being of opinion that the assignment 
made by Musammat Sone Kuar was not 


invalid as section 52 of the Transfer of 
Property Act was inapplicable. The 
learned Judge on appeal affirmed the 


decision of the first Court. Tava Chand has 
c3mə3 up in second appeal to this Court. He 
contends that as the assignment in favour of 
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` Ran Bahadur Singh was made by Musammat 
Sone Kuar during the pendency of the 
partition suit, the assignment js vvid, For 
the respondents, the reply is that the trans- 
fer of the mortgage debt of January 6, 1892, 
does not fall within the definition of 
‘“immoveable property’? and hence’ the 
doctrine of lis pendens as enunciated in section 
52 of Acb IV of 1882 is not applicable. In 
support of thig contention, the learned 
Vakil for the respondents has referred to 
Gour’s “Law of Transfer’, Vol. I, (8rd 
Edition page 40), where theauthorities of 
the different High Courts ara collected and 
commented upon. Two rulings of this Court 
have also been referred to, namely, Abdul 
Majid v. Muhammad Fazzullah (1); Karim- 
un-nissz v. Phul Chand (2). In the case of 
Abdul, Majid v. Muhammad Faizullah (1), the 
decision turned upon the construction of 
section 3 of the Registration Act (III of 
1877). There it was held that according to 
the definition of immoveable property given in 
section 3ofthe Registration Act, the assignment 
of adecree for sale of hypothecated property 
did not fall under the definition of immove- 
able property. In the case of Kartm-un-nissa 
v. Phul Ohand (2), the question under 
consideration was whether a mortgage-bond 
should have bean attached under section 263 
or under section 274 of the old Code. And 
it was held that the attachment proceedings 
shoald have baen held under the latter sec- 
tion. None of thasa rulings touckes the 
point in issue between the parties to this 
appeal. Oa the contrary, there are later 
rulings of this Court which directly bear 
upon the point before us. In the casa of 
Ohunt Lal v. Abdul’ Ali Khan (3), the 
remarks of Sir Arthur Strachey, C. J. at 
page 835 are specially in point and conclude 
the question in favour of the appellants. 
The principle laid down iff. that case was 
followed in Parsottam Narayan v. Ohheda Lal 
(4). We, therefore, find that the assign- 
ment by Musammut Sone Kuar of the 
mortgage of January 6th, 1892 in favour of 
Ran Bahadur Singh was void under sac- 
tion 520f Act IV of 1882, and that the 
assignoment cannot affect the rights of any 
other person than Musammat Sone Kuar. 


(1) 18 A. 89; A. W. N, (1890) 186. 
(2) 15 A, 134; A. W. N. (1893) 51. 
3) 28 A. 331; A. W. N. (1904) 9. 
(4) 29 A. 76; A, W. N. (1906) 283; 3 A. L. J. 675. 
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It was also argued on bahalf of the respond- 
ents that the question of the validity of 
the assignment.on the ground of legal 
necessity should be gone into. We do not 
think that the point arises in the case con- 
sidering the view we have taken above. We, 
therefore, allow the appeal, sat aside the 
decree of the lower Appellate Court and 
remand the case to that Court to be disposed 
of according to law. Costs including in this 
Court fees on the higher scale shall abide the 
event, 

(ase remanded. 


MADRAS HIGH COURT. 
Civic Apprat No. 44 or 1909. 
October 21, 1912. 
Presené: —Mr, Jastice Miller and 
Me, Justice Abdur Rahim. 
KOLANDAVELU PILLAl—Aeeesuanr 
versus. 
ARMUGATHA PLILGAL AND OTHERS 


RESPONDENTS 

Limitation Act (XV of 1877), Sch. II, Aris. 118, 141, 
144-—-Suit for partition—Fatlure to sue to set aside 
adoption within time prescribed by law —Limitation. 

A suit for partition and for possession of the plain- 
tiff’s share in the family properties is not barred, 
simply because the plaintiff failed to sue to obtain a 
declaration that an alleged adoption of one of the 
family members was invalid or never took place. 

In such a suit, plaintiff is entitled to show that the 
adoption never took place or was invalid. 


Appeal against the decree of the Subordi- 
nate Judge of Nazgapatam in Original Petition 
No. 176 of 1907, in Original Suit No. 41 of 
1904. 5 

Messrs. T. R. Vencatrama Sastri and T, V. 
Gopalasawmy Muduliar, for the Appellant. 

Mr, 0. 3. Venkatachariar, for the Respond- 
ents. 

JUDGMENT. 

MILLER, J.—Tbis is a suit for partition. 
The plaintiffs father, the lst defendant and 
another (deceased) were three brothers. The 
2nd defendant, son of the Ist defendant, is 
alleged to have been adopted by the deceased 
3cd brother. , Phe question in the suit is 
whether this adoption was made or not. If 
it was made, as the family now stands, the 
plaintiff would be entitled to one-third of 
the family property. If it was not, hee 
would be entitled to one-half of the family 
property. The Subordinate Judge has held, 
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by reason of the period of limitation pres- 
cribed by Article 113 of the Limitation Act, 
that the plaintiff is not now entitled to ques- 
tion the adoption and, consequently, ke must 
pe allowed only an one-third share. The 
decision of the Subordinate Judge was passed 
at a time when it had been held in this 
Court that the period of limitation provided 
by Article 118 was applicable to all suits 
whether for possession or not which involved 
the question of the existence of an adoption 
That was before the decision of the Privy 
Council in Tirbhuwan Bahrdur Singh v. 
Ramashar Baksh Singh (1), which was follow- 
ed, of course, in this Court in Veluga Mangamma 
v. Bandlamudi Veerayyx (2) and Karnan 
Rama Row v. Venkoba Row (8), and which 
was in those cases understood to decide that 
Article 118 of the Limitation Act is no bar 
toa suit for possession. That view of the 
Privy Council in Tirbhuwan Bahadur Singh 
v. Ramesher Baksh Singh (1) has been con- 
firmed by the observation at page 432 in 
Muhammad Umar Khan v. Muhammad Niaz-ud- 
din Khan (4), where the Privy Council dis- 
tinctly pointed out that Tvrbhuwan Bahadur 
Singh v. Rameshar Baksh Singh (1), meant to 
decide that question. It was contended that 
there was a distinction between this suit and 
the caso in Tirbhuwan Bahadur Singh v. 
Rameshar Baksh Singh (1) and the two cases 
of this Court, the distinction being that 
Article.141 of the 2nd Schedule to the Limi- 
tation Act was applicable to those cases, 
whereas another Article 144 would ba appli- 
cable to the present suit, I entirely fail to 
follow this distinction. 1 ean understand a 
distinction based on the contention that 
Article 118 might be invoked in case where 
it is necessary for the plaintiff to set aside 
an adoption before he asks for possession. 
A distinction based on that is intelligible. 
But here there is no more reason why the 
plaintif should seek to displace this alleged 
adoption before proceeding with the suit for 
possession, so far as I can see than there was 


(1) 28 A. 727; 3 A. 
Bom. L. R. 722; 16 M. 
265; 9 O. 0. 377; 33 I. 

(2) 30 M. 308; 2 M. 

(3) 17 M. L. J, 282. 

(4) 39 0. 418; 13 Ind. Cas. 34d; 6 P. W. R. 1919; 
e (1912) M. W. N. 77; 11 M. L. T. 76; 9A. L, J. 187; 

15 O. L. J. 172; 12 P. L. B 1912; 22 M. L. J. 240; 14 
Bom. L. R. 182; 16 C. W. N. 458; 126 P, R. 1912. 


J. 695; 1Q 0. W. N. 1065; 8 
1 440; 4 OL. J, 403; 1 ML, 
Et 


fi; 
L: 
A. 15 

U. J. 178; 17 M. L. J. 188. 
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in all those other cases. No other distino” 
tion which is intelligible to me has been 
suggested, There appears to be no reason 
why the plaintiff should not apply to his 
suit for partition the words of their Lordships 
in Muhammad Umar Khan v. Muhammad 
Niaz-ud-din Khan (4), where they say: “The 
omission to bring, within the period prescrib- 
ed by Articla 118 of the second Schedule of 
the Indian Limitation Act, 1877, a suit to 
obtain a declaration that an alleged adoption 
was invalid, or never, in fact, took place, is 
no bar to a suit like this for possession of 
property.” It seems tome thatthe words are 
as applicable to this suit for partition and 
possession of a share as to the other suit 
which was for possession of the whole estate. 
If I am right, of course, the Subordinate 
Judge’s decision is wrong. The plaintift’s 
suit ig in time. The Subordinate Judge then 
finds, as a matter of fact, that the adoption 
questioned never did take place and that 
finding has not been contested in the argu- 
mént here. The decision of the Subordinate 
Judge that the plaintiff should get one-third 
of the property must, therefore, be modified 
by giving him one-half, 

There are a few other pcints taken in the 
appeal relating toitems of the property in 
respect of which orders have been made as 
to partition. First as to what are called E. 
schedule lands, z. e,, lands described in 
schedule H. attached to the plaint. Ap- 
parently they were not made the subject of 
a definite issue. The evidence is that they 
stand in the name of the 2nd defendant who 
was managing the property. The 2ad de- 
fendant alleged that they were his brother-in- 
law’s and the plaintiff says that onca the 
brother-in-law told him that he geve them 
to the Znd defendant. The 2nd defendant 
appears to have heen managing the property 
and the lands stand in his name. In the 
abserce of any other evidence as to their 
ownership, it should be taken that the lands 
belong to the family and they must be, there- 
fore, held to be family property divisible 
between the plaintiff of the one part and 
the 2od and 3rd defendants together of the 
other. P 

The third ground relates to the omission of 
certain outstandings which admittely belong to 
the family, from the partition. There is no 
doubt that the omission of these items frm 
the preliminary decree was merely accidental 
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and they will now be added to the property 
to be divided. 

There is a ground taken as to interest. 
. Interest was given by the Commissioner on 
some amounts collected after the suit by the 
Zod defendant who refused to produce the 
accounts aud to show what he had done 
with - the money collected by him. He ad- 
mitted as to some of it that he had lent it 
out on interest and as to some he said that 
he had spent it. The Subordinate Judge 
has disallowed interest simply on the ground 
that the preliminary decree has not provided 
for it, It seems to me that the Commissioner 
was right seeing that the 2nd defendant has 
not shown how he has disposed of the money 
collected by him, in giving interest as allowed 
by the Commissioner for those items. 

The final question is as to the costs of 
the suit, There is no doubt that the fact 
that a new partition will have to ba made in 
the place of the partition which has been 
effected is due to the plaintiff failing to 
appeal against the preliminary decree. He 
has allowed the partition to go on and 
now that will have to be modified and in 
fact re-made. I think the proper order as to 
costs of the snit will be that costs up till 
now will be provided out of the estate and 
costs of the fresh partition will be paid by 
the plaintiff, 

ARDUR RAHIM, J.—I agree. 

Decree modified. 


CALCUTTA HIGH COURT. 
Cryin Rone No. 6159 or 1912. 
January 3, 1913. 

Present :——dustice Sir Cecil Brett, Kr., 
and Mr. Justice Richardson. 
SURENDRA NATH MITRA AND otaers— 
PLAINTIPE3 -PETITIONERS 
VETSUS 
UPENDRA NATH BHATTA— DEFENDANT 
Oprosite PARTY. 

Succession Certificate Act {VII of 1889), s. 4 cl. (2) 
—Debt—Decree for rent—Decretal amount deposited by 
tenant — Whether amount is “rent.” 

The amoust of a decree for rent deposited by the 
tenant judgment-debtor is to be considered as rent 
even after the death of the decree-holder, and his 
heir is entitled to withdraw the money from Court 
witout the production of a succession certificate. 


Rule against the order of the Second 
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Munsif of Howrah, dated August 28th, 1912, 

FACTS.—Bipin Behari Mitra, the father 
of the petitioners, obtained a decree for rent 
against .the opposite party and executed it. 
The opposite party deposited the decretal 
amount, and Bipin Behari the decree-holder 
applied for a payment order in respect of the 
amount in deposit, but died before it was 
passed. Then the petitioners, the sons and 
heirs of the deceased Bipin Behari, applied to 
withdraw the amount. The Coart called 
upon them to produce a succession certificate. 
They contended that the amount in deposit 
was rent, and under section 4 clause (2) of 
the Sucsession Certificate Act, no such 
cartificate was necessary, and they did not 
file it. The Court overruled the contention 
and rejected the application for payment 
order on August 28th, 1912. The judgment 
was as follows: — 


“They (the petitioners) were called upon 
to produce a succession certificate. But their 
Pleader relies upon the case of Nagendra Nath 
Basu v. Satadal Basini Basu (1). The ruling 
is about a suit for rent. -But the present 
case is about decretal amounts in deposit in 
Court to the credit of the deceased father 
of the applicant. The amounts are no longer 
to be recovered as rent from a tenant; but as 
amounts of ordinary debt due to the father 
in deposit in Court including rent and costs 
realised. Bat as this was my practice in 
other places and no case of this Court has 
been referred to where payment owders in a 
similar case were passed without a succession 
certificate and as no case-law about the 
amount of rent decree in deposit in Court 
has been cited, I do not venture to pass the 
payment order without a succession certificate 
in a matter affecting fees payable. The 
application is rejected.” 

The petitioners then obtained this Rule. 

Baba Hart Charan Ganguly, for the Peti- 
tioners. : 


JUDGMENT.—No one appearing to 
oppose this Rule, we think that it should ba 
made absolute. The claim of the father of 
the petitioners was for rent. The fact that 
the claim was &llowed and a decree for ren} 
was obtained does not appear to us to have 
altered the character of the original debt 
which was one for rent. We, therefore, 
make the Rule absolate, set aside the order 


(1) 3 C. W. N. 294; 26 0, 586. e 
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of the Munsif respecting the application and 
direct that the amount claimed be paid to the 
petitioners. 

Rule made absolute, 


PUNJAB CHIEF COURT. 

Civit Bevisron Petition No. 1924 or 1910, 
Janusry Zlat 1913. 
Present:—Mr. Justice Robertson. 

Tae COMMERCIAL BAST INDIA 
AGENCY COMPANY, Listen, LAHORE — 
PLAINTIFE——PETITIONER 
versus 
Messrs. S. O. MUKERJI AND BROTHERS — 
DEFENDANTS— RESPONDENTS 

Jurisdiction—Indent form specifying place for settle- 
ment of disputes. 

Where an indent form clearly specifies that all 
disputes in connection with the indent are to be settled 
and adjusted upon in a particular place only, the 
Civil Courts of that place will have jurisdiction to try 
a suit arising out of the disputes in connection with 
the indent. 

Petition, under section 25 of Act 1X of 
1887, for revision of the order of the Judge, 
Small Cause Court, Lahore, dated the 8th 
April 1910, returning the plaint for presenta- 
tion to a proper Court. 

Babu M. N. Muterji, for the Petitioner. 

JUDGMENT.—Thore is no appearance for 
the respondent in respect of whom substitut- 
ed service has been ordered, 

Petition heard ex parte. 

The Lahore Conrts appear to have juris- 
diction. I set aside the order of the lower 
Court accordingly. The indent form clearly 
specifies that all disputes in connection with 
this indent are to be settled and adjusted 
upon in Labore only. This dispute is 
certainly “in connection” with this indent. 
The proposal is said to have been accepted 
at LaKore. See Muhammad Shafi v. Karamat 
Ali (1) and Sita Ram Marwari v. Thompson 
(2). The order of the lower Court is set 
aside ex parte and the case returned tor 
decision according to law. Costs to be costs in 
the cause. 


Pelition allowed. 
(1) 76 P. R. 1896. 
(2) 82 0. 884; 2 Œ. L. J; 66. 


MIHAN KHAN V. MUHAMMAD BAKHSH. 


PUNJAB CHIEF COURT. 
Seconp Orvin AreraL No. 224 or 1910. 
January 21,1913. 

Present: —Mr. Jastice Shah Din and 
Mr. Justice Chevis. 

MIHAN KHAN— PLAINTIFE —APPELLANT 
versus 
MUHAMMAD BAKHSH AND 0OTHERS—- 


DEFENDANTS— RESPONDENTS. 
Lease--Contract of lease—Oommencement of lease 
postponed to future dale—Hzecuted or executory contract 
Specife performance —Right to sue—Oo-lessee. 


A. completed contract of lease is an executed con- 
tract and not merely an executory contract, although 
the commencement of the lease has been postponed 
to a future date. 


A suit for specific performance is nob necessary in 
regard to such a lease. a 


Second appeal from the decrees of the 
Divisional Judge, Jallundur Division, dated 
the 10sh February 1910, reversing that of 
the Munsif, lst class, Jullundur, dated the 
3lst July 1909, decreeing plaintiffi’s claim. 


R. B. Pandit Shiv Narain, for the Appel- 
lant. 
Mr. Fazl-7-Ausiin, for the Respondents, 


JUDGMENT.—By a registered deed, 
dated the 21st November 1908, Mihan Khan 


_and Jiwa took from one Ghulam Muhammad 


a lease of 96 kanals, 6 marlas of land situate 
in village Budhewali, Tehsil Juollandur, for 
a period cf 10 years at an annual rent of 
Rs. 75. The lease was to commence from 
kharif of Sambat 1966 corresponding to 
1909 A. D. The Patwarz reported the lease 
for the necessary mutation to ba effected, bat 
Jiwa, lessee, refused to abide by the contract 
of lease and Ghulam Muhammad, lessor. 
objected to its being entered and acted 
uponia the revenue papers. Mutation was, 
therefore, refuged by order of a Revenue 
Officer dated 12:h January 1909. Ghulam 
Muhammad died soon after; and on the 25th 
May 1609 Mihan Khan brought the present 
euit for possession of the whole land covered 
by ihedeed of the 21st November 12303 
against the sons of Ghulam Mahammad, 
defendants Nos. 1 and 2, impleading his co- 
lessee Jiwa alsoas a defendant. The suit 
was resisted by defendants Nos. leand 2 on 
certain grounds which are set forth in the 
jadgment of the first Court, and four issues 
were drawn by that Court with reference to 
these grounds, : 
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The first Court decreed the claim; but on 
appeal the learned Divisional Judge dis- 
missed the suit on the sole ground that singe 
Jiwa co-lessee of the plaintiff, Mihan Khan, 
had declined to claim specific performance 
of the contract of lease, it was not open to 
Mihan Khan to enforces the said contract 
specifically against the lessor or his legal 
representatives. The learned Judge has 
cited Satur Rahman v. Maharamunnessa 
Bibi (1) in support of his view. 

The plaintiff has preferred a further appeal 
to.this Court, and on his behalf, Pandit Shiv 
Narain has urged that the deel of the 21st 
November 1968, upon which the suit is based, 
embodies an executed contract and not mere- 
ly an executory contract of lease in regard 
to which the plaintiff could have brought a 
suit for specific performance, and that, there- 
fore, the ruling of the Calcutta High Court 
relied upon by the Divisional Judge, assum- 


- ing it to be correct, has no application in this 
Case. 


After hearing Mr. Fazal Husain we 
are of opinion that the contention advanced 
by Pandit Shiv Narainis perfectly correct, 


“and this appeal must, therefore, succeed. 


From the wording of the deed of 1908 it is 


_.. perfectly clear that Ghulam Muhammad 
- - * entered into a completed contract of lease with 


Mihan Khan and Jiwa, and that there was 
not between the parties a mere agreement to 
grant a lease ab a fubure time. No doubt, the 
commencement of the lease was postponed 
to a future date, but that facb is insufficient 
of itself to make the contract an executory 
one; and, in fact, the Counsel for the respond- 
ent did not seriously support the view of the 
nature of the lease taken by the Divisional 
Judge. 

As the Divisional Judge decided the case 
upon a preliminary point, we accept this 
appeal, revese his judgment and decree upon 
that point and remand the case to him for 
re-decision on the merits. The stamp on 
appeal shall be refunded and other costs will 
be costs in the cause. 


Appeal allowed; case remanded, 
(1),24 C. 832. 
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LOWER BURMA CHI#F COURT. 
Brest Crvi Appeat No. 20 or 1911. 
August 25, 1912, 
Present:——-Mr. Justica Hartnoll and 
Mr. Justice Young. 
KO KAN GYI AYD ANOTHER —DeRANDANTS 
— APPELLANTS 
Versus 
MA PYU AND ANOTHER BY YHRIR AGENT 
MAUNG SAN WIN — PLANTIER — 


RESPONDENT. 

Buddhist Law—Inheritance--Share of paternal and 
maternal uncles and aunts of deceased nephew or niece 
—Kinwun Mingy’s Digest, ss. 108, 296, 308, 311. 

The paternal and maternal uncles and aunts of a 
deceased nephew or niece should, in the absence of 
any nearer relatives and in spite of the father of such 
nephew or niece having predeceased the mother or 
tice versa, share equally in the estate. 

Tun Aung v. Pan Nyo, U. B. R., Civil (1897-9101), p. 
172, referred to. 

There is no preference of the paternal over the 
maternal side. 


Appeal against the judgmaent and decree 
of the District Judge of Hanthawaddy. 

Mr. Sivaya, for the Appellants. 

Mr. Kyaw Din, for the Respondent. 

JUDGMENT. 

HARTNOLL, J.—This is a suit concerning 
the estate of one Ma Thein May. Her 
parents were Mg. Po Kyi and Ma San, who 
both predeceased her. Mg. Po Kyi died before 
Ma San. Ma Thein May died in November 
1904 without leaving any issue but she left 
the following near relations surviving her :— 
Ma Pyu, the youger sister of Mg. Po Kyi; 
Meg. Po Nga, the younger brother of Mg. 
Po Kyi; Mg. Kan Gyi, the elder brother 
of Ma San; Ma Shwe Te, the younger 
sister of Ma San: Ma Shwe Me also the 
younger sister of Ma San. The plaintiffs 
are the first two of the above; and the 
defendants the last three. The plain- 
tiffs sued the last three for their share 
of Ma Thein May’s estate. Me. Kan Gyi 
and Ma Shive Te resisted the claim. Ma 
Shwe Me did not do so. The *District 
Court gave the plaintifs each a fifth 
share in the estate andit is against that 
decision that Mg. Kan Gyi and Ma Shwe 
Te appeal. 

The firsh two grounds taken are those 
of Buddhist Law. In the first place, it 
is aruged that, as Ma San died after 
Mg. Po Kyi, Ma Thein May's property 
should go to the relations of Ma San. In 
the second places, itis urged that as there 
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was neglect on the part of the relations 
on the paternal side they have lost their 


right to inherit. As regards the first 
point, sections 296 and 308 of the Kin- 
wun Mingyi’s Digest were relied on. 


Section 296 only partially deals with the 
matter. Section 3808 is not applicable. 
Section 103 was referred to buat that 
obviously relates to an archaic state of 
society. The right section to apply is 
section 311. The general rule to be drawn 
from a consideration of the texts in that 
section is that there is no preference of 
the paternal over the maternal side and 
vice tersa and that seems to bein accordance 
with common sense as there is no reason 
why one side should be preferred to the 
other. It was followed in the case of Tun 
Aung v. Pan Nyo (1), I do not see how 
the fact that Ma San died after Po Kyi 
affects the question. It is not her estate 
that is in dispute but that of her daughter, 
Ma Thein May. On the second point, that 
the respondents have, by neglect, forfeited 
their rights, I would say only that no such 
neglectag would entitle forfeitureof inheritance 
is proved. Ma Thein May lived with the ap- 
pellants, bub she had her own property and 
could look after herself. She may have been 
fonder of appellants than the rest of her 
relatives but that is no good ground for 
disinheriting the latter. In the absence of 
specific instances of neglect, the contention 
cannot prevail. 

The remaining grounds are that the District 
Court shold have granted an adjournment 
on the 3lst October 1910 and that appel- 
lant’s Advocate had no instructious to abandon 
certain issues, lam unable to see that the 
District Judge exercised an unwise discretion 
in refusing the adjournment asked for. The 
appellants were represented by Counsel and 
if they wanted Mr. Halker, they should have 
seen that he did not go to Toungoo. I also 
see nothing in the contention that Mg. Lu Ni 
had no power to abandon certain of the issues, 
He did so and presumably on instructions. 
Mg. Kan Gyi was in Court that day and so 
were four of the witnesses out of the five 
cited by him. When he saw that matters, 
he wished gone into, were not allowed, he 
should have himeelf objected and brought it 
to notice. That he did not, shows that Lu 


Ni acted on instructions and in any case he 
(1) U. B. R., Civ., (1897-1901) 172. 
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did abandon certain issues aud this abandon- 
ment can not now be disputed. 
I would dismiss the appeal with costa. 
Young, J.—I concur. f 
Appeal dismissed. 


MADRAS HIGH COURT. 
Seoonp Civit Arrear No. 1569 or 1911. 
December 17, 1912. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar. 
VELAYUTHA MUPPAN, MINOR AND 
REPRESENTED BY HIS MOTHER NEXT FelEND 
PICHAK ARI—Derenpant—-APPELLANT 

TETSUS i 
P. L. V. A. SUBRAMANIAM CHETTI— 


PLAINTIFF — RESPONDENT. 

Sale in emecution—Attachment before judgment— 
Property outside Court's jurisdiction-—Sale without 
objection —Issue of ceitificate—Objection to sale after- 
wards—Sale not nullity—Fictitious vendee from 
judgment- debtor. h NY. 

A. sale in execution of decree is not invalid merely 
because there was no attachment before sale or the 
attachment of the propert y was made before judg- 
ment by a Court within whose territorial jurisdiction 
the property attached was not situate. | 

Ramasamy Naick v. Ramasawmi Chetti, 30 M. 265 
at p. 261; 2 M. L. T. 167; 17 M. L. J. 201, followed. ° 

Where in pursuance of an attachment before Judg- 
ment, property outside the territorial jurisdiction of 
the Court has been sold in execution of the 
decree, without objection by the judgment-debtor 
and the sale-has been confirmed, if isnot open to the 
judgment-debtor to object tothe safe after he has 
allowed the sale to take place without objection and 
the sale certificate has issued, although he could suc- 
cessfully do so before the sale and its confirmation. 

Gomatham Alomela v. Komandur Krishnamacharlu, 
27 M. 118, relied upon. l 

Per Sadasiva Aiyar, J.— Persons, who get sham con 
veyances from the judgment-debtor, intended neither 
to vest title nor juridical possession in the vendees, 
are in the same position asthe judgment-debtor and 
oan take no objection where the latter could not ob- 


ject. 

Second appeal from the decree of the 
Subordinate Judge of Tuticorin, in Appeal 
Suit No. 609 of 1909, preferred against that 
of the District Munsif of Tuticorin, in O. S. 
No. 238 of 1903. ‘ 


LA 
Mr. V. Venkatachariar, for the Appellant. 
Mr. O. V. Anantakrishna Aiyar, for the 
Respondent, ° 
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a JUDGMENT. 

SangaRAN Nare, J.— It has been held 
in Krishnasami v. Engel (1), that a Court 
is not entitled to attach. before judgment 
property outside its territorial jurisdiction. Mr. 
Justice Abdur Rahim has expressed a contrary 
opinion in Amara Veerayya v. Anumata Ohetis 
Pichayya (2). However, itis unnecessary 
to consider whether this latter case was 
rightly decided as I see no reason to differ 
from the judgment in Ramasami Naik v. 
Ramasawmy Ohetit (3) holding that a sale 
in execution of a decrees is not invalid 
though there was no attachment before sale. 
That case follows the rulings reported as 
Sharoda Moyes Burmonee v. Wooma Moyee 
Burmonee (4) and Kishory Mohun Roy v. 
Mahomed Mu:affar Hossein (A). The Full Bench 
decision in Mahadeo Dubey v. Bhola Nath Dichtt 
(6) is diasented from in the Calcutta case 
decided otherwise. But that Court has since 
decided in Sheodhyan v, Bholanath(7), that the 
Fall Bench decision in Mahadeo Dubey v. Bhola 
Nath Dichit (6) is no longer law, as it is in- 
consistent with the decision of the Privy 
Council therein referred to. I, therefore, hold 
that the sale is not null and void The further 
question is whether the Court had power t3 
sellthe property outside the jurisdiction of the 
Court. This Court has decided that though 
a Munsif should not have entertained a suit 
for the sale of land situated withiu the 
jurisdiction of another Munsif, a decree passed 
without objection is binding on the judgment- 
debtor if he was competent as regards the 
value and nature of the suit to exercise jurisdic- 
tion and the learned Judges held that it was 
not open to thejudgment-debtor to object to the 
validity of the decree in execution; Gomatham 
Alamelu v. Komandur Krishnamacharlu (8). 
I am not prepared to differ from this judg- 
ment. It follows from this that even if the 
judgment-debtor could have successfully 
objected to the sale of the property before sale 
and confirmation, it is not open to him to do 
so after he has allowed the sale to take place 


(1) 8 M. 20. 

(2) 31 M. 502; 4 M, L. T. 848. 

(3) 80 M. 255 at p. 261; 2 M. L. T. 167; 17 M. L. J. 
201 

(4) 8 W. R. 99 

(5) 18 @. 188. 

(6) 5 A. 86; A. W. N. (1882) 186, 

(7) QL A. 31L - 

£8) 27 M.118, . 


~ 
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without objection and sale certificate has 
issued. I must, therefore, disallow this 
objection. 

The other objections taken relato to findings 
of fact. I would dismiss the second appeal 
with costs. 

Sapastva AIYAR, J.—I concur inthe judg- 
ment justnow pronounced. I am not sure 
that Gomatham Alamelu v. Komandur 
Krishnamacharlu (8), does not go too far in 
conferring jurisdiction on a Court to pass a 
decree for sale of immoveable property outside 
its jurisdiction provided the nature of the 
suit and the pecuniary jurisdiction over 
the claim are within the ordinary jurisdic- 
tion of the Court. But that decision 
was passed so long ago as 1903, and provided 
that the effect of such a decree is confined 
as in that case to preventing the judgment- 
debtor from taking any objection as to the 
validity of the decree after it had become 
final between the parties, I do not think 
that it requires re-consideration by a Full 
Bench after this lapse of time. If the 
judgment-debtor could not object to a decree 
for sale, he cannot also object to an execu- 
tion sale of properties outside jurisdiction 
after it has taken place without objection. 
Persons who get or have got sham convey- 
ances from the judgment-debtor intended 
neither to vest title nor juridical posses» 
sion in the vendees, cannot also object and 
the appellant in this case is such a fictitious 
vendee. The appeal must, therefore, be dis- 
missed with costs. 

Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
FULL BENCH, 

Civiu Rererence No. 4 of 1912 ARISING our 

or Orvin Misornnanrous Arrea No. 163 

oF 1911, 
June 19, 1912, 
Present:—Sir Charles Fox, Kr., Chief Judge, 
Mr. Jastice Hartnoll, Mr. Justice Parlett and 
_ Mr. Justice Robinson. 
TUN YA—Insoivenr— APPLIGANT 
VETSUS 
SUBAYA PILLAY AND ormers—Oreprrors 
—~ RESPONDENTS. 

Provincial Insolvency Act (III of 1907), ss. 6 (3), 15 
(1), 16—-Adjudication” order—Abuse of ‘process of 
Court—Fraud—“Any sufficient cause”—“Satisfied by 
the debtor.” 

The words ‘for any sufficient canse’, in sub- 
section 1 of section 15 of the Provincial Insolvency 
Act of 1907, are governed by the words ‘satisfied by the 
debtor’ in the same sub-section, A Cours is, therefore, 
bound to pass an adjudication order on a debtor's pe- 
tition if he ia entitled to present an insolvency peti- 
tion urder the provisions of sub-section 3 of section 6. 

Arunachellam Chetty v. Maung Po Thin, 4 Bur. L. 
T, 17; 9 Ind, Cas. 461, overruled. 

Girwardhari v. Jai Narain, 32 A. 645; 7 Ind. Cas. 

39; 7 A. L. J. 835; Udai Chand Matty v. Ram Kumar 
Khara, 15 O. W. N. 218; 12 0. L. J. 400; 7 Ind. Cas. 
894 and Sheikh Somiruddin v. Srimati Kadarmoyi 
Dasi, 15 C. W. N. 244; 12 0. L, J. 445; 7 Ind. Cas. 
691, foliowed. ; 
, A Court exercising jurisdiction under the Provin- 
cial Insolvency Act, 1907, has power to reject or dis- 
miss a petition for adjudication as an insolvent if 
such petition appears to be an abuse of the process 
of the Court, either before or after the adjudication. 

According to Erglish cases, nothing short of obvious 
fraud on the part of a debtor would render him Hable 
to have his patition rejected or dismissed on the 
ground of its being an abuse of process of Court. 


Mr. Maung Ba Thein, for the Applicant. 
Mr. Banerjt, for the Respondents. 


ORDER OF REFERENCE. 

The following was the order of referenca 
by a Bench consisting of the Chief Judge and 
Mr. Justice Hartnoll: 

The appeliant had been arrested in 
exesutign ofa decree. He was released on 
giving security under section 55 (4) of the 
Civil Procedure Code to apply to ba declared 
an insolvent. He made such application 
to the District Court and a day was fixed for 
hearing it. On the dateto which the hearing 
was adjourned, the District Judge dismissed 
the petition on the ground that appellant had 
neglected to bring his accounts into Court, 
, and it was mere trifling with the Court for 
him to go up for his examination without 
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the accounts which would disclose his 
financial position and enable him to answer 
questions about his dealings. ° : 
- On appeal, it had been urged on his behalf 
that the District Court was not empowered to 
dismiss the petition on the above grounds 
and that under sections 15 and 16 of the Pro- 
vincial Insolvency Act, the Court was bound 
ov his application to adjudicate him insolvent 
since there was no question as to his being 
ee to present his petition under the 
eb. . 
The question whether the Court was bound 
to make an adjudication depended, so far as 
the Act provides, upon the proper con- 
struction of the last thirty-threa words of 
sub-section (1) of section 15 of Act IIL of 
1907, They were “or is satisfied by the 
debtor that heis able to pay his debts or 
that for any sufficient cause, no order ought 
to be made, the Court shall dismiss the 
petition.” In Arunachellam Chetty v. 
Maung Po Thin (1), a Bench of this 
Court held that the above words enabled the 
Court to dismiss a petition for any sufficient 
cause. This construction separates the 
words “by the debtor” from the words “or 
that for any other sufficient cause; so that 
the section might be read:— Where the 
Court is satisfied that for any other sufficient 
cause, no order ought tobe made, the Court 
shall dismiss the petition.” The question 
whether this constraction was right, was 
raised in Subbiah Pillay v. Abdul Rashid 
(2) but it was unnecessary to decide 
it since an adjudication had been mada 
in that case. In ona case in the Allah- 
abad High Court, Nathu Mal v. Districi 
Judge of Benares (3), a Bench of that 
-Gourt construed the sub-section in the 
same way as this Court had done in 
Arunachellim Chetty v. Maurg Po Thin 
(1), but in another later case Qirwardhri v. 
Jat Narain (4),in the same Court, another 
Bench held that thelast 33 words of sub-section 
(1) of section 15 refer only to the case of an 
insolvency petition presented by a creditor 
and that the words, “for any sufficient 
cause” were governed by the words’ "satisfied 
by the debtor,” which involved the reading 
$ 


(1) 4 Bur. L. T. 17; 9 Ind. Cas, 461. 
(2) 4 Bur, L. T.-18; 9 Ind. Cas. 462. 
(3) 32 A. 547; TA. L. J. 602; 6 Ind. Cas. 870, 

(4) 32 A, 645; 7 Ind. Cas. 39; 7 A. L J. 835. 6 
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of the words as “where the Court is satisfed 
by the debtor that for any other sufficient 
cause no order ought to be made.” In Udaz 
Chand Matty v. Ram Kumar Khara (5), a 
Bench of the Calcutta High Couartin effect 
adopted the same construction of the wording 
in question. Wethink thatin view of the 
wording being open to different constructions, 
the following question shouid be referred to 
2 Full Bench of this Court for decision:—~ 
“Are the words ‘that for any sufficient cause’ 
in sub-section (1) of section 15 of the 
Provincial Insolvency Act, 1907, governed by 
the words ‘satisfied by the debtor’ in the 
same sub-section?” The District Judge in 
the present case does not state expressly 
under what authority he purported to act ia 
dismissing the petition. Judging from the 
wording of his order, it might be that he 
considered that the application to be adjudged 
an insolvent was an abuse of the process of 
the Oourt. If so, there arose the further 
question, whether a Court exercising juris- 
diction under the Provincial Insolvency Act, 
1907, has power to reject or dismiss a petition 
which it considers to be an abuse of the 
process of the Court. The question was 
partially dealt with in the ease of 
Girwardhart v. Jat Narain (4) but not 
definitely decided. We consider it desirable 
that it should be considered and decided by a 
Fall Bench of this Court. We accordingly 
refer under section 11 of the Lower Burma 
Courts Act to a Full Bench of this Court the 
‘question above set out and also the following 
question :—“ Has a Court, exercising 
jurisdiction under the Provincial Tasolvency 
Act, power to reject or dismiss a petition by 
a debtor for his adjudication as an insolvent 
ifit considers that such petition is an abuse 
of the process of the Court?” 
- ORDER OF FULL BENCH. 

The following was the order passed by 
the Full Bench:— 

Fox, C. J.—The two NAGA for decision 
are: 

(1) Are the words “that for any suffi- 
cient cause” in sub-section (1) of section 
15 of the Provincial Insolvency Act of 1907, 
governed by the words “satisfied by the 
debtor” in the same sub-section? 

(2) Has ae Court exercising jurisdiction 

| 


a 15 0. W. N. 213; 12 0, L, J. 400; 7 Ind. Cas. 
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under the Provincial Insolvency Act, 1907, 
power to reject or dismiss a petition by a 
debtor for his adjudication as an insolvent, 
if it considers that sach petition is an abuse 
of the process of the Court? 

In the case of Arunachellim Oheity v. 
Maung Po Thin (1), the Bench, of which 
I was a member, took the same view 
regarding sub-section (1) of section 15 of the 


Provincial Insolvency Act, 1907, as that 
expressed by a bench of the Allahabad 
High Court in Nathu Mal v. District 


Judge of Benares (3). This was that the 
section enabled the Court to dismiss for any 
sufficient cause a debtor’s petition to ba 
adjudged an insolvent. After re-considera- 
tion of the wording of the sub section and of 
the later judgment of a Bench of the Allab- 
abad High Court in Girwardhart v. Jat 
Narain(4) and of Benches of the Calcutta High 
Court in Udat Chandra Matty v. Ram Kumar 
Khara (5) and Sheikh Samiruddin v. Srimats 
Kadarmoyi Dasi (6), I do not think the above 
view can be adhered to. 

The arguments in support of the opposite 
view are sat out in the judgments last refer- 
red to and it is unnecessary to repeat them. 

I would answer the first question referred 
to in the affirmative. 

According to this answer, a Court is bound 
to pass an adjudication order on a debtor's 
petition when (a) his debts amount to five 
hundred rupees, or (b) he has been arrested 
or imprisoned in execution of the decree of 
any Court for payment of money, or (e) 
an order of attachment in execuéion of such 
a decree has been made, and is subsisting 
against his property; for in any such cases, 
a debtor is by section 6 given the right to 
present an insolvency petition. 

Upon an adjadication order being made 
under section 16, the debtor, if in prison for 
debt, must be released. As stated in one 
of the judgments above quoted, the Act has 
made a complete change in the law in favour 
of debtors, It is somewhat difficult to see 
why arrest and imprisonment for debt in 
execution of decrees for money is retained at 
all, if an imprisoned debtor can so readily 
obtain his release. 

It may be éhought also that the examina- 
tion of the debtor as to his conduct, dealings 


(6) 150. W.. N. 244; 120. L, J. 445; 7 Ind. Cas, 
691. ; 
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and property at the hearing of his petition 
i3 aimless, if the only thing a Court can do 
at the end of the hearing is to make an order 
of adjodication and release him. This 
thought may be strengthened by the fact 
that the Act nowhere compels an insolvent 
to apply for an order of discharge after the 
adjudication order. Section 44 says that a 
debtor may atany time ofter the order of 
adjudication apply for his discharge. The 
Act contains no provision similar to that 
in section 41 of the Presidency Towns 
Insolvency Act which enables the Court to 
fix by rule a time within which an insolvent 
must apply for an order of discharge. It is 
notorious that insolvents outside of Rangoon 
scarcely ever apply for suchanorder. Having 
obtained release from imprisonment, they are 
satisfied, and thereis nothing to compel them 
to do anything more. The fraudulent debtor 
is thusin a far more advantageous position 
than he was in under the old Civil Procedure 
Code. It appears fo us, however, that a 
change in the procedure of the Courts may 
prevent the Act from being as ineffectual as 
it has baen up to the present, even when the 
view adopted in Arunachellam Oheity v. 
Maung Po Thin (1) has been applied. 


The examination of a debtor under section 
14 of the Act might be regarded as if it were 
the public examination of aa insolvent under 
section 27 of the Presidency Towns Insolvency 
Act, that is to say, as ameans of discovering as 
much as can be discovered at the time about 
the debtors property and his conduct and 
dealings. On passing the adjudication order, 
a date might be fixed for a farther examina - 
tion of the-debtor under sub-section 1 of 
_ section 43 of the Act. The date should be 
after a period sufficient to give the creditors 
ample time to investigate the truth of the 
debtor’s statements on his first examinaticn 
and to prefer charges against him, if any are 
so minded, of offences punishable under sub- 
section’2 of the section, or to make any repre- 
sentation to the Court against granting him 
an absolute order of discharge in case the 
debtor should apply for such an order. If 
ereditors, after being given an opportunity to 
make representations to the Gourt regarding 
an insolvent, do not choose to doso, they can 
scarcely complain of the inefficiency of the law 
in punishing fraudulent debtors. 

In regard to the second question referred 
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under səction 47 of the Act, a Court exercis- 
ing jurisdiction under the Act has the same 
powers as it has in the exercise of original 
civil jurisdiction. Section 151 of the Civil 
Procedure Code recognises there being 
inherent power in a Court to make such 
orders as may be necessary for the ends of 
justics, or to prevent abuse of the process 
of the Court. If a petition by a debtor 
appeared to a Court to be plainly an abuse 
of the process of the Court, I think the 
Court would have power on that ground to 
reject it. Similarly, if after an adjudication 
order, it were found that the petition of a 
debtor was a mere abuse of the procass of the 
Court, it would have jurisdiction to annul 
the order and to dismiss the petition. 


I would answer the second question 
referred iu the affirmative. It is impossible 
to lay down any rule or general statementas 
to what is an abusa of the process of an In- 
solvency Court. In Ho purte Painter, In re 
Painter (7), it was held that the pre- 
sentation of a petition in bankruptcy by a 
debtor in order to avoid payment of a 
decree for damages aud costs ont of his 
pension was nob an abuse of the process 
of the Court. 


Similarly in In re Hancock, Ha parte Hillezrys 
(8), the presentation of a patition by a debtor, 
who had no assets beyond his personal earnings, 
and who had only one creditor, was held 
not to be such abuse. The same was held 
in the somewhat similar case of In re 
Archer, Ex parte Archer (9). The case of In 
re Betts, Ex parte Oficial Receiver (10) 
is the only case which I have been able 
to discover in which the presentation of 
a bankruptey petition by a debtor has 
been held to have been an abuse of the 
process of the Court. In that case it 
appeared that the debtor was in the habit 
of filing such petitions and that the 
bankruptcy law was being made use of in 
order to assist him in his frauds on his 
creditors, and to enable him to get credit, 


(7) (1894) 1 Q. B. 85; 64 L. J. Q. B. 22; 7i L. P, 
581; 1 Manson 499; 15 R, 16; 43 W. R. 144. 

(8) (1904) 1 K. B. 633; 73 L. J. K. B. 246;90 L. T, 
339; 52 W. R. 546; 11 Mansoni. ° | 

(9) (1904) 20 T. L. R. 390. 

(10) (1901) 2 K. B. 39; 70 L. J. K. B. 511; 84 L. T, 
427; 49 W.R, 447; 8 Manson 227; 17 T. L. R. 388: -> 
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while all along he had the intention of 
getting rid of his liabilities by filing his 
own petition. From these cases in the 
Courts in England it may ba gathered 
that nothing short of obvious fraud on the 
part of a debtor would render him liable 
to have his petition rejected or dismissed 
on the ground of it being an abuse of the 
process of the Court. 

HARTNOLL, J.—I coneur. 

-Rosiysonx, J.—I concur. 

PARLETT, J.-—I concur. 
Petition dismissed. 


ALLAHABAD HIGH COURT. 
Smeconp Civit APPEAL No. 1276 or 1911, 
January 25, 1913. 

Present: —J ustice Sir George Knox, Kt., and 

Mr. Justice Rafique. 
RAM RATAN LAL—~—Dereypant—~ 
APPELLANT 
versus 
ABDUL WAHID KHAN AND ANOTHER-—- 
PLALNEIFFS—-RESPONDENTS. 


Vendor and purchaser—Portion of purchase money ` 


left with vendee for payment of debt-Portion of debt 
remitted— Vendors right to recover the balance of pur- 
chase money from vendee, 

A, mortgaged her property to her son-in-law, B. 
in 1902. A. died leaving ason,'C. and a daughter 
D., who had been married to B. Both C. and D. suc- 
ceeded to the property left by A. under the Muham- 
madan Law. C. solda portion of his share of the 
property to E. and ont of the consideration money, he 
left Rs. 5,426 in deposit with the vendee to discharge 
the entire mortgage debt of 1902 in favour of his 
brother-in-law, B. B., while taking the mortgage 
money, remitted one-third of it which was due from 
his wife, D. 0. brought a suit to recover the money 
so remitted from his vendee: 

Held, that C. could recover the money from Æ. 
and his suit was maintainable. 


Second appeal from thè decisionof the 
Subordinate Judge of Fatehgarh dated llth 
November 1910. 

The Hon'ble Dr. Sundar Lal (with him Dr. 
Satish Chandra Banerji), for theAppellant, 

Mr B. E. O’Oonor . (with him Mr. M. L. 
Agarvala), for the Respondents, 

JUDGMENT.—It appears that one 
Musammat Jafri Begam was a part pro- 
prietress of the villages of Mirpur, Qamarad- 
‘dinnagar, Ataipur Jadid, Raipur and 
Wehalpur, situate in the District of Farrakh 
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abad. She executed a degd of simple mortgage 
on the 10th of October 1902 in respect of 
her shares in the said villages in favour of 
her son-in-law, Muhammad Yusuf Ali Khan, 
in lien of Rs. 2,500. The sum of Rs. 635-8.0 
out of the mortgage loan was left in the hands 
of Mohammad Yusuf Ali Khan for payment 
toons Abdul Rahim Khan a prior mort- 
gages, 

Musimmait Jafri Begam died without 
redeeming the mor!gage of 1902 and left her 
surviving a son and a daughter called Abdal 
Wahid Khan and Musammat Zebun-nissa 
Begam respectively. 

Muhammad Yusuf Ali Khan is the hueband 
of Musimmat Zebun-nissa Begam. 

Under the Muhammadan Law, Abul Wahid 
Khan inherited two thirds and his sister 
Musammat Zebun-nissa one-third of the pro- 
perty left by their mother. The brother and 
thesister became liable for the paymentof their 
mother’s debts also in the same proportion, 
Abdul Wahid Khan found that his sister was 
not anxious to join himin the discharge of 
the mortgage of 1902, which was in favour 
ofher husband and which, if not paid up 
soon, was likely to swallow up the mortgaged 
property as the mortgage carried 2 per cent, 
per mensem compound interest. He could 
not redeem hisown share only by paying 
the proportionats amount ofthe mortgage 
money nor had he ready-money to pay his 
proportionate share on the entire mortgage 
money. He, therefore, decided to sell part of 
the proparty inherited by him from his 
mother and to pay off from the "proceeds of 
the sale the entire mortgage and then sue 
his sister for the amount due from 
her. 


Accordingly, on the 22nd of June 1907, he 
gold his two-thirds share insome of the mort- 
gaged villages, to one Ram Ratan Lal for 
Rs. 600. The sumof Rs. 5,426 was left in de- 
posit with the vendee for payment to Muham- 
mad Yusuf Ali Khan in discharge of the entire 
mortgage debt due on the deed of 1902 up to 
the date of sale. After the sale of 1907, 
Muhammad Yasuf Ali Khan intimated to the 
vendes and Abdul Wahid Khan that he, 
Muhammad Yasuf Ali Khan, had remitted ones 
third of the mortgage debt, the amount due 
from his wife and desired to be paid the 
balance, v%., two-thirds of the mortgages 


money, Bat the vendee made no payment, 
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On the 21st June 1910, Abdul Wahid 
Khan instituted a suit in the Court of the 
Subordinate Jadge of Farrukhabad for the re- 
covery of Rs.1,808-10-8, one third of Rs. 5,425 
the money left with Ram Ratan for pay- 
ment to Muhammad Yusuf Ali Khan on 
account of the mortgage of 1902 on the 
allegation that as Muhammad Yusaf Ali 
Khan had remitted the proportionate 
amount due from his wife on the mortgage 
in question, Ram Ratan must refand it. 
The claim was brought against Ram Ratan 
and Muhammad Yusuf Ali Khan, the latter 
being made a proforma defendant in the 
case. Ram Ratan alone resisted the anit. 
He denied the right of Abdul Wahid Khan 
to claim refund for portion of the sale price. 
He said that he had compounded for Rs 2,500 
the claim of Muhammad Yasuf Ali Khan 
in respect of the mortgage of 1902 and had 
paid the latter the said sum jn full satis- 
faction of the entire mortgage debt. He 
further stated that the payment had been 
endorsed on the back of the deed which had 
been taken from the mortgagee but which 
had been lost. The loss af the deed had 
eucouraged Abdul Wahid Khan in collu- 
sion with his brother-in-law to bring a false 
claim. 


The learned Subordinate Jadga found that 
the allegations in defence as to compensation, 
the payment of Rs. 2,500, the endorsement 
on the deed of 1902, and the loss of the deed 
were false as the original deed was produced 
by Muhammad Yusuf Ali Khan and it bore 
no endorsement of payment. He also held 
that the claim was maintainable and decreed 
it. On appeal, the learned District Judge 
affirmed the decree of the first Court. Ram 
Rattan Lal has come up in second appeal to 
this Court. His appeal raises two points, 
viz: — 

. First.—Whether the remission by Yusuf Ali 
Khan enures to the benefit of Ram Ratan 
or Abdul Wahid Khan, and, secondly, whe- 
ther Ram Ratan can withhold the payment 
of the amount remitted by Yusuf Ali Khan 
because of another mortgage on the property 
sold, namely, that of Abdul Rahim Khan. 
In connection with the first’paint, the argu- 
ment is that the sale to Ram Ratan was for a 
single consideration, He purchased the pro- 
perty for a definite sum giving the vendor 


an indemnity against the claim on the mort. 
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gage of 1902. The vendor got the price of 
his interest in the property sold and had no 
interest left in it. Any benefit that accrned 
to the property subsequent to the sale by 
reason of the reduction of its burden goes 
to the vendee and “cannot be claimed by the- 
vendor. The remission by Yusuf Ali Khan 
having been made after the sale to the appel- 
lant, Abdul Wahid Khan cannot recover 
from the appellant.the amount so remitted. 
In support of this argument, the cage of Izzat- 
un nissa Begamv. Kunwar Purtab Sangh (1) is 
relied upon. The facts of that case were 
that one Intizam Begam obtained a decree 
on the basis of her mortgage for the sale of 
nine villages. In execution of her decree, 
the nine villages were sold subject to two 
prior mortgages. She purchased eight out 
of the said nine villages. t ubsequent to the 
sale, the prior mortgagees su3d to enforce 
their mortgages, which were held to be 
invalid, 

The mortgagors and the purchaser having 
died in the meantime, litigation arose 
between their legal rapresentatives as to the 
amount secured by the prior mortgages. The 
legal representatives of the martgagors sued 
to recover the said amount on the allegation 
that the real purchase money of the property 
sold at the Court-auction in execution of the 
decree of Intizam Begam was the amount 
paid by her at the sale and the amount 
due on the prior mortgages and that in- 
asmuch as the property had been exonerated 
from all liability in respect of the prior 
mortgages, the sum due on them became due 
to him as unpaid vendor. The claim was 
disallowed by their Lordships of the Privy 
Council. They held that the - mortgagors, 
the judgment-debtors, gob the price of their 
interest, whatever it was, in the property sold 
at Oourt-auction together with an indemnity 
against the encumbrances affecting the pro- 
perty. If the encumbrances were found sub- 
sequent to the sale to be invalid, they could 
not pick up the burden of which the property 
was relieved and seize it as their own pro- 
perty. They had no right to participate 
in any benefit which the purchaser may have 
derived from her purchase. Now it is 
obvious that the circumstances of the case 


+ 
(1) 6 A. L. J. 817; 10 O. L. J. 313, 18 0. W. N. 
1143; 11 Bom. L. R. 1220; 6 M. L. T. 277; 3L A, 583; 


8 Ind, Cas, 793; 19 M. L, J, 682; 36 I. A. 203, ©. 
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under appeal before us are quite different 
The mortgage of 1902 in favour of Yusuf 
Ali Khan has not been found to be invalid. 
Yusuf Ali Khan has not relinquished any por- 
tion of the mortgage debt. -All that he has 
done is that he has remitted one-third of the 
mortgage money dus from his wife in order 
to avoid a contribution suit by her brother. 
Instead of taking the entire mortgage money 
and then giving back to Abdul Wahid Khan 
the amount due from Musitmmat Z7A2b-un-nissa, 
he, Muhammad Yusuf Ali Khan, ordered the 
vendee to pay two-thirds of the mortgage debt 
only leaving the balance of one-third the 
_amount duefrom Musammat Zeb-un-nissa for 
the benefit of Abdal Wahid Khan. Yusuf Ali 
Khan has not given_up his claim to any portion 
of the mortgage money. The mortgaged pro- 
perty is not by, the proposal of Yusuf Ali 
Khan released of any part of its burden. The 
_ principle laid down in the case of Izzat un- 
nisa Begam vy, Kunwar Purtib Singh (1) is, 
therefore, inapplicable. We disallow the first 
contention of the appellant and hold that the 
suit of Abdul Wahid Khan is maintainable. 
As to the second contention, it is sufficient 
to say that the lower Courts have found it 
as a fact that the mortgage of Abdul Rahim 
Khan does not subsist any more. Besides, 
we have not been referred to any evidenca on 
the récord to show that the said mortgage 
still. subsists. The appeal fails and we dis- 
miss it with costa, including in this Uourt 
fees on the higher scale: < 
Appeal dismissed, 


LOWER BURMA CHIEF COURT, 
Frest Oivi APPEAL No. 37 or 1911. 


Present:——Mr. Justice Hartnoll and 
Mr. Justice Young. 

KADER HOOSEIN, By HIS DULY APPOINTED 
evagpian MG BA OHO— DEFENDANT ~-~ 
APPELLANT 
VETEUS 
O. R. MUDELIAR—Praintirr— 


RESPONDENT, 
. Minor-Igans “to guardian of TROT aa. of 
-loan to be proved. 
. When lending money to a person on behalf of a 
minor and for the use of a minor, it is inoumbent 
è 


bad 
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on the lender to‘satisfy himself as to the necessity of . 
a loan. 

A. lent a saum of Rs. 2,500 on 26th May 1906 and 
Rs. 4,500 on the 13th July 1908 on two pro-notes to 
the guardian of a minor for conducting certain litiga- 
tion for the benefit of the estate. The total taxed 
costs of such litigation came to Rs. 2,807. In 1909, 
A. obtained a decree for Rs. 4,260 on the pro-note for 
Rs. 2,500. On the second pro-note, the lower Court 
granted a decree for Rs. 6,120: 

Held, setting aside the decree, that as the costs could 
not reasonably have amounted to anything like 
Rs. 7,000 and as the lender was bound to inquire into 
the necessities for the loan, he could not recover sums 
lent in excess of the probable requirements of the 
litigation. 

Appeal against the decree of the District 
Court of Toungoo, in Suit No. 10 of 1909. 

Mr. May Oung, for the Appellant 

Messrs. Lentatgne, McDonnell and Olifton, 
for the Respondent. 


JUDGMENT, 

HARTNOLL, J.— This wasa suit to recover 
Rs. 6,120 due as principal and interest on a 
promissory-note from the estate of a minor, 
Kadir Hoosain. The promissory-note was 
for Rs. 4,600 and is dated the 13th July 
1£06. One Edward Rivers was then the 
guardian of the person and property of 
the minor and the note is signed by him 
in that capacity. Kivers is now dead and 
Mg Ba Cho has been sued in the same 
capacity. The District Court has granted 
the decree asked for, and this appeal is 
against that decree. The minor by his 
next friend and guardian Rivers did bring 
a suit against one Mg. Ohn Ghine on the 
24th July 1906 for the admintration of 
his deceased father’s estate and for posses- 
sion of his share in it and obtained a 
decree that his share be delivered to 
Rivers. The total costs of the minor in 
that litigation in the District and this 
Court as taxed by the Court amounted to 
Rs. 2,807. It appears that in addition to 
the sum lent on the promissory-note, the 
subject of this suit, the respondent lent 
another sum on another promissory-note 


. for which he has obtained a decree amount- 


ing to Rs. 4,260. The amount lent on this 
other note was Rs. 2,500 and the date of 
it was the 28th May 1906. Appellant did 
not bring his suit on this note till the 
26th. May 1909. It was Civil Regular 
No. 199 of 1909 of this Court. 

It seems to me that respondent should 
not succeed in his suit, as he has not 
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shown that there was’ due necessity for this 
loan. When lending money to @ person ou 
behalf of a minor and for the use of a minor, 
it is incumbent on a lender to satisfy himself 
as to the necessity for the Ioan. See 
Trevelyan on Minors, third Edition, page 
186 and the cases therein referred to. Though 
at paga 116 Trevalyan is only dealing with 
money lent on security of a minor’s estate, the 
same principle applies whea money is lent on 
a promissory-note. In the case of Hunoomin- 
persaud Panday v. Musammat Babooee M unraj 


Koonweres (1), their Lordships say: “The 
lender is bound to inquire into the 
necessities for the loan and to satisfy 


himself as well as he can, with reference 
to the parties with whom he is dealing, 
that the manager is aching in the particular 
instance.” 


The following cases are particularly ap- 
propriate in showing that the appellant 
must show the achual necessity for the 
loan:—-Gunga Pershad v. Phool Singh (2), 
Azuddin Hossein v. Lloyd (3); Sundararaja 
Ayyangar v. Pattanathusamt Tevar (4) and 
Surendranath Sarkar v. Atul Chandra Roy 


(5). Applying the above stated principle 
to the present case, what do we find? 
Respondent lent Rs. 2,500 cn the 26th 


May 1906 and Rs. 4,500 on the 18th July 
1906;in all he lent Rs, 7,000, the taxed 
costs of the litigation come to Rs, 2,807 
only. It may be that they were actually 
more thau Rs. 2,807 but it is difficult to 
see how “they could have reasonably 
amounted to anything like Rs. 7,000. The 
suit was finished in the District Court 
on the 19th August 1907, the minor’s 
sosts were then taxed at Rs. 2,142.9. It 
ig not shown why respondent did not then 
promptly try to recover the money due on 
the Rs. 2,50) promissorg-note and s0 save 
the minor the expense of continuing 
interesf. He lets the note run on to 26th 
May 1909 and this action of his, if it was 
dilatory, let the minor in for increased 
expense when he sued. Respendent obtained 
a decree for Rs. 4,260 which was much 
over the taxed costs in amount. As it is 


(1) 6 M. Í. A. 393 at p. 424: aN R. 81 note, 
(2) 10 W. R. 106; 10 B. L. R. 368, note. 


(3) 13 0. L. R. 112. 
(4) 17 M. 806 
(5) 34 O. 892; 7 O. L. J. 87. 


not shown that the Rs. 4,500 were wanted 
for the litigation and as respondent has 
Obtained a decree for Rs. 4,260 against the 
estate, I am of opinion that he should 
not get a decree in the present suit. 

T would, therefore, set aside the, decree 
of the District Court. I would also give 
appellant his costs of his appeal. 

Young, J—I concur. 

Decree set-aside. 


MADRAS HIGH COURT, 
Cryin Appears Nos. 65 AND 82 or 1912. 
January 22, 1913. 
Present: —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
SUBRAMANIA MUDELIAR AND OTHERS 
—- A PPELLANES 
versus 
K. J. RANGANATHAN CHETTYAR anp 


OTHERS — RESPONDENTS. 

Hindu La v—Inheritance —Mitakshara—Atma ban- 
dus—Priority as between father’s sister's grandson and 
maternal wnele. 

The father’s sister’s son’s son and the maternal 
uncle of a propositus both balong to the class of Atma 
bandus under the Mitakshara school of Hindu Law, 
and the former, as belonging to one of the eleven atma 
bandhus ew parte paterna, succeeds in preference to 
the maternal uncle, who belongs to the class ew parte 
materna, 

Sundarammal v, Rangasami Mudaliar, 18 M. 193; 
4 M, L. J, 275; Balusami Pandithar v. Narayana Rau, 
20 M. 342; 7 M. L. J. 207, followed. 

The texts and commentaries of Hindu Law bearing 
on the subject critically examined and discussed by 
Sadasiva Aiyar, J. 


Appeals against the decree of the Subordi- 
nate Judge of Tinnevelly, in O. S. No. 69 of. 
1911, 


Messrs. T. Rangacharvar, K. Muthiah 
Mudeliar and A, Subrama Iyer, for the Appel- 
lant (in No, 65). 


Messra. T. R. Ramachandra Atyar, Muthu 
Krishna Iyer, for Hon’ble Mr. T. V. Keskagiri 
Aiyar, Messrs. O. V. Anthakrishua Iyer, T. R. 
Vencatrama Nastri, T. R. Krishnasawmi Aiyar, 
V. R Govindachariar, N. A. Vaidyanatha Lyer 
and V. S. Kallabiran Iyengar, for the Re- 
spondents (in No. 65). è 

Messrs. O. V. Annathakrishna “Aiyar and 
T, R. Venkatrama Sastri, for the Appellant 
(in No, 82). 
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Mr. T. R. Ramachandra Atyar and the 
Hon’ble T. V. Seshayirt Atyar, for the Re- 
spondents (in No. 82). 

JUDGMENT. 
In Appgan No. 65 cr 1912. 
_ MiLLER, J.—The only question with whicu 
we have to dealin this appeal is, whether 
the plaintiff or the 10th defendant is the 
nearest reversionary heir of one Sankara- 
murthi Mudeliar. 

The plaintiff is the son of Sankaramurthi’s 

father’s sister’s son and 10th defendant is 
the brother of Sankaramurthi’s mother. 
The Subordinate Judge has desided the 
question in favour of the 10th defendant, 
holding that the maternal uncle, being nearer 
in blood and being a person who would offer 
oblations to ancestors of the deceased, must 
be preferred to the plaintiff, who makes no 
such offerings. The Subordinate Judge, 
rightly, L think, holds that the plaintif and 
the 10ch defendant are both atma bandhus 
of Sankaramurthi. That does not appear, 
judging from the jadgment, to have been 
questioned before him. Before us, Mr. 
Ramachandra Iyer suggested the possibility 
of regarding the plaintiff as irc bandhu, 
bat I am unable to accede to that suggestion, 
and in the face of the case Sundirammal v. 
Rangaswamt Mudaliar (1), being immediately 
referred to, it cannot’ be held that the 
father’s sister's grandson is merely, on the 
ground of remoteness, disentitled from 
succeeding, before nearer relatives in the 
materal line. 
_ Both competitors, then, being in the class 
of atma bandhus, the matter is, in my 
opinion, concluded by authority in this 
Court. In Sundarammal v. Rangasamt 
Mudaltar (|) and Balusawmi Pandithar v. 
Narayana Rao (2), it was held that bandhus 
ex parte maternu are to be postponed to 
those ez parte paterna., The, contest in the 
former case between plaintiff and 8rd de- 
fendant closely resembles the position in 
the case before us and there (vide page 
199) preference was given to the more dis- 
tant paternal kinsman over the nearer rela- 
tive on the maternal side. 

It was contended by Mr. Ramachandra 
Iyer that the decision may be supported on 
the ground that, in that case, the heir 


` (1) 18 M. 198; 4 M, L. J. 275. 
ii (2}e20 M, 342; q M, L, de 207. 


preferred by the Court wasa person who 
offered oblations to paternal ancestors of the 
deceased, while his competitor offered obla- 
tions only to the maternal ancestors, 

If that were the sense in which the learned 
Judges were using the Latin phrases ex parte 
paterna and ex parle matern2, I have no doubt 
they would have said go, and as they make no 
reference whatever to the superior spiritual 
efficacy of oblations offered to paternal 
ancestors of the propositus, I have no doubt 
that they did not base their decision on any 
such consideration. 

Mr. Muthukrishna Iyer, on behalf of the 
9th defendant, in supporting the ease of 
the 10th defendant, contended that the 
decision as between the plaintiff and the 
ord defendant in Sundarammal v, Ranga- 
sami Mudaliar (1) was unnecessary for the 
decision of the case, but the case for the 
appellants, 4th and 5th defendants, was that 
the alienation in their favour had the assent of 
the 3rd defendant and, in that way, it became 
necessary for them to establish the position 
of the 3rd defendant as the nearest rever- 
sioner, and it cannot be said thatthe rule 
laid down was an obiter dictum. In 
Balusami Pandithar v, Narayana Rao (2) 
the preference of bandhus «x parte paterna 
is said to be a fundamental principle of the 
law, and the learned Judges support their 
statement of the law by a reference to 
Sundarammal v. Rangasamt Mudaliar (1) 
and to a text of Saraswati Vilasa from 
which they draw the inference oppoted to tha 
maternal bandhus. 

It is urged, as detracting from the autho- 
rity of this case, that the decision was also 
based on other grounds, but that, of course, 
does not ontitle us to treat this particular 
ground as unnecessary for the disposal of the 
matter. 


It is also suggested that the rule is not 
based on the authority of the Smritis de any 
of the accepted commentaries, but that, if 
that is s0, itis nota sufficient reason why 
we should refuse to follow the course of 
decisions in this Court. As a matter of fact, 
the result at which I arrive in the present 
case is in accord with the views of several 
learned writers on this very difficult branch 
of Hinda Law. The Subordinate Judge was 
in error in treating this decision asof no 
authority on the question in dispute, 
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Holding that we ’arəe concluded by the 
cases to which I have referred, and in the 
absence of any case in this Court to the 
contrary, 1 would allow the appeal, decide the 
first part of the first issue in the affirmative 
and remand the suit for disposal according 
to law. 

Costs will abide the result. 


In Arrear No. 82 of 1912. 

This appeal is by the Ist defendant in 
Original Suit No. 6 of 1911 and was argued 
on his behalf by Mr. Vencatrama Sastri, who 
supported the plaintiff’s claim. 

The result of accepting that claim’ will 
be that the appeal will ba allowed and 
the same order made as in Appeal No. 65 
of 1912, 

Costs will abide the result. 


In Aprrats Nos, 65 & 82 or 1912. 

Sapasiva Aiyar, J.—The question for 
decision in these cases, as stated by my 
. learned brother, belongs to avery difficult 
branch of Hindu Law. As Mayne says :— 
“The order of succession among bandhus 
under the Mitakshava Law is very obscure 
and the principle upon which any case is 
to be decided is far from clear.” In 
Muttusamz y. Muttukumarasami (3), 
Muthusawmy Iyer, J., laid down four con- 
clusions:— (1) that those who are bhinna gotra 
sapindas or related through females born in 
or belonging to the family of the propositus 
are bandhys, (2) that, as stated in the text 
of Vridha Satatapa or Baudhayana, they are 
of 8 classes etz., atma bandhus, pitru bandhus 
and matru bandhus and succeed in the 
order in which they are named, (3) that 
the examples given therein are intended to 
show the mode in which nearness of 
affinity is to be ascertained and (4) that, 
as between bandhus of the same class, the 
spiritual benefit they confer on the propositus 


is, as stated in Viramitrodaya, a ground of 


preference on the principles above enunciated, 
I intend to make some comments, as they are 
necessary for making clear the reasons for my 
conclusions in the present appeal. The Sans- 
krit sloka, on which all the remarks of all the 
ingenious text-writers or commentators, are 
based, is,in my opinion, a spurious one. As 
usual with such spurious texts, the author- 
ship is not definitely stated, some saying that 
(3) 16 M. 23; 2 M, L, J. 206, 


16 is a text of Vridha Satatapa and some that 
if isa text of Banudhayana. The text is 
not, I believe, found in any work acknow- 
ledged as a complete or fairly complete 
Smriti of Vridha Satatapa. As usual with 
these spurious texts, the Smriti to which 
they belong is attributed to a Rishi having 
the same name as that ofan acknowledged 
great Rishi, bat with the word Vridha 
or elder attached tothe name so that no 
objection might be raised thatthe text is 
not found in the works of the well known 
Rishi of that name. And so we have 
Sparious texts of Vridha Manu and other 
Vridha Rishis. As Mr. Mayne shrewdly 
points out, the text in question omits men- 
tion of much nearer atma bandhus of the 
propositus, such as his sister’s son, or 
daughter’s son’s son or maternal grand- 
father or maternal uncle. As I pointed out 
in the course of the arguments, the text is 
illogical, incomplete and inconsistent. How- 
ever, it has to be accepted, though, in my 
opinion, it is not a Shastraic text; for, I am. 
bound by the authority of the Privy Council’ 
not to rely upon the more ancient and 
authoritative Shastras where the law has 
been settled by the Courts according to 
the custom and practice of the Hindu com- 
munity resident in a certain Province, even 
though the custom is based upon less 
authoritative treatises. The mother’s sister’s 
son is unconditionally stated to come under 
the term binna gotra sapinda, though, fre- 
quently, he is of the same gotra as the 
propositus, (that is, when the mother and 
her sister have married husbands of the 
same gotra.) 

Though the bandhus are classified as atma 
bandhus, pitru bandhus and matru bandhus, 
all three come in as heirs because they 
are bandhus of the propositus himself, 
though the first class alone is technically 
called atma Dbundhus’ (or own bandhus). 
With the greatest deference, the 4th pro- 
position laid down by Sir T. Muathusami 
Iyer, J., tiz, that between bandhus of the 
same class, the spiritual benefit they confer 
on the propositus is a ground of preference, 
does not commend itself to me, though 
guarded obiter dicta tothe same effect are 
found in the other learned judgments also both 
varlier and later in date than Muttusamz 
v. Muttukumarasamt (8). Some of the 
pitru bandhus and matru bandhus pon- 
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tioned in the text itself confer no spiritual 
benefit whatever on the propositus and I 
fully agree with those judicial observations 
which held that, according to the Mztakshara 
(and ignoring the Benares branch of the 
school), the question of spiritual benefit or 
of death pollution or of the right of per- 
formance of the obsequial ceremonies should 
not be- introduced when considering the 
question of heirship. I go further and say 
that the introduction of such questions would 
lead only to inextricable confusion. The 
other three propositions laid down by 
Muthusawmi lyer, J., have been too well 
established now to allow of bsing controvert- 
ed or overthrown by judicial pronounce- 
menta. 

Two other propositions 
established, vzz., that all 
in the 


also have bean 
female bandhus 
Madras Presidency (except the 


daughter) ‘must be postponed to all male 


bandhus, and that agnates to the I14th 
degree take precedence of all male and 
female bandhus except the daughter and 


daughter’s son, whose exclusion was recogniz- 


ed as so Outrageous even by the Mediaral. 


commentators that they were obliged tv 


bring them in by a sort of special pleading- 


based on special texts. The enuuciation in 
the Vridha Satatapa text baing clearly not 
exhaustive, several bandhus have been 
brought in by the decisions of Cvurts even 
in precedence of three atma bandhus 
specially mentioned inthe text, (the said 
three being the father’s sister’s son, the 
mother’s sister’s son, and the mother’s 
brother’s son). When we once bring 
in other atma bandhus bafore pitru bandhus, 
it seems logical to hold that all atma bandhus 
(lower in status to the three specially 
mentioned) should also be exhausted before 
even the first piiru bandhus gould come in. 
The only convenient and logical principle 
seems tome so to briag in all the aime 
bandhus, though removed to the extreme 
limit of five degrees from the propositus 
before bringing ina Pitru bandhn, though 
the latter may be removed by a less 
number of degrees from the propositus, 
and, by the same analogy, to bring in all other 
miru bandhes even up to the 5th degree 
before matru bandhus, though the latter is re- 
moved by less than five degrees. The table 
givet in Mayne, paragraph 579, is clearly in- 
accurate and it is misleading in some 
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particulars. It puts down the maternal 
grandfather as No, 17 and the maternal uncle 
as No. 9, whereas the cases of Krishnayya 
v. Pichamma (4) and Chinnammal vy. 
Vencatachella (5) contain clear dicta that the 
maternal grandfather ranks higher than a 
maternal uncle when the question of heirship 
is involved. Mayne’s table puts the mater- 
nal unele’s son again as No. 10 and the 
maternal aunts son as No. 11, which 
13 opposed to Appundat Vathrar v. 
Ragubuli Mudaliar (6). Mr. Mayne, again, 
doses not carry the three classes of bandhus 
up to the th degree from the propositus 
in most cases and henes his list is incomplete. 
I am, therefore, inclined to agree with 
the learned leader writer in 9 M. L. J. (at 
page 69), who states that the 32 atma bandhus 
(10 in the line of the propositus, 11 in that 
of the propositus’ father and llin that of 
the propositu? grandfather) should be 
exhausted before the maternal grandfather 
(the lst of the atmz bandhus ex parte matern +) 
or the maternal unele, the second of the 
atma binthus ex parte maternt could come 
in as heir, The plaintiff in this casa balong- 
ing to one of the ll atma binihus ex parte 
paternt comes in, therefore, before the 
maternal uncle. I am fortified in this view 
by the cases of Sundarammal v. Rangasimi 
Mudaliar(1) and Ram Bharose v. Ram Prashad 
(7). This ia, therefore, the law which I, as 
a Judge, feel myself bound to lay down, 
thongh itis not the Shastra, according to 
my view. In the very recént case reported 
in Budha Singh v. Laltu Singh (8), the 
learned Judges held that the word ‘son’ ig 
usually used in the Muvtakshara soas to 
include son, grandson and great grandson, 
and, if so, the paternal aunt’s son’s son will 
come within the term ‘paternal aunt’s son’ 
and must, therefore, coma before the mater- 
nal uncle and his suntanam. The Mitak.- 
shara contravenes the Shastras and ordinary 
rationalistic principles in two ways (a) by 
bringing in as heirs very remote agnates 
before near bandhus like the sister. and 
sister’s sons and (& by excluding all females 
(except the darfghter) from succession ag 


(4) 11 M. 287. 

(5) 16 M. 421; 2 M. L, J. 86. 

(6) 33 M. 439;7 M. L. T. 203; 5 Ind. Cas. 280; 20 
M. L. J. 275; (1910) M. W. N. 44. 

(T) 3 A. L. J. 461; A. W. N. (1906) 197. F 

(8) 34'A. 663; 11 A. L. J. 303; 16 Ind. Oas, 529. 
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bandhus till males are exhausted. In finding 
ont the order of succession, therefore, ac- 
curding to the Mtikshara, these two irra- 
tional principles become the foundation of 
all further reasoning and it is no wonder 
that this branch of law based upon reasons 
themselves founded upon unreason is not 
satisfactory. The obvious course of remedy- 
ing the confused and unshastraic character 
of this branch of the law is by resort to 
legislation which must be initiated by the 
enlightened Hindu members of the Bar and 
of the Legislative Council. The uncartainty 
aud confusion at present existing, no doubt, 
favours the cultivation of the legal acuman 
of the Bar and the Bench in the very acute 
judgment of Piggott J., in Budha Singh v. 
Laliu Singh (8), but it is clearly detrimental 
to the permanent interests of the Hindu 
public. 

In the result, I agree with the orders pro- 
posed by my learned brother in the matter 
of the disposal of these appeals. 


LOWER BURMA CHIEF COURT. 
First Civit Appzat No. 122 or 1910. 
August 5, 1912. 
Present: —~Sir Charles Fox, Kt, Chief Judge, 
and Mr. Justice Hartnoll. 

MA MEN DWE, ACMINISTRATRIX TO THE 
ESTATE OF U PA—Dactasep—APPELLANE 
VETSUS 
CO, A. P. ©. SHUNMUGAM CHRETTY — 


RESPONDENT. 

Probate and Administration Act (V of 1881), s. 104 
-—Decree-holders claims against estate—Decree-holder 
distinguished from ordinary creditor—Application for 
enecution not precluded—Succession Act (X of 1865), 
s. 282—Civil Procedure Code (Act V af 1908), 
s 52. 

Sectfon 104 of the Probate and Administration Act 
merely lays down a rule of procedure as to the equal 
and rateable payment of all debts of an estate and 
does not preclude acreditor, who has obtained a 
decree against the estate of a deceased person, from 
applying for the execution of such decree. 


Appeal against the order passed by the 
District Court of Hanthawady, in Civil 
Execution No. 49 of 1909, overrnling the 
objection of the administratrix to postpone 
execution against the estate in her hands 
till she realises it fully and finds out how 
fer the assets come to, 


“w =- 
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Mr. 2. N. Burjoris, for the Appellant. 
Mr. Hulkar, for the Respondent, 
- JUDGMENT. 

. HABTNOLL, J.—The respondent fiem held 
a money decrees on which some Rs. 5,719-6.6 
were outstanding against Ma Min Dvo as 
administratrix of the estate of U Pa deceased 
and applied for execution of it by the 
attachment and sale of certain immoveable 
property which was alleged to form part 
of the estate. Ma Min Dwe objected to 
the issue of execution claiming that section 
104 of the Probate and Administration Act 
was applicable and that, therefore, till she 
had had time to realize the whole estate 
aud find ont how far the assets would 
extend, no creditor could claim payment. 
The learned District Judge overruled the 
objection and directed execution to proceed. 

This appeal was accordingly laid and 
it was urged that section 104 of the Probate 
and Administraion Act was applicable. 

The point has been discussed in various cases. 
In that of Nilcomul Shaw v. Reed (1), it was 
held that where a person obtains a decree 
against an exscutor or administrator, he is, 
entitled to have his decree satisfied out of the 
assets of the deceased and section 282 of 
the Indian Succession Act, which corresponds 
to section 104 of the Probate and Ad- 
ministration Act, does not interfere with 
that right. In commenting on section 232 
of the Indian Succession Act, Couch, O. J., 
said: — All that it does is to point sat 
the mode in which the executor or ad- 
ministrator is to administer the aşsets of 
the deceased, but ib does not enable the 
executor or administrator, where a decree 
has been obtained against him, to say that 
no portion of the assets of the deceased 
person is to be paid in satisfaction of that 
decree, but he is to deal with them just 
as if no decree had been passed.” In the 
case of Remfry v. De Penning (2), it was held, 
that, where a decree for money had baen 
obtained against a person, who afterwards 
died intestate and where Letters of Ad- 
ministration to his estate were granted to the 
Administrator-Generel of Bengal and the 
decree holder applied for execution of his. 
decree against the assets in the hgnd of that 
official, he was entitled to have his decree 


(1) 12 B. L. R. 287; 17 W. B. 5138. š 
(2) 10 C, 929. 
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satisfied out ‘of the assets of the deceased, 
although those assets were not sufficient to 
pay in full ail the claims made against the 
estate. Again in the case of Ven*tatrangsyan 
Ohetti v. Krishnasami Ayyangar (8), it 
was held: that the right of a decree-holder 
under section 234 of the Civil Procedure Code 
to have his decree executed against the 
legal representative of a deceased judgment- 
debtor is not affected by section 104 of 
the Probate and Administration Act. The 
ruling in Nelcomul Shaw v. Reed (1) quoted 
above was followed. It seems to me that the 
principle. laid down by the above rulings 
must be followed in this case. Section 104 
of the Probate and Administration Act 
merely lays down arule of procedure that 
must be followed by an executor or 
administrator and is not applicable where 
a creditor who has obtained a decree against 
the estate of a deceased person applies for 
execution of such decree. Section 52 of the 
present Code of Civil Procedure lays down 
what the rights of such a creditor are and 
the first part of it is perfectly clear in its 
terms. It lays down that where a decree is 
passed against a party as the legal re- 
presentative of a deceased person and the 
decree is for the payment of money out of 
the property of the deceased, it may be 
executed by attachment and sale of such 
property. i 

I would, therefore, dismiss this appeal 
with costs, allowing Advocate’s fee three 
gold mohurs. z 

Fox, O. J.—I concur. 


Appeal dismissed. 
(3) 22 M. 194. 


PUNJAB OHIEF COURT. 

Frrev Cryin Appeat No. 871 cr 1910, 
February 6, 1913. 
Fresent:—Mr. Justice Rattigan and 
Mr. Justice Chevis. 
TAWAKAL SHAH—P ratnmier—ArpeLLaNt 

versus l 
JIWA SHAH AND OTHERS — DEFENDANTS —. 


RESPONDENTS. 
Oustom—Succession—-Religious  institution— Miran 
Hayat khankah, Muzaffargarh Tahsil—Succession to 
gaddimmshin’s property——Balka preferred to natural des- 
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cendants—Sentor and junior balka— Declaratory decree 
-—Diseretion— Practice—Evidence— Rejection of evidence 
wholesale. 

In the Miran Hayat khankah, situate in Panj 
Garahin ,Tahsil Muzaffargarh, succession to the gaddi. 
nashin’s property devolves upon the balka, and not upon 
a natural son, and it is open to a gaddinashin to ap- 
point one of his own sons or grandsons his balka, if 
he so pleases. 

Quere—~(1) Whether a senior balka is entitled to sue. 
ceed in preference to a junior balka? 

(2) Whether it is competent to a gaddhinashin for 
the time being to nominate his successor from one of 
his balkas? 

Before a mass of evidence is rejected wholesale 
some reason for disbelieving it should be apparent. 

Courts should not grant a declaratory decree which 
may be futile and which in any event cannot ensure 
the right of plaintiff to succeed to the property in 
suit. 


First appeal from the decree of the Disg- 
trict Judge, Muzaffargarh, dated the 27ih 
June 1910, dismissing the suit. 

The Hon'ble K. B. Mr. Muhammad Shaf, 
for the Appellant. 

The Hon’ble R. B. Mr. Shadi Lal, for the 
Respondents, 

JUDGMENT.—The plaintiff in this case 
is thus described in the heading to his 
plaint; — 


“Tawakal Shab, alias Miran Khan, disci- 
ple of Jiwe Shah, caste Fakir Kadri, resi- 
dent of Mauza Panj Garahin, Tahsil and 
District Muzaffargarh. 

The defendants are (1) Jiwe Shah, (2) 
Lalu and (3) Wali Mahomed, sons of the 
said Jiwe Shah, and (4) Nur Mahomed 
and (5) Allah Diwaya, sons of the Said Lalu, 
minors, under the guardianship of tbeir 
father, Lalu.. 

The suit is based upon the following 
allegations, as set forth in the plaint:-— 


(1) Defendant No. 1 is the majawar, t.e., 
gaddinashin of Miran Hayat khenkah, 
sitnate in Panj Garahin, Tahsil Muzaffargarh 
and is in possession of lands, houses and 
other property, moveable and immovéable, ` 
above mentioned as majawar. An extract 
from the jamabandt papers in the hand 
writing of the patwarte and fards are 
attached hereto”. 


“(2). Accorditfe to custom and usage of 
the said khankah each gaddinashin is suc. 
ceeded on his death by his disciple, who 
takes possession of the whole of the pro” 
to the said khankah ag 
majawar, A male issue of a majawar hag 
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no right as against a disciple. Proof in 
respect of this point is forthcoming. 

“(3). The plaintiff is the disciple of 
-defendant No. 1. According to custom and 
usage of the said khankah, he is entitled to 
succeed after the death of defendant No. 1. 
Defendants No. 2 and 3, his sons, and defend- 
‘ants Nos. 4 and 5, grandsons, have no right 
as against the plaintiff. 

“(4). About 18 or 19 years ago, defend- 
ant No. 1 lawfully and duly made the 
plaintiff as his balka. Proof in respect of 
this point is forthcoming. 

“(5). On the 4th April 1909, defendant 
No, 1 made s report in the roznamcha of the 
village that after his death, defendants Nos. 2 
to 4 would succeed to the gaddi. Thereupon 
-the plaintiff filed objections which were 
considered by the Revenue Officer who 
directed the plaintiff to bring a civil suit. 

“(8), The defendants deny the plaintiff's 
‘rights. Moreover they deny the fact of 
the plaintiff’s being balka and his rever- 
sionary rights after the death of defendant 

‘No.1. The plaintiff is entitled to bring a 
declaratory suit at every time.” 

The plaint concludes with the following 
prayer for relief, namely: — 

_ Jt is, therefore, prayed that a decree may 
be passed to the effect that the plaintiff is 
the disciple of defendant No. 1, that accord- 
ing to custom he is entitled to succeed to 
the gaddi of Miran Hayat khankah after the 
death of Nefendant No. 1, that after the death 
of defendant No. 1, he is entitled to get 
possession of the property attached to 
khankah as gaddinashin and thatthe Will 
referred to in the report made in the 
roznamcha onthe 4th April 1909, effected 
‘by defendant No. lin favour of defendants 
Nos. 2 to 4, shall be ineffectual aa against the 
rights of the plaintiff after the death of 
defendant No. 1, or that any other relief 
which the Court deems proper may be 
granted and costs may also be allowed. 

The plaint was presented on the 1/th July 
1909, and in due course the defendants filed 
a joint written statement in which, after 
taking certain formal objections with which 
we are not now concerned, they pleaded as 
follows:— 

“(1). That defendant No.1 is certainly 
gaddinsahin of the khankah of Miran Hayat. 
He is in possession of the property attached 

“to the Ahankah. 
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| (9), 
the plaintiff his chela or balka, nor can he be 
the lawful heir and gaddinashin after the 
death of defendant No. 1. 

(8). That defendants Nos. 2 and 3 are 
the sons of defendant No. 1, and defendants 
Nos. 4 and 5 are his grandsons. They are 
the lawful heirs of defendant No. 1 after his 
death. Defendant No.1 lawfully made a 
Will in favour of defendants Nos, 2 to 4. 


“(4). That defendant No. 1 made 
defendants Nos. 2 to 4 his balkas after 
initiation. Their heads etc. were shaved and 


they were recognized as chelas under an 
impression that they should be heirs and 
sajjadanashins after his death. 

(5). That if not, then according to 
custom, the descendants of defendant No. 1 
are his lawful heirs after his death, and they 
will be sajjadanashins after him, 

(6). That defendant No, 1 lawfully 
made a Will in favour of defendants Nos. 2-4, 
for which he was fully competent. Hence 
the claim should be dismissed”. 

The issues framed by the District Judge 
were four in number and ran as follows:— 

“(1). Whether the plaintiff was a balka 
of the defendant and was initiated by him? 

(2). Could not a son be balka of his 
father according to the custom in vogue 
amongst Kadiria system? 

(3). If both a stranger and a son are 
balxas, will the stranger be entitled to 
inherit in preference to the son? 

“(4). Is the Will by defendant in favour 
of defendants Nos. 2 4 invalid?” - 

‘The learned District Judge, who decided 
the case, (L. Topan Ram), found upon all 
four issues adversely to the plaintiff and in 
favour of defendants, and as a result of his 
conclusions, be dismissed the suit with costs. 

As the value of the suit for purposes of 
jurisdiction exceeds Rs. 5,000, plaintiff 
has preferred an appeal direct to this Court 
and we have had the advantage of hearing 
the case for the appellant and for the res- 
pondents fully argued by their respective 
Counsel, Mr. Muhammad Shafi and Mr. Shadi 
Lal. - 

Beforo proceeding to deal with the appeal, 
we might note that thd so galled Will 
referred to in the pleadings of the parties 
and in the fourth issue, consists of an entry 
made by Ram Chand, patwart, ig his 
roznamcha {or diary) and duly attested by 


That defendant No. 1 never made 
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chelas, Jiwe Shah, Lalu Khan, Wali Mahomed, 
Nur Mahomed (all of whom affixed their 
respective thumb-marks thereto), and by 
five other persons, as witnesses, 


This entry is to the following effect:— 
The 23rd Chet Sambat 1966, corresponding 
to the 4th April 1909, No. 253. 


To-day Jiwe Shah, son of Barbuija Shah, 
caste Fakir Kadiri, made the following 
statement: — 

At this time, Iam suffering from fever. 
Life is uncertain and transient. [am theowner 
of 4 of the joint and divided land situate in 
Mauza Jagatpur attached to Fakiriwala well, 
the land surrounding the tomb entered at 
khatz No. 65, Subban Shahwala well entered 
at khata No. 67, Dal Wachhiwali entered 
at khati No. 81 and khata No. 34 abadi 
land of the village, 4 of kkata No. 63 
Nakhlistan khata No. 65 attached to Subhan 
Shahwala well held in muafi, khata No. 78, 
Dal Wachhiwali, Khata No. 101 Nakhicstan 
and + of abadi land, situate in Mauza 
Panj Garahin and I shall remain as 
such till my death. After my death, the 
following persons shall succeed to the whole 
of the said property:— 


Lalu my son ae share 


a. 

3 

Wali Mahomed my son we $ 
1 

3 


13 


Nur Mahomed my grandson ... Ki 


Mutation of names in respect of the land 
shall be effected in their favour. 

I have, of my own accord, while in the 
enjoyment of sound health, made this state- 
ment so that no dispute might arise after 
my death. 

16 is also to be noted that of the property 
attached to this khankah half is regarded 
(and entered in the revenue records) as the 
property of certain mujawars (or servants 
of the shrine) all of whont are descended 
from one Maula Dad (see the printed 
pedigree-table at pages 15 to 22 of the 
paper-book) and the other half is regarded 
(and entered in the said records) as the 
proper'ty of the gaddinushin for the time 
being of the khantah (see the pedigres-table 
printed at pages 23, 24). 

The plaintif® is admittedly one of the 
mujawirs and in the said pedigree-table, he 
figures as ` Miran son of Ban.” 

We have heard full and exhaustive argu- 
ments upon the points involved in thig 
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appeal and we have carefully considered 
those arguments and the evidence upon the 
record. As a result, we are satisfied that 
plaintiff has succeeded in proving that he 
was appointed a balta, or disciple by Jiwe 
Shah in or about the year 1591. A large 
number of witnesses have deposed to this 
effect, and the majority of them appear 
to be disinterested. The District Judge 
curgorily rejects this evidence on the ground 
that in such cases “it is not difficult for a 
party to bring any amount of witnesses 
to bear upon his allegations.” Unfortunately 
false evidence is not uncommon in this 
country (or indeed in other countries), but 
before a mass of evidence is rejected whola- 
sale, some reason for disbelieving it should 
be apparent. In the present case, we can 
find no such reason for brushing aside the 
evidence of such witnesses as (for example) 
Himmata (P. W.), a Hindu shop-keeper, 
who lives next door to the khantah; Maula, 
another Hindu neighbour; Mahomed [brahim 
(P. W.), a man of respectability who was 
not shaken in cross-examination ; Pir Bakhsh; 
Mala Bakha, lambardar, and Sayad Fateh 
Shah, 

The purely negative evidence of the wit- 
nesses Pir Bakhsh, Khoja of Mauza Beli; Miran, 
Tarkhan of Mauza Panj Garahin, Kariman 
of Mauza Jagatpur and Diwaya of Mauza 
Panj Garahin cannot shake the positive 
testimony of the witnesses who give evidence 
in support of plaintifi’s case, but apart from 
that objection, we have no hesitation in 
holding that weighed in the balance, the 
evidence adduced by plaintiff most decidedly 
preponderates over that adduced by the 
defendant in reply. 


In addition, we have two facts which ap. 
pear to us to tell strongly in favour of plaint- 
iff’s story. 


In the first place, there is the faci that 
Jiwe Shah, upon his own evidence, has been 
for about 25 years gaddinashin of this khan- 
kah. Heisa very old man and it is, we 
think, very improbable that he never thoughy 
of appointing any one as his “disciple” prior 
to the year 1908 or 1909, when he is said to 
have suddenly appointed his two sons (even 
of about 40-50 years of age) and his grand- 
son as his baltas or disciples. A gaddi- 
nashin in this Province, and especially one of 
the Faqir caste, usually has two or more chellas 
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and Jiwe Shah himself states that his own 
spiritual predecessor, Yakin Shah, appointed 
him and Melu Shah balkas when he and 
Melu Shah were quite children. In these 
circumstances, we find it dificult to believe 
that Jiwe Shah departed from a custom 
which is very common among gaddinashins, 
and though very advanced in years, never 
appointed any one as his disciple till just 
before the institution of the present suit. 
Mr. Shadi Lal’s argument that it he had 
wanted to appoint any one ss such talka, he 
would have selected ore of his sors, does not 
meet the point. Admittedly Jiwe Shah did 
rot appoint his sons or his grandscns balkas 
till 1808 and he may, for aught we know, 
have had reasons of his own for not selecting 
them as his disciples. They certainly were 
not appointed balkas before 1908, and it is 
unlikely that no such appointment was 
made by Jiwe Shab, a gaddinashin of the 
begging fraternity, before that year, though 
he had then been some 20 years or so the 
head of the institution. 

“The second fact, to which we refer as 
telling strongly in favour of the plaintiff's 
story, is that in 1891 he refrained from 
joining in the suit which was then brought 
against Jiwe Shah by the other mujawars of 
the kKhankah. He clearly did not take part 
in that suit, and, so far as we can see from 
a reference to the pedigree-table of the 
mujawar family, all the other branches were 
either plaintiffs themselves or were repre- 
sented bye members of their respective 
branches, the branch of Adam alone being 
no parties to the anit. Seeing that in 1883 
the plaintiff had actually sued Jiwe Shah for 
a sum of Rs. 150, we can find no explanation 
of his abstention from the suit referred to 
other than the explanation given by Mr. 
Muhammad Shafi, vřzą„ that in 189! the 
plaintiff had been appointed belka by Jiwe 
Shah and, therefore, refused to join the other 
mujawirs in their claim against the latter. 
With reference to the claim brought by 
plaintiff himself in 1586, we might note that 
at that time the plaintiff had not been ap- 
pointed balsa and that he has deposed that 
he re-paid Jiwe Shah the decretal money soon 
after he was appointed balka, Taking, then, 
the evidence and the probabilities into con- 
sideration, we are of opinion that the first 
issue should have been desided in favour of 
the plaintiff and we fail to find any sub- 
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stantial reason in the District Judge’s judg- 
ment for the contrary view. 

Upon the second issue, we see no reason 
to doubt that in this khankah itis open toa 
a gaddineshin to appoint one of his own sons 
or grandsons his balka if he so pleases. At 
the same time, we are satisfied that succes- 
sion to the gaddinashin’s property devolves 
upon the Jalka and not upon a natural son, 
and in support of this conclusion, we would 
refer to the instance of Yakin Shah who was 
succeeded, not by his son Melua Shah, who 
admittedly survived him, but by his balka 
Jiwe Shah, the present defendant, It is, no 
doubt, asserted {that Melo Shah actually 
succeeded Yakin Shab, and defendant him- 
self, in his evidence, goes so far as to say 
that Melu Shah “reigned 20 or 25 years,” 
and died about 25 years ago. He also states 
that he succeeded Melu Shah and has been 
on the gaddi ever since. It is however, quite 
clear from a reference to the shajra-z-nasb ot 
this guddinashin family, which was prepared 
at the Settlement of 1880, that Yakin Shah 
was succeeded, not by Melu Shah, of whom 
the said table makes no mention whatever, 
but by Jiwe Shah, and the remarks appended 
to the pedigree-table were obviously made 
by Jiwe Shah. The pedigree table of the 
recent Settlement also makes no mention of 
Melu Shab, and the only possible inference 
to be derived from the omission of the latter’s 
name from both the said tables is that Melu 
Shah never occupied the gaddi. In further 
support of the view that the property of the 
gaddinashin does not necessarily devolve upon 
his son and that succession is regulated by 
spiritual relationship, we would point to the 
written statement filed by Jiwe Shah in the 
suit bronght against him by the mujawars 
in 1891. In that statement, he distinctly 
asserted that succession went baru-t-shajra-i- 
nasb tartqa-t-fugqgra, or in other words, that 
it devolved, not upon the natural heirs of the 
gaddinashin, but upon his spiritual heir.’ 

But while we find that plaintif was duly 
appointed balka and that svecession goes to 
a balka in preference to a natural son who is 
not a balta, we are not prepared, upon the 
materials before us in this case, to find either 
that a senior buka is entitled. te succeed in 
preference to a junior balka or ¢hat it is 
competent or not competent to the gaddi- 
nashin for the time being to nominate his 
successor from one of his balkas, Ther’ ig 
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évidence on the record to the effect that 
Jiwe Shah appointed his grandson, Nur 
Mahomed, his balka and itis also asserted 
by some of the defence witnesses that Jiwe 
‘Shah also appointed his two sons balkuas. 
-Jiwe Shah, however, has stated, according to 
‘the English record, that he did not appoint 
‘his son buat ‘only his grandson, and 
“we may take it, therefore. thatup to the 
‘present time it is only the grandson and the 
plaintiff who have been appointed balkis by 
Jiwe Shah. It is impossible for us upon the 
rather meagre and unsatisfactory evidence 
before us to come to any definite conclusion 
as to who will be entitled to succeed Jiwe 
Shah when the latter dies. We might, of 
course, remand the case for farther inquiry 
upon these points but as the suitis ona for 
a declaration and as it is possible that at the 
time when the succession opens, the plaintiff 
or the grandson, or both may be dead, we də 
not think if necessary to prolong the present 
litigation. The question as to the right of 
succession can, we think, be left to be decided 
ab the time when the succession actually 
opens ous. 

While, therefore, we find that the plaintiff 
isa balka of defendant No.1, we are not 
disposed to grant him the relief for which 
he prays, as we could, upon the present 
record, grant him merely a declaratory decree 
to the effect that his appointment as Jiwe 
Shah’s balka has been proved. This decla- 
ration would not necessarily give him a right 
to succzed to the gaddi and the property 
thereto attached, and we think that all 
practical purposes can bs as effectually 
served if we state that we find ib proved that 
plaintiff was in fact appointed balka by Jiwe 
Shah. | 

In our opinion, this is nota fit case for 

“the Courts to grant a declaratory decree 
which may be futile and whith in any event 
cannot ensure the right of the plaintiff to 
succeed to Jiwe Shah. We accordingly dis- 
miss this appeal, but as both sides have 
given evidence in the case which isin many 
respects false, we leave them to bear their 
own cosis throughout, 
Appeal dismissed. 
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MADRAS HIGH COURT. 
Civit Apesar No. 199 or 1908. 
December 13, 1912. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Sankaran Nair. 
DEVARAYAN CHETTY—Puatntirs— 
APPELLANT 
VETSUS 


V. K. M. MUTHURAMAN CHETTY 


AND OTHERS — DEFENDANTS— RESPONDENTS. 

Contract of marriage —Stipulation to pay damages 
in the event of breach—Enforceability of contract—Pub- 
lic policy. 

A. contract between two persons, whereby one of 
them stipulates to give his daughter in marriage to 
the son of the other party and the latter agrees to 
receive the girlin marriage after a certain time, and 
it is stipulated that the party guilty of breach 
is to pay a certain sum as damages, is a contract 
which gives the parties a pecuniary interest in the 
marriage taking place and is hence unenforceable. 

Hermann v. Charlesworth, (1905) 2 K. B. 128; 
T4 L.J. K. B. 620; 54 W. R. 22; 93 L. T. 284; 21 T. L. 
R. 868; Kalavagunta Venkata Kristnayya v. Lakshmi 
Narayana, 32 M. 185; 18 M, L. J. 403; 4 M. L.T. 
1 (F. B.); 3 Ind. Oas. 554, referred to. 

Purushotamdas Tribhovandas vy, Prushotamdas Mangal- 
das, 21 B. 28 and Irene Fanny Colquhoun v. Mrs, Fanny 
Smither, 33 M. 417; 7 M. L. T. 394; 5 Ind. Cas. 475; 29 


-~ M. L. J. 784, distinguished. 


Appeal against the decree of the Subordi- 
nate Judge of Madura Hast, in O. S. No. 143 
of 1907. 

Mr. Sreendvasiengar, for the Appellant. 

Mr. Rangachariar, for the Respondents. 


JUDGMENT. 

Wate, C. J.—The agreement, which is 
sued on in this case, was entered ikto between 
the plaintiff and two of the relatives of one 
Vellayappa Chetty. Its effect is clearly 
stated in paragraph 5 of the judgment of the 
Subordinate Judge: “The agreement was 
that the plaintiff’s daughter should be mar- 
ried to Vellayappa’s son on the 18th January 
1903 and should be given the usual jewel 
and stridhanam etc., in the usual manner, 
and that, in exchange Vellayappa Chetty’s 
daughter, apparently then too young to be 
married, should be given in marriage in 
three years from the date of the plaintiff’s 
daughter’s marriage, t.e, on or before 
January 1906, and that on default of either, 
the plaintiff to’accept that girl or of Vella- 
yappa’s relations and the defendants to give 
her in marriage, the defaulter, z.e., the plain- 
tiff or the defendants as the case may be, 
should pay the other Rs. 5,000, in case 


so f the plai nti ff g default with in terest 
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from 1906 January and in case of default of 
the defendants and Vellayappa Chetty’s 
party with interest from the date of the 
plaintifi’s daughter’s marriage, 2. e., J8th 
January 1903”. The plaintifi’s daughter 
was married to Vellayappa’s son, but died 
soon afterwards. The plaintiff, thereupon, 
took back the marriage presents. After the 
expiration of three years, the plaintiff made a 
formal demand on the defendants that 
Vellayappa’s daughter should be given in 
marriage to his son. This was not done. 
Hence the suit. The Judge held that, in 
law, the agreement was nob against public 
policy and could be enforced, but he held on 
the facts that the carrying out of the con- 
tract had been abandoned by agreement 
between the parties. 

As regards the question of abandonment, 
Iam unable to agree with the learned 
Judge. Tne defendants’ evidence that the 
plaintiff had stated that he did not desire 
that the agreement should be carried out is 
not supported py the witness whom he called. 
The Judge appears to have relied, to some 
extent, on a suggested practice or usage that 
the return of the presents indicated that the 
parties did not intend that the agreement 
should be carried out. This practice or 
usage was not pleaded and was not proved. 
On the evidence, 1 do not think it can be 
held that the agreement was abandoned. 
There remains the question:—Was the 
contract enforceable? Ib was argued that 
this was aYamily agreement, lawful in itself 
and, this being so, an agreement that the 
party who declined to fulfil his share of the 
bargain should compensate the other party 
was not contrary to public policy. The 
conclusion at which I have arrived is that 
the contract is not enforceable. It is true, 
as the Judge puts it, that no money is payable 
as ‘bride price’ to anybody. But it is a case 
in which third parties have @ pecuniary in- 
terest in a marriage being brought about. 
Tf an agreement between A. and B. that 
B.’s daughter shall marry A.’s son on pay- 
ment of asum of money by A. to B. is con: 
trary to public policy, ih seems difficalt on 
principle to say that an agreement between 
A. and B. that B.B daughter shall marry 
A.’s son and that, if she fails to do so, B. 
shall pay a som of money to A. is not 
equally contrary to public policy. In each 
case, B. hag a pecuniary interest in bringing 
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about the marriage. In one case, if the 
event takes place, he receives money ; in 
the other case, if the event does not take 
place, he has to pay money. A contract to 
marry between parties who are each sut 
juris, of course, stands upon a different foot=, 
ing, but here the contract is between third 
parties. The effect of the contract, as L 
have said, is to give the parties a pecuniary 
interest in the marriage taking place. The 
contract as my learned brother put it in the 
course of the argument, is a trafficking in 
marriage. There appears to be no case; 
English or Indian, where a contract like 
this has been held to be void, but, as it 
seems to me to fall within the mischief of 
the rule, Iam prepared to hold that the. 
contract, is not enforceable, and I think the 
rule applies nonetheless in a state of 

society where the marriage of children is 

a contract made by their parents and the 

children themselves have no volition in the 
matter. The decision of the Court of Appeal 
in Hermann v. Ohurleswarth (1) shows that 
in Hngland the Oourts are prepared to 

extend rather than to restrict the class of 
cases to which the rule is applicable, It 

is now well established, at any rate in this 

Presidency, that a contract to make a pay- 

ment to a father in consideration of his 

giving his daughter in marriage is opposed 

to public policy within the meaning of see- 

tion 23 of the Contract Act. Kalacagunta 

Venkata Krisinayya v. Kalivrgunta Lakshmi 
Narayana (2). In Purshot undis Tirbhovandas 
y. Purushotimds Mangaldas (8), it was not 
suggested thatthe contract was against public 
policy; but there the plaintiff was himself a 
party to the contract of marriage. The case of 
Miss Irene Fanny Colquhoun v. Mrs. Hanny 
Smither (4) has very little bearing on the 
question before us. There, it was held that the 
principle of Quinn v. Leathem (5) was appli- 
cab'e in the case of a contract to marry and 
that an action was maintainable agains a 
person for inducing a party toa contract of 
marrige to break that contract, 


(1) (1905) 2 K. B. 123;74 L.J K. B. 620; 54 W, 
R. 22; 93 L. T. 284; 21 T. L. B. 368. 

(2) 32 M. 185; 18 M. L. J. SRE L. T. 1 OF. B) 
3 Ind. Cas. a 

(3) 2L B 

(4) 33 M. ‘aN; TM. L. T. 894; 5 Ind. Cas, 475; 20 
M. L. J. 734. 

(5) (1901) A. C. 495; 70 L. J. P. O. 76; 65 J. P. 6708; 
50 W. R. 139; 85 L. T. 289; ITLL R. 749. 
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On the ground that the contract is not 
enforceable, I think this appeal-:should be 
dismissed with costs. 

SANKARAN Nate, J.—I agree. 


a 


Appeul dismissed. 


ALLAHABAD HIGH COURT. 
First Crvi Arrear No. 422 og 1911, 
January 22, 19138. 

Present:—Sir Henry Richards, Kt., Ohief 

Justice, and Mr. Justice Banerji. 
JAI SINGH PRASHAD—Ptarntier— 
APPELLANT 
versus 
SURAJA SINGH AND otares—DerenDants 


— RESPONDENTS, 

Limitation Act (IX of 1908), s. 8l— Limitation Act 
(XV of 1877), s. 2, Sch. II, Art. 147. 

A mortgage was executed in 1863 and the money 
payable under it became payable in 1864. A suit to 
recover the mortgage money was brought on the 6th 
of August 1910: 

Held, that the suit was barred by limitation. 

The introduction of section 81 of the Limitation 
Act, 1908, was not intended to revive rights which 
had already become long since barred under the Act 
0 


First appeal from the decision of the Addi- 
tional Subordinate Judge of Azamgarh, dated 
the 8rd of July 1914 

Mr. Jang Bahadur Lal, for the Appellant. 

Mr. Hamilton, for the Respondents, 


JUDGMENT.—This appeal arises out of 
a suit on a mortgage, dated the 19th of July 
1863. The money secured by it became 
payable on the 19th of June 1864. The 
present suit was instituted on the 6th of 
August 1910. The Court, below has dis- 
missed the suit as being barred by time. In 
our opinion, this view was correct. Under 
the Limitation Act of 1871, which governed 
the present mortgage, a suit could only be 
brought- within 12 years of the Time when 
the money became due, that is to sag, within 
12 years from the 19th of June 1864. That, 
Act contained no provision similar to Article 
147 of Act XV of 1887. It is, therefore, 
quite clear that before the passing of the last 
mentioned Act, the claim under the bond in 
suft was barred by limitation. It is manifest 
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from the provisions of section 2 of the Act 
of 1877, that no right which had become 
barred under the Act of 1871, was thereby 
revived. No doubt for sometime, this High 
Court considered that a suit might be 
instituted in respect of mortgages which were 
governed by the Act of 1877 at any time 
within 60 years but their Lordships of the 
Privy Council have considered this view erro- 
neous [ses Vasudeva Mudaléar v. K.S, Srinivasa 
Pillai (1)]. This last mentioned decision and 
the hardship which was supposed to follow in 
consequence led to tne introduction of section 
31 of the present Act, which provides that 
notwithstanding avything contained in ib, or 
in the Limitation Act of 1877, a suit for 
sale may be instituted within two years from 
the date of its passing or within 60 years 
from the date when the money secured by the 
mortgage became due, whichever period expires 
first. The appellant relies upon this section, 
and contends that it is clear from the men- 
tion of 60 years that it was intended to apply 
to casas like the present, even though they 
were already barred by the provisions of the 
Act of 1371. We cannot agrea with this 
contention. It is impossible to hold that by 
the introduction of this section the Legis- 
lature intended to revive rights which had 
already become long sinca barred under the 
Act of 1871. The section expressly refers 
only to the provisions of Act XV of 1877 and 
not to any earlier Act. Ibis quite clear that 
if the plaintiff had instituted the suit whilat 
Act XV of 1877, was still in fores, it would 
have been time- barred. The enactment of 
saction 31 certainly can give him no higher 
title. We dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 


Appeal dismissed, 


(1) 30 M. 426 (P. O); 17 M. L. J. 444; 11 0. W. N. 
1095; 4A. L, J. 625; 6 O. L. J. 379; 2 M. L, T. 333; 
9 Bom. L. R. 1104; 34 I. A. 187. 
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LOWER BURMA CHIEF COURT. 
Seconp Orvin Apprat No. 129 or 1911. 


Present:—Mr. Justico Twomey. 
MG WA THA— APPELLANT 
versus 


ABDUL GANI OSMAN—Rasponpant. 

Lamitation—Application to appeal in forma pauperis 
Subsequent appeal in regular form —Payment of Court. 
fee atter period of limitation—Oivil Procedure Code 
(Act F of 1908), s. 149—At any stage.” 

Where an application to appeal in forma pauperis 
was made and was dismissed and where the regularly 
stamped appeal was filed after the prescribed period 
of limitation had expired: 

Held, that, though an unstamped memorandum of 
appeal accompained the petition for leave to appeal 
in forma pauperis, the regular appeal could not be 
treated, for purposes of limitation, as having been 
presented on the day on which the application to 
appeal in forma pauperis was presented. 

Section 149 of the Civil Procedure Code is inuppli- 
cable when there are no proceedings actually before 
the Court. When the application for leave io appeal in 
Jorma pauperis is rejected, the unstamped memoran- 
dum of appeal ‘attached to that petition falls to the 
ground, 

Bishnath Prasad v. Jagarnath Prasad. 18 A. 306: 
A. W. N. (1891) 99, relied upon, i 5 


Mr, Anklesıria, for the Appellact, 
Mr, Palit, for the Respondent. 


JUDGMENT.—The respondent raises the > 


preliminary objection that this appeal was 
barred by limitation and should not have 
been admitted. It was filed on the 19th 
Jane 1911, the prescribed period of limitation 
having expired on 15th May 1911. The cir. 
cumstances in which the delay was previously 
condoned are set forth in my order of 5th 
July 1911. "That was an eg parte order aad it 
is, of courre, open to the respondent to dispute 
its correcbness, The. argument of his 
Advocate is that there was no memorandum 
of appeal, properly so called, before the Court 
in the interval between the 13th May, when 
the application toappeal as a pauper was re- 
jected, and 19th June when the memorandum 
in the present appeal was filed. This view 
is supported by the Allahabad case, Béshnath 
Prasad v, Jagarnath Prasad (1), which was 
decided under the old Procedure Code of 
1882, My order admitting the appeal was 
based on section 149 of the Code of 1908; 
bat it is contended that tha section does not 
authoriza any extension of’ the period of 
limitation and that the words “at any stage” 
presuppose that proceedings are actually 
pending. In the present case, no proceedings 


(1) 18 A. 805; A. W. N. (1891) 99, 
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were pending during the interval mentioned 
above. The petition for leave to appeal as a 
pauper had been rejected and ‘the unstamped 
memorandum of appeal attached to that 
petition fell to the ground at the same time. 
Section 582-A of the old Code, which is re- 
placed by section 149, expressly provided 
that the memorandum of appeal to be vali. 
dated under that section should be a 
memorandum resented within ‘the ‘proper 
piriod of limitation, and though there is no 
reference to limitation in the new section, it 
is difficult to interpret it as covering cases in 
which the period of limitation has been 
exceeded when the unstamped document is 
presented. It does not appear, therefore, 
that the decision in the Allahabad case cited 
above would have been different even 
if the present section 149 had been in force 
at the time. 

It would, of course, have been another 
matter if Ormond, J., in his order of 13th 
May, had given further time beyond May 
15th for filing a stamped appeal. Bat he 
distinctly ordered that the Court-fees must 
be paid “within time,” that is, within the 
time prescribed for a regular appeal. It is 
true that no steps were taken to bring this 
order to the aprellant’s notice before the L5th 
May; he states that he did not hear of the 
order till the 17th June. Apparently after 
filing his petition to appeal as a pauper on 
the Sth May, he went away to Myaungmya 
and took no steps to ascertain what orders 
were passed for over a month. Itcannot be 
said tbat he acted with ordinary diligence in 
the matter and `I think it would be 
straining the provisions of section 5 of the 
Limitation Act unduly to hold that he had 
“sufficient cause’ for delaying till 19th 
June to filea properly stamped appeal. 
Want of diligence is also apparent in 
delaying to petition for leave to appeal as a 
pauper until 50 days after the expiry of 
the proper limitation period for such a 
petition and until the limitation period‘ 
fora regular appeal had only a week 
to run. 

On these grounds, I think the preliminary’ 
objection to the appeal must prevail and I 
dismiss it with costs. è 


6 
Appeal dismissed. 
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RAJA RAM v. Musammat UMDAN. 


PUNJAB CHIEF COURT. 
Pipi Revision Partition No. 2743 or 1911. 
January 25, 1913. 
Present:—Mr. Jastica Kensington. 
RAJA RAM -—PLAINTIPE —PRTITIONER 
VETSUS 
Musammat UMDAN -— DHANDANG — 


RESPONDENT. 

Inmitation Act (IK of 1998), Sch. I, Arts. 1L, 12, 9L 
—Claim petition allowed—Limitation-~—Declaratory suit 
—Sale to defraud a credttor——Fraudulent transfer — 
Transfer by husband in favour of wife. 

A, owed a debt to B. who inJune 1903 gave him 
notice that he would be sued unlesshe paid up his 
debt. A. failed to pay the debt and B.sued him on 
19th May 1904, and obtained a decree on 8rd June 
1904. In execution of the decree, A.s wife objested to 
the attachment of property basing her claim on a sale 
effected by A. in her favour on the 7th August 1903 
in consideration of her dower. The objection was 
allowed on the 12th January 1910. B. on the 22nd 
October 1910, instituted a suit for declaration that 
the property was liable to attachment under his 
decree: 

Held, (1) that the declaratory suit was within 
time, Article 11 of the Limitation Act Schedule being 
direcily applicable to the case; even if Article 91, 
which had no bearing on the case, applied, the starting 
point would still be the 12th January 1910, that 


being the date whan the fact of B.’s sale to his wife | 


became known to plaintiff; 

(2) that A’s sale tọ his wife was an obviously 
fictitious transfer to defraud a creditor and not a 
bona fide sale, 

Lakhmi Narain v. Tara Singh, 6 P. R. 1901; P. L. R. 
1900 p. 513, relied upon. 


Petition, under section 70 (a) and (b) of 
Act XVIII of 1884, as amended by Act XXY 
of 1899, for revision of the order of the 
Divisional Judge, Ludhiana, dated the 29th 
August 1911, reversing that of the Munsif, 
lst Class, Ludhiana, dated the 28th February 
1911, decreeing plaintiff’s claim. 


Mr. Gokal Ohand Nuurang, for the Peti- 
tioner. 
Sheikh Umar Bakhsh, for the Respondent. 


JUDGMENT.—This is a revision under 
section 70 (1) (b), Punjab Courts Act, as 
it stood before 1912 and has been heard as 
an appeal. 

The appellant, Raja Ram Sunar, instituted 
a suit against Banna Rajput on the 19th May 
1904 and obtained a decree on the 3rd June 
1904 on admission of his claim by the 
defendant. He is endeavouring to execute 
that decree by attachment of Banna’s rights 
as mortgagee under a series of mortgages, 

On the 12th January 1910, an objection 
was allowed, in execution proceedings, on 
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behalf of Banna’s wife Musammat Umdan- 


She rested her title to the mortgages on a 
sale effected by Banna in her favour on the 
7th August 1903. 

Raja Ram then, on the 24nd October 
1910, instituted the present suit for a decla- 
ration that the mortgage rights are liable 
to attachment under his decree. The first 
Court gave him a decree, but the learned 
Divisional Judge has dismissed the suit as 
time-barred. 

I have no diffculty in holding that the 
lower Appellate Court is wrong inlaw. The 
Article directly applicable to the case, under 
the Limitation Aci Schedule as it then stood, 
was Article 11 and neither Article 12, as 
found by the first Court, nor Article 91, as 
found by the lower Appellate Court, have 
any bearing on the case. Plaintiff’s suit is 
easily within his limitation of one year 
reckoned from 12th January 1910. Even 
if Article 91 applied, the starting point 
would still bethe 12th January 1910, that 
being the date when the fact of Banna’s sale 
to his wife became known to plaintiff. 
Under no possible view of the matter, can 
the suit be held to be time-barred. 

It is then unnecessary to take the ordinary 
course of remanding to the lower Appellate 
Court for re-decision on the merits as plain- 
tiff’s suit is clearly bound to succeed. 

Banna’s sale to his wife in 1903 was an 
obviously fictitious transfer to defraud a 
creditor who had shortly before (apparently 
in June 1903) given him notice that he 
would be sued unless he paid “up his outs 
standing debt. The excuse that the sale 
was in lieu of dower can be of no avail, 


The general principles in respect of sales 
to defeat creditors are discussed from page 23 
onwards in the ruling, Lakhm:t Narain v. 
Tara Singh (1). The present case is 
precisely one in point. The plaintiff ia 
entitled to avoid the sale of 1902, so far 
as he is concerned, on the ground tirat it was 
intended to defraud him, and was nota bong 
fide sale. 


The appeal is accordingly allowed. The 
decree of the Divisional Court is set aside, 
and that of “the first Court in plaintiff’s 
favour is restored with costs to the plaintiff 
against the defendant, Musammat Umdan, in 


(1) 6 P. R. 1901; P. L. R. 1900 p. 513, 
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the lower Appellate Céurt and in this Court. 
Counsel’s fee Rs. 32, 


Appeal allowed, 





MADRAS HIGH COURT. 
SECOND Cryin Appean No. 1341 or 1911. 
January 3!, 1913, 

Present: —Sir Arnold White, Kr., Chief 

Justice, and Mr. Justice Tyabji. 
PANSULARI VENCATASAWMI— 
APPELLANT 
VETSUS 


MENTANA RAMACHANDRA RAJU— 
RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 6 (e)— 
Transfer of mere right to sue—Right of assignee to 
recover damages from assignor’s agent for negligence-— 
Tort— Breach of contract. 

_The purchaser of a mokhasa inam land with all 
rights appertaining thereto, as the right to collect 
rents etc., due in respect of the land, cannot sue the 
vendor’s agent for damages for negligence in failing 
to collect the rents which by the use of ordinary 
diligence, he might have realised. Such an assignment 
is the assignment of a mere right to sue which is in- 
es under section 6 (e) of the Transfer of Property 

ct. 

If the claim is based on tort, the claim fails because 
such a claim is not assignable. 

Dawson v. Great Northern and the Gity Rail 
Company, (1905) 1 K. B. 260; 74 L. J. K. B. 190, 60 J. 
P. 29, 92 L. T. 137; 21 T.L. R114, Defries v. Milne 
ret 1 Ch, 98, referred to, 

f the claim is based on contract, it ig e 3 
sustainable as the transfer was after breach I ane 
on the part of the vendor’s agent, a 

Abu Mahoméd v. S. C. Chunder, 36 O. 345; 13 0. W 
N. 384; 1 Ind. Cas. 827, Shyam Chand Roondoo y. Land 
Mo: tgage Bank of India, 90, 695; 12 0. L. B. 440 
referred to. ` , 

Madhao Doss v. Ramjee Patak, 16 A, ; 

(1894) 84, distingnished. AAEN 

Second appeal against the decree ofthe 
Subordinate Judge of Kistna, in A. S, 
No. 231 of 1910, presented against that 
of the District Munsif of Tanuke, in O. 5, 
No. 676 of 1906, 

Messrs. S. Srinivasa lyyangar and K. 
Basnyam Iyengar, for the Appellant. 

Mr. P. Nagabhushanam, for the Respond- 
ent. 

JUDGMENT, 

Waite, C. J.—The plaintiff shes on a sale- 
deed executed to him by the heir of one 
Krishnaboyammah. Krishnaboyamma died 
in February 1905 and the deed is dated 
February 24, 1905, 


The deed recites that, on Krishnaboyamma’s 
death, certain lands described asa mokthasa 
mam as well as all the current dues and 
arrears recoverable on those lands and all 
kinds of rights relating to the mokhasa 
passed to her heir. By the deed, the heir 
sold to the plaintiff all the said lands and 
the current and past dues ete , and all other 
rights as per details given in the deed. 

The details referred to are the rights in- 
cidental to the ownership of the land and “all 
kinds of rights relating to the mokhasa.” 

The deed does not refer to the defendant, 

The plaint alleges, and this is not denied, 
that the defendant was Krishnaboyamma’s 
manager. 

The plaintiff claims delivery of documents 
and accounts relating to the estate kept by 
the defendant’s-father and alleged to bein 
the possession of the defendant and Rs. 1,00 ', 
the cash balance in the defendant’s hands 
and Rs. 300 as damages for the defendant’s 
failure to deliver the documents and accounts 
referred to above. 

In his written statement, the defendant 
denies that either he or his father had any 
documents in his possession. He says that 
he only managed for 18 months, that he only 
collected Rs. 100 and odd and that this was 
not sufficient to pay his salary and that of 
his peon. We are dealing with this case in 
second appeal and are bound by findings of 
fact. 

Neither of the Courts below finds that the . 
defendant had money in hand for which he 
was liable to account tothe plaintiff. The 
Munsif finds (paragraph 21) that the 
defendant might have collected about 
Rs 400 in Fasle 1313 and about Rs. 300 
in Fasli 13814 and that, if he had not col- 
lected those sums, he could, with ordinary 
diligence, have done so, 

The Subordinate Judge’s finding is to the 
same effect. 

The plaintiff does not allege thatthe de. 
fendant was his agent and he says that his 
cause of action arose on the date of Krishna- 
boyammah’s sale to him and on the date, two 
months iater, of the final demand for an 
account and delivery of the documents. 

The Courts below would appear to have 
found the defendant liable for Rs. 700, not as 
the ‘balance remaining...according tochittah” 
which is the plaintiff’s claim, but as damages 
for negligence in not collecting the rent% 
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which he might have collected for Faslis 1313 
and 1314. 


In the first place, this is not the plaintiff’s 
claim and in the second place, assuming that 
the evidence establishes that, before she 
died, Krishnaboyamma could have recovered 
damages from the defendant on the ground 
of negligence as her agent, (and I don’t feel 
altogether satisfied as to this), it seems to 
me that Krishnaboyamma’s claim, (assuming 
the deed purported to transfer it to the 
plaintiif), was nothing more than a right to 
recover damages, a mere right to sue within 
the meauing of section 6 (e) of the Transfer 
of Property Act, and could not be transfer- 
red. If Krishnaboyamma’s claim was founded 
on tort, itis well settled that the claim is 
not assignable. {See the judgment of the 
Court of Appeal in Dawson v. Greit Northern 
and City Railway Company (1) and the 
recent judgment of the Court of appeal in 
Defries v. Milne (2). If the slaim was grounded 
on contract, the transfer was after breach (if 
any), and i think the principle of the de- 
cision in Abu Mahomed v. S. O. Ohunder (3) 
applies. See, too, Shyam Ohund Koondoo v, 
Land Mortgage Bank of India” (4). The 
case of Madho Doss v. Ramji Patak (5) ‘is 
clearly distinguishable. There, for the pur- 
poses of the question whether the right was 


‘assignable, it was assumed that, ‘when the 
‘assignment was made, there was money in 


the hands of the agent, which money was 
had and received to the use of his principal. 
Here, there is no such finding. Inthe un- 
reported case to which we have been referred 
[Ramiak Okettyar v. Rukmont Ammal (6)], 
the right assigned was a right to recover 


money which had been omitted from an 


account, not unliquidated damages. 

There are some observations in the case 
of Dawson v. Great Northern and City Katlway 
Company (1), which, to a certain extent, sup- 
port the contention of the respondents. But, I 
think, the case is clearly distinguishable. 
There, it was held by the Court of Appeal, re- 
versing Wright, J., that ‘a claim under section 
68 of the Lands ClausesConsolidation Act, 1845, 

(1) (1905) 1 K. B. 260; 74 L. J. K. B. 190; 69 J. P. 
29; 92 L. T. 187; 21 T. L. R. 114. 

(2) (1913) 1 Ch,98; 82 L. J. Ch. 1. 

(3) 36 O. 345; 13 ©. W. N. 384; 1 Ind. Cas. 827. 

(4) 9 U. 695; 12 C. L. R. 440. 

(5) 16 A. 286; A. W, N. (1894) 84. 

(6) 18 Ind. Cas. 138, 


,’ INDIAN CASES. 521 


to a compensation in respect ofan interest 
in lands iujuriously affected, is nota claim 
to damages fora wrongful act, buta claim 
to compensation for damages done iu the 
lawfal exercise of statutory powers, and 
that such a claim was capable of assignment.” 
» The Court of Appeal points out that the 
claim of the plaintiff was not in the nature 
of damages for a wrong (page 275). The 
claim there arose from an act which was not 
unlawful, but was done lawfully in the exer- 
cise of statutory powers. 

It is pointed out that the compensation 
might be regarded as the price payable for 
the exercise of the statutory powers and was 
property. I am of opinion that Krishna- 
bhoyamma’s claim against the agent based 
on his failure to collect the rents was not 
assignable. 

I do not think we ought, in second appeal, 
to interfere with the finding of the Courts 
below as to the non-delivery of the accounts 
or with the damages awarded in respect 
thereof. 

I would modify the decree of the lower 
Appellate Court by giving the plaintiff a 
decree for Rs. 309 only and direct that the 
parties should pay and receive proportionate 
costs throughout. 

Trassi, J.—I agree. 


Decree modified, 


ALLAHABAD HIGH COURT. 
First Oivi APPEAL No. 346 or 1911. 
January 23, 1913. 
Present:-Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Banerji. 
Musammat DURGA KUAR AND orgers— 
DerenDANTS— APPELLANTS 

versus 


KALI OHARAN—Pharntirr—Responpenr. 

Vendor and purchaser—Covenant to indemnify—Per- 
son entitled to indemnity compromising dispute before 
suit is brought—fuit for damages maintainable. 

A, sold certain property to B, and undertook to 
indemnify him afainst any loss. A third person 
laid claim to the property. B, gave notice of it to A., 
who paid no attention to it. Subsequently, B. com. 
promised the dispute with that claimant and paid 
him a certain amount of money, In a suit brought 
by B. against 4, for damages: 
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Held (1) that B. was competent to settle the dis- 
pute before any suit was brought; 

(2) that as due notice had been given to A., the 
latter was not entitled to coma forward and say that 
the compromise was not a fair and reasonable one; 

(3) that B. was entitled to damages for breach of 
the covenant for title. 


First appeal from the decision of the 
Officiating Subordinate Judge of Bareilly, 
dated the 19th of August 1911. 

Mr. J. N. Ohoulhri (with him Mr. Sital 
Prashad Ghose), for the Appellants. 

The Hon’ble Di, Sunder Lal (with him Dr. 
Satish Ohandra Banerji), for the Respond- 
ent. 


JUDGMENT,—This appeal arises out of 
a suit in which the plaintiff claims damages 
for breach of covenants for title contained 
ina sale-deed, dated the 12th of October 
1889. The Court below has given the 
plaintiff a decree for Rs. 2,900, being con- 
siderably less than the amount claimed. 
At the time of the alleged sale, the pro- 
perty mentioned in the plaint together 
with other property was in the hands of 
the Court of Wards, and the sale-deed was 
executed by the Court of Wards. It has 
not been contended, and, in ovr opinion, 
could not be contended, that the persons 
entitled to the property sold were not 
liable upon foot of the covenants given by 
the Court of Wards assuming that there was 
a breach. The sale-deed contained the 
ordinary covenants for title including a 
covenant that the vendors took upon 
themselves “the responsibility that the 
property should be free from all debts, claims 
and liabilities.” l 

In the present suit, we are concerned with 
a village called Mirpur Harraipur, which 
was one of the items of property comprised 
in the deed already mentioned. The title 
to this village briefly is as follows. Jaswant 
Singh and others were the owners of it. 
Jaswant Singh mortgaged it to Brij Kishore 
who brought a suit for sale and obtained 
a decree. Brij Kishore then died and his 
widow Durga Dei continued the proceedings, 
had the property sold, and purchased it 
herself. On the 9th of December 1879, Durga 
Tei sold it to Durga Kuar. Durga Kuar 
was the widow of Lakhan Singh, who had 
a brother Nar Singh, and it is admitted 
that the two brothers were joint. Some- 
time after the sale by the Court of Wards, 
claims were made to the property, the 
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subject-matter of the sale. The claimants 
alleged that they were the reversioners to 
the estate of Brij Kishore, that Darga Dei 
as his widow in the absence of legal 
necessity had no power or authority to sell 
the property to Durga Knuar, and that 
upon Durga Dei’s death, which took place 
on the 8th of June 1905, they became 
entitled to the property. 

It isan admitted fact that a considerable 
amount of litigation took place with respect 
to the claim so made, with the result that in 
respect of one of the villages sold by 
Darga Dei the claim of one Kishen Chand, 
one of the calaimants, was decreed. We 
mention this to show that there was a 
serious claim made againsi the ven- 
dees under the sale-deed of the Court of 
Wards. In due course, a claim was made 
against Kali Charan, the purchaser from the 
Court of Wards, in respect of the village 
Mirpur Harraipur. The plaintif at once 
sent notice to Durga Kuar setting forth 
clearly and distinctly the nature of the 
claim that had been made, called attention 
to the success of Kishen Chand in the other 
litigation and required Durga Kuar to give 
such information as would enable Kali Charan 
to defend the suit which he anticipated 
would be brought against him. No attention 
of any kind was paid to this notice. Sub- 
sequently, Kali Charan compromised with the 
claimants and paid to Kishen Chand a sum 
of Rs. 4,750. He gave notice of this com- 
promise to Durga Kuar but again no notice 
was taken and then the present suit was 
instituted. 


We are quite satisfied that the compromise 
was a genuine compromise. We are also 
quite satisfied that the two notices, although 
addressed to Durga Kuar alone, reached all 
the defendants who constituted a joint 
Hindu family? In the written statement 
which was put in by Gajraj Singh, Mahtab 
Singh and Musammat Dharam Kuar, it is not 
disputed that the notice was sent. 


Two main points have been argued in the 
present appeal, It was first contended that 
inasmuch as Kali Charan was never 
actually dispossessed, the plaintiff cannot 
recover, aud that he had no right to enter 
into the compromise, and that he ought in 
any event to have waited until a suit was 
actually instituted, The second point® wag 
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that the property really belonged to Durga 
Knuar and did not belong to the other defend- 
ants, and that accordingly the suit should 
be dismissed at least as against them. 

We shall deal with the second point first. 
The property was purchased in the name 
of Durga Kuar but it was during the life- 
time of her husband, who. admittedly was 
joint with his brother, the father of the 
other defendants. The sale-deed in favour 
of Kali Charan purports to be made on 
behalf of the other defendants as well as 
Darga Kuar. In the written statement filed 
on behalf of the defendants, other than 
Durga Kuar, it is admitted that the property 
was sold by them but itis alleged that they 
were only selling such title as had been got 
from Durga Dai. They also admitted in 
paragraph 4 that they wera the purchasers- 
fron Durga Dei, and it was never expressly 
alleged iu the written statement that Mirpur 
Harraipur balonged exelu3ively to Darga 
Kuar. We, therefore, can pay no attention 
whatever to the statement of the Pleader in 
the rubkar of the 6th of June 1911, that the 
property was exclusively hers. In any event, 
we think that inasmuch as the property 
was sold as belonging to the joint family, 
the joint family is liable atthe suit of the 
purchaser assuming that there was a breach 
of the convenant. ii 


~ 


We now deal with the question as to 
whether or not Kali Charan was bound to 
wait until a sait was brought or whether 
he was entitled after giving due notice to 
enter into such compromise as he thought 
fit and was reasonable. A very similar 
question arose in the case of Smith v. Compton 
(1). In that case, a suit was brought against 
the vendee who compromised the snit before 
judgment, paying £550. He theu brought 
a suit against the covenantors for breach of 
their covenant for title. It was contended 
that the plaintiff could not recover the money 
which he had paid by way of compromise, 
because he had not given notice to the defend- 
ants and, consequently, that he was nob 
entitled to recover the costs which he paid to 
his own Attorney for defending the action 
up to the time of the compromise. Lord 
Tenterden, C. 4. says: — Lam of opinion that 
there should be no rale. The only effect 
of want of notice in such a case as this, 


(1) 3B. & Ad. 407; 1 L, J.E. Be 146, 
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is to let in the party, who is called upon 
for an indemnity, to show that the plaintiff 
has no claim in respect of the alleged loss, 
or not to the amount alleged; that he 
made an improvident bargain; and that the 
defendant might have obtained batter terms 
if the opportanity had been givenhim. That 
was not proved here, and we cannot assume 
it. As to the costs, the plaintiff here had 
a right to claim an indemnity, and he ig 
net indemuified unless he receives the amount 
of the costs paid by him to his own attorney.” 

16 will thus appear that the learned Chief 
Justice considered that the plaintiff was 
entitled to compromise the action aud to claim 
the amount for which he compromised 
together with the costs of defending the suit. 
Parke, J., says, “I am of the same opinion.” 
The effect of notice to an indemnifying 
party is stated by Baller, J. in Duffield v. 
Scott (2). “The purposa of giving notice is 
not in order to give a ground of action, bat 
if a demand ba made, which tho person 
indemuifying is bound to pay, and notice be 
given to him and he refused to defend the 
action, in consequence of which the person 
to be indemnified is obliged to pay the 
demand, that is equivalent to a judgment, and 
estops the other party from saying that the 
defendant in the first action was not bound 
fo pay the money.” The only distinction 
that can be drawn between the cases cited and 
the present is that the plaintiff in the present 
case settled what he considered to be a claim 
which he could not resist witheut waiting 
until a suit was actually brought. We can 
gee no reason or principle why if a person 
entitled to an indemnity is competent to com- 
promise a suit which is brought, he is not 
equally competent to settle the dispute before 
suit. If he has given due notice to the in- 
demnifying party, the indemnifying party, on 
the auhority of the case to which we have 
referred, is not entitled to come forward and 
say that the compromise was not a fair and 
reasonable one. 


In any event, the Court below has, in our 
judgment, given very good reasons for hold- 
ing that the compromise in the present case 
was a reasonable and fit one. Furthermore, 
it was never alleged by the defendants that 
they were in a position to show that Darga 
Dei had authority to sell the property in 


(2) 3 Term, Rep. 374, 
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question absolately, or that there was any 
other claimant who conid come forward, 
and it has been admitted by the learned 
Advocate for the plaintiff that he has no 
further claim against the defendants upon 
foot of the covenants contained in the sale deed 
from the Court of Wards so far as the village 
of Mirpur Harraipur is concerned. 

We accordingly dismiss the appeal with 
costs inclading in this Court fees on the 
higher scale. 


Appeal dismissed. 


LOWER BURMA OHIEF COURT. 
First Civiu Appein No. 159 or 1910. 
September 10, 1912. 
Present:—Sir Charles Fox, Kt,, Chief Judge, 
and Mr. Justice Hartnoll. 
P. K. A. ©. T. CHOCKALINGAM 
CHETTY— APPELLANT 
Tersus 
MAUNG YAONG NI AND O01HERS ~ 
RESPOXNDESTS, 

Buddhist Law —Partition of family property—No deed 
necessary — Oral dasposition—Transfer of Property Act 
(IV of 1882), s. 53. 

The law does not require a partition of joint family 
property to be effected by an instrument in writing, 

Gyannessa v. Mobarakannessa, 25 O, 210; 2 C. W. N. 
91, followed. 

The Transfer of Property Act does not make a 
writing necessary in the case of a partition. 

A subsequently executed deed does no more than 
possibly perfect the title of the children. 

A deed executed after an attachment has been 
removed, is valid. 


Appeal against the judgment and decree 
of the District Court of Bassein, in Civil 
Suit No. 11 of 1910. 

Mr, Billémoria, for the Appellant. 

Mr. Patker, for the Respondent. 

JUDGMENT. 

Fox,C. J.,—On October 2, 1908, the appel- 
lantinstituted a suit in the District Court 
Henzada, against Maung Po Thaw, amongst 
others, for recovery of Rs. 17,657 in respect 
of certain transactions in paddy. The 
transaction with Maung Pa Thaw was 
alleged to have occyrred in or about Wazo 
1270 B. E., which would correspond with 
August 1908. The appellant obtained a 
decree in the snit on July 31, 1209. This 
decree was subsequently confirmed on appeal. 
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The District Court’s decree was transferred 
to the Bassein District Court for execution 
and on the appellant’s application the lands, 
which were the subject of the suit from 
which this appeal arose, were attached in 
execution. 

An uncle of the minor respondents, who 
are the children of Maung Po Thaw by his 
deceased wife, applied, on their behalf and as 
their guardian, for removal of the attachment 
on the ground that he was in possession of 
the attached property on their behalf. He 
set up that Maung Po Thaw had in 
1908 partitioned the joint property of himself 
acd his deceased wife in view of his propos- 
ing to marry another wife, and that the 
attached lands had under this partition been 
delivered over to him as guardian for Maung 
Po Thaw’s children and that he had been 
and was in possession of them as such 
guardian. 

It was, undoubtedly, the case that on May 
29, 1908, Maung Po Thaw reported to the 
Revenue Surveyor that he had transferred 
the lands ia dispute to his children, but no 
registered deed was executed at the time. 
The children’s uncle succe3ded in getting the 
attachment removed. The order was passed on 
June 14, 1910. Two days afterwards, Maung 
Po Thaw executed a deed of transfer of the 
lands in favour of Maung Tun E, as guardian 
of the children and on June 20, he executed 
another such deed. On July 7, 1910, appel- 
lants brought the suit out of which the 
appeal arose for a declaration of the lability 
of the lands to attachment under his decree 
against Maung Po Thaw. The suit was 
dismissed, 

The chief grounds urged in appeal on 
behalf of the appellants were that the alleged 
partition was a sham, that there had been 
no valid transfer at the time when the pro- 
perty was attached, and that the subsequent 
registered deeds of transfer were void and of 
no effect. The principle embodied in section 
53 of the Transfer of Property Act was relied 
on. 

There is no evidence in this case warrant- 
ing a conclusion that the transfer by Maung 
Po Thawin 1908 to his children of the lands 
as their share of inheritance was part of a 
scheme to defeat either Maung Po Thaw’s 
creditors iu general or any of his creditors. 
in particular. It could not have been part 
of a scheme to defeat the appellant, for “ab 
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the time the transaction on which Meg. 
Po Thaw was subsequently held to be indebt- 
ed to him had not even been entered into. 

The transfers of Maung Po Thaw in 
pursuance of the partition of his late wife’s 
joint property must be held to have been 
bona fide and although oral they were valid 
because the Transfer of Property Act did not 
make a writing necessary in the case of a 
partition. See Gyanness1 v. Mobarakanne:sz 
(1). 

Before the deeds executed on June 16 and 
20, 1910, the children had a good title to 
the properties, and these were not Maung 
Po Thaw’s and consequently the appellant 


could not obtain a declaration that they. 


were liable to attachment in execution of his 
decree. : 

The deeds did no more than possibly 
perfect the children’s title, and being execat- 
ed after the attachment had been removed 
were valid. [See Karalia Nanubhat Moho mel- 
bhat v. Mansukhram Vakhatchind (2)}. I 
would dismiss the appeal with costs of res- 
pondents to be paid by the appellant, 

HARTNOLG, J.—I cuncur. ` 

Appeal dis nissel, 


(1) 23 C. 210; 20. W. N. 91. 
(2) 24 B. 400. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 183 oF 1912. 
February 3, 1913. 
Present: —Mr. Jastice Tudhali and 
Mr. Justice Rafique. 
HAZARI LAL—DEFENDANT—ÅPPELLANT 
versus 
GANGA CHARAN —Pwaintire— 


RESPONDENT. 

Estoppel, equitable —Suit dismissed for default ~dAp- 
pellate Court ordering restoration on payment of compen- 
sation to other party-~-Compensation accepted—Waiver 
of right to appeal from order of remand. 

A suit was dismissed on the ground of default. 
The plaintiff appealed. The Appellate Court ordered 
restoration on the condition of the appellant paying 
Rs. 10 to the respondent within a week. ‘he money 
was not paid within a week and the Appellate 
Court dismis%ed the appeal. Subsequently, the Appel- 
late Court set aside its previous order of dismissal on 
an explanation being given of delay. The Pleader of 
the defendant then accepted the payment of Rs. 10 
and the case was remanded to the first Court: 
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Heli, that the defendant, having accepted the 
compensation money, was equitably estopped from 
appealing from the order of remand. 


First civilappeal from an order of the 
Subordinate Judge of Cownpore, dated the 
17th of August 1912. 

Mr. Puroshtiam Das, for the Appellant. 

Mr. Damodir Das, for the Respondent. 


JUDGMENT.—This appeal arises out of 
the following circumstances:—The plaintiff- 
respondent brought a suit against the present 
appellant in the Court of the Munsif, The 
case was submitted to arbitration and on the 
22nd of January 1912, the arbitrator filed 
his award in Court. On the 2nd of February 
1912, the plaintiff filed objections to the 
award. The Mansif, although the objections 
had been filed bayond time, for reasons which 
ib is unnecessary to discuss, set aside the 
award and proceeded to hear the suit. 
Certain account books were produced by the 
plaintif and he was ordered to file copies of 
the relevant entries. He failed to do so and 
the Mansif dismissed the suit on the ground 
of default. The plaintiff appealed and the 
lower Apnvellate Court passed an order on 
the 22nd of June decreesing the appeal and 
remanding the suit conditional on the plain- 
tiff paying to the defendant a sum of Rs. 10 
as compensation. Apparently, the Court 
thought that the plaintiff should bave further 
opportunity of doing what the Munsif had 
ordered him t> do and Rs. 10 should be paid 
to the defendant to cover the extra expense 
which would be incurred by reason of the 
re-hearing. 

This sum of money was to be paid within a 
week. It was not paid and on the 2nd of July 
1912, the lower Appellate Court dismissed 
the suit by reason of non-fulfilment of the 
condition, On the 24th of July, the plaintiff 
made an application to the lower Appellate 
Court explaining the reason why the money 
was not paid within the time allowed. There- 
upon, the Court set aside its order of the 2ad 
of July 1912, allowed the appeal and romand- 
ed the suit for decision on the merits 
conditional on the plaiatiff’s paying a sum of 
Rs. 15 to the defendant. Apparently, the 
defendant's Pleader accepted the order with- 
out any protest for the money was paid and 
taken by him on the same day. In spite of 
this election, however, the defendant has 
come to this Court in second appeal. The 
trial of the suit appears tous to be wall 
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permeated with error but, in our opinion, as 
the defendant acespted the order of remand 
and took the amount of compensation ordered 
by the lower Appellate Court, he, having 
made his election, cannot now be allowed to 
come here on appeal and urge that the order 
of remand is bad. It was open to him 
either to refuse to receive the amount of 
compensation awarded to him and appeal 
against the order or to accept it and the 
remand order. In the former case, he 
clearly would have been justified in coming 
to this Court on appeal, but he has not done 
this. He has accepted the benefit given 
by the order of the Court below and also 
seeks the benefit of an appeal to this Court. 
In our opinion, he is equitably estopped from 
coming to this Court. We dismiss this 
appeal. The respondent will bave his costs 
of this appeal in any event. 
Appeal dismissed. 





PUNJAB CHIEF COURT. 
: CIVIL Reviston Perrrion No 2475 or 1911. 
Juve 8, 1912. 
Present:—Sir Arthur Reid, Kr., Chief Judge. 
GANGA RAM—Decree-HOLDER 
maa PETITIONER 


versus 
DINA NATH —Jupa want- DEBTOR — 


RESPONDENT. 

Civil Progedure Code (Act V of 1908), O. XXT, r. 17 
(2)—Exzecution of decree—Application for emecution 
presented by agent not duly authorised --Subsequent fil- 
ing of power-of-attorney—- Duly presented. 

A., as agent of the decree-holder, made an application 
for execution on 26th August 1910. The jadgment. 
debtor objected that A. was not empowered to pre- 
sont the application. On the 20th October 1910, a 
power-of-attorney empowering A. to apply for execu- 
tion was filed. The application, however, was dis- 
missed as having been presented without authority: 

Held, that the executing Gourt should have accepted 
the power-of-attorney filed on the 20th October 1910 
and treated the application for execution as having 
been filed on that date, on the principle contained in 
Order XXI, rule 17 (2) of the Code of Civil Proce- 
dure, 

Lakmi Das v. Gobind Ram, 105 P. R. 1882; Mrs. 
Baness v. Col. Turton, 23 P. R. 1888; Fuzloor Ruhman 
y. Altaf Hussein, 10 ©. 541; Lachman Bibi v. Patni 
Ram, 1 A. 510, relied upon. 


Petition, under section 70 (a) (b) of Act 
XVIII of 12884 as amended by Act XXV of 
1899, for revision of the order of the Divi- 
sional Judge, Delhi Division, dated lst June 
1911, confirming thal of the District Judge, 
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Delhi, dated the 28th February 1911, dis- 
missing the application for execution of 
decree. 

Mr. Bent Parshad for Lala Amar Nath 
Bhatia and Mr, Dhanraj Shah, for the Peti- 
tioner. 

Mr. Ganpat Rat for Mr. Beechey, for the 
Respondent. 

JUDGMENT,.—An application for execu- 
tion of the decree, in respect of the execu- 
tion of which this appeal has been filed, was 
made on the llth Novembar 1907, by“ Amar 
Chand, karinda.” It was struck off in 
default of prosecution, neither the decree- 
holder nor the judgment-debtor putting in 
an appearance. The present application was 
made, on the 26th of August 1910, by Amar 
Chand, gomashia and kar karinta. On tha 
19th October 1910,’ the judgment-debtor ob- 
jected that Amar Chand was not empowered 
toapply for execution. On the 20th Osto- 
ber 1910, a powar-of-attorney by the decree- 
holder empowering Amar Chand toapply for 
execution was filed. On the 20th of February 
1911, the application for execution was dis- 
missed, on the ground thatit was not duly 
presented, Amar Chand not having bean 
empowered to present 16. 

Apart from the question whether Amar 
Chand, who was the decree-holder’s azent at 
Dehli and was empowered to transact all 
business connected with thedecree-holder’s . 
business at Delhi, was a recognised agent 
of the decree-holder within the terms of Order 
ILI, rule 2 (b) of the Code of Civil Proce- 
dure, for the purpose of execution of a decree 
obtained at Agra by the dacree holder in res- 
peot of the business carried on by him there, 
and also from the question whether Amar 
Chand was a person who could be proved to 
the satisfaction of the Court to be acquainted 
with the facts of the case within the terms 
of Order XXI, rule 11 (2) of the Code, the 
executing Court should, in my opinion, have 
accepted the power-of-attornery filed on the 
20th October 1910 and treated the applica- 
tion for execution as having been filed on 
that date, on the principle contained in order 
XXI, rule 17 (2) of the Code. This would 
nave kept the application within limitatin. 

The result of the proceduré adgpted was 
that on the 28th of February 1911, when the 
application was finally rejected, a fresh 
application would have been barred e by 
limitation, 
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>‘ Lakmi Das v. Gobind Ram (1); Mrs. Baness 
v. Ool. Turton (2); Fuzloor Ruhman v. Altaf 
Hossein (8) and Lachman Bibi v. Patni Ram 
(4), support the view that the application for 
execution shoud be treated “ as having been 
duly presented.” ° 
I decree the appeal and set aside the dec- 
rees of the Courts below, and return the re- 
cord to the executing Court which will pro- 
ceed with the execution. 
‘Costs of this Court will bə costs in the 
cause. Counsel’s fee Rs. 32, 


Appeal accepted. 
f (1) 105 P. R. 1882. 

- (2) 23 P. P. 1883. 

: (8) 10 0. 541. 

: (4) 1 A. 510. 


CALCUTTA HiGd COURT. 
“A PPBAL FROM ORIGINAL SIDE. 
February 21,1913. 

. Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, Justice Sir Richard Harington, KT., 
and Justice Sir Ashutosh Mookerjee, Kr. 
BOARD or EXAMINERS or tae PLSADER- 
SHIP AND McxTeaRsHie EXAMINATIONS — 
OprcsirE Party—APppe_LANTS 
VErsUus 


PROBHAS H CHANDRA ROY— 


: Partition ER—HEstOnDENT. 

, Specific Relief Act (1 of 1877), ss. 45, 45—Declara- 
tion, nature of —Applicant to show he has specific legai 
right, his demand of that right and its denial—Discre- 
tion—Applicant to come with clean hands. 

The petitioner prayed for a declaration under sec. 
tion 45 (Chapter VIII) of the Specific Relief Act, that 
certain order appearing in the Calontta Gazette 
passed by the opposite party or by the Local Govern- 
ment was illegal, or wlira vires; and that the opposite 
party had acted illegally in not entertaining the 
petitioner's application and his certificate of character 
atthe ensuing examination for 1913: 

Heid, that there was absolutely fio justification in 
Chapter VIII of the Specific Relief Act for any dec- 
laration of that sort. 

No order under section 45 should be made unless 
the applicant shows clearly that he has the specific 
legal right, to enforce which he asks for the inter- 
ference of the Court, that he has claimed to exercise 
that right and none other, and that his claim has 
been refused. 

- Bank of Bombay v. Soleman Somji, 12 C. W. N. 825 
at p- $33, 5 A. L. 39463; 4 M. L. T. 16; 80. L. J. 108 
(P. C.); 10 Bam. L. R. 436; 32 B. 466; 35 I. A. 130; 
18 M. L. J. 855, relied upon. 

Under section 46 of the Specific Relief Act, an 
applieation under section 45 must be founded on an 
affidavit of the person injured stating hig rights and 


his demand for justice and denialof justice. And 
where that provision of law has been disregarded not 
only in form but in substance, the application ought 
to be dismissed. 

It is a matter of discretion to the Courtas to whe. 
ther it will take action under section 45 of the Speci- 
fic Relief Act,or not. Aud when the applicant does 
not come with clean hands but comes with dirty 
hands, the Court will not make the slightest conces- 
sion in his favour. 


Appeal from the judgment of Mr. Justice 
Imam, 

The facts of the case and the judgment of 
Mr. Justice Imam are stated in the report of 
the trial of this case before the first Court, 
See 18 Ind. Cas. 459. 

Mr. Justice Imam made an order to the 
effect that the Board of Examiners do en- 
tertain and consider the application of the 
petitiocer, Probhash Chandra Rai, and de. 
termine his fitness according to their dis. 
cretion, 


From that order, the Board of Examiners 
appealed. 

Messrs. B. Chakeavaria and Pearson, for 
the Appellants. 

Messrs, 5. P. Sinha, H. D. Bose, 9. A. 
Ashgar and A. Ahmed, for the Respondent. 

Mr. Chakravarit narrated the circum- 
stances under which the case arose. 

[The Cures Jostice:—Has the rule been 
served upon the individual examiners? } 

Upon Mr. Graham, who is the]Secretary to 
the Board. 

[The Cuter Jostice:—He is only one mem. 
ber. It has not been served on the examiners? | 

No. 

[The. Cater Jostics:—Sarely that is er- 
roneous}. 

We did not make any point with regard to 
that. We went on the merits. 

[The Carer Justice:—On whom is this 
order binding? ] 

I suppose on the Board of Examiners. 

[The Crier Justice:—But who are they ?] 

That is the position. We took itthat we 
were showing cause on behalf of the Board 
of Examiners, although hat is not a corpo- 
rate body. The rule was taken out in the 
terms of the case, reported in 28 Calcutta 
Series. Howevér, [ am quite willing to take 
it in that form, notwithstanding the defect. 

Mr. Chakravarti then read the rule. 


Mr. Sinha:—lI freely admit that the form 
of the prayer was wrong. My learned friend, 
Mr. H. D. Bose, when.he applied for the 
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Rule, before Mr. Justice Imam, said that that 
was not the prayer of the Rule, but that the 
prayer was for the consideration of the 
matter by the Board. 


Mr. Ohakravartz:—Ia point of fact, I waa 
not before the Court to meet a case, of the 
kind, which was admitted to be made, 


Mr. Chakravarti then submitted that Mr. 
Justice [mam was entirely in error in allow- 
ing the Rule to go oub in that form without 
any amendment. This was not an omission 
or any thing of the kind. He then read the 
petition and the affidavit, and said that the 
petitioner was not entitled to get any decla- 
ration. 


[The Curer Justics:—I do not know how 
this affidavit came to be prepared in this 
form. Section 46 has not been complied 
with. Is it not a fatal difficulty in your way 
Mr Sinha]. 


Mr. Sinha:—Undoubtedly, itis irregular. 
[The Curzr Justice:—Does not that place 
an insuperable difficulty in your way? 


Mr. Sinha:—But no objection was taken 
on that score at all. Mr. Bose mentioned to 
His Lordship that what he was asking for 
was ihat the Board of Examiners should 
entartain his client’s application and consider 
it, I confess, it is defective in form and all 
that [ can say is that it was mentioned before 
His Lordship. 


[The Chrer Justice:--Where is it said that 
there was a demand for justice? Where is 
the denial ?]. 


Mr. Sinha:—Although there is no specifie 
demand that the application should be con- 
sidered, Your Lordships will find someting 
in paragraph 25 of my petition. I can 
place before Your Lordships the letter to 
Mr. Graham and nothing else. 

[Tho Cuter Justice:—Can you seriously 
suggest that you are a fair person? | 

Mr. Sinha:—I hope that I have expiated 
my fault. In this case they have precluded me 
from appearing for five years. Cannot I 
come and say that the examiners had no 
right to preclude me? 

[The Caer Justics:—It was not an order 
by an examiner but by the Government. | 

Mr, Stnha:-—-All I want is that the Board 
of Examiners should vonsider my application 
and not Mr. Graham, 
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[The Curer Justicon: Did you make that 
request? | ; 

Mr, Sinha:—I1 cannot point to any express 
demand of that kind, 

The Chief Justice then delivered the fol- 
lowing 


JUDGMENT.—This appeal arises out of 
an application under Chapter VIII of the 
Specific Relief Act. Section 45 of that Act 
enables this Court to order public servants 
and others todo certain specific acts and 
section 46 indicates how the application is 
to be made and the procedure thereon. The 
present applicant is one who was examined 
last year for the Pleadership Examination 
and in connection with that examination, he 
was found to have been guilty of very grave 
misconduct—the miscondact was as grave 
as no one in his position should be capable 
of. There is no dispute as to that. He now 
seeks to be admitted to the same examina- 
tion and has observed the prescribed con- 
ditions in so far as he has obtained a 
certificate from a High Court Pleader as to 
the fitness of his moral character and de- 
posited with the District Judge of Alipore 
the requisite fees and it is on matters set ont 
in some detail in his petition that he has 
succeeded in obtaining from Mr. Justice 
Imam an order in these terms:— That the 
Board of Examiners do entertain and con- 
sider the application of Provash Obhundra 
Roy and determine his fitness according to 
their discretion.” From that order what 
has been called the Board of Examiners— 
that I presume means the Examiners—have 
appealed, 


At the outset, ib is argued that this appli- 
cation must fail as being opposed to the 
terms of the Specific Relief Act and as 
resting upon the order which was completely 
at variance with that for which the applicant 
prayed. Now the prayer of the application 
may justly be described as of a very extra- 
ordinary character. First of all the appli- 
cant seeks an order “that the Board of 
Examiners acted illegally in not publishing 
the petitioner's name in the list of successful 
candidates” —that is, from the list of candi- 
dates at the examination at *whigh he com- 
mitted the wrong and fraudulent act which 
has been brought home to him. Next he 
asks “that it may be declared that the peti- 
tioner has passed the Pleadership Examina- 
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tion in 1912, that his name should be gazot- 
ted as a successful candidate or ib may ba 
declared.” That is practically the same 
ground. Then he goes on “that the order 
of November 1912, appearing inthe ‘Cal- 
cutta Gazotte’ of the 27th November 1912, 
passed by the Board of Hxaminers of the 
Pleadership and Muktearship Examinations 
or by the Local Government is illegal or 
ultra vires.” There is absolutely no justi- 
fication in Chapter VIII for any declaration 
of that sort. Lastly, it is said ‘that it may 
be declared that the Board of Hxaminers 
have acted illegally in not entertaining the 
petitioner’s application and his certificate of 
character: at the ensuing examination for 
1913.” That, again, is open to the same 
comment and I can only suppose that this 
application has been drawn without any 
reference to the terms of section 45 of the 
Specific Relief Act. The terms of that Act 
are very clear. They enable the Court to 
make an order requiring any specifis act to 
be done or foraborne and nothing else. Then 
we have this, that the application must be 
founded on an affidavit of the person injured 
stating his rights, and his demand for justice 
and denial of justice. That had been dis- 
regarded not only in form and substance but 
with these materials the applicant went 
before the Court and obtained a Rulein these 
terms:— It is ordered that the Board of 
Examiners for the Pleadership and Muktear- 
ship Examinations ... appear at such ex- 
amination.” What- is the order that was 
made? Ib isin the terms of the order which, 
as I read it in the prayer in the petition, is 
at variance with the Rule that was granted. 

Now, it is well established that in dealing 
with an application under Chapter VIII of 
the Specific, Relief Act certain principles 
applicable to the writ of mandamus should 
be followed and it is laid down in the case 
of the Bank of Bombay v. Soleman Somji (1) 
that “one of these principles is this, that the 
writ will not be allowed to issue unless the 
applicant shows clearly that he has the 
specific legal right to enforce which he asks 
for the interference of the Court, that he has 
claimed to exercise that right and none other 
and that hig clafm has been refused.” There 
has been no regard to these principles in 

(1) 12 0. W. N. 825; 5 A. L.J. 463 (P.C.); 43 L. 


T. 16,8 O. L. J. 103; 10 Bom. L. B, 436; 32 B. 466; 35 
L A. £30; 18 M. L. 3. 355 (P. O.). 
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tnis case. The order which the applicant 
has obtained is not one which can come 
within the description here contained. In- 
deed, when this was pat before the learned 
Counsel who appeared for the petitioner as 
to whether he could point out that there was 
that demand for justice, it was admitted 
he could only do so by liberal reading of 
certain passages. That any suggestion of 
that kind could be made has not been made 
to appear before usor that there was any 
denial of the demand for justice. But it 
was suggested that we might overlook these 
matters. Is the present applicant a person 
in whose favour we ought to stretch the 
jurisdiction of this Court? It is a matter of 
disoretion tous as to whether we shall take 
action under section 45 or not. This appli- 
cant-—-I am only describing him mildly—does 
not come here with a clean hand. On the 


contrary, he comes here with dirty hands and 


I see no reason for making the slightest con- 
cession in his favour. In my opinion, I 
think it would be wrong to uphold the order 
that has been made. 


I think that the appeal must be allowed 
and the application must be dismissed with 
costs. 


Appeal allowed. 





@ 
PUNJAB CHIEF COURT. 
Oivi Arrak No. 1220 or 1911. 
June 13, 1912. 

Present: ~Mr. Justice Scott-Smith. 
CHHUBU MIAN—Deranpanr—APPsLLANT 
VETSUS 
HAR CHARN DAS-—P.ratstirr—~ 


RESPONDENT, 

Civil Procedure Code (Act V of 1998), s. 104 (2) 
0. XLII, r. 1 (a)—Order of Appellate Court that 
first Court had jurisdiction—Remand—Further 
appeal not allowed —Reviston. 

Where a Court, finding that it has no jurisdiction to 
hear a suit, returns the plaint for presentation to the 
proper Court and the Appellate Court sets aside that 
order, no further appeal lies against the order in 
appeal. . 

Naubat Singh v, Baldeo Singh, 33 A. 479;8 A. L, 
J. 312; 9 Ind. Cas. 666; Mannu Lal v. Harcharan Das, 
147 P. L. R. 1911; 10 Ind. Cas, 36, followed. 

Such an order is also not open to revision. 

Sardar Arur Singh Y. Bua Ditta, 4 P. R., 1911; 46 
ae 1911; 26 P. W. R. 1911; 9 Ind. Cas. 674, fole 

owe || a 6 
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Second appeal from the order of the 
Divisional Judge, Ludhiana, dated 3rd 
August 1911. 

Messrs. Harris and Fuzal-t-Ilahkz, for the 
Appellant. 

Messrs. Obedulla and Ghulam Rasul, for 
the Respondent. 

JUDGMENT.—The suit, out of which 
this appeal has arisen, was instituted in the 
Court of the District Judge of Ludhiana. 

That officer, holding the Ludhiana Court 
had no jurisdiction, returned the plaint 
for presentation to the proper Court under 
rule 10 of Order VII of the Civil Procedure 
Code, 

The plaintiff appealed to the Divisional 
Judge under Order XLII, rule 1 (a), of 
the Code. That officer held that the 
Ludhiana Court had jurisdiction and ac- 
cepting the appeal remanded the case under 
Order XLI, rule 23, Civil Procedure Code, 
for trial on the merits. 

Defendant has lodged a further appeal 
to this Court, and a preliminary objection 
has been raised before me that no appeal 
lies. 

The question has been argued before me 
from two points of view. If it be treated 
as an appeal from an order of remand under 
Order XLIII, rule (1) (u), then it is argued 
by respondent’s Counsel that as the value of 
the suit is less than Rs. 2,500, it cannot 
be said whetker an appeal would or would 
not lie from the final decree of the Divisional 
Judge under section 40 (1) (a) of the 
Panjab Courts Act. Under such cir- 
cumstances, Faiz Ahmad v. Badar Din (l) 
is authority for the proposition that no 
further appeal lies. 

Appellant’s Counsel admits the authority 
of this ruling, but contends that under the 
new law, Punjab Act I of 1912, a second 
appeal would lie from the decree of the 
Divisional Judge and, therefore, an appeal lies 
from the order of remand. 

Without deciding whether appellant can 
invoke the aid of alaw which was passed 
after he filed his appeal, I have no hesita- 
tion in holding that no appeal lies to this 
Oourt, The order of the Divisional Judge 
was an order passed in appeal under section 
104 (2) of the Civil Procedure Code. The 


(1) 50 P. R. 1911; 187 P. W.R, 1911; 210 P. L. Re 
1911 ; 11 Ind, Cas, 816. 
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order appealed against is an order passed 
in appeal under that section because clause 
(1) of the section allows an appeal from an 
order made under rules from which an appeal 
is expressly allowed by rules and Order 
XLIII, rale 1 (a), allows an appeal from an 
order made under rule 10 of Order VII. 

As the lower Appellate Court made an 
order in an appeal from an order, as allowed 
by Order XLIII, no further appeal lies from 
the order of the Appellate Court, Naubat 
Singh v. Baldeo Singh (2). 

The same view was taken in Mannu Lal 
v. Harcharan Das (3). 

If no appeal lies, Counsel asks me to treat 
it as a revision, but Sardar Arur Singh vV. 
Bua Ditta (4), which is quite on all fours 
with the present case, is an authority in 
support of the view that the order of the 
Divisional Judge is not open to revision. 

The appeal is, therefore, rejected with costs 


Appsal dismisse i. 


(2) 33 A. 479; 8 A. L. J. 312; 9 Ind. Cas. 633. 

(3) 147 P. L. R. 1911; 10 Ind. Cas. 35. 

(4) 4 P. R. 1911; 45 P. L. R, 1911; 26 P. W. R. 
1911; 9 Ind. Cas, 674, 


ALLAHABAD HIGH COURT.” 
Seconp Civiu AppeaL No. 830 or 1912. , 
January 30, 1913. 
Present:—Mr. Justice Tadball. 
Prohtt BASANT LAL AND ANOTARR— 
DerenDANTS—APPELLANTS 
versus 

NURUL HASAN — PLAINTIFE-—AND OTHERS 

DERENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 33 
— Power of Appellgte Court—Appeal not against whole 
of decree—Decree not joint. 

A, brought a suit against B. and his co-sharers to 
recover certain sums of money, which he had paid 
towords Government Revenue due from the defend- 
ants. 

The Court of first instance passed a decree against 
each of the defendants for separate specific sums of 
money. B. and some of his co-sharers only appealed. 
The Appellate Court modified the decree of the 
Court of first instance, dismissed the plaintiff’s suit as 
against all the defendants except B. an@ decreed the 
whole sum against B. alone: 

Held, that the lower Court should not have dis- 
turbed the decree of the first Court in such a way as 
to affect the decrees against those of the defefdants 
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who had preferred no appeal and had submitted to 
the decree of the first Court, 


Rangam Lal v. Jandhu, 8 A. L. J. 1111; LI Ind. Cas. 
640; 34 A, 32, followed. cect tae 


Second appeal from a decree of the Addi- 
tional Judge of Moradabad, dated the 14th 
of March 1912, 

Mr. Haribans Sahai, for the Appellants. 
Mr. Ibn Ahmed, for the Respondents. 


JUDGMENT,—The facts ont of which 
this appeal has arisen are as follows:—One 
Prohit Har Sarup was the limbardar of a 
village and he gave a lease to the plaintif- 
respondent, Nurul Hasan. Under the terms 
of the lease, it was the duty of the lessor to 
pay the Government demand for revenue. 
In the years 1312, 1313 and 1314, the lessor 
apparently failed tocarry out this term of 
the agreement. The lease was subsequently 
seb aside on the suit of one of the co-sharers. 
Nurul Hasan then brought the suit, out of 
which the present appeal has arisen, to 
recover the sum of money paid to the 
Government as revenue. Hae impleaded all 
the cosharers. After an appeal and a 
remand, the Court of first instance gave a 
decree to the plaintiff not jointly as against 
all the co-sharers, but for specific sums 
against them separately. The present appel- 
lant, Prohit Basant Lal, is the representa- 
tive-in-title of the original lessor, Har 
Sarup, Four separate appeals were brought 
by nine of the defendants in respect of only 
the sums which had been decreed against 
them, One appeal was by two co-sharers, 
Mahabir Prasad and Hira Lal, one by Kesho 
Saran, Malchand, Raghunath Saran and 
Bhagwan Das, one by Chiranji Lal and one 
by Basant Lal and Musammat Rup Dei, the 
present appellants. In the first three 
appeals, Basant Lal was made a respondent 
together with the plaintiffs end in the appeal 
of Chiranji Lal, in addition to Basant Lal, 
the appellants in the two connected appeals 
were also made respondents. The remaining 
19 co-sharers against whom specific sums had 
been decreed filed no appeals and were not 
made parties to these four appeals. The 
lower Appellate Court came to the conclusion 
that Basant Lal alone was responsible to the 
plaintiff, Nurul Hasan, for the total sum due 
to him, It delivered one judgment to cover 
all four appeals. In the case of the first 
three appeals, it allowed the appeals and in 
the case of Basant Lal's appeal it dismissed 
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the appeal, but it went further than this. 
It modified the decree of the first Court and 
granted the plaintiff a decree against Basant 
Lal alone for the total sum due and dismissed 
the suit as against all the co-sharers, includ- 
ing those who had not appealed and were 
not parties tc the appeal. lb purported to 
do this under the power granted to it under 
Order XLI, rule 83 of the Code of Civil 
Procedure. 

Basant Lal and Musammat Rup Dei have 
appealed only in their case (Appeal No, 41 
of 1911 in the Court below). The point 
taken is that the lower Appellate Court could 
not and ought nob to have passed a decree 
against the present appellants in respect of 
that portion of the plaintiff's claim, which 
had been decreed against the defendants, 
who submitted to the decree aforesaid and 
who were no parties to the appeals either 
as appellants orrespondents. In my opinion, 
the plea taken has great force. Basant Lal 
has submitted to the decree of the Court 
below, which made him liable for the sums 
decreed against thoss persons who had 
appealed to the Court below. One cannot 
lose sight of the fact that the other nineteen 
co-sharers, against whom the Court of first 
instance had passed separate decrees for 
specifics sums, which sums did not form the 
subject-matter of any of the appeals to the 
Court below, had submitted to the decrees 
and had preferred no appeals. The plaintiff, 
moreover, remained content with the decree 
as against those nineteen co-sharers. He 
neither filed objections nor an appeal. It 
is, therefore, clear that the observations of 
this Court in Rangam Laly. Jhandu (1), 
apply with fall force to the circumstances 
of the present case. It has been urged that 
the decree against all the co-sharers proe 
ceeded on a common ground and it is open 
to one of them to appeal against the whole 
decres and for the Court below to modify the 
decree on appeal as it has done, butin the 
first place, the decree of the original Court 
declared the separate liabilities of the defend- 
ants for separate *specific sums of money. 
There was no joint decree. There were, as 
a matter of fact, separate decrees against 
several sets of defendants. Theres was no 
appeal against the whole decrees. The 
appeals before the Courts below were appeala 


(1) 8A, L. J. 1111; 34 A. 32; 11 Ind, Oas, 640, 
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only against those portions of the original 
decree which affected the appellants in the 
Court below. Ises no possibility of dis- 
tinguishing the present case from that of 
Rangam Lal v, Jhandu (1), mentioned above. 
The remarks to be found on pages 1114 and 
1116 of the report apply with full forse to 
the present case. The lower Court ought not 
to have disturbed the decree of the Court of 
first instance as against the defendants whe 
had submitted toit. The result is that I 
allow the appeal to this extent that that 
portion of the decree of the Court below, 
which has held Basant Lal responsible for 
the full amount of the plaintiff’s claim, is 
set aside. The appellants’ appeal in the 
lower Appellate Court ought simply to have 
been dismissed. The decrees in the connect- 
ed appeals have become final. The decree 
of the Court of first instances as against the 
present appellants and as against those 
defendants who did not appeal to the Court 
below will be restored. The plaintiff-res- 
pondent will get his costs of the Appeal 
No. 41 of 1911 in the Court below. The 
appellants will have their costs of this appeal 
including fees on the higher scale from the 
plaintiff, Nurul Hasan. 
Appeal allowed, 





J 
= PUNJAB OHIEF COURT. 
Civin Revision Petition No. 710 os 1908. 
June 29, 1912. 

Present:—Sir Arthur Reid, Kr, Chief Judge. 
MOHAR SINGH AND orHers—Derenpants 
— PETITIONERS 
versus 
TAJ MOHAMED AND ANOTHER—— PLAINTIFFS 
—— RESPONDENTS. 

Jurisdiction of Qivil or Revenue Court—Suit for 
share of dharat collections against stake-holder ~ Smalt 
Cause swit, 

A suit for the share of the plaintiff in respect of 
dharat collections against a shake-holder, or a person 
who had wrongly received the plaintiff’s share, is 
cognizable by a Civil Court, andas ee the nature of a 
Small Cause suit. 

Buta v, Fauja Singh, 28 P, R. 1894; Sarnam v. 
Qandu, 81 P, R. 1889, followed. 

Petition, under section 70 (a), (b), 
Act XVIII of 1884, for revision of the NA 
0f the Divisional J udge, Multan Division, 
dated 20th November 1907, 
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The Hon'ble K. B. Mr. Muhammad Shofi, 
for the Petitioners. 

The Hon’ble R. B. Mr. Shadi Lal, for the 
Respondents, 

JUDGMENT.—The first question 
consideration is the nature of this suit. 

Ib was against certain persons, in whose 
hands were collections in respact of dharat, 
for the share alleged by the plaintiff to ba 


for 


his in his capacity as lambard ır. 


Buti v. Fauja Singh (1) is direct autho- 
rity for the proposition that the suit is cog- 
nizable by a Civil Court, being for money 
received by defendants to the use of the 
plaintif. The question whether the suit was 
a small cause, was nob dealt with in the 
1894 case, bub Harnam v. Gandu (2), cited 
therein, is authority for holding that the 
present suib is avstaall cause. 

The value is under Rs, 1,000. Section 70 
(1) (b) of the Courts Act is, consequently, 
inapplicable, and the qaestions of law argued 
are, therefore, beside the point, 

Hayat Shah v. Jıwayı (8) does not help 
the petitioners on the question of the natare 
of the suit nor does Ram Singh v. Sikandar 
(4), the saits therein dealt with being by 
lambardars against the village community, 
not against a sbake-holdar or a person 
who had wrongly recsived the plaintiff's 
share. 

I have ascortained that notice was, 
in fact, issued under section 70 (1) (a), 
not under section 70 (1) (b), but I see no 
reason for interference. The lower Appel- 
late Court appears to have considered all 
the material before ib and to have based 
its decision on that material, and Í oan fiad 
no irregularity. 

The application is dismissed with costs. 


Revision dismissed, 
(1) 28 P. R. 1894 
(2) 81 P. R. 1889. 
(3) 204 P. R. 1889. 
(4) 29 P. R. 1889, 
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BALDEO PRASAD Y. PRAGDAS, 


ALLAHABAD HIGH COURT. 
Seconn Crvi Aepaan No, 458 or 1912, 
January 20, 1913. 

Present: —Justice Sir George Knox, Ki. 
BALDEO PRASAD—Derenpayt— 
APPELLANT 
versus 
PRAGDAS AND OTHERS— PLAINTIFFS 
— RESPONDENTS. 

Spectfic Relief Act (I of 1877), s. 27 (b)---Specific 
performance of contract—Oral agreement protected 
against registered deed with notice of agreement- 
Registratien Act (XVI of 1908), s. 48. 

An oral agreement, even though not accompanied 
or followed by delivery of possession, would be pro- 
tected against a subsequent competing registered 
instrument if the person claiming under the latter 
had in fact notice of such agreement. 

Nematichand Dhabal v, Kokil Bag, 6 C. 584; 7 ©. L. 
R. 487; Waman Ramchandra v. Dhondiba Krishnaji, 4 
B. 126, followed. 


Nathu Ram v. Phulchand, 6 A. 531; A. W, N. (1888) 
183, distinguished. 


Second appeal from the. decision of the 
District Judge of Jhansi, dated the llth of 
January 1912. 

Mr, Haribans Suhar, for the Appellant. 

Mr. S. O. Mukerji, for the Respondents. 

JUDGMENT.—Pandit Prag Das instituted 
a suit for specific performance of a contract. 
The suit was instituted against one Ram 
Dial the person who had entered into an 
oral contract according to the plaintiff and 
Pandit Baldeo Parsad defendant transferee 
from the said Ram Dial. The property in 
dispute was a share in a certain muhal. 
lt is found by the lower Appellate Court 
upon the questions of fact, based upon 
evidence, that Ram Dial did agree on the 
Qnd of April to sell the share in dispute 
to the plaintiff for a total consideration 
of Rs. 100 which the plaintiff was to pay 


on the proposed sale-deed being executed,. 


also that Ram Dial did receive from the 
plaintif Rs. 15 as an advance in cash as 
earnest money, also that éhe plaintiff did 
on the 18th of April inform the defendant, 
Baldeo Prasad, of all these facts, lastly 
that Baldeo Prasad persuaded Ram Dial 
to sell the share to himself and not to 
Prag Das. On these findings, the lower 
Appellate Court gave the plaintiff a decree 
for specific performance of a contract by 
Baldeo Prasadand it also passed an order 
that Baldo Prasad should pay the plaintiff’s 
costs throughout. In appeal on behalf of 
Baldeo Prasad, it is contended that the 
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registered document, which Baldeo Prasad 
persuaded Ram Dial to execute in his favour, 
should, in accordance with the provisions 
of section 48 of the Indian Registration 
Act of 1908, take effect as against the 
oral agreement made by Ram Dial in favour 
of Prag Das, the more so as the oral 
agreement has not been followed by posses- 
sion. The result of giving effect to this 
contention would be to set at naught the 
provisions of section 27, clause (b) of Act I 
of 1877 and to favour what on the findings 
appears to be if not a case of actual fraud, 
a case so narrowly divided from fraud that 
it is difficult to draw a distinction, The 
learned Vakil for the appellant relies upon 
the case of Nathu Ram v. Phulchand (1). 
The judgment in that case is a very meagre 
one, and it does not appear whether this 
particular aspect of the question was brought 
to the notice of the learned Judges. If 
there is no ruling of this Court to the 
contrary, there are abundant rulings in 
other Courts in which this particular point 
was brought to the notice of the learned 
Judges, who held that an oral agreement, 
even though not accompanied or followed 
by delivery of possession, would be protected 
against a subsequent competing registered 
instrument if the person claiming under 
the latter had in fact notice of such agree- 
ment. See Nematcharan Dhabal v. Kokil 
Bag (2), Waman Ramheindra v. Dhondiba 
Rrishnaji (8). It was next contended that 
the findisgs of the lower® Appellate 
Court were open to question inasmuch as 
that Court: had not considered certain 
material evidence, namely, admissions made 
by the plaintiff and reliance was placed 
upon Yar Ali v. Hashmat Bibi (4). The 
casa relied on differs from the present 
inasmuch as in that case if was found 
that the lower Appellate Court had impro- 
perly rejected important piece of evidence 
bearing on the issue before it. The con- 
tention, to my mind, is merely an attempt 
to get behind findings of facb based upon 
evidence in second appeal, 

The last plea raised is that in this casa 
Ram Dial ought not to hava been exempted 


(1) 6 A. 681; A. W. N. (1884) 183. 
(2) 6 0. 584; 7 O. L. R. 497. 


(3) 4 B. 126.' 
(4) A. W. N. (1897) 90, 
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“ from his liability. As I understand the case, 
Baldeo Prasad had attempted to carry out 
a piece of what I must call very sharp 
practice and has cut his fingers in the 
attempt. The appeal is dismissed with 
costa, 

Appeal dismissed, 





PUNJAB CHIEF COURT. 
Seconp Crvia Apprat No. 1470 or 1912. 
January 30, 1913. 
Musammat BHAG BHARI AND ANOTHER — 
DEFENDANTS—A PPELLANTS 
VETEUS 


SADIQ —Puarntips—Regpoypent. 

Will—Construction—Self-acquired property left to 
granddaughter—Limit of estate—Presumption. 

Where a person bequeaths his self-acquired pro- 
perty to his granddaughter, there is no presumption 
that the testator desired to limit the estate of the 
devisee. 


Second appeal from the order of the Di- 
visional Judge of Shahpur Division, dated 
14th June 1912, reversing that of the 
Munsif, 3rd class. Bhera, dated 28th 
September 1911, dismissing plaintiff’s suit, 

Dr. Muhammad Iqbal, for the Appellants, 

Mr. Muhammad Din, for the Respondent. 

JUDGMENT.—I cannot see any argument 
of force in support of the view taken by the 
learned Divisional Judge. The property was 
self-acquired and ‘a man may do as he likes 
with hisown.” It is quite clear to me that 
the testator intended to make over this pro- 
perty absolutely to the girl, appellant, his 
granddaughter, Thereis no suggestion of a 
limited estate and no presumption, in the 
case of self-acquired property, thatthe tes- 
tator desired to limit the estate and his 
power to alienate fully is not questioned. 

1 accept the appeal and dismiss the claim 
with costs throughont. 


. Appeal accepted. 
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RAJAH OF PITTAPUR Y. ANAPPINDI SIVA RAMAYA, 


MADRAS HIGH COURT. 

Seconp Cryin Aepsat No. 1178 or 1910, 
May.1, 1912. 
Present:—Justice Sir Ralph Benson, KT., and 
Mr, Justice Ayling. 

SRI RAJAH SAHEB DOSTAN SRI RAJA 
RAVU VENKATA KUMARA MAHI- 
PATI SURYA RAO BAHADUR GARU, 
RAJAH or PLTTAPUR—APPELLANT 
VETEUS 
ANAPPINDI SIVA RAMAYA AND OTAERS 


— RESPONDENTS. 

Madras Estates Land Act (Mad. Act I of 1908), s. G— 
Madras Rent Recovery Act (Mad. Act VIII of 1865) — 
Decree in ejectment—Appeal —Hearing of appeal after 
passing of Madras Act I of 1908—Right of tenant to 
occupancy rights. 

Where a landlord obtained a decree in ejectment 
against the ryot under Madras Act VIII of 1865, and 
the appeal against that decree was heard after the 
passing of Madras Act I of 1908, the defendant being 
a ryot in possession of ryot? land on such date, he is 
entitled to claim a right of occupancy, notwithstanding 
the original decree, 

Gerakala Kankaiya v. Janardha Padhai, 21 M. L, 
J. 31;8 Ind. Cas.§786; (1910) M. W.N. 841; 9 M. L. 
T. 64, followed. 


Second appeal against the decree of the 
District Court of Godaveri, in A. S. No. 93 of 
1907, presented against that of the Sub- 
ordinate Judge of Cocanada, in O. S. No. 3 of 
1905. 

FACTS.—The sait was to eject defendants 
from ajtrayati land measuring 72 acres and 
83 cents on the ground that the defendants 
were tenants from year to year and that 
due notice was given to them to quit. 

The defence was that defendants had baen 
tenants with permanent right of occupancy 
and were not liable to be ejected from the 
holding so long as they pay the usual sist. 
Plaintiff’s predecessor-in-title having once 
sued to eject defendants with a similar suit, 
the present suit was barred under sections 13 
and 43 of Civil Procedure Code. 

It was also contended that the saib was 
barred by limitation. 

The follawing issues, among others, were 
framed : — 

(1) Whether plaintiff is entitled to eject 
the defendants from the plaint lands or the 
latter have right of occupancy in the same? 

(2) Whether defendants were served with 
notices of ejectment and they are Pa and 
valid P 

The first two issues were P in plain- 
tiff’s favour aud the Munsif passed a Deore 
ejecting defendants, 
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‘On appeal, the District Judge passed the 
following judgment :— 

Though a decree ‘for possession had been 
passed against the appellants and in favour 
‘of the respondent, it is undeniable that the 
appellants have held the land as ryots and 
continued in possession of such land when the 
Madras Estates Land Act (I of 1908), 
came into force. Section 6 of the Act, as 
amended by Act IV of 1909, would, according 
to the decision of the High Court in Govinda 
Prama Guruva v. Bothast Dandast Pradhanu 
(1), confer a permanent right of occupancy 
on the appellants. I feel bound by the 
authority quoted and I accordingly find that 
the appsllants have a permanent right of 
occupancy in their holding. 

Following the said ruling, I have to find 
the rent payable to the respondent. I had 
allowed an opportunity to the parties to ad- 
duce fresh evidence oa the point but their 
Vakils on the date fixed for hearing repre- 
sented that they did not wish to adduce any 
further evidence and thatthe question might 
be determined on the evidence already on 
record. The Vakils have been heard on 
such evidence. 

The last muchtlika is Exhibit E for five 
years and the rent therein is Rs. 441 per 
annum for the entire extent therein men- 
tioned. If the rate in Exhibit E is accepted, 
the amount claimed in the plaint for the 
plaint lands, that is, Rs, 423-11-11 inclading 
the cesses, will be correct. The appellants 
claim the Muzra which they were getting 
under Exhibit G series by virtue of the order 
Exhibit I. They contend that the increased 
rent was nominally inserted in the muchzlika 
and should not be enforced. The evidence of 
the defendant’s 7th witness and that of plain- 
tiff’s Zod witness are interested and cannot be 
relied on. Muzra is only a remissson left to 
the will and pleasure of thé landlord and 
the fact is expressly’ so mentioned in 
Exhibit I. Exhibits EE also states that 
Mazra bas nothing to do with sists. The 
landlord naturally is not willing to allow 
theremission. I find the rent claimed in the 
plaint is payable by the appaliants. 

I accordingly modify the decree of the 
lower Court by dismissing the plaintiff's 
claim for possession of the plaint lands and 


by directing that defendants Nos. 1, 2 and 6 
(1).20 M. L. J. 528; (1910) M. W. N. 3381; 8 M. 
I. T.°185; 7 Ind. Cas. 74. 
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do pay to the plaintiff the sum of 
Rs. 423 11-11 per annum for six faslis oom- 
mencing from Fasli 1314, 

But for the special provision of Act I of 
1908, the appellants would not have suc- 
ceeded inthis appeal. I think the respond- 
ent is entitled to recover from the appel- 
lants his costs in the lower Court and the 
decree of the lower Court regarding such 
costs will be allowed to stand. Hach party 
will bear his own costs in this appeal. 

The Hon’bie Mr. P., S. Sivaswami Adyar and 
Mr. 8. Srinivasa Iyengar, for the Appellants. 

Mr. V. Ramesam, for the Respondents. 

JUDGMENT,.—In view of the Full Bench 
decision in Goruakala Kanakaiya v. Janardha 
Padhai (2), this second appeal must be dis- 
missed, but we make no order as to costs in 
this Court. 

The memorandam of objections is also dis- 
missed without costs. 

Appeal dismissed; 


Memorandum of objections dismissed. 
(2) 21 M. L, J. 81; 8 Ind. Cas, 736; (1910) M. W. 
N. 841; 9 M, L. T., 64, 


PRIVY COUNCIL. 
APPEAL FROM THE Catcotra Hica Cogrt. 
Jane 13, 1912. 
Present: —Lord Shaw, Sir John Edge and 
Mr. Ameer Ali. 
GANGA BAHU DEBI—Puatstire— 
APPELLANT 
i PErSuUg 
APURBA KRISHNA ROY AND OTHERY— 
DEFENDANTS —RESPONDENTS. 
AND 
APURBA KRISHNA: ROY AND OTH IR3— 
DEFENDANTS—APPBLUANTS 


Versus 
GANGA BAHU DEBI—PLAINTIFR -= 
ResPpondD ant, : 


Mortgage—-Redemption suit —Decree—“Annual rents 
and profits,” meaning of —Gross or net—Appropriation 
by mortgagee of surplus proceeds of mortgaged property 
— Action of defendants, obstructive and oppressive—-No 
further interest after date fixed for redemption, allowed. 

In a redemptiog shit, the decree directed that “in 
case the interest due onthe said mortgage exceeds 
the annual rents and profits, let annual rests be made 
on the L6th day of March of each year, and let what 
shall become due on account of rents and profits be 
applied in the manrer declared in the decree of the 
Court of first instance, sabject to the modification 
made in regard to compound interest and that the 
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amounts spent on improvement and not carrying in- 
terest rank last:” : 

Held,(1)that the words “the annual rents and profits’ 
in the passage in the decree must mean annual rents and 
profits which were directly available for the payment 
of interest, and as there were no rents and profits so 
directly available until the revenue, cesses, costs of 
preservation, management, and collection had been 
paid, the words meant the net and not the gross annual 
rents and profits; 

(2) that the surplus proceeds of the mortgaged 
property were not appropriated by the mortgagee 
and that in taking the accounts, a debt which did 
not carry interest should rank last; 

(3) that asthe action of the defendants in this 
suit for redemption had been obstructive and 
oppressive, and had unduly and intentionally pro- 
longed the litigation to the advantage of the defend- 
ants and to the serious detriment of the plaintiffs, the 
defendants should not be allowed any further interest 
after the date fixed for redemption. 


Appeals from a decree of the High Court 
(Maclean, O. J., and Holmwood, J.,) at Cal- 
cutta, dated March 27th, 1907, affirming that 
of the Additional Sub-Judge of the 24-Per- 
gunnahs, dated July 29th, 1902. 


The material portions of the judgment of 
the High Court in connection with this 
appeal are as follows:— 

“The principal question resolves itself 
into whether the words ‘the annual rents 
and profits’ meanthe gross aunual rents 
and profits or the net annual rents and 
profits, 

“Both the Commissioner and the Sub- 
ordinate Judge have held that the words 
‘annual rents and profits’ mean the net 
annual rengs aud profits; and the result 
of that view is that they have deducted 
from the rents and profits the revenue 
and cesses which are payable in respect 
of the property, the charge. of collection, 
the charges for preservation of the pro- 
perty, and the charges for management. 
The practical result of this has been that 
by making those deductions tke interest 
due on the mortgage has exceeded, in 
many years at any rate, the net annual 
rents and profits, with the further conse. 
quence that annual rests have been made 
on the 16th of March in each year with 
compound interest at 12 per cent. These 
words in the decree are "inserted not for 
the benefit of the mortgagor but for 
the benefit of the mortgagee. The Ap- 
pellants contend that the words ‘annual 
rents and profits’ must mean the gross 
annual rents and profits, and that if the 
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Court had intended that it was to be rents 
and profits after all the above deductions 
had been .made, the Court would have 
said so, and point out that when the 
expression ‘rents and profits’ is used in 
a preceding part of the decree—I am 
alluding to the words ‘for tbe collection 
of the rents and profits thereof’—it is 
obvious, having regard to the context and’ 
the reference to ‘collection,’ that they 
must mean the gross rents and profits and 
that there is nothing to indicate, when 
the same expression is used in the latter 
part of the decree, that it was not intend- 
ed to mean the same thing. The decree 
is not very artistically drawn, and no one 
has been able to show us what is the 
‘manner’ declared in the decree of the 
Court of first instance, as to the applica- 
tion of the amount found due on account 
of the rents and profits. The defendants, 
however, contend that ‘annual rents and 
profits’ must mean annual rents and 
profits which are directly available for the 
payment of interest, and that there are 
no rents and profits so directly available, 
until the revenue, cesses, costs of preserva- 
tion, management and collection have 
been paid, and that those charges are 
primarily payable out of the income before 
the income is available for the payment of 
interest. 

“We think the latter view must prevail. 
It is for the interest as well of the mort- 
gagor as of the mortgagee, thai the security 
should be- preserved; and ordinarily, the 
rents and profits available for the payment 
of interest is the surplus which remains 
after providing for rent, cesses, cost of 
collection and reasonable expendi‘ure for the 
preservation of the property. If the œn- 
tention of the appellants were to prevail, 
it would mean thatif the interest were to 
come first out of the gross rents and profits 
and exhausted them, the mortgagees would 
have to dipinto their own pockets to pay 
what was necessary for revenue, cesq93, costs 
of collection and what was required to pra- 
serve the property, a very serious factor in 
the case of property in the Sanderbuns, 
And if the mortgagee could not find this 
money, the security might be iost, as also 
the property both to mortgagor and 
morigagee. Although, no doubt, this view 
has upon the accounts swollen the amonnt 
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dae from the mortgagor, it must be 
borne in mind that the property has 
increased enormously in value whilst 
under the management of the mortgazees, 
the incomg having risen from Ks. 5,090 to 
Rs, 19,060 or Rs. 20,000. This is the result 
of the care which the mortgagesas have 
taken of the proparty, They have found all 
the money for clearing the land and pre- 
serving the property and converting it into a 
property producing nearly Ks. 20,000 a yaar, 
instead of Rs. 5,000. When using the 
expression ‘annual rents and profits’ in oon- 
nection with the interest due to the mort- 
gagea oa the mortgage, the Court must be 
taken to have been cognizant of the rale as 
to the payment of outgoings outof these 
rents and profits before the interest could bə 
paid, and must be taken, we think, to hava 
used that expression in that sense. A mort- 
gagee is not bound to give credit for his 
receipts against the debt which is most 
burdensome to the mortgagor. Kadir Motdin 
v. Nepean (1). For these reasons, we agree 
in the view taken by the Commissioner 
and the Subordinate Judge. 

IT now pass to the cross-objection of the 
mortgagees. By a deed of further charge, 
dated the 6th of February 1863, the mort- 
gagees advanced a further sum of Ra. 17,000. 
It is clear from the decres that this sum 
was not to carry interest. The contention 
of the mortgagees is that they were com- 
petent to appropriate the surplus receipts 
towards the discharge of the money due on 
the further charge, before applying them 
to the satisfaction of the money due on 
the mortgage of 1862. In point of fact, 
whatever the rights of the mortgagees might 
have been, there has basen no appropriation 
by them either in the accounts that have 
been submitted or at any other time. It is 
contended, having regard to. the decision in 
the case of Jory Brothers v. Tae Owners of 
the Turkish Steamship “Mecca” (2), that the 
mortgagees may appropriate up to the very 
last moment. But in point of fact they have 
never done so; they have never appropriated 
nor have they ever affected to appropriate. 
In the absencs, therefore, of any such 
appropriation, any moneys received would 
ordinarily be applied in discharge of the 


(1) 251. A. 241 at p. 244; 26 0. 1; 2 0. W. N. 605. 
@) (1897) A. O. 286; 66 L. J.P. 83; 76 L. T, 579; 
45 W. R. 667. ; 
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debts in order of time. There is ground for 
contending that this matter has been disposed 
of by the following words of the decree and 
the amounts spent on improvement and not 
carrying interest rank last.’ This was an 
amount that did not carry interest and prima 
facie ranked last. As in the previous portion 
of the decree it was declared that the ex- 
penditure on improvements did not carry 
interest, it would be surplusage to apply 
the words ‘not carrying interest’ merely to 
expenditure on improvements. It seems 
not unreassnable to apply these words to 
the further advance of Rs. 17,000 as to 
which, in a previous portion of the decree 
it was declared that it was not to carry 
interest.” 


Both parties appealed to the Privy 
Council. 

Messrs. L. DeGruyther, K. O., Grey and 
Tabbs, for the Plaintiffs. 

Sir F. Richards, K. O., and Mr. Brown, for 


the Defendants. 


JUDGMENT. 


Sie Jous Epas.—These are consolidated 
appeals from a decree of the High Court 
of Judicature at Fort William in Bengal, 
dated the 27th March 1907, which affirmed 
a decree of the Additional Subordinate Judge 
of the 24 Pergunnahs, dated the 29th July 
1902, in a suit for redemption. 


The lands which were mortgaged are 
situate in the Sunderbuns, and, were ori- 
ginally leased by the Government in 1846 
to one Manu Khan. They consisted of 
18,600 bighas, and were waste lands covered 
with jungle. Manu Khan’s interest in the 
lease vested in one Kalidas Ganguly, who 
in 1854 assigned his interest in the lease to 
Ganga Bahu Debya. On the 28th May 1855, 
the Government granted a new lease of the 
lands to Ganga Bahu Debya. It was made 
a condition of the grant that one-efghth of 
the land should be cleared and made fit for 
cultivation at the end of five years, one-fourth 
at the end of ten, one-half at the end of twenty, 
and three-quarters at the end of thirty 
years, each of these periods being reckoned 
from the Ist day of May 1844. On the 
failure of any of these conditions, the whole 
interest of the grantee was to be forfeited, 
and the lands were to be resumed by the 
Government. f 


a 
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In 1862, the extent of land already cleared 
and cultivable appears to have been in excess 


.of what was required by the terms of the 


lease. In order to provide money for the 
expenses of reclamation, Ganga Bahu Debya 
on the 16th May 1862 mortgaged by condi- 
tional sale the lands for Rs. 25,000 to 
Kishori Mohan Roy, who was a member of 
a joint Hindu family. The mortgage pro- 
vided that if Ganga Bahu Debya or her 
representatives should, on the 16th May 
1865, re-pay to Kishori Mohan Roy the said 
Rs. 25,000, with interest thereon at the rate 
of 12 per cent. per annum, and should 
in the meantime pay and satisfy, as they 
should become due, ail the revenue, rates, 
taxes, assessments, and impositions payable, 
or thereafter to become payable, in respect 
of the said lands and hereditaments, or any 
part thereof, and all costs and charges as 
between attorney and client in respect of 
the deed of mortgage, and of a bond and 
warrant of attorney to confess. judgment 
thereon, and also of a warrant of attorney 
to confess judgment in ejectment, the said 
Kishori Mohan Roy, his heirs, representa- 
tives, executors, administrators, or assigns, 
should re-convey the said lands and here- 
ditaments to Ganga Bahu Debya, her heirs, 
representatives, and assigns. The interest 
was payable half-yearly. On the 16th May 
1862, Ganga Bahu Debya and her hasband 
gave to Kishori Mohan Roy their joint and 
several penal bond for the payment to 
Kishori Mohan Roy on the 16th May 1855 of 
the Rs. 25,000, interest, revenues, rates, taxes, 
assessments, impositions and costs in the 
mortgage mentioned. Also on the 16th May 
1862, Ganga Bahu Debya gave her warrant 
of attorney to certain Solicitors at Calcutta 
authorising them to receive on her behalfa 
plaint in an action of ejectment at the suit 
of John Doe on the demise of Kishori Mohan 
Roy for the recovery of tho property com: 
prised in the mortgage, and to confess the 
same action and to suffer judgement of 
ejectment to pass and be entered up against 
her on the mortgage, and on the money 
bond. 

On the 6th February 1863, Ganga Bahu 
Debya obtained an additional loan of 
Rs. 17,000 from Kishori Mohan Roy, which 
was nob to bear interest, in order to enable 
her to proceed with the olearances and 
reclamation required by her lease and to 
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protest the land from forfeiture by the 
Government. The arrangement was carried 
into effect by two separats deeds and an 
etrarnimi, all of that date. By one of 
those deeds, she, in consideration of the loan 
of the Rs. 17,000, without interest, conveyed 
to Kishori Mohan Roy and his represen- 
tatives, one moiety of the lands which 
remained uncleared at that date. The lands 
80 a@nveyed were about one-fourth of the 
18,600 bigkas. By the other deed, it was 
agreed and declared that three-fourths of the 
land, which had been mortgaged on the 15th 
May 1862, should stand charged with and 
remiin a3 security for the re-payment to 
Kishori Mahan Roy of the said Rs. 17,009, 
and also of the said Ra, 25,00) and the 
interest theresn, and that the said lands 
should not ba redeemed or redeemable until 
fall paymant shoald ba made to Kishori 
Mohan Roy, his heirs, executors, adminis- 
trators, or assigns, of the said sum of 
Rs. 25,090 and the interst thereon, and of 
the said Rs. 17,000. The etrarnim2 provided 
for the appointment of a superintendent and 
of a mohurir, and tha application of the 
profits which might accrua from Ganga Bahu 
Dabya’s three-fourths shara of the lands. 


By virtue of the warrant of attorney of the 
16th May 1862, Kishori Mohan Roy in March 
1863 obtained fron the High Court at 
Oalcatta judgment in ejectment against 
Ganga Bahu Dabya, and also in July 1863 
judgment on the penal bond for Rs. 50,000. 


‘Onthe 27th January 1864, a writ of posses- 


sion waa issued,and onthe Ilth February 
1864, Kishori Mohan Roy obtained possession 
under the writ. On the 12th Novambar 
1864, his name was recorded in the register 
as the owner. On the L9th of April 1864, 
Kishori Mohan Roy  iustituted, under 
Regulation XVIIL of 1806, foraclosure pro- 
ceedings, which were held by this Board on 
appeal to have been ineffectual. Kishori 
Mohan Roy, or his rapresentatives, have 
continued in possession of the mortgaged 
lands since the Lith February 1864. 


Onthe 30th May 1838, thesuit for re- 
demptioa in whish these appeals hava arisen 
was brought by Ganga Bahu Debya in the 
Court of the first Subordinate Judges of the 
24.Pergaunahs against Kishori Mohan Roy, 
and others, who claimad title through or 
under him. Kali Prasad Johuri, who wa 
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an assignee of a portion of the interest of 
Ganga Bahu Debya, was, subsequently, added 
as a co-plaintiff. On the 28th July 1888, 
the defendants, or those whom they repre- 
sent, filed a written statement in which they 
denied-the right of the plaintiff to redeem, 
pleaded limitation, and claimed an absolute 
proprietary interest in themselves in the 
mortgaged property in consequence of the 
foreclosure proceedings of 1864. On the 
29th June 1889, the Subordinate Judge of 
the 24-Pergunnahs gave judgment in favour 
of Ganga Bahu Debya and Kali Prasad 
Joburi, and madea decree for redemption 
of the three-fourths share in the morigaged 
lands and for accounts. From that decree, 
the defendants appealed to the High Court 
at Calcutta, and the plaintiffs filed certain 
cross objections to the decree. In their 
appeal, ithe defendants persisted in their 
denial of the right of the plaintiffs to redeem 
acd in the claim of absolute proprietary title 
in themselves by reason of limitation and the 
foreclosure proceedings. On the 10th 
September 1890, the High Court by its 
decree dismissed the defendant’s appeal 
with costs, and in part allowed the cross- 
objections of the plaintiffs. The decree of 
the Hight Court, so far as it was material, 
was as follows:— 

. “Lt is ordered and decreed that the decree 
of the lower Court in so far as it declares 
that the plaintiffs are entitled to redeem 
the twelve-annas or three-fourths share of 
the properties mentioned in the schedule to 
the plaint and in the event of a re-conveyancse 
thereof by the defendants to the plaintiffs 
to have a partition of the same as prayed for 
therein and in so far as the same declares 
that the tenures mentioned in the plaint 
were created by the defendants for their 
own benefit benami and in so far as the same 
directs the defendants to pay to the plaintiffs 
their costs of suit in that Coutt, be and the 
same is hereby affirmed. And it is further 
ordered and decreed that the accounts be 
taken by the lower Court as and in the 
manner directed in the said decree of the 
said Court, that is to say, an account of the 
profits of the twelve annas of the properties 
described in the schedule to the plaint from 
the 12th of November 1864; an account of 


the money spent by the defendants from - 


time to time for the due management of the 
saiddéwelve-annas share and for the collection 
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of the rents and profits thereof; for its 
preservation from destruction, forfeiture 
and sale; for supporting the mortgagor’s title 
to the said share and for making hig own 
title thereto good against the mortgagor 
with simple interest thereon at twelve per 
cent, per annum from the respective dates of 
such payments upon such items of expen- 
diture as aforesaid and for improvements if 
any, of the said share, without interest, and 
of the money which becomes due to the 
defendants under the mortgage deed, dated 
the l€th May 1862, with interest thereon ag 
provided forinthe mortgage and of the 
principal sam of money which becomes due 
to the defendants urder the further charge 
dated the 6th February 1863, without ine 
terest; and in case the interest due on the 
said mortgage exceeds the annual rents and 
profits, let annual rests be made on the 16th 
day of March of each year, and let what shall 
become due on-account of rents and profits be 
applied in the manner declared in the decree 
of the Court of first instance, subject to the 
modification made in regard to compcund ine 
terest and that the amounts spent on im proves 
ments and not carrying interest rank last 
And it is further ordered and decreed that 
this suit be referred back to take the fore- 
going accounts, and in case it shall appear 
upon the taking of the said accounis that 
anything remained due to the defendants 
at the date of this decree, then upon the 
plaintiffs paying into the lower Court to 
the credit of the suit what shall be declared 
by the lower Court to be so due Within six 
months of the said Court making such 
declaration, together with interest on such 
sums as bear interest under the directions 
hereinbefore mentioned at the rate and in 
the manner hereinbefore provided, the de- 
fendants do re-convey to the plaintiffs the 
mortgaged premises free and clear from ell 
incumbrances done by them or anyone claim. 
ing through or under all or any of them 
and do deliver up to the plaintiffs, or to 
such persons as they appoint, ali documents 
in their castody or power relating thereto 
and on such re-conveyance being made sid 
documents being gelivered up, the lower 
Court do pay ott to the defendants the sum 
so to be paidinas aforesaid. But in de- 
fault of payment by the plaintiffs of what 
shall be found due as against them, it is 
ordered and decreed that thig suit will 
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stand dismissed and the plaintiffs’ right to 
redeem will be for ever barred and fore- 
closed. But in case it shall appear that 
there was not anything due to the defend- 
ants at the date of the deoree, then it is 
further ordered and deorced that the de- 
fendants do, within two months, re-convey 
to the plaintiffs the three-fourths share of 
the property mentioned in the schedule to 
the plaint free and olear from all incumb- 
rances done by them or anyone claiming by 
or through and under all or any one of them 
and do deliver up to the plaintiffs, or to 
such persons as they appoint, all documents 
in their custody or power relating thereto, 
and it is farther ordered and decreed 
that the defendants do, within two 
mouths, pay to the plaintiffs the amount 
which shall be found by the Coart below to 
be due from the defendants to the plaintiffs 
upon taking the accounts as aforesaid, with 
interest at six per cent. from the date of the 
mortgage being satisfied. And it is further 
ordered and decreed that, in the event of aud 
after re-conveyance by the defendants to the 
plaintiffs, the entire lot No. 28 known aa 
Abad Manirtat, be partitioned by the lower 
Court, and that the said Court do allot to the 
plaintiffs three fourths or twelve-sixteenths 
of the same, and that the said Court do allot 
to the defendants one-fourth or four-sixteenths 
of the same as described in the conveyance 
of the 6th February 1863, executed by the 
plaintiff, Ganga Bahu Dabi, of the one part 
and the defendant, Kishori Mohan Koy, of 
the other part, and it is further ordered and 
decreed that the defendants do pay to the 
plaintifs the sum of rupees eight handred 
and fifty-seven as per details ab fool, baing 
the amount of costs incurred by them in this 
Court, with interest theraon at the rate of 
six per cent. per annum from this date until 
realization. Dated this 10th day of Septen- 
ber in the year of our Lord ons thousand 
eight hundred and ninety.” 

From the decree of the 10th September 
1890 of the High Court, the defendants 
appealed to Her Majesty in Council, their 
main contentions being that the equity 
of redemption had been extinguishad by 
the foreclosure proceedings ef 1864 under 
the Benga! Regulation XVII of 1806, and 
that the decree of the High Court was 
erroneous in so far as it disallowed com- 
pound interest upon the sums spent by them 
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in order” to protect tha subject of their 
security and in having disallowed interest 
upon the money expended by them on its 
improvement. ‘Their Lordships of this Board 
by their judgment of the 27th July 1895 ad. 
vised Her Majesty that the decree of the 
High Oourt should be affirmed, and the ap- 
peal to Her Majesty in Council was dismissed 
with costs. 


Ganga Bahu Debya and Kali Prasad 
Johuri in 1891 applied that the accounts 
should be taken; to that application the 
defendants objected, and their objection was 
overrule]. Two Pleaders were appointed by 
the Subordinate Jadge to take the accounts, 
but as those geatlemen in 7l sittings 
examined tivo witnesses only, the plaiatiffs 
applied for the appointmeat of a judicial officer 
for the taking of the accounts who would 
act with more firmness and would set hig 
face against waste of time. The plaintiff, 
Ganga Bahu Debya, died, and thereupon a 
dispute arose as to who was the legal per- 
sonal representative of Ganga Baku Debya, 
and that dispute was carried up to the High 
Court. Ultimatsly in February 1899, Nalini 
Nath Mitra, a judicial officer, was appointed 
as a Commissioner to take the accounts, 
Karuna Das Bos3, who was thea the Sub. 
ordinate Judge, in his order of the 5th 
Dacember 1900, stated in effect that the dega 
fondants, and not the plaintiffs, were respon. 
sible for the protracting of the litigation, 
Apparantly, that statement was justified. The 
Commissioner on the 26th October 1900 com. 
mancad his inquiry into the accounts, and on 
23rd September 1901 made two reports, one 
for the period from February 1864 to the 
10th September 1890, and the other for the 
period from the llth September 1890 to the 
end of the Bengali year 1307. By the latter 
of the two reports, the Commissioner found 
that the sum of Rs. 2,32,554-6-.8-1 was due 
under the mortgage of the 16th May 1862, 
and also the sum of Rs. 17,000 under the 
further charge, aggregating the sum of 
Rs. 2,49,554-6-3-1, 


In taking the accounts as from February 
1854, the Commissioner acted in compli- 
ance with an order of the Subordinate Judge 
of the 24-Pergaunnahs, and if has not been 
shova to their Lordships that an injustice 
to the parties on either side resulted from 
the Oommissioner having acted in compli- 
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ance with that order. The High Court, by 
its decree of the 10th September 1890, had 
direoted that the account of the profits should 
be taken from the 12th November 1834, 
but did not, except inferentially ,fix the start- 
ing point or points from which the accounts 
of the expenses of the mortgagees and of the 
interest due under the mortgage of the 16th 
May 1862 should be taken. 


The plaintiffs and the defendants respec 
tively filed objections to the reports of the 
Commissioner. These objections were heard 
and carefully considered by the Subordinate 
Judge of the 24-Pergunnahs, who substantially 
confirmed the reports of the Commissioner 
and on the 29th July 1902 made a decree 
which declared that the sum of 
Rs. 3,531,162 0-11 was due from the plain- 
tiffs to the defendants at the date of his 
decrees of the 29th July 1902, and decreed 
that on payment into Court within six months 
from the 29th Jaly 1902 of the said sum of 
Rs. 3,31,1€2-0-11, with interest at the rate 
of 12 per cent. per annum on Rs. 2,86,886 
from the 29th July 1902 to the date of pay- 
ment into Court within such six months, the 
plaintiffs should have partition and a re-con- 
veyance and possession free from all ine 
cumbrances of a 12-annas share of the 18,600 
bighas which had been mortgaged, and that 
in default of such payment the right of the 
plaintiffs to redeem should be extinguished. 
‘The decree contained the usual direction as 
to partition, a re-conveyance of the 12-annas 
share, and the delivery up of documents, and 
ordered that each party should bear their 
respective expenses incurred in the adjust- 
ment of accounts, 


The plaintiffs appealed to the High Court 
against the decree of the 29th July 1902, and 
the defendants filed cross-obyections to that 
-decree. The learned Judges of the High 
Court, on the hearing of the appeal and 
cross-objections, were not asked to go into 
the detail of the figures of the account, they 
-were asked only to decide the principle upon 
which the account ought to have been 
taken. Apparently, the question as to the 
starting point from which the account should 
have been taken, if referred to in argument, 
was nob pressed at the hearing in the 
High Court. The learned Judges of the 
High - Court, having fully considered the 
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questions which were pressed in the argue 
ments before them on behalf of the plaintiffs 
and on behalf af the defendants respectively 
by their decree of the 27th March 19147, 
dismissed with cosis the appeal and the 
cross-objections. From that decree of the 
27th March 1907, these consolidated appeals 
were brought. 


On the hearing of these consolidated ap- 
peals, the main questions which were argued 
before this Board depended on the construc- 
tion of the direction in the decree of the 
High Court of the 10th September 1890 
that, ‘in case the interest due on the said 
mortgage exceeds the annual rents and profits, 
leb annual rests be made onthe 16th day 
of March of each year, and let what shall 
become due on account of rents and profits 
be applied in the manner declared in the 
decree of the Court of first instance, 
subject to the modification made in 
regard to compound interest, and that the 
amounts spent on improvement and not carry- 
ing interest rank last.” It was contended on 
behalf of the plaintiffs before this Board 
that the “ annual rents and profits” in the 
passage which their Lordships have quoted 
should be construed as meaning the gross 
annual rents and profits, and not, as they 
were construed by the High Court, the Suab- 
ordinate Judge, and the Commissioner, 23 
meaning the net annual rents and profits. The 
High Court held, as their Lordships consider 
correctly, that “the annual rents and profits” 
in the passage quoted must mean annual 
rents and profits which were directly 
available for the payment of interest, and 
that there were no rents and profits so 
directly available until the revenue, cesses, 
costs of preservation, management, and 
collection had been paid: As the High 
Court has pointed out, itis for the interest 
ag well of the mortgagor as of the morte 
gagee that the security should be preserved, 
and that “if interest were to come first out 
of the gross rents and profits, and ex. 
hausted them, the mortgagees would have 
to dip into their own pockets to pay what 
was necessary for revenue, cesses, costs 
of collection, and what was required to 
preserve the property, @ very serious 
factor in the case of property in the 
Sunderbuns,”’ 

It was also contended on behalf of the 
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plaintiffs before this Board, although not 
apparently before the High Court, that in 
taking the accounts, the Commissioner had 
allowed compound interest on expenditure 
for which simple interest only was allowable 
under the decree of tke 10th September 
1890, and had also allowed compound 
interest on moneys spent for improvements 
in respect of which no interest was allowable 
under that decree. On such examination 
of the accounts as took place before their 
Lordships, the plaintiffs have failedito satisfy 
their Lordships that any compound interest 
has been allowed on expenditure or on other 
moneys spent for improvements, or that any 
interest has been allowed which was not 
allowable by the decree of the 10th Sep- 
tember 1890. 


On behalf of the defendants, who are ths 
representatives of Kishori Mohan Roy, 
deceased, it was contended that in taking the 
accounts the surplus proceeds of the mort- 
gaged property should in the first place 
have been appropriated towards the debt of 
Rs. 17,000, on which no interest was charge- 
able, and that the learned Judges of the 
High Court had erred in holding that the 
mortgagees had in fact made no appropria- 
tion. The learned Judges of the High Court 
found that the mortgagees have never 
appropriated, nor have they ever affected 
to appropriate.” With that finding their 
Lordships agree. Theircase was inconsistent 
with any appropriation and with any inten- 
tion on their part to appropriate. Down 
to the desision of this Board on the 27th 
July 1895, the case of the defendants was, 
not that they were mortgagees, it was that 
since 1864 they or those whom they represent 
were owners in possession and were not 
liable to account. The appropriation which 
they now claim to be entitled to have made 
is inconsistent with the terms of the 
ekrarnuma of the 6th February 1863, which 
they produced and putin evidence in the 
suit. Whatever the rights of the defendants 
to appropriate the surplus proceeds of the 
mortgaged property in the first place 
towards the discharge of, the debt of 
Rs. 17,000 may have been, those rights 
were extinguished by the decree of the 
High Court of the 10th September 
1890, which was affirmed by this Board on 
the 27th July 1895. Their Lordships agree 
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with tha decision of the High Court of the 
27th March 1907, in accordance with which 
the decree now uuder appeal was drawn 
up, to the effect that by the decree of 
the 10th Septembsr 1890, the debt of 
Rs. 17,000 should in taking the accounts 
rank last, 


It has not been shown to their Lordships 
that the accounts, as modified by ths decree 
of the Subordinate Judga of the 29th July 
1902, were not in accordauca with the decree 
of tha High Court of the 10th September 
1890, or that the decree made by him was 
apan tə objection. 

Their Lordships are satisfied that the 
action of the defendants in this suit for 
rademption, which commencad on the 30th 
May 1888, has baen obstractive and 
oppressive, and has unduly and intentionally 
proloaged the litigation to the advantaga of 
the defendants and tothe serious datriment 
of the plaintiffs. The defendants or those 
whom they represent have been in posses- 
sion of the mortgaged property sinaosa the 
ilth Febraary 1864 As their Lordships 
hava said, the ‘Subordinate Jadge of the 
24-Pergunnahs by his decree of the 29th July 
1902 fixed the amount at which the plaintiffs 
might have redemption ah Rs, 3,31,162-0-LL, 
with interast added ab the rate of 12 
rupes per centum perannum on Rs. 2,86,886 
from the 29th July 1902 to the date when 
payment might ba made into Court within 
six months from ths 29th July 1902. No 
further payment of interest by the plaintiffs 
to the defendants after the 29ch July 1902 
was decreed by the Subordinate Judyga, aad 
their Lordships consider that n> further sam 
as interest bayond the interest on the sum of 
Rs. 2,86,886 so decreed by the Subordinate 
Judge for the period from the 29th Jaly 1902 
to the 28ch January 1903 should bs allowed 
to the defendants. The defendants have 
baen in the recəipt of the rents and profits 
since the 29sh July 1902 when the Sabor- 
dinate Judge made his decree. Their Lord» 
ships cannot take an account of the rents 
and profits which the defendants have racsiv- 
ed since the 29th July 1902. In order that 
an account of such rents and profits may ba 
taken and a fixed sum ascertained on pay- 
ment of which the plaintiffs will obtain 
redemption, partition, possession, and, a 
re-oonveyance with delivery to them of title- 
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deeds and documents, it is necessary to remit 
this suit to the High Court at Fort William 
in Bengal so that such account may be taken 
either in the High Court, the Gourt of the 
Subordinate Judge, or by a Commissioner, as 
_to-the High Court shall seem right, the 
_expenses of taking such account and all pro- 
cedure incident thereto and Lo the striking of 
the balance upon payment of which redemp- 
tion may be made, to be borne by the defend- 
ants. Their Lordships will humbly advise 
His Majesty that this suit be remitted to the 
High Coartof Judicature at Fort William in 
Bengal with directions to cause an account to 
be taken of the rents and profits of the 
-12-annas share of the 18,600 bigkas from the 
29th July 1902 up to such date, subsequent to 
the passing of His Majesty’s order, as the 
High Court may fix, allowance being made in 
the taking of such account for money; if any, 
necessarily spent by the defendants after the 
29th July 1902 in the proper management 
and preservation of the said. 12-annas share; 
that no interest be allowed iu the taking of 
such account to the defendants on any money 
spent by them after the 29th July 1902, 
but that simple interest be allowed to the 
plaintiffs on the balance or excess of each 
year’s receip!s over expenditure, this interest 
to be at such rate as the High Court may fix; 
and that any sam of money found to be due 
to the plaintiffs on the taking of such account 
be deducted by the High Court from the 
amount which would have been payable by 
the plaintiffs into Court on the 28th January 
1903, if payment had then been made under 
the decree of the Subordinate Judge of the 
29th July 1902, and thatthe High Court be 
farther directed to allow the plaintiffs to have 
redemption on payment by them into the High 
Court, within the time to be fixed by that 
Court of the balance which shall be ascer- 
tained in the manner aforesaid to be due by 
the plaintiffs. Their Lordships will further 
advise His Majesty that these appeals 
from the decree of the High Court of the 
27th March 1967 should be dismissed. 
The respective parties will bear their own 
casts of these appeals, except those in con- 
nection with the application for special 
leave to crosseappeal, which, in accordance 
with the*order granting such leave, must 
be paid by the cross-appellants. 


. Appeal avsmissed. 
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ALLAHABAD HIGH COURT. 
Seconp Civin APPEAL No. 178 or 1912. 
January 30, 1913. 
Present:— Justice Sir Henry Griffin, Kr., and 
Mr. Justice Tudball. 
BAKHT BAHADUR AND OTHERS— 
PLAINTIFFS— APPELLANTS 
VETSUS 
KISHUN NARAIN AND otarrs— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code Act (V of 1908), O. XLI, r. 88 
—Appellate Courts power to set aside whole decree 
where appeal is not from whole decree. 

The plaintiffs brought a suit on a mortgage against 
several sets of defendants. The Court of first in- 
stance passed a deoree for specific sums against each 
set of defendants. Some of the defendants only 
appealed. The Appellate Court finding that the 
mortgage had been paid off, set aside the whole of the 
decree passed by the first Court: 

Held, that as there was no appeal as against the 
whole of the decree, the Appellate Court should not 
have set aside the decree as a whole, 


Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
l4th of November 1912, 

The Hon’ble Mr, Gokul Prashad (with him 
Mr. Haribans Schatz), for the Appellants. 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondents, 

JUDGMENT.—This appeal arises ont 
of a suiton a mortgage, dated the 5th of 
August 1870. The plaintiffs sued ag 
purchasers of a part of the mortgaged 
property and also as assignees of the mort- 
gage over the remainder. Fifteen persons 
were made defendants as being in possession 
of portions of the paga property. 
The plaintiffs have sued to recover against 
the various sets of defendants an amount 
of the mortgage money proportionate to 
the value of the property in their posses- 
sion, One of the defences set up in the 
Court of first instance was that the mort. 
gage had already been satisfied. The Oourt 
of first instance decreed the plaintiffs’ suit. 
It decreed the claim against defendant 
No. l in respect of a sum of Rs. 1,742.5.6, 
which sum was recoverable from a certain 
share in a village. A similar decree was 
passed against defendant No. 2 and defend- 
ants Nos. 9 to ko -recoverable from another 
share in the same village, Similarly in respect 
of defendants Nos. 3 to 6 and again in 
respect of defendants Nos. 5 and 6 a decree 
for specific sums was granted by the Court of 
first instance, Against that decree, three 
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defendants alone appealed, namely, defend- 
ants Nos. 1, 5 and 6. They valued their 
appeal at Rs. 2,853-10-7. The lower Ap- 
pellate Court held that the bond in suit 
had been paid off and that the mortgage had 
been redeemed and on this finding allowed 
the appeal, set aside the decree of the first 
Court and dismissed the plaintiffs’ suit. The 
plaintiffs come hera in second appeal and 
it is contended on their behalf that the 
lower Appellate Court was wrong in dismiss- 
ing the suit zm toto. It is pointed out that 
defendants Nos. 2 and Nos. 9to 15 had not 
appealed to the lower Appellate Court and 
that they were not parties to the appeal 
to that Court. It is clear that there was 
no appeal against the whole decree before 
the lower Appellate Court and that it ought 
not to have set aside the whole decree. 
On the facts found by him, the learned 
District Judge ought simply to have set 
aside the decree as against the appellants 
beforo him. The defendants Nos. 2 and 
Nos. 9 to 15 did not appeal to the Court below 
and have not appeared in this Court. We 
allow the appeal so far.as defendants Nos. 2 
and 9 to 15 are concerned and restore 
the decree of the Court of first instance as 
against these defendants. The defendants 
Nos. 1, 5 and 6 who are represented here 
will get their costs in this appeal. The 
plaintiffs-appellants will get their costs 
against defendants Nos. 2 and 9 to 15 and the 
costs in this Court willinclude fees on the 
higher soale. 
Appeal allowed. 





LOWER BURMA CHIEF COURT. 
MISCELLANEOUS Orvin APPEAL No. 97 or 1912, 
August 20, 1912. 

Present:—Mr. Justice Hartnoll and 

: Mr. Justice Young. 


In the matter of S. BHADON an TNSOLYENT. 

Presidency lowns Insolvency Act (III of 1909), 
s. 15—Undue influence—Abuse of process of Court. 

The appellant insolvent obtained personal discharge 
in August 1909. In February 1942, he made another 
application for the benefit of the Presidency Towns 
Insolvency which was rejected on the ground that 
subsequent to the order of his personal discharge, he 
had renewed five pro-notes in favour of his schedule 
creditors and was thereby guilty of frand on the 
Court and of giving fraudulent preference: 
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Held, that as the renewal of the notes was allered 
to have taken place under circumstances amounting 
to exercise of andue influence by the creditors, an order 
under section 15 should be made in the ordinary 
course, unless it was clear that there had been an 
abuse of the process of the Court. 

Udai Chand Maity v. Ram Kumar Khara, 15 CO. W., 
N. 213; 12 O. L. J. 400; 7 Ind. Cas. 394; Tun Ya v. 
Subaya Pillay, 5 Bor. L. T. 277; 18 Ind, Cas, 600, 
referred to. 


JUDGMENT. = 

HARTNOLL, J.—The appellant, Baadon, ap- 
plied on the 3lstb March 1909 for the benefit 
of the Act for the relief of Insolvent 
Debtors in India, and on the 38rd August of 
that year obtained his personal discharge. 
Oa the 12th February this year he applied to 
bə adjudged an insolvent under the provisions 
of the Presidency Towns In3olvency Act, 1909. 
His application has baan rejected on 
the ground that he renewed promissory- 
notes in favour of five of his creditors who 
were included in his schedule filed in the 
proceedings of 1909, that he thus voluntarily 
frittered away the advantages that he had 
obtained by the order of poraonal discharge 
so far as those five creditors were concarned 
and that he was also guilty of fraudulent pre- 
ference and a fraud on the Court in 
deliberately not disclosing the true state of his 
affairs at the time of obtaining his personal 
discharge. He appealed from the order of 
the Registrar fo the learned Judge on the 
Original Side and his appeal was dismissed, 
So this is his seoond appeal. Hə explains 
that the notes were renewed subsequent to 
his obtaining hig personal order of discharge 
as he wasthreatened by his creditors that if 
he did not renew them, they would report him 
to the Head of the Dapartment, the Post- 
master. General, with a view to get him dis» 
missed as he had rasorted to the Insolvency 
Court without permission. This may well 
have been the case as itis not likely that he 
would have renewed the notes without soma 
good reason, and if it was, under the 
circumstances, I am unable to hold that he 
has been abusing the procass of the Court 
for he would have been acting under undue 
influence being exercised over him. I think 
that an order should have been made under 
section 15. Though that section does not 
make the passing of an order c8mpylsory, yet 
I think thatit is meant that an order should 
ba made in the ordinary courss, unless it is 
clear that there has basen an abuse of the 
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process of the Court. The present policy of 
the Legislature in regard to. the Insolvency ` 
law was discussed inthe -case of Udu Chand 
Maity v. Ram Kumar Khara (1), and the 
question of when a debtor’s petition should ba 
dismissed under the Provincial lnsolvency 
Act, 1907, was discassed in this Court's Fall 
Bench case, Tun Yav. Subaya Pillay (2). ~ 

[ would set aside the order rejecting the 
application and make an order of adjudication 
under section 15 and remand the case back to 
the Registrar to proceed with it according 
to law. 

Young, J.—I concur. 


(1) 150, W. N. 213; 12 0. L. J. 400; 7 Ind. Cas. 
94, 


894. 
(2) 5-Bur, L. T. 277; 18 Ind, Cas, 500. 


~ 
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CALCUTTA HIGH COURT. 
REGULAR Civic Aprea No. 1 or 1910, 
Augast 22, 1912. 
Present:—Justics Sir Asutosh Mookerjee, 
Kr., aad Mr. Justice Baachcroft, 
DURGA PRASAD SINGH ~—Pruntire 
~~ APPELLANT 
VETSUS 


GOSTA BEHARI NANDI AND ANOTHER 


~~ DEFENDANTS — RESPONDENTS. 

Document—Construction—Intention of parties to be 
determined from words in document —Unempressed in- 
tention not to be given effect to~ Mining lease —Contract 
to pay increased royalty on reduction of Railway fare — 
Contract to be given effect to, without reference to un- 
expressed intention of parties. 

In constraing a deed, the question is nob what the 
parties to it may have intended to do by entering into 
it, but what is the meaning of the words used in ib. 
The Court, therefore, should determine the intention 
of the parties as expressed by the deed; it cannot 
give effect to their unexpressed intention. 

Monypenny v. Monypenny, 9 H. L. O. 114 at p. 146; 
831 L. J. Ch. 269;131 R. R. 72; Dungannon v. Smith, 69 
R. R. 137; 12 Cl. & F. 646 at p. 599; 10 Jur. 721; Pearks 
v. Moseley, 5 App. Cas. 714 at p. 519; 60 L. J. Oh. 57; 
43 L. T. 449; 20 W. R. 1 and Leader v. Duffey, 18 App. 
Cas. 294at p. 301; 59 L. T. 9; 58 L. J. P. C. 13, relied 
upon. 


In a mining lease of a coal feld, a rateof royalty 
was fixed for coal despatched by the East India 
Railway, the only line serving the coal field at the 
time. But.as angjher line, the Bengal Nagpur Rail- 
way, was tinder construction, it was naturally expect- 
ed that competition would reduce freights. Accord- 
ingly, provision was made by which the lessor would 
get x increased rate of royalty if freight was reduced 
by Z annas or more a ton on coal. The Bengal 
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Nagpur Railway line was constructed, and in fact the 
freight was reduced by nine annas per ton: 

Held, that the increased royalty became payable as 
soon as the freight was reduced, and it was immate- 
rial whether the reduced rate was adopted by one of 
the Railways or by both,and whether the coal was 
despatched by the one Railway or by the other, and 
thab if the parties or either of them had any un- 
expressed intention, the Court could not be invited to 
give effect to it. 

Appeal from the decree of the Subordinate 
Judge of Manbbum, dated the 8th Septem- 
ber 1909. 

Dr. Rash Behari Ghose, Babus Golap 
Ohandra Sarkar, Jogesh Ohandra De and Lalit 
Mohan Ghosh, for the Appellant. 

Messrs. B. Chakrabarti and B. O. Mitter, 
Babus Ram Oharan Mitra, Hemendra Nath Sen 
and Sarat Kumar Mitter, for the Respondents, 


JUDGMENT. 


Mooxersaz, J.—This is an appeal on behalf 
of the plaintiff, the Raja of Jheria, in a suit 
for recovery of royalty due under a mining 
lease granted by his predecessor, on the 20th 
October 1898, to the second defendant, the 
Maharaja of Cassimbazar, in the name of 
the first defendant. The claim covers the 
period. from the 14th April 1903 to the 
16th October 1908. The controversy 
between the parties relates tothe rate at 
which the royalty is payable, and must be 
determined upon a true construction of the 
first clause of the lease, which may be 
literally rendered as follows: 

“In respect of the coal, which I may raise 
from the entire 1103 bighas 13 kottas of 
coal land in Mouza Ekra under Settlement 
and despatch. or sell, I shall be bound to pay 
commission, that is, royalty, on steam coal, 
rubble coal, hard coke and soft coke at 3 
annas per ton, and I shall pay commission 
for brick burning rubble and dust at 1f anuas 
per ton. Be it known that I shall pay 
royalty, at the present fixed rate, for all the 
coal that may be despatched by the Hast 
India Railway line. But if, in future, on 
construction of the Rengal Nagpur Railway 
line, the freight for coal be reduced, from 
what is at present fixed, by at least 2 annas 
or more per ton, fhen with regard to all 
the coal which “may be despatched at such 
reduced freight, I shall pay royalty for 
steam (coal), steam rubble, soft coke and 
hard coke at 5 annas per ton, and for brick 
burning rubble and dust at 23 annas per ton; 
but ifthe said railway freight be reduced | 
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by less than 2 annas per ton, such amount 
of reduction shall bo added to the present 
royalty rate for steam (coal), steam rubble, 
soft coke and hard coke, and half thereof 
shall be added to that for brick burning 
rubble and dust”. 

Ibis not disputed that the Bengal Nagpur 
Railway, which was in course of construction 
at the time of the grant of the lease, was 
extended to Jheria in Febrnary 1903. 
Shortly before this, in August 1902, the 
Hast India Railway reduced the rate of 
freight for the carriage of coal, with the 
result that the freight from Jheria to 
Calcutta was reduced from Rs, 3-11 to 
Rs. 3-2 per ton. The Subordinate 
Judge has found that this reduction was 
made in anticipation of the competition 
likely to follow upon completion of the 
Bengal Nagpur Railway line. This con- 
clusion is manifestly sound and has not been 
challenged before us. The action of the 
Bengal Nagpur Railway authorities, after 
their line had been opened, and the 
infructuous attempt made by them to 
reduce the rates further, need not be con- 
sidered for our presanb purpose; it is 
sufficient to state that the two Railway 
authorities subsequently agreed that Rs. 3-2 
would be charged by both Railways on 
every ton of coal carried from Jheria to 
Calcutta. The fact, therefore, is well 
established that the rate of freight on coal 
from Jheria to Calcutta has been reduced by 
9 annas per ton. The plaintiff contends that 
this entitles him to royalty at the increased 
rate mentioned in the first clause of the 


lease. In my opinion, there is no answer to 
this claim. 
The Subordinate Judge has entirely 


misdirected himself in the decision of the 
fairly simple question in issue between the 
parties. He has allowed oral evidence to be 
adduced in proof of their intention and has 
based his conclusion upon what he assumes 
must have been the intention of the grantee. 
The course pursued by the Subordinate Judge 
contravenes the elementary test laid down by 
Lord W ensleydale in Monypenny v. Monypenny 
(1): “The question is not what the parties 
to a deed may have intended to do by 
entering into the deed, but what is the 
meaning of the words used in the deed—a 


(1) (1861) 9 H. L. 0,114 at p. 146; 31 L, J. Oh. 269; 
13] R. R. 72, 
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most important distinction in all cases of 
construction, and the disregard of which 
often leads to erroneous conclusions’. This 
vital distinction was emphasised by Baron 
Parke in Dungannon v. Smith (2) and by Lord 
Selborne in Pearks v. Moseley (3), and was 
concisely summed up by Lord Halsbury in 
Leader v. Duffy (4), in the following terms: 
“Yon will be arguing in a vicious circle if 
you begin by assuming an intention apart 
from the language of the instrument itself, 
and, having made that fallacious assumption, 
you bend the langnage in favour of the 
assumption so made”. If the first clause of 
the lease be examined in view of this rule of 
construction, the case turns out to be 
reasonably free from all difficulties. In the 
first sentence, the lessee undertakes to pay 
commission upon the different kinds of coal 
at 3 annas and 14 annas respectively per ton, 
The second sentence is introductory to the 
provision in the third sentence and is intend- 
ed to emphasise it. The lessee affirms that 
onall the coal despatched by the Hast India 
Railway line, which at the time was the 
only Railway available, he would pay royalty 
at the fixed rate, that is, at the rate specified 
in the first sentence. The third sentenca 
then proceeds to provide for a contingency 
anticipated by the parties, namely, a 
reduction in the freight for carriage of coal, 
upon construction of the Bengal Nagpur 
Railway line. That contingency has 
happened. The Bengal Nagpur Railway 
line has been constructed and extended to 
the Jheria coal fields. The rate for carriage 
of coal has been reduced. The plaintiff has, 
consequently, become entitled to the increased 
royalty. A simple recital of these facts 
makes it abundantly clear that the claim is 
well founded. What, then, is the answer 
suggested by the defendant? 

It is ingeniously argued, in the first place, 
that the parties, or, at any rate, the defen- 
dant and his advisers, intended that the 
inerease in royalty should take effect, only if 
the East India Railway adhered to the 
original rate while the Bengal Nagpur 
Railway charged a lower freight. The 


(2) (1846) 12 OL. & F. 546 at p. 690; 69 R. R. 137; 
10 Jur. 721. 

(8) (1880) 5 App. Cas. eg at p. 719; a L. J. Oh. 
57; 43 L. T. 449; 20 W. R.1 

a Ce 18 App, Cas, 294 at p. 301; 58 L, à P, 
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obvious answer to this argument is that if 
this was the intention of the parties, they 
have not said so. Their intention must be 
determined from the plain language actually 
used; the Court cannot give effect to their 
unexpressed intention. 

It is boldly contended, in the second plase, 
that the intention of the parties, or, at any 
rate, of the lessee and hig advisers, was that 
the higher rate of royalty should be payable 
only upon coal despatched by the Bengal 
Nagpur Railway line. This construction, 


however, finds no support from the 
language of the instrument. The words 
used are neither obscure nor ambiguous, 


aud if I were to accede to the contention of 
the respondent, I would have to make a 
new contract for the parties. The Court 
is concerned solely with the language of the 
instrument and is called upon to determine 
the intention of the parties as expressed 
thereby; the Court cannot take into account 
the expectations which might have been 
formed by the lessee as to the probable 
result of the completion of the Bengal 
Nagpur Railway line, of the action likely to 
be taken by the Hast India Railway, and 
of the economic effect which would in all 
probability follow therefrom, Upon a plain 
reading of the first clause of the lease, 
it is clear that the increased royalty became 
payable as soon as the freight was reduced 
and ib was immaterial whether the reduced 
rate was adopted by one of the Railways or 
by both, and whether the coal was despatched 
by the one Railway or by the other. The 
event contemplated by the parties has hap- 
pened, and the liability to pay royalty at the 
higher rate has accrued. Ifthe parties or 
either of them had any unexpressed intention, 
the Court cannot be invited to give effect to 
it; it is a matter for speculation and beyond 
the province of judicial inquiry. The suit 
is not framed for reformation of the con- 
tract which must be enforced according to 
its terms. 

The result, therefore, is that this appeal is 
allowed and the decree of the Subordinate 
Judge varied. The royalty will be calcu- 
lated upon the coal despatched at the higher 
rate claimed. The plaintiff is entitled to the 
costs of this appeal: but the costs of the 
preparation of the paper book must be dis- 
allowgd as a very considerable portion thereof 
was entirely unnecessary for the purposes of 
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this appeal and no reference was made thereto 
at the hearing. The costsin the lower Court - 
will be calculated on the sum decreed by 
this Court. A self-contained decree will be 
drawn up here to prevent possible dispute 
hereafter. It may be added finally that a me- 
morandum of ecross-objection was filed in this 
Court insufficiently valued and stamped and 
beyond the period prescribed by the law; it 
has not been pressed and is dismissed with- 
out costs, 

BEACHOROFT, J.—The decision of this appeal 
depends solely on the meaning that is to be 
attached to one sentence in the lease. If 
that sentence is to be taken to provide that 
the increased royalty was to be paid only on 
coal and coke despatched by the Bengal 
Nagpur Railway, the respondent must suc- 
ceed; if it ba understood to cover despatches 
of coal and coke by the Hast India Railway, 
the appellant must have a deores. 

In approaching this question the learned 
Subordinat Judge has adopted the erroneous 
course of speculating as to the contract which 
the parties might have been expected to make 
if they had considered and appreciated right- 
ly all the economic results which might 
follow on the opening of the Bengal Nagpur 
Railway and interpreting the language of 
the contract by the result of his speculations, 
As a consequence he has arrived at the 
conclusion that the sentence in question 
bears a meaning which is not the most 
obvious and natural meaning to be applied 
to 16. ° 

The first sentence deals with the royalty 
to be paid on all coal and coke raised, 
whether despatched elsewhere or sold at the 
pits mouth. The second provides that the 
lessee will pay royalty at the “ present fixed 
rate” on all coal despatched by the Hast 
India Railway. The third sentence is the 
one on which the decision of the suit depends, 
It runs, “but if in future, the Bengal Nagpur 
Railway being constructed, the present fixed 
freight on coal is reduced by two annas or 
more per ton, than on all coal despatched in 
the aforesaid manner at less freight, royalty 
will be paid at 5 angas per ton on steam coal, 
steam rubble, har and soft coke, and at two 
aunas six pies per ton on brick barning 
rubble and dust; but if the said railway 
freight be reduced by less than 2 annas per 
ton, such amount of reduction shall be added 


to the present royalty rate for steam coal j 
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steam rabble, hard and soft coke and half 
thereof for brick burning rubble, and dust.” 
The sentence opens with the word “but.” 
This introduces either a qualification to the 
previous sentence, or if the language of the rest 
of the sentence justifies the inference that the 
despatches referred to in it apply only to the 
Bengal Nagpur Railway, merely an antithesis 
to the previous sentence, showing that 
different terms were to obtain according as 
coal was despatched by one line or the other. 
To paraphrase the language of the two sene 
tences according to the meaning contended 
for them by the respondents, the contract 
would in the latter case run :— The present 
royalty is to be paid on coal despatched by 
the Hast India Railway: but higher royalty 
is to be paid on coal despatched by the 
Bengal Nagpnr Railway, if that railway, 
on its completion, introduces a lower rata 
of freight.” 

But this construction involves the difficulty 
that their most natural meaning is not to be 
placed on the words “if the present fixed 
freight on coal is reduced.” We are asked 
to read these words as meaning “a lower rate 
of freight is introduced by the Bongal Nagpur 
Railway than that at present in force on the 
Bast India Railway.” To do so would be 
to strain language. The word used in the 
vernacular implies reduction,’ and there 
can be no reduction of that which is non- 
existent. Had the parties intended that 
additional royalty was to be paid only on 
coal despatched by the Bengal Nagpnr 
Railway, if that Railway introduced a lower 
rate of freight than that levied on the Haat 
India Railway, they could, and presumably 
would, have said so in plain unambiguous 
language. And if the various considerations, 
which have found weight with the learned 
Subordinate Judge, had been present to the 
minds of the contracting parties, and their 
intention had been that which is attributed 
to them by the Subordinate Judge, they 
would doubtless have used language which 
would make that intention clear and not 
language which prima facte beara the con- 
trary meaning. 


The respondent is faced by a further 
difficulty in the words “all coal despatched 
in the aforesaid manner at less freight.” In 
this connection there is a dispute as to the 
correct translation of the words used. The 
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plaintiff argued before the learned Subordi-. 
nate Judge that the words “in the aforesaid’ 
manner” had reference to the words “less 
freight” and not to the word “despatched,” 
and in the official translation the passage is 
rendered ‘which may be despatched at such 
reduced freight.” I am of opinion that the’ 
view taken by the learned Subordinate Judge 
as to the translation is correct and have 
adopted it in the translation which’I have 
given, 

Now dealing with this passage, the learned 
Subordinate Judge says:— I must say that 
the words ‘ukta rupe’ (aforesaid manner 
may also mean both the railways or 
either of them,” but he discounts their ap- 
plication to the Bast India Railway on the 
supposition that if so applied, the lessee 
could not hope to derive any special banefié 
by the reduction of freight, and, therefore, 
would not have agreed to an enhancement of 
the royalty. I do not appreciate the argu- 
ment based on the theory of special benefit 
to the lessee. It is notas though the Bengal 
Nagpur Railway was to be opened immediately 
for traffic. That line was, itis true, under 
construction at the time of the lease, which 
was executed in 1898, but it was not opened 
till 1903, and there is no reason to suppose 
that it was intended that the lessee alone 
should reap the benefit of the anticipated 
lower freights. 

If the words in question can be taken to 
apply to both Ruilways, the plaintiff must 
get a decree; if they are limited to only one 
Railway, then, if language i; to have its 
ordinary meaning, they must apply to the 
Hast India Railway mentioned in the pre- 
vious sentence. The words are, ‘despatched 
in the aforesaid manner,” and the only 
despatch of which any mention has basen 
made is despatch by the Hast India Rail- 
way. 


The meaning of the contract seems to me 
to be perfestly clear. A rate of royalty was 
fixed for coal despatched by the East India 
Railway, the only line serviug the coal field 
at the time. Bat as another line was under 
construction, it was naturally expected that 
competition would reduca freights. Ac- 
cordingly provision was made by which the 
lessor would get all the benefifof cheaper 
freights up to 2 annas a ton on coal and she 
lessee all the subsequent benefit in ¢gse of 


f 
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‘greater redaction, In fact freights have 
been reduced by nine annas per ton on des- 
patches to Calcutta. 

In dealing with the question of profits by 
reason of the reduction of freights, the 
learned Subordinate Judge remarks, “it is, 
no doubt, true that it was assumed . . . that 
if the freight was reduced, the lessee would 
be benefited...’ If that were assumed 
‘there can be no force in his argument in 
regard to special benefit to the lessee: and 
‘the assumption would explain, if any ex- 
planation were needed, why the royaly was 
to be raised in case freights were reduced, 
‘for, as I remarked before, there appears to 
be no reason why the lessee should gain 
all the benefit of the reduction, though the 


Subordinate Judge makes the unwarrantable 


‘inference from the terms of the patta and 
kabulcat that ib was assumed that any redac- 
tion iu freight was to operate solely for the 
benefit of the lessee and the lessor was to 
derive nc advantage therefrom. But the 
Subordinate Judge qualifies his remark, 
quoted above, by saying that it is improbable 

‘that the lessee or his advisers thought the 
reduction in freight would go to the benefih 

‘of the seller if there was a reduction by b-th 

; routes. This is pure speculation. I might 

‘add that the Subordinate Judge appears 

-too lightly to have come to the conclusion 

- that the lessee would only benefit by there- 

‘ duction in freight, if the freight charged by the 
East India Railway remained higher than 

. that charged by the Bengal Nagpur Railway. 

“The effect both of reduction of freights and 
of a difference in freights would depend 

‘largely on the law of supply and demand 

- and the competition of other coal fields; an 

: effect which could not be accurately esti- 

- mated beforehand, and speculation as to the 

: effect of the laws of political economy cannot 

- be taken into consideration in constraing the 

~ plain words of a document. 


Both parties are agreed that the additional 
` royalty was to be paid if the freight on the 
` Bengal Nagpur Railway fell below that in 
‘force -on the Hast India Railway at the 
“time of the execution of the lease, and as 
` I have pointed out, it is clear on the terms 
“of the lease that reduction of freight on 
“the East "India Railway was to have the 

same result. : 

I gm, therefore, clearly: of opinion that the 


‘are 


additional royalty must be paid on des- 
paches by both lines, at the rates specified 
in the lease, and I can tind nothing in that 
lease which restricts the payment to des- 
paches to Caleutta. 

I agree that this appeal should be allowed 
with costs, and the memorandum of cross- 


objection dismissed without costs, 


Appeal allowed. 


MADRAS HIGH COURT. 

Civi Revision Partition No. 757 or 1911. 
Desember 18, 1912, 
Present: —Justice Sir Ralph Benson, KT,, 
and Mr. Justice Sadasiva Aiyar. 
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— RESPONDENT, 
Civil Procedure Code (Act V of 1903), O. XLVII, 
mr. 4, 7 (1), O. XLIII, r. 1 (10) — Review —Order granting 


review —Appeal—Malabar Tenants’ Lmprovenents Act 


(1.04 1$37)-—-Contracts before the Act, 
An appeal lies against an order granting a review 
only in cases provided in Order XLVII, rule 7 (1). 
Quere— Whether a tenant, under a lease granted 
before January 1868, is bound by the terms of his 
contract and cannot rely upon the provisions of the 
Improvements Act? 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court of North Malabar, 
in ©. M. A. No. 7 of 1911, presented against 
that of the Court of the District Mansif 
of Kuttuparamba, in R. M. P. No. 490 of 
1911 (O. S. No. 678 of 1909). 

Mr. J. L. Rosario, for the Petitioners, 

Mr. O. Madhavan Nair, for the Respond. 
ent. 

JUDGMENT.—Defendants Nos. 2 and 3 
the petitioners before us. The suit 
was brought by the plaintiffs for recovery 
of lands leased to the defendant’s karavan. 


. The defendants claimed the value of im- 


provements. The lease was made in 1885, 


‘that is, before the first Malabar Tenants Im- 
` provements Act came into force in January 
1886. The Marupat 


. rates. of compensation to be paid in respect 


provided for certain 


of cocoanut trees, areca, jack trees and 


< pepper’ vides to be ‘planted by the tenants. 


The Maunsif, following the Full Bonch oase 
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of Randupurayil Kunhisore v. Neroth Kunhz 
Kannan (1), held that the contract between 
the parties governed the rate of compensa- 
tion to be allowed tothe defendants and 
ducreed compensation according to the rates 
provided for in the Marupat, Hxhibit A. 
His judgment was pronounced on the 28th 
October 1910. After he pronounced judg- 
ment, there was reported in Koshikot Pudiya 
Kovtlagath Sreeman Vikraman vw. Ohundaytt 
Madattul Ananta Patter (2) the decision of 
a Division Bench of this Court which contained 
an observation that the Full Bench decision 
in Rundupurayil Kunhisore v. Nerotn Kunht 
Kannan (1) did not prevent a tenant from 
claiming compensation for improvements ac- 
cording to the Act of 1885, even though the 
Marupat or lease was effected before January 
1826, On the strength of this decision, the 
defendants applied to the Munsif for a review 
of judgment in the beginning of March 1911. 
The review was granted by the learned Dis- 
trict Mansif. The plaintiff applied to the 
District Court against the order granting the 
review, the learned District Judge reversed 
the Munsif’s order on the ground that suff- 
cient cause had not been shown by the 
defendants for the grant ofa review, that 
the Fall Bench ruling in Randupurayil Kun- 
hisore v. Neroth Kunhi Kannin (1) clearly 
held that the tenant, who came under a lease 
dated January 1886, could claim only the 
contract rates for the improvements, that 
the observation relied on in Koshikot Pudiya 
Kovilagath Sreeman Vikraman v. Ohundayil 
Madattul Ananta Patter (2), was obiter and 
could not override the dicision in Randu. 
purayil Kunhisore v. Neroth Kunhi Kannan 
(1), and that, therefore, the District Munsif 
was wrong in granting the review. The 
defendants have put in this revision petition 
to the High Court on the ground that no 
appeal lay to the District Court against the 
Munsif’s order grauting the review and hence 
the, District Judge acted without jurisdiction 
in entertaining and deciding it. 

The question for our decision is whether 
this contention is correct. Order XLIII, 
rule 1 (w) of the Civil Procedure Code 
allows an appeal from am order under Order 


(1) 32 M. 1; 18 M. L. J, 98; 5 M. L. T. 277; 1 Ind. 
Cas. 207. ` 
(2) (1910) M. W. N. 402; 34 M. 61; 6 Ind, Cas. 887; 
8 M. L. T 218; 20 M, L. J. 849. 


XLII, rule 4, granting an application for 
review. Order XLVII, rule 4 comprises 
two clauses of which the first clause relates 
to the rejection of an application for review 
and the second clause relates to the granting 
of an application for review and contains 
also provisos (a), (b) and (c) which lay 
down the conditions for tha grant of a re- 
view. When Order XUIII, rule 1 (w) 
provides an appeal against an order under 
Order XLVII, rule 4 granting an application 
for review, it can only mean an order under 
Order XLVII, rule 4 (22), because as al- 
ready stated, clause (¢) relates to the rejec- 
tion of an application for review and not to 
the granting of an application for review. 
Taking it then that an appeal lies under 
Order XLII], rale 1° (w) only where an 
order is passed granting an application for 
review under Order XLVII, rule 4 (ći), we 
have further to see whether there is any. 
other provision in the Civil Procedure Code 
allowing appeals against orders granting 
review. Order XLVII, rule 7 (1) provides 
for an appeal against such an order, if (a) 
it is in contravention of the provisions of 
rule 2, (b) if itis in contravention of the 
provisions of rule 4, [thus repealing the 
provisions of Order XLIII, rale1 (w)] and 
(e) on the groand that the application was 
made after the expiration of period of limi- 
tation prescribed therefor and without suff- 
cient cause. Olauses (a) and (e) do not 
apply to the present case, and we are again 
thrown back upon Order XLVII, rule 4 (2). 
We may add that the same view was taken 
recently by a Division Bench of this Court in 
Civil Miscellaneous Appeal No. 1905 of 1910 
to which one of us was a party. The remaining 
question for consideration is whether in this 
case the District Munsif’s order was in contra- 
vention of any of the three provisions 
to Order XLVII, rule 4 (2). It is clear 
that itis not. That being so, no appeal lay 
against his order granting the application 
for review. The same view was taken by 
all the four High Courts under the corres- 
ponding provisions contained in section 626 
of the old Civil Procedure Code. [See the 
case of Manindra Ohandra Roy Uhowdhury v. 
Balaram Das (3), in which the whole matter 
is dealt with exhaustively]. Wemust, there- 


(8) 11 C. L, J. 161; 5 Ind, Cos, 726, e 
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fore, hold that the learned District Judge 
had no jurisdiction to entertain the ap- 
peal. 

Mr. Madhavan Nair, the learned Counsel 
for the respondent, urged before us that 
even if the District Judge had no jurisdic- 
tion to entertain the appeal, we should not 
interfere in revision with his order dismiss- 
ing the application for review because his 
order, was right on the merits and the 
Munsif’s order granting the review was 
wrong on the merits. The learned Counsel’s 
contention was (a) that the observations in 
‘Koshtkot Pudiya Kovilagath Sreaman Vitraman 
v. Ohundaytl Madattul Ananta Patter (2), 
‘on which the Munsif relied, were obiter, 
(b) that Randupurayil Kunhisore v. Neroth 
-Kunhi Kannan (1) clearly decided that the 
tenant under a lease granted before January 
1836 was bound by the terms of his contract 
and could not rely upon the provisions of 
the Improvements Act. If the question of 
law was clear beyond doubt, we might be 
disposed to accede to the argument of the 
respondent’s Counsel. But the view taken 
in Koshtkot Pudtya Kovilagath Sreeman Vik- 
raman v. Chundaytl Madatiul Ananta Patiar 
(2) has been followed in Neechoolt Parie 
Amma v. Ohathanadath Kallassin Kunhikan- 
dan (4). In these cireumstances, we do 
not think that we should support the order 
of the District Jadge which was clearly 
passed without jurisdiction if the District 
cudge’s view is right and the District 
Munsif’s view wrong; the plaintiffs will have 
their remedy by an appeal against the 
final decree which will be passed by the 
District Munsif. On the view then, that 
the District Judge entertained without 
jurisdiction the appeal from the Mansif’s 
order granting the review application, wa 
set aside his order and restore that of the 
District Munsif; the parties will, in the 
circumstances, bear thir own costs inthe Dis- 
trict Court and in this Court. 

` Order set aside. 


(4) (1911) 2 M. W. N. 513; 11 M. L. T. 80; 22 M. 
L. J. 221; 12 Ind. Cas. 765, 


CALOUTTA HIGH COURT. 
Rsagrar Civit Appeat No. 285 or 1909. 
May 21, 1912. 
Present:—Mr. Justice Stephen and 
Mr. Justice Richardson. 
JAGAT CHANDRA DUTT AND OTHERS 
— OLAIMANT3—APPELLANTS 
versus 
Tue COLLECTOR OF CHITTAGONG 
AND OTHERS—Opposita PARTY—- 


RESPONDENTS, 

Land Acquisition Act (I of 1894), 8. 18—Compensa- 
tron—Apportionment—Principle—Zemindar, jotedar 
and raiyat. 

In apportioning compensation for land acquired, if 
the rent of a tenant be fixed in perpetuity, the rent 
should bs capitalised in order to arrive at the share 
due to the landlord. 

Dinendra Narain Roy v. Sitaram Mukerjee, 30 O. 
801; 70. W. N. 810, relied upon. 

But if the rent be fixed, then the landlord is en- 
titled to a capitalisation of as much rent as is found 
to be payable together with 15 per cent, for compul- 
sory acquisition, and something more in respect of 
the possibility of enhancement of the value of the 
land hereafter. 

The question of how much the lundlord is realising 
from the land, should not be left out of sight, for thar 
fact must have some bearing on the question of the 
amount of compensation due to him. 


Appeal from the decree of the District 
Judge of Chittagong, dated the 22nd March 
1909. 

Babus Tara Kishore Ohowdhury, Dhirendra 
Lal Kasigir and Satlendra Nath Mukerjee, for 
the Appellants. 

Babus Ram Charan Mitra, Jogesh Chandra 
Roy and Kshitish Ohandra Sen, for the Rez- 
pondents. 


JUDGMENT.—This is an appeal from a 
decision of the District Judge of Chittagong 
on a reference under section 18 of the Land 
Acquisition Act of 1894, The desision un- 
der appeal was arrived at on a remand from 
this Court which prescribed the way in 
which the lower Court has in fact dealt 
with the case. The question that the Court 
had to try under these circumstances was 
how a sum of Rs. 1,251-10-4 award- 
ed as compensation for land acquired under 
the Act should be apportioned, The three 
parties interested are the Government, who 
are the zemindar, Jagat Chandra Dutt and 
others destribed by this Court as jotedars 
and Shariatullah and another similarly des- 
eribed as under-razyats, and the lower 
Court has apportioned the compensation 


Shariatulla as an under-razyat. 
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money’ to these three parties respective- 
ly in the proportions of six, three and seven 
ANNAS, 

The first, question that we have to decide 
is whether the apportionment of a six annas 
share to the Government in their capacity 
as zemindar is correct. The land acquired, 
namely, 456 kanis is part of an area of 1 
drone 4 kanis odd of land which was settled 
with Jagat Chandra in 1898 for fifteen 
years at a rent of Rs. 20. Were Jagat 
Chandra’s rent fixed in perpetuity, it would 
be enough to capatalize this rent according 
to the rule laid down in Dinendra Narain 
Roy v. Sttaram Mukeriee (1) in order to 
arrive at the share due to Government. Às 
this ia not the case, this alone will not be 
suficient and soma other means of caleu- 


Jation must be adopted. The lower Court 


has seen fit to allow the zemindar 6 annas 
of the whole compensation chiefly on the 
ground that this has frequently been done, 
whether by the consent of the parties or 
not, in other similar cases. We cannot 
regard this method of assessment as satis- 
factory, as it leaves out of sight the question 
of how much the landlord ‘is actually 
realising from the land, a fact which must 
have some bearing on the question of the 
amount of compensation due to-him. We 
cannot, therefore, uphold the decision of the 
lower Court in awarding Goverment a six 
annas share. But they are, no doubt, en- 
titled to a capitalisation of as much rent as 
may be found to be payable in respect of the 
proportion of the holding that is taken to- 
gether with 15- per cent. for compulsory ac- 
quisilion, and something more in respect of 
the possibility of the enhancement of the 
-valae of the land hereafter. How this is 
to be assessed we will consider later.. 

The next point dealt with by the lower 
Court is Jagat Chandra’s position. We 
agree with him that he must be taken to be 
holding now as a rayat. The chief ground 
on which" the Judge relies for this finding is 
that when the land was settled in 1898, 
Jagat was described as a settled razyat and 
It is 
argued that when Jagat took, possession of 


“the land of which the acquired land is a part, 


and which he treatedas an accretion to his 


-gote, he-at once made it over to Shariatullah 


(1) 80 0. 801; 7 0, W. N. 810 


6 
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on a permanent lease, and since then it has 
been cultivated by Shariatullah who also 
conducted litigation respecting it. This 
looks as if Jagat treated it as a tenure- 
holder, but the action of the Government in 
settling itas they did was acquiesced in by 
both parties and the question whether Jagat 
isnot a tenure-holder is raised in this case 
for the first time. The conclusion to be drawn 
from the action of the Government is, there- 
fore, not rebutted; and we hold that Jagat is 
now a raiyat and Shariatullah an under- 
ratyat. Taking Jagat Chandra tobe a razyat, 
we have to consider the relation in which he 
stands to Shariatullah. In the Court below, 
the latter set up a claim toa permanent 
dur-ratyatt right by a custom. This failed 
and has not been pressed before us. 


Jagat, however, has again raised a con- 
tention that he failed to substantiate in the 
lower Court to the effect that the permanent 
lease he granted to Shariatuilah is void by 
force of section 85 (2) of the Bengal Tenancy 
Act as being a sub-lease by a raiyat for a 
term exceeding nine years. 


That, however, is not a complete statement 
of the question between Jagat «and Shariatulla, 
because ib appears that onthe one hand 
when the lease wag granted in the year 
1894, the condition of things was such that 
there would seem to have been then no bar 
to the registration of the lease and,-on the 
other hand, rent is now being paid not under 
the lease but under the settlement of the year 
1898. In the peculiar circumstances of the 
case and for the particular purpose in view, it 
is, in Our Opinion, unnecessary to base our de- 
cision of the question before us on the ques- 
tion to what extent (if any) the relationship 
between Jagat Chandra and Shariatullah is 
governed by the leaseor to consider the 
effect of the various cases which were cited 
at the Bar in confection with the provisions 
Ít 
is sufficient to say that regard being had to 
the history of. the land. and of Shariatulla’s 
connection therewith to the status quo’ when 
the proceedings under the Land Acquisition 
Act were commenced andto the probability 


~ that the state of things which then existed 


would have continued at any Yate ill the 
expiry of the term of the present Settlement, 
we seg no reason to differ fromthe learned 
District Judge as to the proportion in which® 
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the balance of the compensation available 
after dedaocting the amount payable to 
Government should bs divided between 
them. Such a division will, in our opinion, 
meet the justice of the case. 

In the result, therefore, we hold that the 

compensatian should be apportioned among 
the three parties concerned as follows. 
Government receives a rent of Rs. 20 from 
the property—we need not consider the loss of 
Government revenue from the present point 
of view—-and it loses a chance of enhancing 
the rent of the land after the termination of 
the 15 years. This will amount to something, 
though as.we may suppose that the land is 
best used as a brick-field, it will not amount 
too much. We, therefore, award to Govern- 
ment so much of the compensation as will 
correspond to thirty years’ purchase of the 
rent that accrued due in respect of the land 
which in bhis case is to be taken to include 
the 15 per cent, taken. As tothe relative 
interest of Jagat and Shariatullah, though 
the figure in the case may giveus some 
indication of how to assess them, we prefer 
to follow the plan adopted by the lower 
Court and direct that after Government’s 
_Claims have been settled, the balance of the 
compensation money shall be awarded to Jagat 
- and Shariatulla in the proportions of 3 to the 
former and 7 to the latter. l 
. The appeal is allowed accordingly, and 
the case is remitted to the lower Court that 
the compensation may be awarded on the 
lines we have indicated. Jagat is entitled to 
his costs against the Government and 
‘Shariatulla to his against Jagat. 

The appellants will be entitled to their 
_costs in the remand orderin this case, both 
"here and in the lower Court. 

’ We assess the hearing. fee at Rs. 100 to be 
divided according to the respective shares. 


R f Appeal allowed. 
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PUNJAB CHIEF COURT. 

First Civit Arrear No. 801 or 1911. 
November 9, 1912, 
Present:—Mr. Justice Robertson and 
Mr. Justice Beadon. 

RAM DIWAYA RAM—Puainripes— 

APPELLANT 
versus 
MILKHI RAM AND anorser—Derenpants 
a — RESPONDENTS. 
Hindn Law-—Joint Hindu family—Re-union— Burden 
of proof—Pleadings —Contradictory statements, 
A. plaintiff cannot be permitted to make a state- 


ment contrary to what he has alleged as the basis of 
his claim. 


He cannot retire from the position taken up by 
him, on which pleas were recorded and issues drawn, 

Where a party alleges that separation of the joint 
family had taken place and subsequently there was 
re-union involving all the results which flow from 
such re-union, he must affirmatively prove the re- 
union. 

First appeal from the order of the District 
Jadge, Multan, dated the 27th March 1911 
dismissing the claim. 

The Hon’ble K. B. Mr. Muhammad Shafi, 
for the Appellant. 

The Hon’ble R. B. Mr. Shadi Lal, for the 
Respondents. 
| JUDGMENT.—The facts are given in the 
judgment of the lower Cours. 

. The following pedigree-table will show the 
relationship of the parties :— 


WACHHA MAL, 


~ 


pa erent 





te oe. 











Piara Mal, Teka Mal,. 
f A 
Wassu. Ram Diwaya 
- Ram 
(Plaintiff), 

( a 
Milkhi Ram Amin Chand 
(Defendant (Defendant 

No. 1.) No. 2) 


Ram Diwaya Ram claims half the pro- 
perty which has descended from Teka Mal 
to bis- two minor sons, Milkhi Ram and 
Amin Chand, alleging that he, Ram Diwaya 
Ram, formed one ef the joint Hindu family 
‘with Teka Mal. The only point really for 

in 
. proving this fact or not. 

To begin with, it isto be noticed that 

in his several plaints andin his statements 
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the plaintiff has varied his account of tha 
position very materially. In the firsb 
plaint, we neei only note that nothing was 
said aboat any previous exclusion from 
the joint Hindu family. But the allega- 
tions of the plaintiff wera that as Teka Mal 
did rot arrange for the marriage of the 
plaintiff 11 or 12 years ago, a suib was 
brought in forma pauperis which was dis- 
missed on the ground that the plaintiff 
was nota pauper ;that Teka Mal died five 
years before, and that the cause of action 
accrued five years ago. 


In his amended plaint, which was the 
first to which the learned Counsel for the 
appellant drew our attention and which 
will be found on page 27 of the paper 
book, he (plaintiff) tells a different story. 
In paragraph 6 of that plaint, the plaintiff 
asserted that he had been excluded from 
the joint Hinda family halfa year before 
his previous suit, 2. e, in Dacembar 1894, 
but that he had been re-joined as a member 
of the family about three years later and that 
the family ceased to be joint again about 
the 9th July 1905. 

His statement was then taken on the 
14th July 1910. In that statement, he en- 
deavoured to retire from his position that 
a separation had occurred in 1894, no 
doubt realising the difficulty which would 
arise as regards limitation if he had 
adhered to the former statement. He says 
that the family is still joint; that he 
remained joint with Teka Mal's sons (defend- 
ants) until he brought this suit when they 
were separated, 


The learned Judge, seeing how conflict- 
ing these positions were, ordered a still 
further amended plaint to be put in, and 
this was filed on the 2nd August 1910, and 
is to be found at page 88 of the paper 
book. Here again in paragraph 6 itis clearly 
stated that Teka Mal, who separated the 
plaintiff atthe time of the institution of 
the first suit, 4. e., about 2ad December 
1896, re-joined him again about the 8th 
November 1897, and celebrated his marriage, 
the family thereafter femaining joint as 
before. In paragraph 7, he clearly stated 
that the defendants again separated plaintiff 
from the joint family a few days before 
institution of the suit through their mother 
who was a clever woman. 
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Tre learned Counsal for the appellant 
sesing the position naturally desired to 
argue that there had never been any 
separation atall. This, however, we were 
unable to permib, as it is quite clear that 
the plaintif cannot be allowed t> retire 
from the position taken up by him, and 
upon which pleas were recorded and issues 
drawn, that there was a distinct and clear 
separation in 1894. The appeal has been 
heard upon that basis and, consequently, the 
one point which we have to decide is 
narrowed down to the bare question whether 
or not there was any re-union of the joint 
Hindu family as a joint Hindu family, 
involving all the incidents and results of 
such a re-union. 

We have been through the entire evi- 
denca word by word on both sides. It 
clearly lies upon the plaintiff to prove his 
case. At the bast, all that he succeeded in 
proving—we are not holding that he had 
proved even this amount—ig that there 
was a friendly re-union between Ram Diwaya 
Ram and his uncle, Teka Mal, that they 
lived near each other and that the nnole 
employed him from time to time as an 
assistant in his business and paid the 
expenses of his marriage. We also think 
it is shown that apart from the question 
of joint Hindu family, Wachha Mal, 
common ancestor of the parties, owned 
some property which had descended to the 
family ; and we think itis exceedingly pro- 
bable that at the time when Ram Diwaya 
Ram brought his suit in 1894, the dispute 
regarding the property was settled. But, 
we are quite unable to hold that even 
assuming fora moment all these facts to 
be.clearly proved, they amount to anything 
like a proof of the complete re union of Ram 
Diwaya Ram and his uncle as a joint Hindu 
family involving all the results which would 
flow from suck a re-union. 

So much for the affirmative evidence of 
the plaintiff. Apart from the shilly-shally- 
ing shown by him in regard to the basis of 
his claim and the varying statements put 
forward by him, we think two facts stand 
out which are practically fatal at onca to 
hig contention. The first is if his state. 
ment be true that a joitt Hindu family 
existed at the time of the death of Teka 
Mal, he—the oldest member of the family 
about 40 years of age—would immediately 
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have assumed charge of the family and the 
business, the only other members being two 
niinors, We find, however, that “the land 
alleged to be the property of the joint 
Elinda family was mutated without objec- 
tion in the names of the minors. Rama, 
one of the witnesses for the plaintiff, whose 
evidence is to be found on page 46, distinctly 
states that Teka Mal struck a balance as 
due to Rama in Sambat 1953 for Rs, 2,400. 
After the death of Teka Mal, Rama made 
no claim against Ram Diwaya Ram, as, of 
course, he would have done had he known 
the family to be a joint family and Ram 
Liwaya Ram to bethe only member of if, 
But he took a bond from Teka Mal’s widow 
a3 sarbarah of the minor defendants. 

With the exception of one trifling and 
unimportant statement of Wishnu Mal, 
witness No. 9, that he paid money due on 
a lease to Ram Diwaya Ram after the 
death of Teka Mal, the plaintiff has been 
unable to produca aay evidence of any 
kind to show that after Teka Mal’s death 
Ram Diwaya Ram acted in any way as 
head of the joint Hindu family or as 
Manager of the business, and yet, his own 
assertion is clear that the separation took 
place only afew days before the suit was 
brought, ¢.e, five years after the death of 
Teka Mal when he was naturally the head 
and Manager of the Hindu family and yet 
teo never did a single act in that capacity. 
Even the books of the firm were not in his 
possession, 

We think that the appellant-plaintiff 
has quite failed to establish his claim, and 
that it was rightly dismissed. The appeal 
fails and is dismissed with costs. 


Appeal dismissed. 


tion 115, 


MADRAS HIGH COURT. 
FULL BENCH, 
Civi Revision Petitroxs Nos. 744 tTO 
i 746 or 1911. 
November 28, 1912. 

Present: ~Mr. Justico Wallis, Mr. Justice 
Sundara Aiyar and Mr. Justice 
Sadasiva Atyar. 

In No. 744 or 1911. 
VUPPULURI ATCHAYYA AND OTHER? 
—Derenpants — PETITIONERS 
In No. 745 or 1911. 
VOPPULURI ATCOCHAYYA— DEFENDANT 
— PETITIONER 
In No. 746 or 1911. 

VEMPATI CHINARAMAYYA AND OTHERS 
— DerenDaANTS—PEsT,TIONERS 
versus 
Sir KANCHUMARTI VENKATA 
SHETARAMA CHANDRA RAOQ—Pugary ring 


— RESPONDENT, 

Otvil Procedure Code (Act V of 1908), s. 116 —Juris- 
diction of Courts—-Acting illegall y—Error of law -Error 
of jurisdiction—Madras Estates Land Act (Mad. Act I 
af 1908), ss. 153, 157—Hjectment swit—Jurisdiction of 
Civil or Revenue Court. 
` By the Full Bench (Sadasiva Atyar, J. dissenting):;— 
The High Court has jurisdiction to interfere under 
section 115, Civil Procedure Code, when the lower 
Appellate Court erroneously decides, in the exercise 
of its admitted jurisdiction as an Appellate Court, 
that the Court of first instance has or has not juris. 
diction to entertain the suit. 


Per Sadasiva Atyar, J. contra:~—The words “acted 
illegally” in section 115, Civil Procedure Code, mean 
giving a wilfully perverse decision on a question of 
law and not a mere erroneous decisign on a question 
of law. . 

The erroneous decision of the Appeal Court on the 
question of jurisdiction ofthe 1st Court does not come 
under any of the three clauses (a), (b) and (c) of gec. 
The Appellate Court does not exercise a 
jurisdiction not vested in it or fail to exercise a jurisdic- 
tion so vestedin itself. It cannot be said to have acted 
illegally or with material irregularity in the exercise 
of its jurisdiction. 


Per Wallis and Sundara Aiyar, JJ.—The High Court 
is empowered under section 115 to keep Courts sub- 
ordinate to it within the bounds of their “jurisdiction 
and to see that they do not refuse to exercise it— 
functions discharged in England by means of writs 
of prohibition and mandamus. The Court of first 
instance, which wrongfully assumes jurisdiction 
owing to an error of law, acts without jurisdiction. 


Similarly, t8e Appellate Court has no jurisdiction 
to remit for trial to the lower Court cases over which 
the latter has no jurisdiction, and if it doesso under 
an error of law, it acts without jurisdiction within the 
meaning of section 115 of the Civil Procedure Code. 

By the Division Bench, Sankaran Nair and Sadasiva 
diyar, JJ.—A suit by a landlord, as defined in the 
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Estates Land Act, for ejectment of a non-ocoupancy 
tenant of waste land, leb into possession before the 
Act came into force, is not cognizable by a 
Civil but by a Revenue Court, 

Petitions, under section 115 of Act V of 
1908, praying the High Court to revise the 
orders of the Court of the Subordinate 
Judge of Kistna at Ellore, dated 14th August 
1911, in Miscellaneous Appeals Nos. 9, 7 
and 8 of 1911, respectively, preferred against 
the orders of the Court of the District 
Muusif of Tanuku, in Original Suits Nos. 
486, 489 and 490 of 1910 respectively. 

Mr. V. Ramadoss, for the Petitioners. 

Messrs. T. Prakasam aud P. Narayana- 
murthy, for the Respondent, 

These petitions coming on for hearing on 
ilih March 1912, the Court (Sankaran 
Nair and Sadasiva Aiyar, JJ.) made the 


following 
ORDER OF REFERENCE TO A 
FULL BENCH. 


Sapagiva ÅIYAR, J.—These three petitions 


have arisen out of suits in ejectment brought 


by the same plaintiff who comes under the 
definition of a landlord under the Estates 
“Land Act against his tenants. The Court 
‘of Ist instance (the District Munsif’s Court 
of Tanuku) was of opinion that a Civil 
‘Court had no jurisdiction to try the suits 
and that under the Hstates Land Act, the 
. plaintiff ought to have hrought the suits in 
‘a Revenue Court, The learned Munsif, 
therefore, ordered the plaints to be returned 
‘to the plaintiff for presentation to the proper 
| Court. 

9, On appeal, the Subordinate Judge of 
Bliore held that under the saving clause to 
section 153 of the Estates Land Act, the 
suits were cognizable by Civil Court. He 
‘set aside the District Munsif’s orders and 
directed the District Mansif to take back 
the plaints, to restore the suits to his file 
' and dispese of them according to law. 


3. These Civil revision petitions have 
“been filed praying for the reversal of the 
learned Subordinate Judge’s orders in the 
suits. Under Order KALIH, rule 1 (a) of 
the Civil Procedure Code, an” appeal lay to 
the Subordinate Judge’s Court from the 
- District Munsif’s order returning the plaint 
in each suit. Under section 104 of the 
Civil Procedure Code, clause 2, a second 


| appeal is prohibited from orders so passed 


in appeal. Hence, the defendants have come 
before us by way of Civil revision petitions 
under section 115 of the new Civil Pro- 
cedure Code (which corresponds to the old 
section 622). 

4, Under section 115, the High Court has 
power to interfere if a Subordinate Court 
has exercised a jurisdiction not vested in 
it by law or has failed to exercise a jurisdic- 
tion so vested or has acted illegally or with 
material irregularity, in the exercise of its 
jarisdiction. 

5. The learned Counsel for the plaintiff 
(respondent), Mr. T. Prakasam, has taken 
a preliminary objection to the hearing of 
these Civil revision petitions on the ground 
that the Subordinate Judge, in hearing and 
allowing the appeals against the Munsif’s 
orders, neither wrongly clutched at jarisdic- 
tion, nor wrongly refused to exercise 
jurisdiction, that he acted neither illegally 
nor with material trregularity and hence 
section 115 did not apply so as to give 
the High Court jurisdiction to interfere in 
revision. 

6. The decision of the preliminary objec- 
tion thus raised is by no means free from 
difficulty. The leading case on the question 
of the powers of the High Court to interfere 
under the old section 622 is the Privy 
Council casa of Amir Hasan Khan v. Sheo 
Baksh Singh (1). But in construing their 
Lordships’ dicta in that case, the High 
Courts and even the different Benches of 
the same High Court have not been in 
agreement. 


7. In the case in Dwarka Nath Sen v, 
Kishori Lal Gosain (2), decided by Mukerjee 
and Teunon, JJ, the learned Judges say 
as follows see page 707:—‘As pointed out 
by Stanley, CO. J , in Ross Alston v., Pitambar 
Das (8), that decision” [7. e., the decision 
of the Privy Courtcil in Anir Hasan Khan 
v. Sheo Baksh Singh (1)] “is an authority 
for the proposition that the words ‘acted 
illegally or with material irregularity’ do 
not comprehend a case or decision attacked 
merely on the ground that it is erroneous 
in law,—ioa that particular ease, the 
erroneous decision upon a question of res 

6 


(1) 11 O. 6; 111. A. 237. 4 
549. 
(3) 25 A. 500; A. W. N. (1903) 104. ° 
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judicata. The judgement of the Judicial 


_ Committee, however, does not furnish any. 


test for determining under what circum- 
atances a Court may be said to have acted 
illegally or with material irregularity, nor 
is any general principle deducible from the 
numerous cases in the reports which are 
by no means easy-to reconcile.” Then the 
learned Judges go on to say that the phrase 

‘acted illegally or with material irregularity’ 
is not limited to cases of procedure only 
but inclades cases of decisions vitiated by 
an error so palpable as to lead to grave 
and. manifest injustice,” 

8. But if the doctrine is thus enunciated 
so as to enable the. High Court to interfere 
in cases of ‘grave and manifest injustice,’ “ib 
obviously leaves much room for divergence 
of judicial opinion.” In the case of Ross 
Alston v. Pitambar Das (3), two learned 
Judges held that they could interfere under 
section 622 with an erroneous decision of 
the District Judge that a Barrister could be 
sued for the return of his fees if he did not 
appear for his client, whereas the third 
learned Judge (Bannerjee, J.) held that 
section 622 did not empower the High Court 
to interfere with the lower Court’s said erro- 
neous decision, asthe lower Court had juris- 
diction over the suit and could not be said 
to have acted illegally or with material irregu- 
larity simply because it determined a legal 
question erroneously. 


“9, In the revision petitions before us, the 
Subordinate Judge conld not be said to 
have had no jurisdiction to hear appeals 
against the Munsif’s orders returning the 
plaints for presentation tu the proper Court. 
Assuming that his decision on the interpre- 
tation of the saving clause to section 153 of 
the Estates Land Act is erroneous, he coald 
nol. be said to have acted illegally or with 
material irregularity in the exercise of his 
jurisdiction though he might have decided 
erroneously, the question of law. However, 
as was said in Dwarka Nath Sen v, Kishori 
Lal Gosain (2), above referred to, several 
Benches in the several High Courts seem to 
have held that if the decision on the question 
of law is so erroneous as to have led to 
grave and mdnifest injustice, the High Court 
had the power to interfere in revision not- 
withstanding the decision of the Privy 
Ceuncil in Amir Hasan Khan y. Sheo Baksh 


Singh (l). The boldest attempt made to 
minimise the effect of the Privy Council 
decision was made in Badami Kuarv. Dinu 
Ras (4), where Straight, J., went so far as to 
say that the words ‘acted illegally’ in sec- 
tion 622 had the very same meaning as the 
words in section 584, which empowered the 
High Court to entertain a second appeal 
where the Court below had in the exercise 
of its jurisdiction come to a decision which 
is “contrary tosome specified law or usage 
having the foree of law.” It is unnecessary 
to set out the very numerous cases in which 
conflicting views have been pronounced on 
this question as to the scope of section 622, 
I shall refer to only a few to indicate the 
irreconcilable conftet., In Keli Charan 
Sirdar v. Sarat Ohunder Ohowdàry (5), a 
Full Bench of the High Court clearly said 
that the mere fact that the lower Court had 
fallen into an error of law cannot give juris- 
diction to the High Court under section 622 
to interfere in revision. This Fall Bench 
cise has almost been ignored by some 
Division Benches of the Caleutta High Court 
in later cases. In Duratsami Reddit v, 
Muthial Redd. (6), Miller, J., clearly held 
that the decree of the Judge of a lower Court 
cannot be interfered with under section 622 


“merely because the Judge had made a 


mistake in law. In Subramania v. Munu- 
sawmi Pillai (7), Sankaran Nair, J., also held 
similarly. In Mathurs Nath Sarkar v. Umesh 
Ohandra Sarkar (8), Meclean, C.J., and 
Banserjee, J., held that when « Court of 
first instance ordered a plaint to be returned 
for presentation to the proper Court and the 
Court of Appeal set aside such order, the 
High Court had no jurisdiction to interfere 
with such appellate order under section 622 
of the Civil Procedure Code. Now the case 
of Mathura Nath Sarkar v. Umesh Ohundra 
Sarkar (8) is almost exactly similar to 
the present revision petitions. In that 
case also, ib was argued by the peti- 
tioner’s Vakil (Mr. Saroda Charan Mitter, 
afterwards Mitter, J.,) that if too strict 
an interpretation be put upon the Privy 
Council decision | of Amir Hasan Khan v. 


(4) 8 A. 111 (F. B.); A. W. N. (1886) 28. 
(6) 30 C. 897; 7 0. W. N. 545. 
` (6) 81 M. 458. 
(7) 18 M. L. J. 249; 3 M. L. T. 262, 
(8) 1 G. W. N. 626. 


558 


INDIAN CASES. $ 


[1913 


VUPPULURI ATCHAYYA v, SIR KANCHUMARTI VENKATA SEETARAMA CHANDRA RAO, 


Sheo Baksh Singh (1), there will bə praoti- 
cally no remedy in cases of manifestly 
erroneous decisions pronounced by lower 
Courts in cases where no appsal or second 
appeal lay. It seems also to hava been 
argued that if the High Court can interfere 
in revision where a Court, against whose 
decision there is no appeal at all, acts 
without jurisdiction, the High Court can 
also interfere where an Appellate Court, 
(against whose appellate decision there is 
no second appeal) erroneously asks the Court, 
of first instance to act without jurisdiction 
or not to act when the first Court really has 
jurisdiction. Bat these contentions were 
overruled by their Lordships in that case, 
I might add that though Bannerjee, J. in 
& previous case reported at page 617 of the 
same volame, |Mohunt Bhigwan D ıs v, Khetter 
Moni Dassi (9)] had expressed the view that 
section 622 allowed the High Court to inter- 
fere with gross and palpable errors of law 
committed by lower Courts, he did not seem 
inclined to take the same lax view in the 
later case reported at page 625. 

10. In Zamiran v Fateh Ali (10), where a 
District Judge confirmed the order of the 
Subordinate Judge returning the plaint for 
want of jurisdiction, the High Court inter- 
fered in revision simply because the District 
Judge committed an error of law in confirm- 
ing an erroneous decision of the Subordinate 
Judge as to the Subordinate Judge's juris- 
diction. In Meenatcht Achi v. Ananthanirayana 
Aiyar (11), Benson and Bhashyam Iyengar, 
JJ., in the third sentence of their judgment 
thus formulate the objection of the respond- 
ent before them to their interference in 
revision in Civil Revision Petition No. 343 
of 1900. “Civil Revision Petition No. 343 
of 1900 does not lie by reason that the 
appeal did lie to the District Court and that 
though the Mansif, who passed the order 
appealed against, acted in the exercise of his 
jurisdiction with materiai irregularity, yet 
the order passed by the District Judge on 
appeal cannot be revised by this Court under 
section 622 of the Civil Procedure Code, 
though in the exercise of its appellate jaris- 
diction he (the District Judge) failed to 
set aside the order appealed against which 
was erroneous.” Having thus stated the 


(9) 1 0. W. N. 617. 3 ~*~ (10) 82 0. 146. 
(11) 26 M. 224; 12 M. L, J. 330; 


preliminary objection, their Lordships merely 
say that they overrale it. In a very recent 
case, Civil Revision Petition No. 612 of 1911 
decided by Miller, J., in which {the learned 
Judge was pressed to set aside the order of a 
District Judge who in appeal had set aside 
the order of the District Munsif returning 
the plaint, the following judgment was 
delivered; — “Lam olear that this petition 
does not lie under section 115. Thera is no 
illegality or irregularity so far as it cam see 
in the exercise of his jurisdiction by the 
District Judge. This Oode allows only one 
appeal from the order of the Court of first 
instanca aud Lam not at liberty to admit a 
second. Dismissed wibh costs.” Thus there 
seems tome a clear conflict between the 
decision in Meenatehi Achi v. Ananthanarayana 
Aiyir (LL) and that in the recent Oivil 
Revision Patition No. 612 of 1911. I donbt 
the correctness of those decisions in which it 
has bəen held that the words ‘acted illegally’ 
in section LL5 would include erroneous deci- 
sions of law and not merely decisions in 
which by reason of erroneous procedure 
(such as shutting out of evidence or arga- 
ments), the party applying in revision was 
prejudiced in the trial of the case and I also 
doubt the correctness of those decisions which 
held that bacause the question of the 
jurisdiction of the Court of first instance 
was involved in the erroneous decision of the 
Appellate Court, the High Court can inter- 
fere in revision with the erroneous decision 
of the Appellate Court on the footing that 
the Appellate Oourt itself acted without 
jurisdiction by pronouncing an erroneous 
decision on the question of the jurisdiction of 
the Court of first instance: ‘ 

ll. As I am given to understand that 
owing to the passing of the Hstates Land 
Act and to the conflicting views taken as to 
the jurisdiction ef the Civil Courts over 
ejectment suits by landlords, numerous 
similar Civil revision petitions have either 
been filed or are likely to be filed in the 
High Court, and having in view the conflict 
of decisions on the exact scope of the provi- 
sions of section 115 of the Vivil Procedure 
Code, I consider it desirable to refer the fol- 
lowing questions for the decigion of a Full 
Bench:— ° 

(1) What is the exact scope of the mean- 
ing of the words ‘acted illegally’ in section 
115 of the Civil Procedure Code? Has the 
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High Court power to interfere in any class 
of cases (and if so, which class), where a 
question of law is wrongly decided by the 
Court whose decision is attacked in revi- 
sion P 

(2) Has the High Court jurisdiction to 
interfere under section 115 where an Ap- 
pellate Court erroneously decides in the 
exercise of its admitted jurisdiction as 
an Appellate Court, that the Court of first 
instance was or was not competent (z.e., 
had or had not jurisdiction) to entertain a 
suit? 

SANKARAN Narr J.—I agree. 


These petitions coming on for hearing 
before the Full Bench, the Court ex- 
pressed the following opinion on 30th Au- 
gust 1912. 


OPINION. 


Watts, J—The second question referred 
to us covers the present case, and I do not 
think it advisable to travel outside of ib 
especially as the more general question has 
been considered by a Full Bench of five 
Judges in Krishtamma Naidu v. Ohana Naidu 
(12), and the decision of the majority 
appears to me to be binding upon the Court 
as at present constituted, As regards the 
second question, lam of opinion that the 
ease is not covered by the decisions of the 
Privy Council and the Full Bench in Amir 
Hassan Khan v Sheo Baksh Singh (1) and 
Krishtamma Naidu vy. Ohipa Naidu (12), 
neither of which deals with errors of law 
affecting jurisdiction, I think that the 
High Court is empowered under section 115 
to keep Courts subordinate to it within the 
bounds of their jurisdiction and to see that 
they do not refuse to exercise it—functions 
discharged in England by meaus of the writs 
of prohibition and mandamus. No question 
of jurisdiction arose in Amir Massan Khan v. 
Sheo Baksh Singh (1), or, as it seems to 
me, was considered by their Lordships. Tha$ 
decision was considered by a Full Beuch 
of five Judgss in Manisha Hradi v. Siyali 
Roya (13), where it was held by the majority 
that a Small Cause Court Judge, who as- 
sumed jurisdiction owing to an error of law 
as applied to the facts found by him, acted 
without jutisdiction within the first part of 


(12) 17 M. 410 (F, B.), 
(19) 11 M. 220, 


_ seedings and 


the section. Muthusawmy Iyer, J., with 
whom Parker, J. concurred, preferred to 
treat the third part of the section as appli- 
cable and held that it applied in cases where 
the lower Court assumed or declined juris- 
diction in consequence of some error of law 
or of some material irregularity in its pro- 
in no others. In the later 
Full Banch case in Krishiamma Naidu v. 
Ohapa Notiu (12), Muthusawmy Iyer, J., 
was of opinion that this was too narrow a 
construction and agreed with the majority 
that the third part of the section authorised 
interference when the decision of the lower 
Court was perverse. In this case, too, 
Shephard, J. appears to have considered that 
all erroneous decisions as to jurisdiction 
would be covered by the earlier provisions 
of the section, but if this be not so, there 
is nothing to show that he would have re- 
garded the third as inapplicable. In Badami 
Kuar v. Dinu Rat (4), the majority of the 
Fall Bench were of opinion that the ques- 
tions to which the present section 115 ap- 
plies were questions of jurisdiction only. 
In Jugobundhu Pattuck v. Jodu Ghose Alkushi 
(14), the Subordinate Appellate Court in 
dismissing a suit for want of jurisdiction 
under an error in law was held to have 
acted illegally in the exercise of its juris- 
diction. The decision in Mathura Nath Sar- 
kar v, Umesh Ohandra Sarkar (8), the facts 
in which are on all fours with the present 
case, that the High Courts could not in- 
terfere, was based on the authority which, 
as I have already said, does nob appear 
to me to apply to errors in lawas to juris- 
diction. 


In Meenatcht Acht vy. 


Ananthanarayam 


‘Atyar (11), which was also a case like the 


present, the Court, overruled the objection 
that it could not interfere under the section 
but without giving reasons. In Zameran v. 
Fateh Alt (10), ib was held that the lower 
Appellate Court acted illegally in the*exer- 
cise of its jurisdiction in affirming the dec- 
ree of the Court of first instance dismissing 
the suit for want of jurisdiction owing to 
an error of law. A lam prepared to follow 
the decisions in support of the view already 
cited to hold in the case referred to us that 
the High Court is empowered to interfere 
under the third part of the section. Cases of 


jurisdiction, of course, can only come ander 
(14) 15 O. 47, 
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this-parb of the section if they do nob come 
under the first or second parts and the 
cyatention has been raised before us that a 
Sabordinate Appellate Court acts without 
jorisdiction within the meaning of the seo- 
tion in deciding under an error of law that 
‘the Court of first instance has jurisdiction 
and directing the latter to re-take the case 
on its file and dispose of it according to law. 
This contention is opposed to Mathura Nath 
Sarkar v. Umesh Ohandra Surkar (8), but the 
point was not argued there as if was con- 
ceded that this part of the section was in- 
applicable. There could be no doubt that 
a Court of first instance, which wrongly 
assumes jurisdiction owing to an error of 
law, acts without jurisdiction, Similarly 
it may, I think, be said that an Appellate 
Court has no jurisdiction to remit for trial 
to a lower Court cases over which the latter 
has no jurisdiction and that if ib does’so 
under an error of law, itacts without juris- 
diction within the meaning of the section. 
In either view, I answer the second question 
in the affirmative. I have not considered 
the propriety of interfering in the present 
case. 

SUNDARA Aryar, J.—Jhese petitions arose 
out of three suits instituted by a land-holder 
to eject the tenant in each case in the District 
Munsil’s Court of Tanuka. The defendants 
objected to the jurisdiction of the Munsif’s 
Court and contended that the suits should 
have been instituted before the Collector. 
The question of the proper Court empowered 
to try the suits depended on the construction 
of section 153 of the Estates Land Act, The 
District Munsif held that he had no power to 


entertain the suits and returned the plaints | 


for presentation to the proper Court. Aa 
appeal was presented against his order; the 
Subordinate Judge who heard the appeal 
put a different interpretation on section 153 
of the Estates Land Act and was of opinion 
that the plaints were rightly presented to the 
District Munsif’s Court. He passed the 
following order:— The Lower Court’s order 
is, therefore, set aside with a direction to the 
District Munsif to take back the plaint, 
restore the suit to its file ard dispose of the 
same according to law.” The defendant 
applied to this Court under section 115 of 
the Civil Procedure Code to set aside the 
Subordinate Judge’s order on the ground that 
the Munsit’s view on the question of jurisdic- 


tion was right and that the Subordinate Judge 
was wrong. The petitions came on for hear- 
ing before Sankaran Nair and  Sadasiva 
Aiyar, JJ. The learned Judges holding that 
there was a conflict of judicial opinion on the 
question whether the Subordinate Jadge 
could be held, in passing his order, to have 
exercised a jurisdiction not vested in him or 
to have acted illegally in the exercise of his 
jarisdiction and that there was a great 
diversity in the opinions of the Judges as to 
the right interpretation to be put on the 
words “acted illegally” in section 115 of the 
Civil Procedure Code, referred the following 
questions for the decision of a Full Bench: 

“(1) What is the exact scope of the mean- 
ing of the words ‘acted illegally’ in section 
115 of the Civil Procedure Code? Has the 
High Court power to interfere in any class 
of cases (and, if so, which class) where a 
question of law is wrongly decided by the 
Court whose decision.is attacked in revision? 

(2) Has the High Court jurisdiction to 
interfere under section 115 when an Appel- 
late Court erroneously decides, in the exercise 
of its admitted jurisdiction as an Appellate 
Court, that the Court of first instance was or 
was not competent (j.e. had or hai not 
jurisdiction) to entertain a suit?” 

The second question alone arose for deci- 
sion in the petitions before the learned Judges 
who made the reference. The first question 
is very wide in its scope. It is doubtful whe- 
ther it is possible, or desirable, if possible, to 
attempt an exhaustive definition of the expres- 
sion ‘acting illegally ia the exercise of jurisdic- 
tion,’ The question was considered by a Fall 
Bench of five Judges of this Court in 
Krishtamma Naidu v. Ohaps Naidu (12). 
Their vpinions were nob unanimous. We 
considered ib desirable in the circumstances 
to give our answer only to the second qaes- 
tion referred for our opinion on this case 
and to abstain from dealing with the wider 
point raised in the first question. 

So far as the second question is concerned, 
Miller, J., in a similar case, Civil Revision 
Petition No. 612 of 1911, held that there 
was no illegality or irregularity in the 
exercise of its jurisdiction by an Appellate 
Court in setting aside an ordgr returning the 
plaint for presentation to the pfoper Court 
and remanding the suit to the Court of 
firt instance for adjudication according to 
law. Jt was apparently not urged bore 
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‘the learned Judge that there was an exercise 
of jurisdiction not vested in the Appellate 
Court; at any rate he pronounced no opinion 
on that question, In Mathura Nath Sirkar v. 
Umesh Chandra Strkar (8), Maclean C. J., 
and Banerjee, J., held the same view 
as Miller, J. and on the same grounds 
Maclean, CO. J., observed: — It is conceded also 
by the appellant’s Pleader that the learned 
District Judge in doing what he did was 
clearly acting within his jurisdiction, and the 
point urged is this, that if he did anything, 
he committed an error in law alone.” 
Benerjee, J., also considered only the question 
whether there was an illegal exercise of 
jurisdiction. He said:— It may seem anoma- 
lous that where a Court acts without juris- 
diction, ib may be set right under section 
622 but where it directs another Court to ds 
so, its order is not open to revision under 
that section. But the anomaly, so far as 
cases like the present are concerned, has been 
removed by section 646 (b), which shows 
that the remedy in such a case, supposing 
the petitioner's contention to be right that 
the case was triable by the Court of Small 
Causes, lies in the course prescribed by that 
section, and not in an application under 
section 622.” This observation would not 
apply where the question of jurisdiction does 
not arise on account of a doubt as to whether 
a case is of small cause nature or not. Section 
646 (b) or the corresponding section in the 
present Procedure Code would have no 
application, for instance, to the present case. 
In Zamiran v. Fateh Ali (10). it was held 
‘that where an Vppellate Court, disagreeing 
with the ,opinion of the Court of first 
instance that it had no power to try the 
suit, directs it to do so, the High Court 
could interfere under its revisional powers 
but .the ground of interference was that the 
Court acted illegally in holdřng that the 
Court of first instance had jurisdiction. 
On the same ground of illegal exercise of 
jurisdiction, the Allahabad High Court inter- 
fered in Budimi Kuar vy. Dinu Rai (4), where 
both the lower Courts held that the Court 
of first instance had no jarisdiction to try 
the suit and also the Caleutta High Court 
in Jugobundhu Battuk v. Jadu Ghose Alkushe 
(14). In VPishvanath Govind Deshmane v. 
Rambhat (15), where the Court of Appeal 


(15f 15 B. 148, 


agresd with the first Court that the latter 
had no jurisdiction, the Bombay High Court 
held that the High Court had power to 
interfere under section 622 (Act XIV of 
1882). The reason given was, in the words 
of the Court, “The Subordinate Judge has 
refused to exercise jarisdiction which, if he 
is wrong, is by law vested in him, and we 
can examine his order to see if he is right 
in his refusal.” It is not explained whether 
the District Court, in holding that the Sub- 
ordinate Judge bad no jurisdiction, failed to 
exercise a jurisdiction vested in it (District 
Court) or acted illegally in the exercise of its 
jurisdiction. In Khatija Bi v. Babu Sahib 
(16), which was decided by Benson, J. and 
myself, we held that where the first Court, 
owing to an error of law, failed to exerciga 
a jurisdiction vested in ib and the Appellate 
Court taking the same view of the law con- 
firmed the order, the Appellate Court must 
also be held to have failed to exercise a 
jurisdiction vested init. Bat the point was 
not examined at length in the judgment. 
In Minatcht Achi v. Ananthanarayana 
Aiyar (11), it was held that if an Ap- 
pellate Court fails to set aside an order 
of a Munsif who acted with material 
irregularity in the exercise of his jurisdic- 
tion, the High Court had power under section 
622 to set aside the Appellate Court’s order; 
but it was not explained whether the 
reason was that the Appellate Court must 
be held, in confirming the first, Court’s 
order, to have committed the same material 
irregularity as the first Court or that the 
Appellate Court must be taken to have 
failed to exercise a jurisdiction vested in it 
by not setting aside the first Court’s order. 
So far it will be observed that all the cases, 
in which the High Courts interfered to set 
aside an order of an Appellate Court relat- 
ing to the question of the jurisdiction of 
the first Court, have not proceeded on” the 
ground that the Appellate Oourt exercised 
a jurisdiction not vested in it or failed 
to exercise a jurisdiction vested in ib. 
Apparently, the attempt to induce the 
High Oourt to jnttrfere was based in the 
arguments at the Bar in those cases on 
the ground that there was an illegal exer- 
cise of jurisdiction by the Appellate Court. 
I cannot, therefore, but be diffident in 


(16) 14 Ind. Cas. 544; 15 M. L. T. 409, 
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arriving at the conclusion to which my 
reasoning has led me that in such cases 
the High Oourt has power to interfere 
under the first part of section 115 of the 
Civil Procedure Code (section 622 of the 
repealed Code), that is, on the ground that 
the Appellate Court has exercised a jurisdic- 
tion not vested init or failed to exercise a 
jurisdiction vested in it. With all deference, 
I cannot but think that insufficient atten- 
tion has been paid in the consideration of 
the High Courts’ powers under section 115 
to the true nature of the funetions perform- 
ed by an Appellate Court. It is not denied 
that if a Court, by an error of law in decid- 
ing whether it had jurisdiction, exercised a 
jurisdiction not vested in it or failed to 
exercise a jurisdiction vested in it, the High 
Court has power to interfere under section 
115 of the Civil Procedure Code and that 
its right of interference cannot be objected 
to on the ground that the Court has 
jurisdiction to decide whether it has jurisdis. 
tion over the cause or not and that an 
erroneous decision on the question is a mere 
error of law which the High Court cannot 
rectify according to the decision of the 
Judicial Committees of the Privy Council in 
Amir Hassan Khen v. Sheo Baksh Singh (1). 
Soe Manisha Eradi v. Siyali Koya (13) and 
Elston v. Rose (17). What is contended is 
that though an error of the Court regard- 
ing its own jurisdiction can be rectified, the 
mistake of an Appellate Court concerning 
the jurtsdiction of the Court of first in- 
stance cannot be set right under section 115 
of the Civil Procedure Oode. It is argued 
that the Appellate Court in an appeal from 
an adjudication of the first Court concern- 
ing its jurisdiction merely decides whether 
that adjadication is right or wrong, that 
the matter before it is nothing more nor 
less than the order of the firat Court regard- 
ing its jurisdiction and that the Appellate 
Court pronouncing its own decision on the 
question exercises no jurisdiction over the 
cause itself which was before the first Court 
and that, therefore, the firat part of section 
115 would be inapplicable. I am of opinion 
that this is an entirely wrong view of the 
matter. Order XLI, rule 32 (section 577 
of the old Code) enacts that “the judgment 
(of the Appellate Court) may be for con- 


(17) 4 Q. B. 4; 3 B. & 8. 609; 38 L. J. Q. B. 6; 19 
Ly, T. 280; 17 W. R. 52. 


firming, varying or reversing the decree 
from which the appeal is preferred.” Sec- 
tion 107, clause (1) (section 582 of the old 
Code) provides:— Subject to such conditions 
and limitations as may be prescribed, au 
Appellate Court shall have power—(a) to 
determine a case finally, (b) toremand a 
case; (c) to frame issues and refer them for 
trial; (d) to take additional evidence or to 
raquire such evidence to be taken.” Clause 
(2) says:— Subject as aforesaid, the Appellate 
Court shall have the same powers and shall 
perform as nearly as may be the same 
duties as are conferred and imposed by 
this Code on Courts of original jurisdiction 
in respect of suits instituted therein.” Sec- 
tion 108 extends the provisions of the Code 
relating to appeals *'(a) from appellate 
decrees, and (b) from orders made under. 
this Code or under any special or local 
law iu which a different procedure is 
not provided.” . Order ALIH, rale 2, mikes 
the rules of Order XLI applicable to appeals 
from orders. It is quite clear that the 
Civil Procedure Oode has accepted and 
carried out the well established principle 
that an appeal is the continuation of the 
proceedings in the original Court, that those 
proceedings are removed to the Court of 
Appeal and that the proceedings in the 
Appellate’ Court are in the nature of a 
re-hearing. Inthe casa of second appeals, 
no doubt, the High Court does not possess 
plenary powers of dealing with the case 
and it eannot be said in such cases that 
the cause is re-heard in full but this does 
not affect the general principles regalating 
the functions of an Appellate Court or the 
powers and duties of a Court of first appeal. 
See Queen v. Madhub Ohunder Giri Mohunt 
(18) and In re Goomancze and others (19), 
where the functions of a Court of Appeal in 
criminal casgs are explained. Kirun? 
Ahmedula v. Subabhat (20) relates to the 
functions of Appellate Court in cases where 
9, discretionary power is vested in a Coart, 
An Appellate Court is entitled to take 
cognisauce of facts which occurred subse- 
quent to the decision of the first Coart, 
See Sakkaram Mahadev v. Hart Krishna 
Dange (21) and Ram Pershad Ojha vy, 
+ 


(18) 21 W. R. Cr. 13. 

(19) 17 W. R. Cr. 59. 

(20) 8 B. 28. 

(21) 6 B. 113, è 
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Bhurost Koonwar (22). No doubt, there are 
express provisions restricting the powers 
éven of a Court of first appeal such as in 
the matter of the right to admit additional 
évidence, but such restrictive provisions are 
mere rales of procedure similar to provisions 
relating to procedure in the Court of first 
instance. In Kristnamachiriar y. Mangim- 
mal (23), Bhashyam Aliyengar, J., ob- 
servee:— When an appeal is preferred 
from a decree of Court of first instance, 
the suit is continued in the Court of Appeal 
and re-heard either in whole or in part, ac- 
cording as the whole suit is litigated again 
in the Court of Appeal or only a part of it. 
The final decree in the appeal will thus ba 
the final deoree in the suit, whether that 
be one confirming, varying or reversing 
the decree of the Court of first instanca.” 
Later on, he says:— When an appeal is 
preferred, the Court of Appeal is really 
seized of the whole suit though the relief 
given by it will be limited to the portion of 
the decree appealed against or objected to 
under section 561, Civil Procedure Code.” 
The same principle is adopted with regard 
to the functions of the Court of Appeal in 
Hoagland. Order LVIII, rule 4, of the Jadi- 
cature Act lays down that the Court of Appeal 
has the same power of drawing inferences 
eto., as the High Court, 36 and 3? Victoria, 
Chapter 66, section 75, enacts that for 
all purposes incidental to hearing and 
determination of any appeal within its 
jurisdiction and the management, execution 
and enforcament of any judgment or order 
made on such appeal and for tha par poses of 
any other authority expressly given to the 
Court of Appeal, it shall have all the powers, 
authority and jurisdiction vested in the 
High Court of Chancery. Order XLI, rale 
33, enacts that the Appellate Court shoald 
pass the order which the first Court should 
have passed and has full power to pass sach 
other order as may be necessary to do justice 
between the parties before it. Walter Clark, 
the learned author of the article on Appeal 
and Error in the Cyclopm lia of American Law 
and Procedure, Volume I[, observes at page 
516 that in its original and technical sense 
“an appeal was a procesding, introduced 
into equity practice from the civil law, by 


(82) 9 W. R. 328. 
(23) 26 M. 91 at p. 95, 


which the whole cause was removed from a 
lower to an Appellate Court, and thera tried 
de novo upon evidences newly introduced, being 
subjected toa new and final determination 
as if it had not been tried before, and with» 
out any reference to the conclusion of the 
inferior Cours. Tae object of the Common 
Law writs of error was to review and correct 
any error of law committed in the proceed. 
ings.” The learned author points out that 
the appeal established by statute in most 
of the States of the United States has some 
of the characteristics both of the equitable 
remedy ofan appeal and of ths writ of 
error. In India, a first appeal is similar to 
the equitable remedy of an appeal in England, 
The Appellate Court indeed has not got to 
and cannot re-hear the suit de novo upon 
fresh evidence and without any reference to 
the conclusion of the inferior Court. The 
extent of its powers is fully described in the 
Civil Proesadure Code. The provisions in 
the Code, that I have already referred to, 
conclusively show that its functions and 
powers are similar to those of the first 
Court. When, therefore, a suit has been 
disposed of by the first Court and au appeal 
is preferred, the Court of Appeal is saized 
of the cause and has the powers and 
duties of the firat Court. It must, of course, 
be remembered that all appeals are not 
appeals in which the whole cause in the 
first Court is brought before the Appsllate 
Court. While the cause still ramaing in tha 
Court of first instance, particular proceediags 
bafore it may be brought bafore the Appellate 
Court. Such matters are set out in section 
104 and Order XLIII, rale 1 of the Civil 
Procedure Code. For instance, if there is 
an appeal against an order appointing or 
refusing to appoint a Receiver, the suit in 
which the question arises remains in the 
hands of the first Court and only the 
proceedings relating tothe appointment of 
the Receiver are removed to the Appellate 
Court; and the powers possessed by the 
Appellate Court, similar as they are to those 
of the first Court, would relate only to the 
proceedings remowed to it. If the conse- 
quence of an order passed by the first Court 
is to bring the procsedings there to a close, 
then the appeal to the Appellate Court has 
the effect of bringing up the whole cause 
before it. Where a suit has been dismissed 
by the first Court on a preliminary point apd 
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an appeal is lodged against the dismissal, 
the suit itself is before the Court of Appeal. 
That this is the effect according to the 
contemplation of the Legislature is clear from 
the provisions of Order ALI, rule 23 and 
from section 107 already referred to. 
The former provision gives the Appellate 
Court, where the decision of the first Court 
on a preliminary point 13 reversed, power, 
af it thinks fit, to remand the case, while 
the latter provision invests it with plenary 
powers to deal with the appeal in any other 
manner if it thinks fit to do so. It may 
determine the case finally, frame issues and 
refer them for trial and take additional evi- 
dence or require such evidence to be taken in 
the exercise of its ample discretion; and 
clause (2) of section 107 invests it with all 
the powers of the first Court. A remand is 
to be made only if the Appellate Court thinks 
fit to do so according to Order XLI, rule 23. 
Notwithstanding, therefore, that the decision 
of the first Court was confined to the adjudi- 
cation of a preliminary point and the appeal 
is against that adjudication, the Appellate 
Court is seized of the whole cause. When 
the Court of first instance, Lolding that it 
had no jurisdiction to try a suit, returns the 
plaint for presentation to another Court its 
order terminates the proceedings in the suit 
before it. The order is tantamount to a 
dismissal of the suit forall practical purposes: 
the object of returning the plaint is 
merely to enable the plaintiff to present the 
same instrament in another Court and avoid 
the payment of fresh Court-fees, a concession 
made to him on the ground that he has 
already paid Court-fees for the complete 
adjudication of the cause. If there were no 
provision in the Oode for the return of the 
plaint and the Court dismissed the suit on the 


ground of want of jurisdiction, the appeal’ 


against the dismissal would be dealt with 
under Order XLI, rule 23. In consequence 
of the concession made in plaintiff’s favour 
allowing the return of the plaint to him, it 
was found necessary to provide specially for 
an appeal against the order. But all this 
does not alter the substanțial character of 
the order returning a plaint dh the ground of 
absence of jurisdiction in the first Court or 
of the appeal against such order. The guit 
being at an end so far as the first Court is 
concerned and nothing being left there, the 
appeal has the effect of removing the whole 


cause to the Appellate Court. If the Appel- 
late Court decides that the first Court has 
jurisdiction to try the suit, then it directs the 
latter Court to proceed with the trial of the 
suit. This itis able to doonly bacause it has 
cognizance of the suit itself. Having regard 
t> section 108, making the’provisions relating 
to appeals from decrees applicable to appeals 
from orders and to the fact that under 
section 107 it has the power both to deter- 
mine a cause finally and to remand a case, 
it is by no means clear to me that when the 
Appellate Court comes to the conclusion that 
an order of the first Court returning a plaint 
is wrong, it cannot determine the case finally 
itself. Bat, however that may be, I have no 
doubt that the Appellate Court is seized of 
the cause whatever may be the mode prescrib- 
ed for its disposal of the cause. There is no 
provision in the Code laying down what the 
Appellate Court should do when it reverses 
any particular order of the first Court against ~ 
which an appeal lies. What is its duty in 
such a case? It appears to me the answer 
must depend on what duty will lie upon it 
as a Court having cognizance of the cause 
when the particular order of the first Court 
has been reversed. If the order of the first 
Court put an end to the proceedings before 
that Court, then I think that section 107 
gives the Appellate Court plenary powers in 
dealing with the appeal. If the order is of an 
interlocutory character and the cause itself is 
stillin the hands of the first Court, the Appel- 
late Court will have power to pass such orders 
as would naturally follow from the reversal of 
the order appealed against. Order XLI, rule 23, 
provided that an Appellate Court remanding 
a suit to the first Court may direct what 
issue or issues may be tried in the case re- 
manded. This shows that it has power to 
deal with the cause generally and thatits 
authority is nob confined to the decision of 
the correctness or otherwise of the adjudica- 
tion on the preliminary point. In this case, 
the Subordinate Judge, after reversing the 
decision of the Munsif on the question of 
jurisdiction, directed him to try the suit on 
the merits. How conld he do so without 
taking cognizance of the suit itself? Ib was 
argued for the respondent that the authority 
to reverse the decision on the qtestion of 
jurisdiction must be taken to give power 
impliedly to direct the first Court to do 
what follows on the reversal. But would 
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not the Legislature have made specific pr>- 
vision giving the Appellate Court any farther 
powers if the appoal itself was intended ia 
the contemplation of the Lagislature to do no 
more than to enable the Appallate Court to 
deal with the particular question decided by 
the MunsifP In my opinion, the Lagislature 
considered ib unnecessary to make any pro- 
vision of the kind because of the general 
powers of an Appellate Court which are em- 
bodied in section 107 of the Code. The 
Subordinate Judge, therefore, in passing the 
order of remand took e3gnizanea of the causa. 
He did so on account of an error in the de- 
cision of the question of law on which the 
jurisdiction of the first Court and his own 
jurisdiction to take cognizaucea of the cise de- 
pended. This view would obviate the anomaly 
pointed out by Banerjee, J., in Mathura Nath 
Sarkar v. Umesh Chandra Sarkar (8). Sec 
tion 115 was clearly intended to enable the 
High Court to exersise its powera of revision 
where any question of jurisdiction either of 
the first Court or the Appellate Court was 
concerned; and if we bear in mind the natura 
of the powers and functions of a Court of 
appeal, there would be no difficulty in giving 
effect tothe object of the section. I am, 
therefore, of opinion that the High Court 
has power to rectify the erroneous dacision 
of the Appellate Court under the first part 
of section 115, z.e., on the ground that the 
Appellate Court in this case exercised a 
jurisdiction not vested in it in holding that 
the Munsif ought to have tried the suit on 
the merits and in directing him to do so. 


In the view I have taken of the case, it is 
unnecessary for me to consider whether the 
Appellate Cours can bə said to have acted 
illegally in the exercise of its jurisdiction in 
directing the firah Coarb to take cognizanca 
of the suit and to adjudicate on the merits. 
Great and almost irreconcilable diversity of 
opinion has prevailed with respect to the 
interpretation to be put on the word “illegal. 
ly” The Judicial Committee of the Privy 
Council in Amir Hasan Khan v. Sheo Bakhsh 
Singh (1) decided that it was not every error 
of law which would justify the High Court 
in interfering under section 115. But their 
Lordships did not proceed to state whether 
any and what error of law would amount to 
acting illegally in the exercise of jurisdiction. 
The error which the High Court reotified in 


the case before their Lordships related to 
the finding of the lower Court on a question 
of res judicata. A wrong decision on such 
a question would lead to a fresh adjudication 
between the parties bub need not necessarily 
result in a failure of justice. Whether their 
Lordships meant no more than that an error 
which need not lead toa failure of justice 
would not be a good ground for interference, 
it is difficult to say. The High Courts have 
sometimes laid down that gross and palpable 
errors leading to grave and manifest injustice 
may justify interference consistently with 
the decisions. of the Privy Council. See 
Dwarka Nath Sen v. Kishor? Lal Gosain (2) 
and Mahunt Bhagwan Ramamuj Das v. 
Khetter Mond Dassi (9). Straight, J., indeed 
went further and held the opinion that any 
error which could be rectified in sacond 
appeal would also be a proper ground for 
interference under section 115 of the Civil 
Procedure Code. Sea Badami Kuar v. Dinu 
Rai (4). This is not reconcilable with the 
decision of the Privy Oouncil; sea Kait 
Oharan Sirdar v. Sarat Ohunder Ohowdry (5): 
Duraisamt Reddi v. Muthiil Red li (3); Subra- 
muniya v. Munisaw ni Pillai (7). Weare, of 
course, bound to presume that the Jadicial 
Committee had full regard to the history ofthe 
legislation on the point, including the fasts 
that section 622 of Act VII of 1877 did not 
contain the words “or to have acted in the 
exercise of its jarisdiction illegally and with 
material irregularity’’ and that these words 
were inserted by section 92 of the Amond- 
ing Act XLE of 1879. It appears to me to 
be quite possible that what their Lordships 
meant to lay down was that the object of the 
amended section was to confer a discretionary 
power on the High Court to correct manifest 
injustices brought about by palpable errors 
and that the High Court should not inter. 
fere on the mere ground of an error of law 
in the decision of the lower Courts The 
powers conferred on the High Court under 
section 115 are similar to those possessed by 
the High Courts in England to prevent 
injustice by the writs of certiorari, prohibi- 
tion and mandimus. I do not propose to 
review the decisions which have attemptad 
to place a meaning or no meaning on the 
expression “acting illegally’ as I am pro- 
pared to hold that this Court has power to 
interfere under the first parb of section 115, 
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But it may be taken to be well-established 
that the decision of the Privy Council will 
not justify the refusal to give any effaat to 
the words ‘‘acting illegally” and that it 
would not be right to confine the rignt to 
interference to cases of irregularity in pro- 
cedure whare the first part of the section 
would not be applicable. In Krishtamma 
Naidu v. Chapa Naidu (12), Collins, O. J., 
Muthuswami Aiyar, J., and Shepherd, d., 
held that a perverse decision on.a question 
of law or procedure, that is, a conscious 
departure from some rule of law or procedure, 
would amount to acting illegally or with 
material irregularity. Best, J., held that 
if the Court itself took a point of law in 
appeal without affordidg the parties an 
opportunity of proving what was necessary 
to meet it, that would be an irregularity 
within the meaning of section 622 and that 
an inadvertent admission of an appeal that 
is time-barred would be an illegality within 
the section. Davies, J., was of opinion that 
interference under the section should be 
confined to cases where the illegality or 
irregularity is such as might occasion a 
substantial failure of justice. I do not 
think that the case oan be taken to 
have laid down an exhaustive defiuition of 
the causes which wonld justify an inter- 
ference under the section. Cannot an error 
of law, which makes the Court confer juris- 
diction on a subordinate Court, be taken to 
amount to acting illegally in the exercise of 
jurisdiction?” Such an error is of the most 
serious kind affecting what is regarded as 
the vital point in all litigation. I should be 
disposed, if necessary, to say that an 
erroneous holding on such a point would 
amount to “acting illegally in the exorcise of 
jurisdiction”. Bat, I think it is unnecessary 
to place reliance on the latter part of section 
115 to justify the interference of the High 
Court ein such a case. My answer to the 
second question referred to the Full Bench 
is inthe affirmative for the reasons given 
above, 


Sapasiva Atyar, J.—In the order of refer- 
ence to the Fall Bench, I have set ont my 
reasons for doubting the correctness of the 
decisions which haveshown an_ inclination 
to hold. 

(a) that the words “acted illegally” in 
the old section 622 [new section 115], clause 


(c) might include cases of mere erroneous 
decisions on questions of law and; 


(b) thatif the erroneous decision of law 
related to the question of the jurisdiction of 
a Court other thin that of the Court wich 
gave the erroneous decision, it might be even 
brought under clauses (a) and Ib) of section 
115, which use the words ‘tc have exercised 
a jurisdiction not vested in it by law’ and 
“to have failed to exercise a jurisdiction so 
vested”. 

2. My doubts-have been only confirmed 
by the arguments advanced before the Full 


‘Bench. Section 115 seems to me to permit 


the High Court to interfere only on three 
specific grounds, %z2:— 

(a) where the Court whose decision is 
sought to be ravised has exercised a juris- 
diction not vested in it by law; ; 


(b) where ib has failed to exercise a juris- 
diction so vested, or 


(c) where it has acted in the exercise of 
its jurisdiction illegally or with material 
irregularity. 


3. Now, in the present cases, the Appel- 
late Court had jurisdiction and was bound to 
hear the appeal preferred toit from the 
order of the District Munsif returning the 
plaint to be presented to the proper Court, 
The party aggrieved by the District Munsif’s 
order was entitled, under Order XLII, clause 
(a), to appeal to the Appellate Court. The 
Appellate Court was bound in the exercise 
of its jurisdiction to come to a conclusion 
whether the Munsif was right or wrong in 
returning the plaint to be presðnted to 
another Court. To arrive at either coa- 
clusion clearly involves the arriving ata 
finding as to the jurisdiction or want of juris- 
diction in the District Mansif to try the suit 
himself. Iam perfectly clear that clauses 
(a) and (b) of section 115 can only apply to 
the jurisdiction of the Ocurt whose order or 
decree ts sought to be revised to pass such order 
or decree and not to its decision on the juris- 
diction of some other Court. I entirely 
agree with the observations of Maclean, C. J : 
in the case of Mathura Nath Sarkar v. Umesh 
Chandra Sarkar (8), on thi8 poiat and of 
Mr. Justice Miller in the case quoted in my 
order of reference. The argument that as 
every Court has jurisdiction to decide a8 a 
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preliminary question its owa jurisdiction 
bafore going jint> the other questions in the 
case, clauses (a) and (b) of section 115 
would become unmeaning and useless, does 
nob in the least impress me as creating any 
difficulty, for, the revising Court does not 
and need not deal with the preléminiury 
opinion of the revised Court giving itself 
jarisdiction but with- the decree or order of 
the revised Court which was passed after it 
erroneously gave itself jurisdiction aud which 
decree or order was really passed without 
jurisdiction, though the revised Court might 
have erroneously thought that it had juris- 
diction. Whether the revised Court con- 
sidered at all the question whether it had 
jarisdiction or ignored the point altogather, 
the revising Court san come to ibs own con- 
clusion and set aside the decrees or order 
passed without jurisdiction. 

4. I also feel great difficulty in following 
the argument that where the Appellate 
Court deals with an appeal from an order of 
the Munsif returning a plaint to be presented 
to the proper Court and comes to an errone- 
ous decision, it (the Appellate Court) wrong- 
ly gives ziself or withholds from déself juris- 
diction over the trial of the suit, simply 
because its order decides that the Munsif has, 
or has not, jurisdiction to try the suit. 

5. Lthink that the Privy Council case 
in Amir Hasan Khan v. Sheo Baksh Singh (1), 
followed by the Fall Bench of the High 
Court in Krishtamm2, Nattu v. Ohap1 Naidu 
(12), is binding on us, that these decisions, 
if loyally followed, do not empower us to 
interfere in revision with orders and decrees 
of the lower Courts which merely involva 
an erroneous decision of law (whether the 
law relates to a question of res judicata, as in 
the Privy Council case or to the jurisdiction 
of some other Court as in this cass) and that 
while we may be reasonably dstute in trying 
to gat round precedents if parties would be 
left entirely remediless otherwise, we could 
not get over the plain implications of the 
Privy Council decision. Especially in cases 
of orders passed in matters which are really 
or substantially of an interlocatory charac- 
eter and which leave room for parties to 
come in {he *regular course before us at 
later stages, should we refuse to clutch at 
revisioual jurisdiction. In the present case, 
the lower Court’s decision as to the Munsit’s 
jurisdiction, assuming it for argument’s cake 


to ba errongons, can be set aside when the 
matter is brought befora us on second appeal 
after the Munsif decides the suit in obedienca 
to the Subordinate Judge’s appellate order 
now sought to be revised. 


6. Ishall further make a short raferenca 
to some of the latest cases before concluding. 
In Ventatasubbiah v. Seshachallam(24), it was 
held that the District Munsif’s order refusing 
to allow amendment ofa plaint cannot be 
revised under section 115, In Ramgopal 
Jhoonjhoonwilla v. Joharmali Khemka (25), an 
erroneous decision as to limitation was held 
not revisable. In Ramjas Agarwala v. Indra 
General Navigation and Railwry Company Ld 
(26), the refusal to frame and try a requisite 
issue was held revisable. In Venkata Sub- 
ramaniam y. Kanshi Raju(27), Abdur Rahim, 
J., refused to interfere in revision where the 
lower Court had misconstrued section 57 of 
the Negotiable Instruments Act. 


7. In the result, I would give the follow. 
ing answer to the questions referred to the 
Full Bench. Oa the first question, the words 
“acted illegally’? maru giving a wilfully por- 
varae decision on a question of law as stated 
in Krishtamma Naidu v. Ohapa Naidu (12), 
and not a mera erroneous decision on a qaos- 
tion of law. On the second quastion, I hold 
that the erroneous decision of the Appsallats 
Court on the question of the jurisdiction of the 
first Court does nob come under any of the 
three clauses (a), (b) and (e) of section 115, 
that the Appellate Court cannot, by any 
reasonable use of language, ba held in sach 
a case to have exercised a jurisdiction not 
vested in it (the Appellate Court) by law or 
to have failed‘to exerciss a jurisdiction 89 
vested (in itself) and that according to the 
eases in Amir Hasan Khany. Sheo Baksh 
Singh (1) and Krishinamma Naidu v. Ohapa 
Naidu (12), ib cannot be said to have acted 
illagally or with material irregularity dn the 
exercise of its jurisdiction. 

These petitions coming on for final hearing 
before Sankaran Nair and Sadasiva Aiyar, 
JJ., the Court delivered the following 


J UDGMENT.—The suit is brought by the 


L. T. 649; 12 Ind. Cas. 173. 
(25) 39 ©. 473; 15 Ind. Cas 547. 
(27) 12 Ind. Oas. 188. 
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plaintiff, a ‘landholder’, as defined in the 
Madras EstatesLand Act, to eject thedefendant 
who is allegedin the plaint to be a tenant of 
old waste let into possession before the Act 
came into force. The question is whether the 
Civil Courts have jurisdiction to entertain 
such suits. It is rightly conceded they have 
no jurisdiction if such suits could be brought 
before the Collector. The defendant is, accord- 
ing to the plaintiff, a non-ocecupaney tenant. 
Under section 157, a suit to eject him may be 
brought before a Collector for the reasons 
given in that section. The last clause 
provides that nothing in the section shall 
affest the liability of a non-occupancy ryot to 
be ejected on the ground ‘of exyiry of the 
term of a lease granted before the passing 
of Act. The respondent’s Pleader contends 
that this provision shows thatthe section 
itself does not apply and, therefore, this suit 
cannot be brought before a Collector. If 
that is so, we see noother section which 
gives aright of suit. Section 157, on which 
the Pleader relies, only states thata tenant 
of old waste can be ejected as stated therein. 
That section does not limit the scope of sec- 
tion 153. We must, therefore, disallow this 
contention, set aside the order of the Sub- 
ordinate Judge and restore that of the 
District Munsif with costs in this and the 
lower Courts, 
Order set aside. 


UPPER BURMA JUDICIAL COMMIS. 
SIONEHR’S COURT. 
Seconp Oivi Appeat No. 217 or 1910. 
May 17, 1912. 
Present:—Mr. Hales, J. C. 
U. THONDAY A~—Appaencant 
VETSUS 


NGA NI AND OTHERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VITEL, r, 2— 
Pleadings —Broud issue-—Finding of Appellate Court 
not inconsistent with pleadings—-Issue on death-bed gift 
Undue influence--Pleadings not carefully drawn up 
~—Effect. ; 

ree was brought for possession of certain palm 
trees on the basis of a deed of gift. Defendants plead- 
ed that the gift was invalid being contrary to Burmese 
Law, and the gift was a death-bed gift. The Court 
of first instance fixed only one issue. ‘Is the deed of 
gift valid or otherwise?’ 

Hela, that there would be nothing inconsistent in 
an Appellate Court, when it was going into the ques» 
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tion whether the gift was or was not a death-hed 
gift, if it went into the question whether that gift was 
made under undue influence. 

To non-suit a person merely because there is not 
sufficient legal advice to draw up the pleadings as 
fully and carefully as they might be, would obviously 
involve great hardship on litigants. 


Second appeal from the decree of the Dis- 
trict Judge, Myingyan, reversing the decree 
of the Sub-Divisional Court, Myingyan, in 
Civil Rogular Case No.'4 of 1910, decreeing. 
plaintiff’s claim. 

Messrs. J. O. Ohvtterjee and S. Mukerjee, 
for the Appellant. 

Mr. 0, G. S. Pillay, for the Respondents. 


JUDGMENT.—Appellant U Thondaya, 
through his agent, Maung Po Chok, in Civil 
Regular Case No. 4 of 1910 of the Sab- 
Divisional Court, Myingyau, sued Maung Ni 
and 18 other defendants for possession of 
191 palm trees valued at Rs. 1,000, which, 
for the purpose of suit, were valued at 
Rs, 600, and obtained a decres for three-fifths 
of the 191 trees. The plaint is nob very 
clearly drawn up, but from the statement 
made by Maung Po Chok before the drawing 
up of issues, ib would appear that the plain- 
tiff, Pongyi, only claims three-fifths of the 
trees valued at Rs. 600. The defendants 
traversed the statements of the plaintiff. 
They aver that the palm trees were not the 
property of Maung Pyaung to dispose of, 
us he had already disposed of them, that 
some were planted by them, and that the 
gift to the Pongyi was invalid being contrary 
to the Burmese Law, and the gift was a 
death- bed gift. 


When Maung Pyaung died, which he did 
8,9 or 10 days after the gift to Pongyi 
U Thondaya, he left four surviving children, 
Maung San Nyein, Ma Hla Ya, Maung Ni 
and Maung Pein. Maung Niand Maung 
Pein are the first and third defendants- 
respondents. Sun Nyeinis the eldest son 
of Maung Pyaung. U Thondaya is the son 
of Maung San Nyein, and Maung Po Chok, 
U Thondaya’s agent, is another son of San 
Nyein. Maung Pyaung was 78 years old 
when he died, and he appears to have died 
after having gone out to cut timber for a 
Pongyi Kyaung he intended to erect. There 
appears to have been bad bloog between 
Maung Pyafing and his son, Maung Pein, 
and there appears to have been a division in 
the family. r 
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The Court of first instance fixed only 
one issue, a very comprehensive one, “Is 
the deed of gift executed by Maung Pyaung 
valid or otherwise?” He found that the 
gift was valid and gave a decree accordingly. 
Jt is noticeable, however, that the plaintiff 
did not sue for the whole of the gift, but 
only for so much as he alleged he had 
obtained possession of before Maung 
Pyaung’s death. The defendants appealed 
to the District Court of Myingyan. The 
learned District Judge considered that the 
lower Court might have gone more thorough- 
ly into the case and fixed more issues. He 
has written a very carefal judgment, and 
he found that the gift was not a death-bed 
gift, that ib was properly executed, but that 
it was invalidated on account of ifs being 
executed under undue influence, and he 
accordingly reversed the finding and decree 
of the lower Court and dismissed the plain- 
tifs suit with costs. Against this decree, 
the present appeal has been lodged under 
section 13 of the Upper Burma Civil Courts 
Regulation. 

The Advocate for the appellant denied 
that there was any undue influence. He 
urged that the deed of gift was executed 
publicly in the presence of 40 witnesses on 
a stamped document which had been duly 
registered, that some of the donor’s nearest 
relations, including his eldest son and grand- 
son, were present and acquiesced in the gift, 
that the donor, although he was in posses- 
sion of his faculties, did not sign his name, 
but the fact that he did not sign his name 
is quite immaterial as he held the pen, and 
he did mot die till 8, 9 or 10 days after this, 
aud that he died in consequence of his going 
out to cut timber for the Pongyi Kyaung 
he intended to build, that there had been a 
previous division of the property among 
the five children and this property which 
was not divided was the sixth share the 
old man, Maung Pyaung, had kept for 
himself, that he had every right to do 
what he liked with his share, and it was 
not as if the other heirs had been entirley 
excluded. He finally urged that the learned 
Judge was entirely wrong in deciding the 
case on en eissue which had never beea 
raised in the Court of first instance or 
pleaded by the respondents themselves. He 
draw attention to the ruling of Lower 
Burma -where Fox, O. Ja and Irwin, J., ruled 
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in the case of Christensen v. Suthi (1) that 

the determination in a cause must ba found. 
ed upon a case either to be found in the 
pleadings or involved in, or consistent with, 
the case thereby made.” The Advocate for 
the respondents quoted the case of Mi Than 
v. Mi Pwa Hlaing (2), an unpublished raling 
of this Court, and also the case of Mi Pwa 
Se v. Mi Tin Nyo (3). He urged that the 
lower Court was quite right in going into 
this matter of undue influence as he was 
justified under Order ALI, rule 22, Civil 
Procedure Code. He then proceeded to 
discuss the points which the lower Appellate 
Court had given against him. He urged 
that the gift in question was a gift cn egiremis 
and was invalid as a death-bed gift, and 
quoted sections 79 and 75, Kinwun Mingyi’s 
Digest. Healso urged that the document 
was not properly signed, and that this is 
relevant to show that the donor, Maung 
Pyaung, was infirm and under undue in- 
fluence. 


As regards the signing of the document, 
looking atthe case of Nga Myat Thin v. 
Nga Mye (4), I can find no reason to 
hold that Maung Pyaung did not duly execute 
the document. The only question really, 
therefore, to decide is, first, whether the 
lower Appellate Court was right in going 
into the question of undue influence which 
itis alleged was not raised in the Court 
of first instance or in the grounds of appeal 
before it; secondly, if the lowere Court was 
right in so doing, was there any real undue 
infiuence or pot? There are many rulings 
on the question of the legality of the course 
adopted by the learned District Judge. Ib 
has been, undoubtedly, held by the Privy 
Council that the decision of a case must 
be decided on the pleadings not on what 
transpires in the case, and the learned 
Counsel drew attention to the case of 
Mylapore Iyasawmy Vuyapoory Moodliar v. 
Yeo Bay (5), desided on appeal from 
the decree of the Recorder of Rangoon. It 
must be recollected that the circumstances 
that obtain in a small petty Township Court 
in a newly acquired Province, where English 


(1) 5 L. B. R. 76; 3 Ind. Cas, 719. 
(2) Civil Appeal No, 133 of 1978 (unpublished), 

(3) U. B. R. (1902-03), Bul. Law. Gift, p 1 

(4) U.B.R. (1907-1909) II, Execution, Signing, p. 1, 
(5) 14 O., 801; 141. A, 168, 
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methods and Hnglish Law have not been 
introduced long, are obviously not the same 
as those which obtain in Calcutta or Rangoon, 
where English methods and English law 
have been long established. To non-suit 
a person merely because there is not sufficient 
legal advice to draw up the pleadings as 
fally and carefully as they might be, would 
obviously involve great hardship on litigants. 
Of course, the Appellate Court must ba 
careful to see that inconsistent defences are 
not trumped up during the progress of the 
case, This would merely lead to fraud. 
Turning to Ohristensen’s case (1) above quoted, 
it is quite clear there that the lower Court 
erred in finding forthe plaintiff on facts 
which he himself had already contradicted. 
The present case, I think, is not on all fours 
with any of the cases quoted. The very 
mistake which the learned Judge accused 
the Court of first instance of making, 
namely, fixing only one issue whether the 
gift was valid or not is, I think, in the 
present case suffisient justification for his 
acting in the way which the learned Counsel 
for the appellant says is erroneous, The 
Court of first instance fixed a broad issue, 
an issue which covered not only the validity 
of the gift as the gift inler vivos or a death- 
bed gift, but which included obviously the 
possibility of its being made under undae 
influences. Now, there would be nothing in- 
consistent in the lower Court, when it was 
going into the question whether the gift 
was or was pota death-bed gift, if it went 
into the question whether that gift was 
made under pressure of the eldsst son who, 
it is alleged, had acquired a preponderant 
inflaence over his father. There is nothing 
inconsistent with this view; in fact, itis a 
suggestion which would naturally arise in 
the minds of those who read Maung Gyi’s 
evidence, the first witness for the defence. 
It may be that Maung Gyiis not speaking 
the truth. These are questions of fact 
which will be dealt with hereafter. But 
the facts remain that there wasa division 
between the sons of Maung Pyaung, and 
Maung Pyaung was on bad terms with 
Maung Pein and on good’ terms with his 
eldest son. 1 do not think, therefore, follow- 
ing the order inthe case of Ohristensen v. Sutht 
(1) above cited, that there is anything incon- 
sistent with the pleadings of the defendants 
in the isaue raised and settled in the lower 
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Appellate Court. Moreover, the fact that 
the Court of first instance had only fixed 
one issue, and that a very comprehensive 
one, is an additional justification for the 
Appellate Cour& acting as it did. Indeed 
it may be said that the issue framed by 
the Court of first instance includes the 
issue decided by the Districh Judge. I, 
therefore, hold that the lower Court was 
right in raising and settling the issue of 
undue influence as it did. It now remains 
to settle whether, as a matter of facb, there 
was any undus influence. 

1 have carefully examined the evidence 
and gme into the facts of the case, and I 
am bound to say that though I hold, in the 
circumstances of the case, that the »onus of 
proving there was no undue influuce does 
lie upon the plaintiff, yet the facts as set 
out by him more than rebut the presump- 
tion against him. I have myself had some 
experienca with Burmans in the lash 32 
years, and I know that ibis notab all an 
uncammon thing fora Barman in the old 
generation to ba far more stiffaecked and 
independent than those in the present day. 
Maung Pyauug was an old man and had 
been ill, but he was able, after he made the 
gift, to go out in the jungle to cuttimber. I 
have agreed in the finding that the gift was 
not a death-bed gift, and that Maung Pyaung 
was in full possession of his mental facal- 
ties. 

Secondly, the gift itself is not in any 
way extraordinary, bat it is qaite a common 
thing amongst Burmins tə make gifts of 
money for religious purposes, 

Next the gift was made perfestly „openly 
and with all the usual formalities, namely, 
libation of waber, presenca of pongyts and 
necessary formalities of the Contract Act. 
The wilnesses state that the old man was in 
fall possession af his faculties. Itis true 
that Maung Gyi, the first witness for the 
defence, was a dissentient. He objected 
because he thought the other heirs had not 
bsen consulted. The absence of the other 
heirs was noted by the pongy: who presided 
at the ceremony, U Wazaya, butit must be 
recollected that there was bad blood between 
the brothers, Maung San Nyein and Maung 
Pein, and in a case of this sort, thelr fellow 
villagers would obviously be tempted to 
take sides. Maung Gyi thought that Maupg 
Pein was badly treated. The real question 


Vol. XVIII] 
MUHAMMAD ISMAIL KHAN V. SHEOMUKH RAT, 


is, was this a hole-in-the-corner transaction 
or was it done openly, aud was it one where 
the other heirs were able to come forward 
and object? If they thought that it was 
undue influence, why did they not come and 
object? It is true that Maung Pein says that 
he knew nothing about the gift, until after- 
wards, but considering that Maung Gyi, the 
man who helped to prepare the deed, was his 
friend, it seems to me untrue that Maung 
Pein had not the maans of knowing what was 
going on in the village. Village life in 
Barmais carried on under such conditions as 
to render it impossible thatany such public 
ceremony or ahlu,as the giving away by an 
old man to a pongyt of part of bis property, 
could be carried out openly, as this one was, 
without the other heirs knowing about it. 
‘ Maung Pein was on bad terms with his father. 
The mere fact that he was on bad terms 
with his father coupled with the fact that 
the old man had already divided the main 
part of his property among his children, 
‘makes me disinclined to believe that there 
was any undue influence in the case. 
The property was made over AB... sisne 


and as such it has passed out of San Nyein’s- 


possession. If we arə to allow that there 
was undue influence in the present case, ib 

. will be very. dificult hereafter to resist the 
same plea in any case in which an old man 
gives away.part of his property for religious 
purposes, if by chance, ne dies within a short 
time after the making of the gift. 


For these reasons, although I hold that the 
Jower Appellate Court was acting rightly in 
considering the issue whether there was any 

‘undue influence, yet as I hold that there was 
no undue influence used: [allow the second 
appeal and restore the finding of the Court of 
first instance with costs in all Courts. 

Appeal allowed. 
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‘PRIVY COUNCIL, 
APPEALS FROM THE Hien Court or ALLABABAD, 
November 8, 1912. 
Present: —~Lord Macnaghten, Lord Moulton, 
_ Sir John Edge and Mr. Ameer Ali. 
MUHAMMAD ISMAIL KHAN AND OTHERS 
— APPELLANTS 
VDETSUE 
Lala SHEOMUKH RAI—Responpenr, 
AND 
MUHAMMAD ISMAIL KHAN AND OTHERS 
—~ APPELLANTS 
Lersus 
Musammat IMTIAZ-UN-NISSA— 


RESPONDENT. 

Bengal, North-Western Provinces and Assam Civil 
Courts Act (XII of 1887), s. 87--Muhammadan Law— 
Evidence of custom at variance with Muhammadan 
Law. 

Where a High Court, affirming the decree of a 
Subordinate Judge, ruled that the parties to a suit, 
who were Muhammadans, were not, by virtue of sec- 
tion 37 of Act XII of 1887, entitled to give evidence 
with respect to an issue relating to a family custom 
of succession at variance with the Muhammadan 


aw: -~ 

Held, that the suit should bs remanded to enable 
the parties to file evidence with respect to the issue 
in question. < 

Two consolidated appeals from two decrees 
of the High Court at Allahabad, dated the 
sist October 1907, which confirmed those 
of the Suabordinte Jndge of Meeurt, dated 
the 26th of April 1905. 


The question for determination in these 
appeals was whether appellants, who are 
Muhammadans, were entitled fo adduce 
evidence of a special family custom, “ that 
female descendants could not inherit in the 
presence of male descendants.” These two 
appeals arose out of two suits, in one of which 
the respondent Imtiaz-un-nissa was plaintiff 
ana in other the respondent Sheomukh Rai, 
to whom Imtiaz-un-nissa transferred one- 
third of her sharein the property mention- 
ed in her plaint, was the plaintiff, The 
present appellants were defendants in both 
suits, 


The plaints in the two snits alleged that 
one Maula Dad Khan died on the 22nd of 
July i898. Ha was the father of Imtiag-ua- 
nissa and of the first four defendants: that 
at the time of her father’s death, Imtiaz-un. 
nissa was only fifteen years old and a parda 
nashin, and her brothers, the principal 
defendants, from dishonest motives, did not 
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get her name recorded in the Revenues Courts 
against the zemindari shares owned by their 
father, and that Imtiaz-un-nissa’s entire share 
was 21 out of 254 shares. 

Her suit was, therefore, brought to obtain 
possession of 14 out ofthe 21 shares while 
the suit by Sheomukh Rai was instituted to 
obtain the remaining seven shares transferred 
to him by a sale-deed, dated 24th March 
1904. 

The main defence to the suits was made 
by the four sons of the said Maula Dad Khan 
who, in their written statements, pleaded 
(inier alia) that the ancestors of the parties 
related to each other were inhabitants of a 
country near Sindh and that they were 
Baluch by sect, andin matters of inherit- 
ance were governed by an old custom and 
practice that female descendanta could not 
inherit in the presence of male descendants. 

The issues framed were the same in both 
suits, which were tried together. The 
material issues are as follows :— 

(2) Can the answering defendants plead 
that the family in the matter of inheritance 
is subject to any custom in supersession of 
the Muhammadan Law? 

(3) If so, does any custom prevail in 
the family depriving female issue of right 
of inheritance in presence of their male 
issue P 

The Subordinate Judge in the course 
of the proceedings recorded that “the parties 
should not file proof and counter-proof in 
respect of*issue No. 3,” and in his judgment 
he decided, on the second issue, that so far 
as Muhammadans were concerned, the point 
seemed to be clear that no custom could 
override ‘the express provision of revealed 
laws of inheritance.” 

In the result, he substantially decreed both 
suits, 


The High Court, on appeal, affirmed 


those decrees. On the question raised in 
the appeals, the judgment was as fol. 
lows : — 


“The learned Subordinate Judge held that 
in accordance with the decision of this 
Court in the case of Jammya v. Diwan (1), 
where the parties to a suif were Muham- 
madans, they in regard to the matters 
mentioned in section 37 of the Bengal 
Civil Courts Act of 1887, are groverned 
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by the ordinary rules of Muhammadan Law 
and that evidence was inadmissible to 
prove a custom of succession at variance 
with that law. Tho learned Subordinate 
Judge properly, we think, refused fo receive 
evidence of a custom inconsistent with the 
ordinary rules of Muhammadan Law as 
regards to succession to estates. The decision 
in question appears to have followed a 
number of rulings of this Court and amongst 
others a Fall Beach ruling in the case of 
Surmast Khan v. Kadir Dad Khan (2). We 
think that this question was rightly decided 
and in any event we should not be 
perpared to disturb rulings which have 
been consistently followed for a number 
of years. We think, therefore, the Court 
below rightly decided that evidence of the 
alleged custom set up ia this case was not 
admissible.” 


The appellants, thereupon, appealed to 
His Majesty in Council. 


Messrs. G. EH. A. Ross, K. O., and @. Q. 
O'Gorman, for the Appellants:—Section 37 
of Act XII of 1887 does not say that 
under ordinary circumstances, consideration 
of custom shall be excluded where the 
parties are Muhammadans, and the appel- 
lants are not precluded from proving 2 
custom of succession at variance with the 
Muhammadan Law. The section equally 
applies to Hindus who are always allowed 
to provea custom at variance with the 
Hindu Law. The point has not been before 
the Board and Jammya v. Diwan (1) and 
Surmust Khan v. Kadir Dad Khan (2) are 
not binding on the Board. Theelatter is, 
however, not applicable to the facts of the 
case, as the question there was whether the 
Hindus, when they became Muhammadans, 
were governed by the Muhammadan Law. 
In other Provinces, the Muhammadans are 
allowed to allege and prove custom at vari- 
ance with the Muhammadan Law. 


The respondents did not appear. 
JUDGMENT. 


Lorp Maonacuren.—Their Lordships have 
considered this case, and they think that 
the suits should be remanded tethe High 
Court to enable the parties to file evidence 


(2) 1 Agra. F. B. R. 89; Ed. 1874, 29. 6 
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with ‘respect to issue No. 3 as to the 
family custom. Their Lordships will, there- 
fore, humbly advise His Majesty that the 
decrees appealed from should ba set aside, 
The costs in the Courts below which have 
been and‘ will be incurred should abide the 
result of the remand. The respondents will 
pay the costs of these appeals. 
Appeals allowed. 

Solicitors for the Appellants: Messrs. 

Ranken Ford, Ford and Chester. 


ALLAHABAD HIGH COURT. 
Biasr Civiu Aperau No. 119 or 1911. 
November 27, 1912. 

Present: —Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Banerji. 
SATYAD ALI—P tatntivr—APPELLANT 
versus 
ALI JAN AND OTHERS—-[]EFENDANTS— 
saman RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 92 (1)— 
Muhammadan Law ~Waqf—Suit for removal of Mut- 
walli—~-Trust, 

A. suit to remove a daly appointed mutwaili of ù 
trust, created for a public purpose of a religious or 
- charitable nature, cannot be instituted, save in con- 
formity with the provisions of section 92 of the Civil 
Procedure (ode. 

First appaal from a desree of the sub. 
ordinate Judge of Jaunpur, 

Dr. Suleman (with him Messrs. A. Haider, 
Ghulam Mujtabz and Rahmat Ullah), for the 
Appellant. 

Mr. Satya Ohandra Mukerji, for the Res- 
pondents. 

JUDGMENT.—The facts connected with 
this appeal are shortly as follows:—In the 
year 1856, one Musammit Bikani Bibi made 
a deed of wagf of certain property for the 
purpose of meeting the expenses of a certain 
mosque and zmambura. The deed provided 
that she had appointed one Syed -Himayat 
Ali, sonin-law of her husband’s eldest 
brother, to be the nzr and mulwilli and 
that after him the fittest and ablest in the 
family, who should be a follower of the 
Shia sect, and a good and religious man, 
should be @ppointed, generation after genera- 
tion, as nazir and mutwallt of the wadi. 
ly the course of time, the offica of mutwalli 
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was held by the plaintiff's father. Daring 
his incambenoy a suit was instituted before 
the District Judge of Jaunpur alleging that 
he had been guilty of breaches of trust 
and seeking to remove him from being 
mutwalli. That suib was instituted under 
the provisions of section 539 of the Code 
of Civil Proceduro of 1882, which was 
then in force. The resalt of the suit was 
that the learned District Judge removed 
the plaintiff's father from the office of 
trustee and appointed the defendant, Syed 
Ali Jan Bahadur, mutwallt in bis place. 
An appeal was taken to this Court against 
the decres of the District Judge but pending 
the hearing, the plaintift’s father died. At 
the instance of the present plaintiff, he was 
brought on to the record as the representa- 
tive of his father, the appellant, bub when 
the case came on for hearing, ib was dise 
missed, the appellant’s Counsel stating that 
he was unable for certain reasons to press 
the appeal. 

The present suit has now been instituted 
claiming various reliefs but there can be 
no question that in substance the plaintiff 
asks that the present mutwil:z should be 
removed and that he should be appointed 
mutwilliin his place, and that he should 
have a declaration that hoe was entitled 
to hold the trust property as mutwa. 
The plaintiff claims that he fulfills the 
various conditions mentioned by the maker 
of the wagf as essential qualifications of the 
mutwalld, 


+ 

The Court below has dismissed the suit 
upon the ground that the suit is not 
maintainable. It was contended amongst 
other things that the trust was not a trust 
for a public purpose of a charitable or 
religious nature within the meaning of 
section 92. In our opinion, having regard 
to the terms of the wagf and its description 
a3 given in the plaint itself, it is impossible 
to hold that the present trast wis not 
trust created for public purposes of a 
charitable and religious nature, and we do 
not consider it necessary to say anything 
further upon this point, 

As already etated, the plaintiff himself 
had his name brought on the record ag 
the representative of his deceased father, 
and the appeal was decided with him ag 
a party. This perhaps would be almost 
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sufficient ground for dismissing the present 
appeal. It is, however, urged that he could 
not legally- have been brought on to the 
record because the cause of action did not 
survive, He was there, ib is said, not as 
his father’s son and heir but as a person 
claiming to be, in the events which had 
happened, the person who was entitled to 
be appointed mutwalli, Woe, therefore, do 
not decide the appeal upon this ground. 
The important question is whether or not 
the present suit is maintainable. Bearing 
in mind that the trast wus a trust created 
for a public purpose of a religious or 
charitable nature, ib is clear that the defend- 
ant now is and was at the time of the 
institution of this suit in fact the duly 
appointed mutwalli of the trust. It is, 
therefore, obvious that the plaintiff seeks 
in the present suit to have him removed 
from his office and to have himself appointed 
mutwallt instead of the defendant. There 
is an express provision in section 92 of the 
present Code of Oivil Procedure that no 
suit claiming relief of this nature can be 
instituted, save in conformity with the 
provisions of sub-section (1), that is to 
say, it can only be breught by two or more 
persons after sanction has been obtained 
in the manner provided by the section. 
Appeal dismissed, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Revision Parrrios No. 149 or 1911, 
June 5, 1912. 
Present: —Mr. Hales, J. ©. 
NGA PO YIN—Appiicanr 
VETSUS 
MI SHAN NU AND anotaer—Responpzyts, 

Limitation Act (IX of 1908), s. 12, Sch. I, Art. 73—- 
Computation of limitation period—Day on which pro- 
note ewecuted— Haclusien of day. 

Plaintiff sued on a promissory-note executed on the 
“Tih May 1907. The suit was instituted on the 9th 
May 1910, which was a Monday. 

Held, that the period of limitatiopg commenced to 
run from the expiration of the 7th May 1907, and 
expired at 12 mid-night on the 7th of May 1910, and 
hence the suit was barred by time. 

Application for revision of the judgment 
of the District Court, Meiktila, in Civil Ap- 
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peal Case No, 53 of 1911, reversing the decree 
of the Township Court, Meiktila, in Civil 
Regular Suit No. 165 of 1910, decresing the 
plaintiff’s claim. 

Mr. N. Mukerjee, for the Applicant. 

Mr. J. N. Basu, for the Respondents. 

JUDGMENT.—This is an application for 
revision of the judgment in appeal of the 
District Court, Meiktila, in Civil Appeal 
Case No. 53 of 1911, whereby the judgment 
and decree of the Township Court, Meiktila, 
passed in Civil Regular Suit No. 165 of 
1910, dated the 30th March 1911, was 
reversed. 

The suit was brought on a promissory- 
note, dated the 12th lasok of Kason 1269, 
corresponding with the 7th May 1907, and 
the suit was instituted on the 9th May 
1910. The Court of first instance admitted 
the suit and found for the plaintiff on the 
amount sued for and costs. In appeal, the 
question of limitation was not raised by the 
appellant, but the Additional District Judge 
found that the case was time-barred. 

Mr. S. Mukerjee appeared for the Appli- 
cant, and Mr. Basu for the Respondent. 

Mr. Mukerjee pointed out first that the 
suib was instituted on 9th May 1910, which 
was a Monday. He urged that according 
to the ruling at page 769 of Mitra’s Com- 
mentaries on the Indian [imitation Act, 
5th Edition, it has been held “in computing 
a calendar month or year it is sufficient to 
go from one day in one month or year 
to the numerically corresponding day in 
the next, and to exclude from the computa- 
tion the day from which the month or the 
year is caloulated” He further points out 
that it has been held repeatedly ‘that the 
day on which the note is executed is ex- 
cluded, and the period of computation runs 
from the next day, and if this ruling were 
right, his client was entitled to file the 
anit on the 8th of May 1910, and that 
being a Sunday, he was entitled to do so 
on the 9th. The suit is, therefore, not time 
barred. 


The learned Counsel for the respondent 
urged that the period of limitation really 
ended onthe 6th as the 365th day ended 
on that day. This is, I think, wrong. 

lf Mitra’s Commentary is right, then it 
would seem that the suit could be instituted 
on the 8th of May 1910 and the sui ig 
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not time-barred. There can be no doubt 
that following the case of Tarachand Ghose 
vy. Munshi Abdul Ali (1), the date on 
which the note 
cluded, and the period of limitation 
begins to run from the 8th May 1907, but 
it seems to mo that the learned Counsel for 
the applicant is wrong and the period of 
limitation actually ended at mid-night of the 


- 7th. ‘Notwithstanding what has been stated 


in the commentary, it is clear that the word- 
ing there is opposed to the law and also 
opposed to the finding of the learned 
Judges in the case quoted. In that case, 
the promissory-note was execated on 14th 
November 1867, and Phear, J., re- 
marks: “It has. been decided in very 


many cases that when the period is limited 


from- the date or from the day of date, it does 
not commence to run until the day has. 
expired. 1 think, therefore, that in the pre- 
sent ease the period of limitation did nob 
commence to run until mid-night between 
the 14th and 15th November 1867. The 
suit was bronght on the 14th November 
1870, and was, therefore, brought on the last 
day of the period of three years which com- 
menced at mid-night between the lsh and 
15th of November 1867; in other words, it 
was brought within the period of three years 
prescribed by the clause of the Limitation 
Act to which I have referred.” 

That is to say, that on the morning of the 
15th of November, the learned Judge would 
have held that the sait was time-barred. 
This is exactly the view I hold myself, 
although it seems to be opposed to the ruling 
in Mitra’s Commentaries, 

Theefirst year of limitation would ran 
from Q-l a.m, on the Sth of May 1907 to 
12 p.m, ontbe7th of May 1902: this would con- 
clude the first calendar year. The second 
calendar year would ran in the same way from 
Q.1 a.m. on the 8th of May 1903 to 12 r.m on 
the 7th of May 1909; and the third calendar 
year from 0-1 å. m. on the 8th of May 1909 to 
12 r. m. on the 7th of May 1910. The suit, 
therefore, according to Justice Phear’s ruling 
would have been barred on the morning of 
the 3th.° 

I think I am bound to follow Justice 
Phear’s ,ruliag agreeing as it does with the 
exact wording of the law in preference to the 


o(1) 8 B. L. R, 24; 16 W. R. (0. 0.) 1. 


is executed must be ex-. 
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somewhat loose directions given in Mitra’s 
Commentary. 
As this ig the only point in dispute, the 
applicstion must be dismissed with costs, 
Application dismissed, 





ALUAHABAD HIGH COURT. 
Letters Patent Appsat No. 52 or 1912, 
December 4, 1912. 

Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball, 
KAMTA PRASAD—Derenpaxyt— 

APPELLANT 
Versus 

PANNA LAL- PLAINTIFE— RESPONDENT. 

Agra Tenancy Act (If of 1901), ss. 28, 29, 30, 34— 
Enx-proprietary tenant—Rent not fined by agreement or 
by decree of Court—Suit for arrears of rent, 

A. & B. usufructuarily mortgaged their sir and 
occupancy holding to C. § D. Subsequently, the 
zemindart rights of 4. §& B. were sold and they 
became ex-proprietary tenants in respect of the sir 
holding. In execution of a decree for arrears of 
rent, A. 4" B. were ejecied. Later on, C. g D. 
were also ejected by the Revenue Court: 

Held, that the purchaser of zemindari rights could 
not maintain a suit to recover the rent from (. 

D. for the period between the ejectment of A. & B. 
and C. § D. as the rent had not been fixed either by 
agreement of parties or by decree of Court, 

Letters Patent Appeal from the following 
decision of Mr, Justice Banerji. 


Banners, J.—This and the connected appeal 
No. 343 of 1911 arise out of two suits brought 
by the respondent, Panna Lak, for arrears 
of rent under the following circumstances, 
Godha and Hamir Singh owned certain 
genindart share to which some sir lands 


appertained. They had also an occupancy 


holding in another share of which they 
were not proprietors. On the 10th of March 
1897, they executed a usnfructuary mortgage 
of their sir and occupancy lands in favour 
of Kamta Prasad and Malkhan. The 
rights of Malkhan subsequently vested in 
Jhandu. In execution of a money decree 
against Godha and Hamir Singh, their zemin. 
dart rights were sold by auction and were 
purchased by the plaintiff, Panna Lal On 
the 6th of * September 1906, Panna Lal 
sued Godha and Hamir Singh for arrears 
of rent of the sir land. Kamta Prasad and 
Jhandu were not parties to this suit. On the 
15th of September 1906, the claim of Panna 
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Lal was decreed, the defendants Godha and 
Hamir Singh having filed a confession of 
judgment. On the 29th of November 1905, 
these persons were ejected from the holding. 
Kamta Prasad, however, continued in posses- 
sion and accordingly, on the 25th of August 
1909, Panna Lal sued him and Jhandu in the 
Revenue Court for ejectment. They set 
up their mortgage, bub the Court of drst 
instance held that they were tenants without 
rights of occupancy and ordered their eject- 
ment. From the order of the Court of firat 
instance, they appealed first to the Com- 
missioner and afterwards to the District 
Judge. The latter held that the appeal 
was time-barred and dismissed it. From the 
decision of the District Judge, the appli- 
cation for revision No. 4 of 1912, which has 
just now been decided, was filed. That 
application having been dismissed, the order 
of the District Judge has become final and 
necessarily the order of ejectment made by 
the Assistant Collector on the 12ch of March 
1910 has become final. In pursuance of 
this order, Kamta Prasad and Jhanda have 
been ejected. On the 22nd of March 1910, 
Panna Lal brought the two suits out of which 
this and the connected appeal arise for arrears 
of rent for the period between the date of 
the ejectment of Godba and Hamir Singh and 
that of the ejectment of Kamta Prasad and 
- Jhandu. The claim was decreed by the 
Court of first instance and the decision of 
that Court was affirmed by the lower Appel- 
late Court. The first contention in this 
appeal is thét the mortgage of the sir lands 
included a mortgage of the proprietary rights 
in those lands and that, therefore, the 
purchase by the plaintiff was subject to the 
mortgage in favour of Kamta Prasad and 
Malkhan and the present suit for arrears 
of rent’ could not be brought against the 
appellant. As to this, the terms of the mort- 
gage deed of the 10th of March 1897 clearly 
show that what was mortgaged was only the 
right to cultivate the sir lands and the lands 
held as an oceupancy holding. The pro- 
prietary rights in the str lands were not 
included in the mortgage. The mortgage 
deed in specific terms recibes, that it was 
a mortgage of the right to cultivate (hag 
kasht), so that it was a mortgage of the 
right to cultivate the sir lands. As after 
the sale of the zemzndari, the sir lands ceased 
to be sir, the mortgage may be deemed to 
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have attached to the ex-proprietäry rights 
acquired by Godha aud Hai nir Singh on the 
sale of the zenindar! right. Therafore, 
Kamta Prasad and Jhandu became, as regards 
the sty, mortgagees of the ex-proprietary rights. 
For non-payment of arrears of rent, the morb- 
gagor having been ejested, their rights as 
mortgagees determined withthe determination 
of the ex-proprietary tenancy. If the morb» 
gacees wished to maintain the ex-proprietary 
rights, they ought to have paid the rent 
payable ia respect of the ex-propietary holding 
and they ought to have paid off the amount 
of the decree passed against the ex-proprietary 
tenants, There was no obligation on the 
land-holder to sue the mortgagees. He pro- 
perly sued his tenants and obtained a decree 
for rent and for non-payment of the amount 
of the decree he took out ejectment proceed- 
ings and thereby determined the tenancy, 
so that, as regards the sir lands, the appol- 
lant cannot contend that his rights as morb- 
gagee still subsist. As I have said above, 
the appellant was ejected under the decree 
passed by the Assistant Collector on the 
12th of March 1910, but during the interval 
between the determination of the tenancy 
and the final ejectment of the defendant- 
appellant, he remained in possession. He 
was allowed to continue in possession and 
as the Courts below find that his posses- 
sion must be deemed to have been that of 
a tenant on the samo rent, on which Godha 
and Hamir Singh held the lands, it was not 
necessary to sue to assess him with rent. As 
pointed out above, upon the determination 
of the tenancy, the mortgage also deter- 
mined and, subsequently to such determina- 
tion, the mortgagees must be deemed, ts held 
by the Revenue Court, to have been the 
plaintiffs tenants. As such tenants they 
were liable to pay rent and itis reasonable 
to infer that their tenancy was one on 
the understanding that the rent, which 
their mortgagors paid, should be paid by 
them. In my opinion, the view taken by 
the Court below is right and this appeal 
must fail. I, ascordingly, dismiss it with 
costs, 

Mr. G. L, Agarwata, for the Appellant. 

Mr. Benode Behari, for the Respondent. 

JUDGMENT.—The facts oùt of which 
this and the connected Appeal No. 51 of 


1912, have arisen are set out at length in, 


our judgment in L. P. A. No. 49 of 1918. 
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Those two appeals arise out of the two suits 
for rent therein mentioned. 

We find it impossible to hold that the 
plaintiff-respondent is entitled to recover 
the rent which he claims in regard to the 
pariod of time hatween the two eject« 
ments. Admittedly, no rent wag fixed as 
batween the present parties, either, by 
azreoment or by decree of Court. Section 
84 of the Tenancy Act (IL of 1901 Local) 
clearly does not, and was never intended to, 
apply to the circumstances of the present 
ease, It relates to the case of a parson 
taking possession for the purpose of cultivat- 


ing asatenant without the consent of the 


land-holder. - 


Here the present appellant-defendant took 
possession with the full consent of the 
land-holders, Godha and Hamir Singh, in 
the year 1897. It is true that the latter, 


_ by operation of law, became the ex-proprietary 


tenants and have been ejected and that the 
appellant coutiaued to occupy the land, Sec- 
tion 34 clearly does not apply. 


Section 23 of the Act applies to the case 
of a sub-letting by a tenant before the 
commencemant of the Act ora sub-letting 
subsequent to the Act in accordanca with 
the provisions thereof. In the present case, 
there was no sub-letting prior to the Act 
by a tenant and there has been no sub-letting 
since the Act cama into forca, in accordance 
with the provisions thereof. This section, 
therefore, does not apply. 


Where the tenant has sub-let, otherwise 
than in accordance with the provisions of 
the Act, section 29 applies. It gives the 
Jand-holdér the option of enforcing or not, 
the covenants batween the tenant and sab- 
tenant. In the present case, the plaintif- 
respondent is not seeking to enforces any 
such covenant; nor was there any sub-letting 
subsequent to the acquisition by Godha and 
Hamir Singh of their ex-proprietary rights, 
unless we hold that mortgage operated as 
a sub-lease with effect from the date of the 
acquisition of ex-proprietary rights. Section 
80 of the Act merely states that the interest 


‘of a sub-tenant ceases with the extinction 


of the interest of the tenant for whom he 
holds. Tha plaintiff does not in the present 
suit ssek to enforc3 the terms of the cəm- 


_* tract between the appellant and Godha 
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and Hamir., He puts them entirely on one 
side. Therefore, we can find no provision in 
the law which enables him to enforce, as 
against the appellant, the contract between 
himself and the ex-proprietary tenants. 

Unless he is entitled to recover this rent 
by some provision of the law, in the 
absence of a contract between the parties, 
ora decree of Court, heis not entitled to 
recover it. 

For thesa reasons, we must hold that 
the suit fails. We allow the appeal. The 
suit will stand dismissed with costsin all 
Courts. 

Appeal allowel. 





ALLAHABAD HIGH COURT. 
Srame REFERENOR IN MATPHOR OF AN APPLIOATION, 
November 22, 1912. 

Present: —Me. Justico Tadball. 
CHHABRAJ AND ormers—APPELLANTS 
VErsus 


COURT or WARDS —Raspovoint. 

Court Fees Act (VIE of 1870}, s. 7 cl. (iv) ~Mortgaye 
decree for sale-—-Separate property separately charged — 
Appeal in respect of one property -~Court-fee payable. 

In a suit for sale on the basis of a martega, a de- 
cree was passed declaring the separate liabilities of 
the different proparties. Oas of the defendints, 
whose property had been held liable for a spacific 
sum of money, appealed: 

Held, that the proper Court-fee to be paid on the 
memorandum of appsal was the fee calculated on 
the sum for which the appallant’s proporty had basen 
held liable. 4 


Stamp Report. 
The question in this case is as to amount 
of Court-fee payable in this case on the 


memorandum of appeal. The following 
report of the office gives the material 
facts :— 


“The plaintiff brought a suit, out of which 
this appeal has arisen for recovery of 
Rs, 48,000, principal and interest, on 
foot of a mortgage, dated the 28% of 
March 1909, by enforcement of hypotheca- 
tion lien. The original document, the basis 
of the suit, was not produced as it could not 
be found, and the suit was brought on the 
basis of a copy of the band. 

The suit was resisted on various grounds. 
However, the Court below decreed the 
plaintifs claim for Rs. 12,554 7-0 of the 
amount claimed together with pendente lite 
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interest and proportionate costs and made 
the different properties liable for the 
rateable contribution. The property of 
Mauza Bisoha was made liable to contribute 
Rs, 6,215-0-8, and of Tehra Man 
Rs. 1,012-11-5. These are the two pro- 
perties with which we are concerned in this 
appeal. 
' A decrée for sale under Order XXXIV, 
rule 4,, was prepared. The decree awarded 
to the plaintiffs, 

Rs. a p. 

l. Principal and interest on 

. . foot of mortgage ... 14,554 7 0 

2. Pendente lite interest ... 11,220 14 0 

3. Proportionate costs 622 9 6 

Total ... 26,397 14 6 

Against the said decree, the defendants 
above named have preferred this appeal, 
praying that the suit may bs dismissed 
against them. The appeal is valued ab 
Rs. 7,227-12-1, the contribution, money in 
raspect of the two villages mentioned above 
aud a Court-fee of Rs. 305 has been 
paid thereon. I may say here that the 
proper Court fee payable on the said 
valuation is Rs, 865. The first four 
grounds of appeal taken in the memorandum 
of appeal affect the whole decree obtained 
by the plaintiffs in the suit, and if they 
succeed, the plaintiffs would naturally be 
deprived of the decree obtained by them in 
the suit. 

On the authority of a ruling of the 
Hon’ble Taxing Judge in F. A. No. 197 of 
1912, (Jugul Kishore v, Hirde Narain) the 
defendants-appellants are liable to pay a 
Court fee of Rs. 915-00 on the amount of 
decree 2.86, Rs, 26,397-146, A Court-fee 
of Rs. 305 having been paid, there is, 
therefore, a deficiency of Rs. 610 to be 
made good by the defendants-appellants on 
this memorandum of appeal. 

The matter was referred to the Taxing 
Officer who referred the question to the 
Taxing Judge with the following remarks:— 

The appellants in this case are defendants 
Nos. 5 to 8. 

The facts of the appeal are stated in 
Taxing Clerk’s note of 3lst October 1912, 
aud the latter stated that Court-fee amount- 
ing to Rs. 915 was payable on the whole 
amount of the decree Rs. 26,397-14-6. 
` The learned Advocate for the defendants- 
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appellanis maintained that Court-fees should 
be paid on the value of the appeal, only 
Rs, 7,227-12 1. This would amount to 
Rs. 365. 

This case is, I consider, similar to F. A. 
No. 197 of 1912,in which you passed an 
order, dated 23rd February 1912. In that 
order, you stated that “the defendants contest 
the mortgage asa whole, and they can only 
save their property from the operation of the 
decree by succeeding in their pleas mentioned 
above. If they so succeed, the mortgage, 
falls to the ground.” 

The learned Advocate for the defendents- 
appellants urges a distinction, however, 
between this case and that of F. A, No, 197 
of 1912. Here he says the liability of each 
property for the proportionate amount of the 
mortgage-debt is defined, in the other case, 
it was a joint mortgage and the liability of 
each party was not separately defined. He 
also declares that the result of this appeal 
cannot affect the parties who are not 
appealing. ' 


In the face, however, of your order of 
23rd February 1912, Order XVI, rule 33 
of Civil Procedure Code, and Taxing Olficer’s 
ruling of 27th February 1912in §. A. No: 
680 of 1912, wherea part of the property 
was exempted in the decree, I do nob agree. 

But the matter is one of general import- 
ance, and under section 5 of the Court Fees 
Act, I beg to refer the matter. "2 3 


The Hon’ble Mr. Mot: Lal Nehru, for the 
Appellants. 

JUDGMENT.—This case is clearly diss 
tinguishable from the case in F. A. No. 197 
of 1912. Here various propertiesthave been 
held separately liable for spearate sums of 
money. The present appellants are trans- 
ferees of two parts of property which have 
been held liable for specific sums of money: 
If they succeed in their appeal, it is only 
those properties which will be released from 
the operation of the decree and it is only 
these sums which the decree-holder will 
lose. The rest of the decree-holder’s decree 
for various other sums aud for various 
other properties will still hold good even if 
the appellants’ appeal succeeds. The correct 
stamp on this appeal will*be Rs. 365. I 
allow one fortnight. to make good the de- 
ficiency. i 
Order accordingly. 
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ANANTHA LAKSHMI AMMALL V. KUNNANOHANKARATA SANKARAN NAIR. | 


MADRAS HIGH COURT. 
APPEAL AGAINST AppaLiats Orper No. 100 
or 1911 anp 
Civi Reviston Pevirion No. 723 or 1911. 

January 3, 1913. 
Present:—Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 
ANANTHA LAKSHMI AMMALL— 
APPELLANT 
VETSUS 


KUNNANCHANKARATH SANKARAN 


N A IR— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 115, O. KAT, 
r. 89—Application to set aside emecution sale—Right of 
person purchasing from judgment-debtor after sale to 
intervene under rule—Order rejecting application— 
Second Appeal—Revision—-Payment to decree-holder in 
cash, 

The expression “by virtue of a title acquired before 
the sale” in Order KAT, rule 89, Civil Procedure Code, 
does not qualify the first clause “any person owning 
such property.” 

A person, who purchases property from the judg. 
ment-debtor after the auction-sale, is.entitled to apply 
to set aside the sale under Order XXI, rule 89 of the 
Civil Procedure Code, 

Manikka Odayan v. Rajagopala Pillai, 30 M. 507; 
2 M. T. 347; 17 M. L. J. 291, Kuppanna Kavunadan 
v. Kumara Kavundan, 34 M. 450; BM. L. T. 240; 20 
M. L. J. 961; (1910) M. W. N. 574; 7 Ind. Cas. 418, 
approved, 

Dulhin Mathura Koer vw, Bansidhar Singh, 15 O. 
L. J. 83; 16 0. W. N. 904; 10 Ind. Cas. 880, Muhammad 
Ahmadullah Khan v. Ahmad Said Khan, 8 A. L. J. 
356; 33 A, 481; 10 Ind, Oas. 863; Ishra Das v. Asaf Ali 

Khan, 34 A. 186; 9 A, L. J. 19; 18 Ind. Cas. 134 and 
Hazari Ram v, Badai Ram, 1 ©. W. N. 279, not 
approved. 
. Ibis not necessary that payment to the deoree- 
holder should be in cash to justify an application 
under Order XXT, rule 89; it is enough if the decree- 
holder is satisfied with regard to the whole of the 
amount due to him. 

Vedala Lakshminarasammah Charyulu v. Pucha 
Lakshmamital, (1912) M. W. N, 756, 14 Ind, Oas. 326, 
referred to. 

Where an application to set aside an execution sale 
under Order XI, rule 89 has been rejected on appeal 
on the ground that the applicant was a purchaser 
after the sale, no second appeal ljes to the High 
Court against the order, but it is a fit case for the 
High Court’s interference in revision under section 
115, Civil Procedure Code. 

Manisha Eradi v. Siyali Koya, 11 M. 220 (F. B.) 
and Vuppulurt Atchayya v. Kanchumarti Sitarama 
Chandra Rao, 13 M. L. T. 60; 18 Ind. Cas. 555; 
24 M. L. J. 112, referred to. 


Appeal against the order of the Sub- 
ordinate Judge of South Malabar at Calicut, 
in Appeal SuiteNo. 353 of 1911, presented 
against that of the District Munsifof Chowghat, 
in Miscellaneous Petition No. 192 of 1911. 


P&tition under section 115 of Act V of 1908 
praying the High Court to revise the order of 


. put 


the Subordinate Judge of South Malabar at 
Calicut, in Appeal Suit No. 353 of 1911, pre- 
sented against the order of the Court of the 
District Munsif of Chowghat, in Miscellaneous 
Petition No. 192 of 1911. 

Mr. O0. V. Ananthakrishna Atyar, for the 
Appellant. 

Mr. T. R. Ramachandra Aiyar, for the 
Respondent. 


JUDGMENT.—This case arises oub of 
an application presented under Order KAT, 
rule 89 of the Civil Procedure Code to set 
aside an execution sale of certain Immove- 
able property, by a person who purchased 
the property from the judgment-debtor 
after the auction sale. The auction- 
purchaser contested the application on the 
ground that the applicant was not a person 
entitled to make the application and that 
she did not pay into Court, before the 
expiration of 30 daya from the date of sale, 
the deposit of 5 per cent. on the purchase- 
money, and to the decree-holder the amount 
due to him under the decree. The Dis. 
trict Munsif set aside the sale; but on 
appeal, the Subordinate Judge reversed his 
order, holding that a purchaser from the 
judgment-debtor subsequent to auction-sale 
is not one entitled to apply under the rule in 
question. Healso made some observations 
calculated 40 throw doubt on the fact of 
the applicant’s payment of 5 per cent. of 
the purchase-money into Court and of the 
decree amount to the decree-holder withia 
the period fixed by law, though he did 
not record any definite finding on the point, 
We are clearly of opinion that she did 
both. The whole amount dae to the 
decree-holder under the decree was, nodoubt, 
not paid in cash to the decree-holders. They 
waived a portion of the amount due to 
them .and put in an application bə the 
Court requesting that satisfaction might be 
entered of the whole amount due to them 
under the decree. No doubt, this applica- 
tion was not signed by all the decree- 
holders but only by the Vakil and by one 
of the decree-holders. Itis also true that 
no special vakamé authorising the Vakil to 
in the petition and to waive the 
balance amount due under the decree was 
produced at the time of the application, 
Bat there can, in our opinion, be no 
doubt, from the subsequent conduct of 
the other decree-holders, that they had all 
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‘agreed, previously to the application, to 
its being putin by the Vakil. It was held 
by this Court in Vedala Lakshminarasammha 
Chadyulu v. Pucha Lakshmammal (1) thas 
the payment to the decree-holder need not 
be in’ cash and that it is enough if the 
decree-holder is satisfied with regard to 
-the whole of the amount due to him to 
justify an application under Order XXI, 
rule 89. The applicant had, therefore, 
satisfied the requirements of the rule 
within the period allowed to her under the 
law. 

The remaining question for consideration 
is, whether the petitioner was one entitled to 
males an application under the rule. Ac- 
cording to the language of the rule, “when 
immoveable property is sold in execution 
of a deoree, any person either owning 
such property or holding an interest therein 
by virtue of a title acquired before such 
sale may apply to bave the sale seb aside.” 


‘lt is argaed on behalf of the respondent that- 


the applicant under the section must be one 
owning the’ property by virtue of a title 
acquired before the sale and that any one 
purchasing subseqaent to the sale is not 
entitled to the benefit of the rule. After 
full consideration, we are not prepared to 
adopt this construction. No. doubt, the 
expression by virtue ofa title acquired 
before such sale” may according | to the 
phraseology employed qualify both ` ‘owning 
such property’ and “holding an‘ interest 
therein.” Busit may atleast equally well 
be taken to qualify only the expression 
“holding an interest therein.” It ig not 
denied that a person purchasing’ from the 
judgment-debtor after the attachment of the 
property and before its sale would be 
entitled tothe benefit of the rule. Why 
should one purchasing after sale be in a 
worse position than one purchasing after 
the attachment but before the saleP An 
alienation of the property attached in 
‘execution of a decree is not favoured by the 
law. The rightof the alienee is subject 
to all rights enforceble under the attach- 
ment. He would, no doubt, obtain a valid 
‘right to the judgment-debtor’s title subject 
to such rights. But so would a purchaser 
after the auction-sale also. If the sale 
‘by the Court be confirmed, the auction- 
‘purchaser’s title would, no doubt, date 
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from the time of the sale. But he does 
not get a complete legal title “until and 
unless the saleis confirmed. The title of 
@ private purchaser after the auction sale 
culd ba defeated only by the latter being 
confirmed by the Court. The object. of 
rale 89, as of the corresponding provision in 
section 310A of the old Code, was to 
give the judgment-debtor a farther chance of 
avoiding the sale of his property. See 
Biri Mohun Thakur v. Rai Uma Nath 
Chowdhry (2). The respondent's argument, 
that no one claiming any right to the 
property by a transaction subsequent to 
the sale, whether he be the absolute 
assignee of the judgment-debtor’s rights or 
one having only a mortgage or other sub: 
sidiary right, can claim the .benefii of the 
rule, will largely frustrate the boneficient 
abject of the Legislature. A judgments 
debtor might not have the means to pay 
up the amount of the decree and make a 
deposit of 5 per cent. of the auction amount 
without either parting with his title to 
the property or raising money on the 
security of it. Hecannot according to the 
respondent do either. We do not think 
that this could have been the intention 
of the Legislature. Manztkka Odayan xv. 
Rajagopala Pillai (8) and Kupnana 
Kavundan v. Kumara Kavundan (4) laid 
down that according to section 310-A of 
the repealed Code, a purchaser subsequent 
to the auction could apply for the benefit 
of the statute, although Hazari Ram v, 
Badai Ram (5) adopted a contrary view: 
According to the old Code, “any person; 
whose immoveable property has heen sold” 
was competent to apply under section 310A, 
The opinion of this Court was that 
the language included a person who 
purchased from one whose immoveable pro- 
perty was sold. ashe would stand in the 
shoes of his vendor. If we take it that 
the word “owner” in rule 89 applies to one 
in whom the title is absolutely vested ag 
distinguished from one who has only an 
interest in the property, it is dificult to see 
what necessity there can be to entitle any 


person who became the owner before tha 


attachment of the proportgy to make an 


(2) 200.819 A. 154. 
(8) 30 M. 507; 2 M. L. T. 347; 17 M. L. J. 291. < 
(4) 34M. 450; 8 M. L. T. 240; 20 M. L. J, 961; 
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application, ‘for setting aside the sale on 
the: conditions mentioned in the section, 
Tt is almost impossible that any one whose 
title dated prior to the attachmént could 
do so.- It would be hardly reasonable to 
suppose that one who had only a disputable 
title was the person intended to. be given 
the right to set-aside the title of an auction- 
purchaser. It is also unlikely, in our opinion, 
that the Legislature intended to confer the 
benefib of the section only on persons who 
purchased between the attachment and the 
auction-sale of the property. As already 
observed, the object of the section justifies 
and requires the construction we put on it. 

A contrary interpretation would lead to 
an unsupportable distinction between a 
purchaser after the attachment and a pur- 
chaser after the auction-sale, We have no 
doubt that the reasonable construction of the 
section would be to make it include any 
person owning the property at the time the 
application is pub in, whose ownership 
would be liable to be displaced by the 
auction-sale if ‘ig be ‘confirmed. ` Under 
the old Code, the expression “any person 
whose immoveable property is sold” was 
generally construed as including any one 
having a title or any interest in the property 
which title or interest was liable to ba 
defeated by the auction-sale and not a title 
or interest that would not be affected by it. 
Thus a donee claiming under a gift before 


the attachment [Erode Manikkotth Krishnan. 


Nair v. Puthiedeth Ohembakosert Krishnan 
Nair (6)], a second mortgagee who was not a 
party to the mortgaga-decree in pursuance of 
which the auction-sale was held and whose 
titla was regarded as not capable of being 
affected by it [Malikarjuna Setti v. 
Lingamurthi Paniulu (7)], a purchaser before 
the attachment [Arjan Mollah v. Jadunath 
Roy Ohowdhry (8) and "Ramachandra v. 
Rakmabai (9)] and a co-sharer (of the pro- 
perty) with the judgment-debtor whose 
interests were sold | Abdul Rahamunv. Matiyar 
Rahaman (10)], were held not entitled to 
apply for setting aside the sale. There was, 
however, a conflict of opinion on the ques- 
tion whether a simple mortgagee was ontitled 


s 
(6) 26 M. 365. 
(7) 26 M. 332. 
(8) 7 0. W. N. 243. 
0(9) 23 B. 450. 
(40) 30 C. 425. 


to set aside the sale, even though his right 
might be defeated by it. See Paresh Nath 
Singh v. Novogopal Ohattopadhya (11) and 
Hamidul Huq v, Matangini Dasi (12). 
This Gourt in Srinivasa Ayyangar v. 
Ayyathorai Pillai (13) was of opinion that 
a puisne mortgages, who was a party to the 
decree for sale in favour of alprior mortgagee, 
was entitled to the benefit of the section, 
The predominance of judicial authority 
may be taken to have been that any person 
in whom the ownership or any interest in 
the property was vested at the time of maki 
ing the application and whose title was 
liable to be defeated by the confirmation 
of the auction-sale, could take advantage of 
section 310A. Bab there was a conflict 
of opinion amongst the Judges, chiefly on the 
point whether a person who was not the owner 
but only had an interest in the property sold, 
was entitled to do so. It is not clear, as 
observed by Messrs. Woodroffe and Ameer 
Ali in their commentaries on the Civil Proce- 
dure Code, what the effect of the amendment 
is. If the object was to make it clear that a 
person, who has only aninterestin the property 
sold and is notthe owner of it, should have 
the benefit of it in cases where his interest 
would be affected by the sale, the language 
employed cannot be regarded as otherwise 
than unhappy. If the affirmative proposi- 
tion that one having an interest “by virtue 
of a title acquired before the sale’ might 
apply to have it set aside is taken to 
imply the negative proposition that a 
person obtaining an interest in it after the 
sale should not have the benefit of the section 
and should not be taken to be regarded as 
the owner pro tanto of the property, this 
seems to be hardly consistent with the 
object of the Legislature, namely, to relieve 
the hardship entailed on an owner by the 
sale of his property in Oourt-auction. For 
he might often be unable to avail himself of 
the benefit of the section except by raising 
money on the security of the property itself, 
If an interest was created before the attach- 
ment of the property, the owner of the 
interest would ‘not ordinarily require the 
benefit of the section as his title would not 
be affected by the sale. It is, to say the least, 


(11) 29 C. 1 (Œ.B.); 5 C. W. N. 821. 
(12) 2 0. W. N. ccnviit notes. 
(13) 21 M. 416. 
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extremely difficult to suppose that the object 
of the draftsman was to favour the small 
and undeserving class of persons deriving an 
interest in the property after the attachment 
and before the sale. In any event, there is no 
reason why, in the face of what we regard to 
be the mischief of the statute, we should osn- 
strue the expression “person owning auch pro» 
perty” as also qualified by the phrase ` by 
virtue of a title acquired before such sale.” 
The language does not requite us to do so and 
we decline to adopt the construction suggest- 
ed for the respondent. 


y In Dulhin Mathura Koer v. Bansidhar 
Singh(14), Mookerjee, J., delivering'the judg- 
ment of the Court animadverted on the 
obscurity of the amendment made in the 
present Code and held that, although the 
language of the rule might be comprehensive 
enough to include a person having aninterest in 
the property sold, which would not be affect- 
ed by the auction-sale, a reasonable construc. 
tion should be put upon it, so as to exclude 
such a person from the purview of the pro- 
vision. See also Muhamnad Ahmadullah 
Khan v. Ahmad Satd Khan (15). Ishar 
Das v. Asaf Ali Khan (16) has been strongly 
pressed on us for the respondent. There 
the application was made by a judgment- 
debtor who had disposed of the property by 
sale to another person after the auction-sale 
was held. Tudball and Chamier, JJ., held 
that the application was incompetent bacanse 
tho applican§ was nob the owner of the pro- 
perty at the time that the application was 
made. Both the learned Judges were 
apparently also of opinion, though that 
question did not arise for decision in the casa, 
that the ownership of a petitioner under the 
section must have been acquired under a 
title prior to the sale. Mookerjee, J., in 
Dulhin Mathura Koer v. Bansidhar Singh 
(14), was also apparently of the same 
opinion.» The learned Judge took it that 
the Legislature intended to settle the conflict 
between Appaya Shetti v. Kunhaté Beart (17) 
and Hazari Ram v. Badri Ram (5). The 
latter case was not reported in the authorised 
reports, and the language Sf. rule 89 is 
certainly consistent with the view that the 


(14) 150. L. J. 83; 16 0O. W. N. 904; 10 Ind. Oas. 
880. 
(15) 8 A. L. J. 856; 83 A. 481; 10 Ind. Cas. 863, 
(16) 34 A. 186; 9 A. L J. 19; 13 Ind, Oas. 134, 
(1%) 30 M. 2 214; 17 M. L. J. 127. 


expression “by virtue of a title acquired 
before the sale” doas not qualify the first 
clause viz, “any person owning such pro- 
perty.” For the reasons already stated, we 
think that the reasonable construction is to 
hold that it doss not. The Subordinate 
Jadge’s view that the applicant was not 
entitled to apply under rule 89 of Order 
XXI must, therefore, be rejected. < 

The case -is one in which a second appaal 
does not lie, a single appeal only being pro- 
vided in such cases even whera the question 
is between the parties to the suit or their 
representatives. It is argued that we cannot 
interfere with the order of the Subordinate 
Judge in revision under section 115 of Vivil 
Procedure Code, This contention is clearly 
unsupportable. The Subordinate Jadga,- by 
placing a wrong constraction on the rule in 
question, held that the first Court had nd 
jurisdiction to set aside the sale on an appli- 
cation by the petitioner in the case. In doing 
so, he clearly acted in excess of his 
jurisdiction. Sae Manisha Hradu v. Siy2li 
Koya (13) and Vuppulurt Atchiyya v. 
Kanchumarti Venkata Sttaramit Ohindra Rao 
(19). An error of this kind has been 
treated as coming within the purview of 
section 115, Oivil Peooadure Coda, in several 
of the cases, relating to section 310A of 
the old Code. We do not eonsider ib 
necessary to refer to the cases cited on bath 
sides with refereuca to tha scope of sastion 
115, Civil Procedure Code. 

We dismiss the secoad app22l bat, allo v- 
ing the revision petition, reverse the order 
of the lower Appellate Court and restora 
that of the District Mansif with costs here 
and in the lower Appellate Court. 


nee dis nissed. 
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PUNJAB CHIEF COURT. 
Sroonp CivIL Arrear No. 239 -or 1909. 
| November 27, 19198... -- 
Present: :—Mr. Justice Robertson; and 
Mc. Justice Beadon. : 
THAKAR SINGH AND OTHERS— DEFENDANTS 
E, — APPELLANTS 


VETSUS 
UJAGAR SINGH anp smanine PENANG 


- — RESPONDENTS. 

, Hindu Law—Jointi family—Partition—Family ars 
rangement for management and enjoyment of joint 
property—Plea mot rarsed before first Court—Sutt for 
partition of portion of joint property—Right to get 

compensation for improving joint property—Debts and 
funeral expenses of deceased—Limitation for getting 
share in property. 

“A family arrangement for the management and 
enjoyment of the joint property does not amount to 
partition. 

_ A document declaring existing facts does not mean. 
to create or relinquish any title in immoveable pro- 
perty and, therefore, does not require registration. 

A ploa that a suit for partition of a portion of the 
joint property is not maintainable cannot be raised 
for the first time before the Chief Court, specially. 
when it is not urged in the grounds of appeal to that 
Court. 

“A suit for a share in the joint revenue paying land 
is practically not a suit for partition but one for joint 
possession, as partition can only be effected by the 
Revenue Authorities, 

The cause of action to get a share in the property 
left by a deceased Hindu member of the joint family 
arises on his death and can be enforced within 12 
years from the date of his exclusion. 

A plea that according to the Will of a deceased 
propositus, never propounded and acted upon before, 
the whole of the property claimed was to go to one 


party, cannot be urged for the first time in appeal to 


the Chief Court. 


When a member of a joint Hindu family spends 
money, without any objection on behalf of the other 
share-holders out of his personal income on the 
improvement of the joint property, of which he is 
lawfully i in possession, he is entitled to be maintained 
in its possession at the time of the partition, if possi. 
ble, and is entitled to get reasonable compensation 
for the part whick. he is obliged to ise up. 


A person claiming a share in a deceased Hindu’s 
property is bound to contribute proportionally to the 
amount required for liquidating his debts and his 
funeral expenses. 


Second appeal from the order of the Officiat- 
ing Additional Divisional Judge, Lahore, 
dated the 15th Febuary 1910, reversing 
that of the Subordinate Judge, Ist class, 
Lahore, dated the 31st May 1909, dismissing 
plaintiffs’ clala, 


dhe Hon’ble Rai Bahadur Mr. Shadi Lal, 
for the Appellants, 
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Mr. Bevan Petman and Lala Ganga Ram, 
for the Respondants, 


JUDGMENT.—One Dal Singh of village 
Mari Megha inthe Kasur Tehsil of the Lahore 
District had five sons of whom, the eldest 
Thakar Singh and the three youngest, Fatteh 
Singh, Raja Singh and Hazara Singh, are the 
present defendants-appellants. 

Dal Singh’s secund son, Partab Singh, was 
the father of ‘the present plaintiffs- 
respondents, Ujagar Singh, Indar Singh 
and Mangal Singh. 

.Partab Singh died in 1891 and Dal Singh 
died in June 1905. 

The suit which is the subject of this 
appeal relates to certain land ineluding a 
fruit garden situate at Mari Megha from 
which plaintiffs. respondents, who, under the 
pedigree-table would ordinarily be entitled 
to 1/5 share, have been excluded. 

It appears that at first on the death of 
Dal Singh, mutation was sanctioned in 
favour of the defendants-appellants only, but 
that on appeal to the Commissioner, mutation 
was ordered in accordance with the pedigree- 
table. Plaintiffis-respondents, however, have 
been excluded from joint possession and, 
ontheir application to the Revenue authorities 
for partition, they were referred to the Civil 
Court. 

Ths parties are Sodhi Khatris and the 
family derives an income from the collection 
of alms from their disciples. It is an 
admitted fact that in 1882, Dal Singh 
appointed Partab Singh to be Guru bhai and 
the duty of collecting the alms devolved cn 
Partab Singh on the understanding that he 
should retain 15 per cent. of the collections 
and that the remaining 85 per cent. should 
be divided among Dal Singh and his five 
sons including Partab Singh in six equal 
shares. Onthe death of Partab Singh in 
1891, an agreement was executed by „which 
Ujagar Singh, his son, was appointed Quru 
bhat in place of his father with authority to 
collect the almson the same conditions—and 
on one occasion the division of 85 per cent, 
of the alms into six equal shares was enforced 
by suit. 


Apart from the land, there appears to 
have been some house property including 
some houses at Lahore of which two are in 
the possession of plaintiffs-respondents and 
there seems to be no doubt that, since Partab- 
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Singh was appointed Guru bhat in 1882, 
and his sons have taken no part in the man- 
agement of the land. 


The defendants-appellants allege that 
in 1882 when Partab Singh obtained the 
right to retain 15 per cent. of the alms, he 
was also given Rs. 800 and two houses— 
that there was then a complete separation of 
Partab Singh from the family, that he then 
ceased to bave any rights or interesbin the 
land and remaining houses, which, subject to 
the retention by Dal Singh of 1/5th share for 
his life, were allotted to the defendants- 
appellants. 


There is oral evidence including that of 
the Patwart in support of the alleged 
separation and partition but, though there 
seems to have been some family arrangement 
regarding the enjoyment of the family income 
during Dal Singh’s life, itis neither likely 
nor conclusively proved that there was any 
partition or separation which excluded 
Partab Singh and his: sons from their 
right of ‘inheritance. Had an important 
partition of the kind alleged taken place 
among the members of a literate Sodhi 
Khatri family, itis hardly conceivable that 
no deed would have been executed, or that 
no steps would have been taken to give effect 
to the partition of the land by mutation 
proceedings and the faet that the land 
continued to be recorded in the revenue 
papers in the name of Dal Singh alone till 
his death in 1905,‘is strong evidence against 
the alleged: partition of the land among 
Dal Singh and the four defendants-appellants. 

According to the oral evidence of the 
Patwart, Dal Singh in June 1885 got an 
entry made in the Patwart’s diary to the 
effect that Partab Singh had become a Guru 
and had abandoned his share, that Thakar 
Singh, Fatteh Singh and Raja Singh had 
each taken their shares, and that Dal Singh 
had retained one share for himself and one 
for Hazara Singh, then a minor, When, 
however, the Patwari was asked to explain 
why this alleged partition was not entered 
in the mutation register ahd, put up for 
sanction, he was obliged to admit that Dal 
Singh expressly stated that there was. to be 
no mutation in respect of the land till his 
death. Thus it is clear that, if an entry was 
made in the Patwart’s diary, it had reference 
only to a family arrangement for the man- 
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agement and enjoyment of the joint property 
and that Dal Singh intentionally retained 
his hold over the whole property until his. 
death. 

It was necessary that one member of the 
family should have his head-quarters at: 
Lahore and devote his full time to the 
collection of alms. Hence on his appoint- 
ment to be Guru bhai, two houses were placed 
at the disposal of Partab Singh, 15 per cent 
of the alms was allotted to bim for his 
personal use and possibly some cash was 
given to him to enable him start operations,— 
but there are two significant facts which 
show that the appointment as Gurubhai was 
not intended to effect a separation from the 
joint family, č. e., (i) that out of the balance 
of 85 per cent of the alms, the Guru bhat was 
himself to have a 1/6th share and (22) that 
on the death of Partab Singh, Ujagar Singh 
was by deed appointed Guru bhat in his place 
showing that a special appointment of a 
member of the family was necessary and that 
no rights had been conferred on Partab Singh 
which could devclve exclusively on his sons 
by right of inheritance. 

When Partab Singh selected his second 
son to be Guru bhai with a personal allow- 
ance of 15 per cent. of the alms, it is possible 
that there may have been some objection on 
the part of the eldest son,—and in all 
probability, this led to the family arrange- 
ment by which Thakar Singh, Fatteh Singh. 
and Raja Singh, who were of full age, each 
got a personal allowance during Dal Singh’s 
life by enjoyment of the produce of specified 
shares of the land,—but the absence of a deed 
of partition and the absence of mutation 
proceedings, show that there was only a 
separation of possession for convenience and 
not a separation of title. 

On the death of Partab Singh, Dal. Sigh 
executed a document on 23rd February 1892, 
which the first Court erroneously thought was 
inadmissible for want of registration. This 
document does not purport ‘to create or 
relinguish any title but was obviously execut- 
ed with a view to preventing the improper 
exclusion of Partab Singh’s sons by their 
uncles. It merely recites the existing fact 
that the share of Partab Singh’S sons in the 
joint family property was |/6th and expresses 
Dal Singh’s intention atter return from a 
temporary absence of separating off this share 
by mutation proceedings. 
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Dal Singh never ċatried out the intention 
expressed -in the deed of 23rd February 1892 
and on z7th May 1896, Ujagar Singh sent 
him a notice threatening legal proceedings if 
- ‘Dal Singh did not make over Partab Siugh’s 
‘share of the land alleged in the notice to have 
been allotted to plaintiff-respondents at a 
private partition. 

Subsequently, Dal Singh executed a deed 
purporting to bea Will in which he set forth 
that he had four sons (defendants-appellants) 
and a widow and in which he ignored the 
existence of the sonsof his deceased sons, 
Partab Singh. By this Will, Dal Singh 
purported to leave a specified share of the 
land and a house to his wife with reversion 


to his four sons and to leave the rest of the. 


property to the same four sons. 

-~ Jtis urged that the admission of a partition 
in Ujagar’s notice, and the fact that Partab 
Singh and his sons were ignored in the Will, 
indicate that the partition as alleged by 
defendants-appellants really took place but 
we can draw no such inference from these 
facts. Ujagar Singh never admitted a 
partition in 1882, by which his father was 
excluded from a share but erroneously assum: 
ed Dal Singh’s promise in the deed of 23rd 
February 1892 to bs an actual partition. He 
did not carry out his threat of legal proceed- 
ings, doubtless because he realized that he 
would probably not be able to enforce parti- 
tion during Dal Singh’s life, and the excla- 
sion of Fartab Singh’s sons from the Will 
merely indicates annoyance on the part of 
Dal Singh to Ujagar’s conduct in sending the 
notice.. In factthe dosument cf 28rd Febru- 
ary 1292, and the Will clearly show that 
Dal Singh had still control of the whole 
property and that there had been no 
partition, 

It has baen urged that evan if there was 
no partition, defendants-appallants are entitl- 
ed to the whole land under the Will but the 
Will was never propounded or acted upon. Ib 
was never pleaded in defencs of the suit and 
the issues which would arise on such a plea 
have not baen inquired iito. The plaa can- 
not be put forward at this sbagə especially as 
it was not even raised in the grounds of appeal 
to this Ceurt.* 

it has als» baen urged that, as there is 
other property besides the land, plaintifs- 
refpondents should sua for partition of the 
whole property and cannot maintain the 
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present suit. This, too, is a new point which 
was nət even raised in the grounds of appeal 
and, moreover, it has no force. Partition of 
the land can only be effected through the 
Revenue Authorities and not by suit aud the 
present suit is nob ove for partition bat one 
for joint possession as cc-sharers. 

We find that Dal Singh’s land was not 
partitioned, that plaintiffs-respondents be- 
came entitled to 1/5th share at Dal Singh’s 
death in 1905, and that their cause of action 
arose in 1905, (č e., within twelve years of the 
suit), when they were wrongly excluded from 
a share by the defendants-appellants. 

Though there was no regular partition, it 
is clear that Dal Singh, who could do what 
he liked with the produce of his land, 
allotted certain portions of the land to 
the defendants-appellants for their personal 
use during his life-time, and defendants- 
appellants could spend the personal ine 
come thus obtained in any way they pleased. 
They have, undoubtedly, spant this money 
on improvements in planting a fruit garden 
and they are entitled to benefit by these 
improvements, Itis, however, unnecessary 
to assess the value of the improvements at 
present as this question can best ba settled 
at partition proceedings when defendanis- 
appellants’ possession of the area now under 
the garden can bo maintained as far ag 
possible, or if any portion of the garden has 
to be allotted to plaintiffs-respondents, the 
valua of Improvements in respgct of that 
portion can then be assessed. 

The last point for decision has reference to 
alleged payments made by defendants-appeal- 
lants in respect of funeral expenses and 
unsecured debts and on this point the parties 
before us have agreed that the amount shall 
be fixed at Rs. 300 and that plaintiffs-res- 
pondents will pay 1/5th of this sum. 

We accordingly accept the appeal and, 
in modification of the lower Appellate Court’s 
decree, we give plaintiffs-respondents a decree 
for possession of the share of the land claimed 
in ths plaint subject to the following con- 
ditions, namely, (a) that they pay Rs. 6) to 
defendants-apgelfants and (b) that at parti- 
tion the defendants-appellants’ possession of 
the area now under a fruit garden shall bs 
maintained as far as possible or, if it ig 
necessary at partition to allot any of the area 
now under the fruit garden to the plaintiffs- 
respondents, that the plaintiffs-respondantg 
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shall pay reasonable compensation to be then 
assessed in respect of the present oxisting 
improvemonts on the portion s> allotted to 
him. 

The decree has been modified on a minor 
pint only and, as defendants appellants are 
entirely t> blame for the litigation and have 
failed on the main questioa in dispute, we 
order that they shall pay the plaintiffs-res- 
WANA costs throughout. , 

Appeal partly accepted, 
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i an Act (IK of 1908), s. 6, Sch. I, Aris. we 

82—Oivil Procedure Code (Act P of 1903), s. 48, 
0. KA, r, 19— Decree barred —Minority no ground for 
exemption - -General Law lathes Oil Procedure 
Code Act (XIV of 1882), s. 244 (c)—dApplications for 
ascertainment of mesne profits—Application for exect- 
tion of decree —Interpretation of Statutva. 
- Article 182 ef the Limitation Act, which lays down 
the general rule of limitation applicable to execution 
of decrees, exempts from its operation cases coming 
within the purview of section 48 of the Civil Proze- 
‘dure Code. 

Section 6 of the Limitation Act is expressly limited 
to cases where limitation is providedfor in the 
Limitation Act itself. 
` The period of limitation prescribed by section 48 
of the Code of Civil Procedure is not subject to the 
rule of exemption during the period of minority. 

Apart from the provisions of the limitation Act, 
minorityeis not the ground of exemption under general 
law. 

Moro Sadashiv v. Visaji Raghunath, 16 B. 536, dis- 
approved. 

Jhandu v, Mohan Lal, 128 P. R. 1894, approved. 

Limitation being the result of stabute law, no ese 
emption from it can be recognised except what the 
statute itself provides. Limitatiot is not based 
solely or even mainly on the ground of laches. 

Statutes of Limitation in India discussed. 

An application for ascertainment of mesne profits, 
for which a decree was passed under the old Code of 
Civil Procedure, is one relating to the execution of 
the decree within the meaning of section 244 (c) of 
the old Code. 
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According to section 48 of the new Code, all decrees, 
except a decree granting injunction, will be barred 
after the expiration of 12 years. 

Quare:—~Whether an application for ascertainment 

of mesne profits under Order XX, rule 12 would 
not be one for execution of the decree and whether 
Article 181 of the Limitation Act would not apply to 
such an application? 
' The effect to be given to a document and to ‘the 
proceedings of a Court must be decided by the law in 
force when the document was executed or the pro- 
ceedings were passed, 


Appeal against the order of the District 
Court of Nellore, dated 15th September 1911, 
in E. P. No. 173 of 1910 and in Original Suit 
No. 6 of 1895 on the file of the Temporary 
Sub-Court of Nellore. 

Mr. T. V. Muthukrishna diyar, for the 
Appellant. 

Mr, 8. Subramania Ayar, for the Respond- 
ents. 


JUDGMENT.—This appeal is against au 
order of the District Court of Nellore, dis- 
missing an application for execution of the 
decree of the Subordinate Judge's Court 
of Nellore in Original Suit No. 15 of 1892. 
The decree isone for partition ‘and was 
passed on the-3rd August 1897. There 
were several intermediate applications for 
execution presented on the plaintiff’s bahalf 
during his minority by his next friend. 
One of them was compromised on the 31st 
October 1910. The plaintift’s present ap- 
plication ignores the compromise, his case 
being that it was illegal and not binding on 
him. The application has been dismissed 
by the lower Court on the-grouud that it 
is barred by limitatioa under section 43 of 
the Code of Civil Procadare, it having been 
presented more than twelve years after the 
date of the decree, although withia three 
years after the attainment of majority by 
the plaintiff. The first question for con- 
sideration is whether the plaintiff is entitled 
to the benefit of section 7 of tha Limitatioa 
Act and to reckon the period of limitation 
for execution of the decree from the date of 
attainment of majority; and whether apart 
from that section, there is any general pria- 
ciple of law entitling him to the same 
benefit on account of his disability arising 
from minority. Article 182 of the Limita-. 
tion Act, which lays down the general rule 
of limitation applicable to execution of 
decrees, exempts, from its operation, cases 
coming within the purview of section 48 of 
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the Civil Procedure Coda. Saction 6 of the 
Act enacts that “where a parson entitled to 
institute a suib or make au applicition for 
the execution of a decree is, ab the time 
from which the period of limitation ia to 
be reckoned, a minor,,.....he may insbibate 
the suit or make the application within 
the same period after the disability has 
caased, as would otherwise have baen 
allowed from the time preseribed therefor 
ih the third column of the first Schedule,” 
and as Article 182 of the Schedule is ia- 
applicable to the ease, section 6, enacting 
the rule of exemption during the period 
of min wity, must also be held to ba 
inapplicable. The District Judge, Mr. 
Wallace, has dealt with the question in a 
remarkably able and lucid judgment ; bub 
the qüestion really does not admit of avy 
serious doubt on the langaage of the 
section. It is unnecessary to consider 
whether the other general provisions of 
the Limitation Act contained in sections 4 
to 25 would be applicable or nat, where 
the period of limitation is prescribad by 
some special: Act and not by the genaral 
Code of Limitation. Saction 6 is expressly 
limifed to cases where the limitation. is 
provided for in the Limitation Act ttgalf, 
We, therefore, agree with the Judge in 
holding that the plaintiff cannot claim the 
banefib of section 6 of the Limitation Act. 
It is strenuously coatended by Mr. Mathu- 
krishna Aiyar, the learned Vakil for the 
appellant, that apart from that section, 
minority isa well recrgnised ground of 
exemption inlaw from the oparation of 
the law of*limitation. He relies in support 
of this contention raainly on Moro Sudashiv 
v. Visit Ragiunaith (l) and a passaga in 
Baicon’s Abridgment. The Bombay case, 
it cannot ba denied, supportg his conten- 
tion. The question thera was the sama as 
in this case. Sargent, C. J., observed: — l'he 
question referred to us must ba decided by 
the general principle of law as to the 
disability of minors to which the provisions 
of the Civil Procadure Code must, in the 
absence of anything to the contrary, be 
deemed to ba subject. The general principle 
is that timas dodS not ran againsba minor, 
and the circumstance that he has baen 
represented by a guardiau does not affect 
` À 
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the question.” No authority has been cited 
in support of the enunciation of the rule 
that thera is a general principle of law that: 
time does not run against a minor. The 
passage cited from Bacon’s Abridgement is 
in the following terms:—-The rights of 
infants are much favoured in law; and 
regularly their laches shall not be pre- 
judicial to them, upon a presumption that 
they understand ngot their rights and that 
they are not capable of taking notice of 
the rules of law soasto beable to apply 
them to their’ advantage ;—~hence by the 
common law infants were not bound for 
want of claim and entry within a year and 
a day;norare they bound by a fine and 
five years’ non-claim, nor by the Statutes of 
Linitation, provided they prosecute their 
rights within the tims allowed by the 
Statute after the impediment removed.” 
King v. Dilliston (2) is cited as authority 
for this proposition. After full considera- 
tion we have come to the conolusion that 
the authority relied on in the passage cited 
does not show that acsording to the 
Baglish Law, infancy is an answer to a 
plea of limitation, Tas qaestion ia King v. 
Diilistor (2) was whether a certain custom 
was applicable to minors, namely, a custom 
that the person to whose use a copyhold 
estate is surrendered shall come in and ba 
admitted after three proclamations or 
otherwise his land shall bə forfeited, It 
was held that it was not and that, ¢herefore, 
if a surrender be made in fee and the 
surrendree die before the next Court, the 
estate is not forfeited by the infant heir 
and the surrenderes not coming in after 
three proclamations. Eyre, J., observed:— 
“That a feoffment of an infant was no 
forfeiture at the common law, and that as 
a particular custom may bind an infant for 
a time, soit may bar him for ever,” and 
that the question was whether the custom 
in question as it was found in general 
words should bind an infant after three 
proclamations; “all castoms,” he said, 
“are to be taken strictly when they go to 
the destruction « of an estate,” Strictly, 
infants were not prevented by the letter 
of the custom, they were not bound by 
other customs like this, thera was no 
necessity to construe them to bə within 


(2) 3 Modern Reports 223, . 
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the custom. He, no doubt; observed that, 
“the right of infants is mach favoured’ in 
law, and -their laches should not be pre- 
jadicial to them as to entry or claim upon 
a presumption that they understand not 
their right” bat he did not say that they 
were not bound by Statutes of Limitation. 
On the other hand, he observed:— It is 
admitted that if an infant do not present 
to achurch within six months ordo not 
appear within a year, that his right is 
barred ; but this is because the law is 
more tender of the church and the life of 
a man than of the privileges of infancy. So 
if an office of parkship bs given or 
descends to an infant, if the condition 
annexed inlaw to auo an office (which 
is skill) be not. observed, the office is 
forfeited. Bat that a proclamation in a 
base Court should bind au infant, when he 
is not withia the reason of the custom, is 
not ‘agreeable either to law or reason.’ 

Nor did either of the other concurring 
Judges, Gregory, J., and -Dolbin, J., made 
any pronouncement in favour of the ex- 
emption of minors from rales of limitation 
proper. It may be that laches may not be 
attributable to au infant and that a penalty 
inflicted for laches may not bə enforsed 
on an infant. Bat laches should not be 
regarded asthe soleor perhaps even the 
main ground on which rales of limitation 
are based. Lord St. Ləonards observed: —~ 
“AI Statutes of Limitation have for their object 
the prevention of the rearing up of claims 
at great distances of time when evideaces 
are lost ; aud in all well regulated countries, 
the quieting of possession is held an im- 
portant point of policy.” In Trustees of 
Dundee Harbour v. Dougall (3), Lord Kenyon 
described the Statutes of Limitation as 
statutes of repose. See also the observa- 
tions of Lord Redesdale in Uholmondely v. 
Olinten (4). Lord Ooke says that the 
limitation of actions was by force of diverse 
Acts of Parliament, although at a very 
remote time in England there was undoubted- 
ly a stated time for the heir of the tenants 
to claim after the death of his ancastor and 
in case of non-claim before the expiration 
of the time (a year and a day), the claimant 
was Without remedy. Banning in his Work 


(8) 1 Macq. H, L. 817 ase 321, 
e (4) 4 Bligh 106. = 
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page 1, Bgng “The. 
limitation of the times for bringing actions 
is at the present day entirely dependant on. 
Statute.” He states that under the Common 
Law, the presamption arose after a long 
time in respect, toa legal claim that it 
had been satisfied. | See 4 Brown's Chancery 
Cases 115. Eminent Judges have repudiat- 
ed the notion that limitation is based solely. 
on the ground of laches. In Dalton v. Angus, 


and Oo. (5), Lord Blackburn, observed :— 
“fhis ground of acquiescence or laches. 
is often spoken of as if it were the. 


only ground on which prescription was 
or could be founded. But I think the weight, 
of authority, both inthis country and in. 
other systems of jurisprudence, showa that 
the principle on which prescription is. 
founded is more extensive. Prescription is 
not one of those laws. which are derived, 
from nataral jistice. Lord Stair, in his 
Tustitutes, traating of the law of Scotland, 
in the old customs of which. country, he 
tells us, prescription had no placa (book 2, 
tit. 12, section 9), says, I thiak traly, ‘pres- 
cription, although ib be by positive law, 
founded upon utility more than upon equity, 
the introduction whereof the Romans- 
ascribed to themsalves, yet hath it been 
sincs received by most nations, but nob so 
as to ba counted amongst the laws of nations, 
because ib is not the sams, but different in 
diverse nations ag bo the matter, manner, 
and the time of it.’. „Itis both fair and 
expedient that there ahold be provisions 
to enlarge the time when the true owners 
are under disabilities or for any obher reason 
are not to be considered guilty ofelaches in 
not using their right within the specified 
period, and such provisions there were in 
the Roman Law, and commonly are in modern 
Statutes of Limitation, but I take it that 
these are positive laws, founded on 
expedience, and varying in different countries 
and at different tines.’ Angell in his Work 
on Limitation observes: “Although says 
Domat, there was no other reason to justify 
the introduction and use of prescription than 
that of public policy, it would be just to 
prevent the property of things from being 
constantly in a state of uncestainfy. Laches 
like limitation, no doubt, deprives the plaintiff 


” 


(5) 6 A. O. 740 at p. 818; 50 L. J.Q. B. 689; 441. T 
844; 30 W. R. 191; 46 J, P. 132. ; 
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Sf his remedy, but it depends upon general 
principles while limitation depends on express 
Jaw. Laches may be adapted to the facts of 
each particular case, but limitation is a 
matter of inflexible law. A positive rule of 
limitation must not depend on whether 
there be laches or not Courts of Equity in 
England apart from any rules of limitation 
refused relief tc parties resorting to them 
for remedies not open to the Courts of 
Common Law, if they were guilty of laches; 
but they also followed the Statutes of Limi- 
tation by analogy in granting equitable 
reliefs; although no Statute of Limitations 
before 3 and 4 Will. IM, C. 27 provided in 
terms for equitable rights or expressly bound 
the Courts of Equity.” 
Bosanquet on Limitation, page 234, 
Limitation then being the result of statute 
law, it bas been held in England that no 
exemption from it can be recognised exvept 
what the statate itself provides. In Beckford 
y. Wade (6), the Judicial Committee of the 
Privy Council held that the fact that the 
defendants in an action were absent from 
the realm could not postpone the running of 
limitation. The Master of the Rolls observ- 
ed:— The proposition, that this construc- 
tion, under the doctrine of inherent equity, is 
put upon our English Statutes of Limitation, 
is, as I apprehend, altogether unfounded. 
Genéral words in a statute must receive a 
general construction, unless you can find in 
the statute itself some ground for limiting 
and restraining their meaning by reasonable 
construction, and not by arbitrary addition 
or retrenchment.” He goes on to say:— 
“The true rule on this subject is laid down 
by Sir Hardly Wilmot in his opinion in the 
House of Lords on the case of Lord Bucking- 
hamshire'v. Drury (7). He says: — Many cases 
have been put, where the law implies an 
exception; and takes infantseout of general 
words by what is called a virtual exception. 
I have looked through all the cases; and the 
only rule to be drawn from them is, that, 
“where the words of a law in their common 
and ordinary signification are sufficient to 
include infants, the virtual exception must 
be drawn from the intention of the Legis- 
lature, manifested by other parts of the law, 
from the ġeneral purpose and design of the 


law, and from the subject-matter of it.’ 


" $B) 11 R. R. 20; 17 Ves. 87, 
(7) Wilm. 177, 
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And he mentions the Statutes of Limitations, 
as an instance of a case, in which infants 
would be barred, if it were not for the 
introduction of the saving clause, Accord- 
ingly, we find that in the great case of 
Stowel v. Lord Zouche (3), upon the Statute 
of Fines of Henry the Seventh, where the 
question was, whether, when the bar by five 
years’ non-claim had begun to ran in the 
time of the ancestor of full age, it should 
continue to run against his infant heir, 
although tbere wasa great difference of 
opinion among the Judges upon that question, 
the whole argument turns upon the true 
construction of the statute itself, with 
reference to all the parts of it, and to the 
object it had in view, and not upon any 
supposed inherent equity, by which infanta 
were to be excepted out of the operation of 
the Statutes of Limitation, On the contrary, 
ib is laid down in that case and laid down 
without any contradiction ‘for as much as 
they intended,’ that is, the Legislature 
intended, ‘to avoid universal trouble (ag 
the preamble speaks) and to make peace, 
which is to be preferred before all other 
things, and for as much as they have mada 
the provision general, viz., that the fine shall 
be final, and shall conclude as well privies ag 
strangers: if the Act had stopped there, it’ 
would have bound as well infants, femes covert 
and the others named in the exception, as 
people of full age, and who were void of guch 
defects.’ ” His Lordship went on to observe 
referring to the case before him that the 
absence of the defendants from the realm or 
even the fact of the Courts of Justice being ` 
shut upin times of war were no grounds 
for excluding the Statutes of Limitation, 
See also Angell on Limitation, page 498,” 
where the opinions of Chancellor Kent and 
Chief Justice Marsball in America to the 
same effect are referred to. It is perfectly 
clear from Beckford v. Wade (6), that 
minority, unless expressly provided fof in the 
statute, would be no ground of privilege. See 
Mahomed Bahadur Khan v. The Oollector of 
Bareilly (9). We have no hesitation in 
saying that the game view must be held in 
this country also, 

The earliest Statutes of Limitation in 
India, therefore, made express provisions in 


(8) Plowd. 353 at p. 369. 
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of 1802, section 18, clauses 1,2 and 3. In 
Act XIV of 1859, section 11 provided a 
general exemption in favour of minors bub 
only in the case of suits, In Act IX of 1871, 
also the exemption was confined to suits, but 
a further restriction was introduced by it by 
limiting the privilege to cases where limi- 
tation was provided for inthe schedule to 
the Aut. There can be no doubt that the 
restriction was deliberately made. In section 
7 of Act XV of 1877, the privilege was 
extended to applications; but the restriction 
to eases for which the limitatfon was pro- 
vided for in the Act was continued. The 
provision in the present Act is in the same 
terms. We cannot, therefore, uphold the 
argument that thereis any fundamsntal rule 
of law or justice entitling the appellant to 
claim tbat the limitation should run only from 
the date of his attaining majority. The decision 
of the Punjab Chief Court in Jhandu v. Mohan 
Lat (10) is in accordance with the view we 
have taken on the question, 

“Ib is next contended for the appellant that 
the application is not barred in so far as the 
claim for mesne profits is concerned, even if 
section 43 of the Civil Procedure Code would 
be a bar so far as partition is concerned. The 
argument is that with regard to mesne pro- 
fits, the decree cannot be regarded as com- 
plete until they are ascerlained; and that 
the present application may be regarded as 
nne for the ascertainment of the mesne 
profits and eas such should be regarded as 
one not for execution of the decree but 
as one in the suit itself to finish the inquiry 
and make the decree for mesne profits final. 
And reliance is placed in support of the argu- 
ment on Puran Ohand v. Roy Radha Kishen(11), 
Barmanoje Narain Singh v. Ram Prasad Narain 
Singh (12), Midnapore Zemindart Co., Ltd., v. 
Kumar Naresh Narain Roy (18), Muhamad 
Umarjan Khan v. Zinat Begam (14) and 
Waliya Bibi v. Nazar Hasan (15). The decree 
here was passed when the repealed Civil 
Procedure Code was in force. It provided 
that “ the defendants do pay to the plaintiff 
his one-third share of the mesne profits (to 


favour of minors. 


(10) 128 P. R.1894. 

(11) 190. 182. 

(12) 6 C. L. J. 462. 

(13) 16 O. W. N. 109; 890. 220; 11 Ind. Cas. 939. 
(14) 25 A. 355; A. W, N. (1903) 80: 

(15) 26 A, 623; A. W, N. (1904) 146; 1 A. L, J, 344, 
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be ascertained in execution) from the date of 
suit Llth August 1892 until delivery of the 
lands or until three years from this date 
whichever event first occurs.” The direction 
for the ascertainment of the mesne profits in 
execution was apparently made under section 
all of the Code. Section 412 enacted that 
with regard to mesne profits prior to the 
institution of the suit “the Court may deter- 
mine the amount either by the decree itself, 
or may pass a decree for the property and 
direct an inquiry into the amount of mesne 
profits, and dispose of the same on farther 
orders.” Where the decree provided for the 
mesne profits up to the date of delivery of 
the property, the inquiry had necessarily to 
be postponed. Section 244 laid down that 
‘questions regarding the amount of any 
mesne profits or interest which the decree 
has made payable in respect of the subject- 
matter of a suit, between the date of its 
institution and the execution of decree or 
the expiration of three years from the date 
of the decree” should be, decided by the 
Court executing the decres, It is argued 
the expression ‘the Court executing 
the decree’ merely designutes the Court 
which is to hold the inquiry into mesne 
profits and that the provision in section 244 
does not make the inquiry a matter relating 
to the execution of the decree. It is not 
easy to see why an inquiry for mesne profits 
accruing subsequent to the date of judg- 
ment given by the Court should bo ` 
regarded as necessary to make the decree 
itself complete. Where the mesne profits 
relate tothe period before the decree, it may 
be said that the decree should, striotly speak- 
ing, determine all the rights of the ‘plaintiff 
including the claim to mesne profits up to 
the date of the decree; but ib is doubtful 
whether this argument can apply to mesne 
profits subsequent to decree. Whatever the 
strictly logical view of the matter may be, it 
appears to us that the object of the provis 
sions of the Code was to enable the Court to 
separate the question of mesne profits from 
the claim to the land ,to relegate the former 
to proceedings in execution. It was certainly 
within the competence of the Legislature to 
do so; and it was regarded as promoting the 
convenience of litigants and th® Ooart. 
According to section 244, the inquiry need 
not be held by the Court which tried the 
suit, If the execution of the deoree is trans- 
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ferred to another Court, it might be held by 
Buch Court. The inquiry may not logically 
be one relating to the execution of the 
decrees ; buf, in our opinion, it was the inten- 
tion of the Legislature to make ita part of 
the execution proceedings. This explains 
the reason for its inclusion in section 
244. The language of clause (c) of that 
section “any other question relating to the 
execution ° shows that the inquiry into the 
amount of mesne profits was also to be re- 
garded as a question relating to execution. An 
application for the ascertainment of mesne 
profits must, therefore, according to the Code 
be regarded as an application for execation 
though it may be that the- decree, in so far 
as mesne profits are concerned, would be in- 
complete.until they have been ascertained. 
It may be right to hold that within the 
meaning of section 239 of the repealed Code, 
the twelve years prescribed therein for the 
execution of a decree for money would run 
only from the date when the mesne profits 
are ascertained; for it may be said that 
until that is done, it cannot be said that 
there is a°decree for money. In this view, 
the actual decision in Harmanoje Narain 
Singh v. Ram Prasad Narain Singh (12) may 
not be open to exception and the observation: 
in Puran Ohand v. Roy Radha Kishen (11), 
that the decree is not complete with re~ 
gard to mesne profits for the purpose of 
execution until they have been ascertained, 
may also be unexceptionable; but this does 
not show that an application for the 
ascertainment of mesne profits would not 
be an application for execution as held 
by the Calentta and Allahabad High 
Courts. «The Code expressly made it such. 
Ram Kishore Ghose v. Gopi Kant Shaha (16) 
is in accordance with this view. Mzdnapore 
Zemindart Oo., Limited v. Kumara Naresh 
Narain Roy (13), no doubt, contains an obser- 
vation that the whole decree including the 
decree for possession must be regarded as 
incomplete until mesne profits are ascertain- 
ed; but with all deference we are for the 
reasons already stated unable to agree in this 
view. It is not supported by the earlier deci- 
sions of the Calentta High Court. Ibt is 
based partly upon a judgment of the Privy 
Council in Radha Prasad Singh v. Lal Şahab 


Rai (16). But that case does not support the 
" (16) 28 C, 242, 
(17) 18 A. 63; 171, A. 160. 
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proposition. There although there was a 
declaration that the original defendants 
were liable for mesne profits, the decree 
did not determine the important question 
whether ths defendants were liable jointly 
or severally in respect of wrongful occupation, 
There was no adjudication upon any of these 
matters untila long time after the original 
decree and until after the death of the 
defendants whose representatives wera 
sought to ba made liable. The decision of 
their Lordships was that the representatives 
not having been made parties to the inves- 
tigation about mesne profits, they were not 
liable for the amount adjudged against them. 
Their Lordships did not decide any question 
of limitation. The appellant relies also on the 
decision of the Court in Vydianatha Aiyar 
v; Subramanian Pattar (18). There the decree 
directed that the costs of one of the parties’ 
should be paid by the other when ascertained. 
The ascertainment was not’ directed to be 
made in execution proceedings. The Court 
had no power to give such a direction. The 
question was when limitation began to run 
for the execution of the decree. It was held 
that the decree was complete only when the 
costs were ascertained. We d> not think 
that the case affords any support to appel- 
lant’s contention here. According to section 
48 of the present Code, the execation of all 
decrees except a decree granting an injunc- 
tion “will be barred after the expiration of 
twelve years. An application for the 
ascertainment of mesne profits being in our 
view an application for execution, we must 
hold that it is barred by the provisions of 
the section. 


Bat it is contended that this case must ba 
decided according to the provisions of the pre- 
sent Procedure Code which, by Order XX, 
rule 12, directs that in a suit for the recovery 
of immoveable property and mesne profits, 
the Court may direct au inquiry as,.to the 
mesne profits and should pass a final decree 
ia accordance with the result of the inquiry, 
The effect of the provision is to make the 
decree, so far as mesne profits are concerned, 
complete only when the amount has basen 
ascertained whfle not making the rest of the 
decree incomplete till then. In thig View, anu 


(18) 21 M. L. J. 546; 10 M. L. T. 69; (1911) 2 M. W. 
N. 93; 10 Ind. Cas. 552, i (1911) 2 BL. W, 


592 
NARPAT BAI v. NAUSHARIA MAL. 


application for the ascertainment of mesne 
profits would not ba one for execution of the 
decree, though the question might then arise 
whether Article 181 would not apply to 
auch an application. We are, however, of 
opinion thal the question whether the appli- 
cation is one for execution or not should be 
decided in accordance with the provisions of 
the repealed Code. The effect to be given to 
a document and to the proceedings of a Court 
must be decided by the law in force when 
the document was executed or the proceed- 
ings were passed. The decree for mesne pro- 
fita in this case cannot be regarded as incom- 
plete and incapale of execution on the ground 
that according to the present Code it would 
be sojregarded. This view is, ia our opinion, 
in accordance with the decisions discussed at 
pages 324 to 333 of Maxwell on the Inter- 
pretation of Statutes. See also the judg- 
ment of this Court in Second Appeal No. 117 
of 1911. 

. Lastly, it is contended that the application 
is not barred ab any rate so faras the 
recovery of outstaudings is concerned inas- 
much ag they had not been collected by the 
defendant ab the time of the decrea, according 
to which. the plaintiffs are entitled to racover 
their share. when the outstandings are 
collected. But the application for execution 
does not state when they were collected or 
that they have been collected at all. It does 
not, therefore, disclose any right on the part of 
the plaintiff to recover anything from the 
defendants., In the result, the appeal is 
dismissed with costs. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
| Orvit Revision Petition No. 488 or 1912. 
January 16 1912. 
, Present: —Mr, Justice Kensington. 
NARPAT RAI—~—Puatntiry— PETITIONER 
Versus R 
NAUSHARIA MAL AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
Landlord and tenant-—Lease executed in favour of 


“ Hindu father living jointly. with his sons—Tenant bound 


to pay rent to father, 
Where a lease of immoveable property has been 
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į l : 
executed in favour of a Hindu father living jointly 
with his sons, the tenant is bound to pay the rent toe 
the father andis not concerned with any dispute 
between the father and the sons inter se and even if 
spns have been joined as nominal defendants - in the 
rent suit, the matter should be treated between the 
father and the tenant alone. 


Petition for revision, under section 25 of 
Act IX of 1887 from the decree of the Judge, 
Small Qause Court, Lahore, dated, 13th 
January 1912, decreeing plaintiff’s claim in 
pars. 

Rai Bahadur Lala Sukh Dial and Lala 
Hukam Ohand, for the Petitioner, 
Mr. Gokal Chand Naurang and Bhagat 

Gobind Das, for the Respondents, 

JUDGMENT.—This is an application by 
the plaintiff for revision of a Small Causa 
Court decree deciding thatthe plaintiff is 
entitled to one-sixth only of the rent claimed 
namely, Rs. 123-3-6, 

There has unfortunately been a long dispute 
between the plaintiff and his sons about the 
family estate valued at several lakhs. Ib has 
been ultimately decided by the Chief Oourt 
on the 3rd January 1911 that the plaintiff’s 
share la the property is limited to one-sixth. 
The present dispute covers one trifling 
portion of this property. [It appears that 
while the main dispute was pending, the 
plaictiff leased a shop to the defendant, 
Nausharia Mal. Taking advantage of the 
family quarrel, this defendant declined to 
pay reat tothe plaintiff at the rate agreed 
oo. He was praviously sued for rent for a 
certain period in the Small Cause Court, and 
on the 2nd November 1910, that Court gave 
the plaint a deeree for Rs. 144, and by 
my order of the 27th November 1911 on Civil 
Revision No. 1571,1 declined to interfere 
with that decree. 


The plaintiff has now claimed for further 
rent due from the Ist June 1910 to the 26th 
October 1911, eab the prior rate of Rs. 4a 
month up to the 3lst August 1910, at an 
enchanced rate of Rs. 8 a month from 
Ist September 1910, to the 26th October 
1911. This enhanced rent was claimed on 
the ground that the tenant declined to vacate,. 
and it is admitted that the defendant is still 
in possession. The shop in dispute has 
eventually been allotted tothe plaintiff's 
sons and as the notice to quit “was given 
during the pendency of the main case between 
plaintiff and his sons, I do not consider the 
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plaintiff is entitled to demand au enhanced 
rent for any part of the period claimed. 

On the other hand, I do not think that the 
Small Cause Court is right in restricting 
plaintiff to a one-sixth share of the rent 
claimed. It is, no doubt, true that by final 
settlement plaintiff only receives one-sixth of 
total estate, buf in the first instance, the de- 
fendant was his sole tenant and as such could 
not escape liability for rentto the plaintiff. 
The defendant is not concerned with the dis- 
putes between father and sons inter se, and 
though the sons have been joined as nominal 
defendants in the present case, the matter 
should be treated as between plaintiff and de- 
fendant No. I alone, Following the decision 
in the previous case, Civil Revision No. 1571, 
it should be held that the plaintiff is entitled 
to recover this rent, and it may be hoped that 
the sons will have the good sense to leave this 
paltry sum out of the account between them 
and their father. The shop has now been 
allotted to them and this is all that they 
really require. 


The revision is accordingly allowed and 
plaintiff is given a decree against defendant 
No. 1 for Rs. 67-8 0, being the rent at Rs. 4 
a month for the entire period claimed. 
Ag the plaintiff has succeeded to the extent 
of one-half his share, the order as to costs 
will be that the parties shall pay their own 
throughout, 

Revision allowed. 


CALCUTTA HIGH COURT. 
Seconp Civiz Appeat No. 1679 or 1909. 
November 26, 1912. 

Present: —Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 
SHOSHI KUMAR BHATTACHARJEE 
— PLAINTIFF — APPELLANT 
Versus 
GOUR KISHORE CHAKRAVARTI AND 
ANOTHER—- DEFENDANTS — RESPONDENTS, 

Land Registration Act (VII B. C. of 1876), ss. 78, 
81—Non-registration of plaintifs name in the Oollector- 
ate, effect of ~~ Suit for arrears of rent-— Written contract 
—Kabuliyatin fusour of plaintif’s predecessor-~Term 
still existing—Matntainability of suit. 

The defendants executed a kabuliyat infavour of A., 
the period of which had not terminated. After A.’s 


death, his heirs brought a suit for rent against the - 


defendants. The plaintiffs were nob registered pro, 
prietors within the meaning of section 78 of the 
Bengal Land Registration Act, 1976: 

Held, that the existence of the written contract. 
which was still subsisting, affected the provisions of 
section 78, under section 81 of the Act, and that tha 
suit was maintainable, 


Appeal from the decree of the first Sub- 
Judge of Chittagong, dated April 80th, 1909, 
reversing that of the first Munsif of Patiya, 
dated December 3rd, 1903. 

Babu Khitish: Chandra Sen, for 
Appellant. 

Babu Sarat Ohandra Lahiri, for the Res- 
pondents. 


the 


JUDGMENT. 

Sreeuen, J.—In this case, the plaintiffs 
sued the defendants for rent for six years in 
respect of certain homestead lasd. The 
defendants held the land under a man who 
was father of one of the plaintiffs and 
brother of the others. They execated a 
kabulcyat in his favour, the period of which 
has not terminated. The suit was brought 
after the death of the original lessor and the 
lower Appellate Oourt has held that it must 
fail on the -ground that the plaintiffs are 
not registered proprietors within the 
meaning of section 78 of the Land Regis- 
tration Act (VIL of 1876 B. C.), and 
are not entitled to any relief under section 
81 of the same Act. Without considering the 
question whether the plaintiffs in this case 
are affected by section 78, we are ofopinion 
that the Judge has erred in holdiag that the 
existence of the written contract does not 
affect the provisions of the previous section. 
The contract is still in exiafence. The 
defendants are holding the land under their 
rights acquired under that contract, There 
is, therefore, a written contract and nothing 
contained in section 78 can be held to inter- 
fərə with the conditions of that contract, one 
of which is that the defendants shall pay the 
rent which the plaintiffs seek to recover from 
them. It is argued before us that the plain- 
tiffs are not entitled to sue as representatives 
of the deceased. The Munsif, however, held 
that they were so entitled and this finding 
has not been upset and apparently was not 
attacked in appeal. 

The result is that this appeal must succeed, 
the judgment and decree of the lower 
Appellate Court are set aside and its other 
findings being in favour of the plaintiffs, the 
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suit must be decreed with costs in this Court 
and in the lower Appellate Court. 
CHETTERJER, J.—I- agree. 
Appeal allowed. 


. COURT OF FINANCIAL COMMIS. 
SIONER, PUNJAB. 

Revenve Arrear No. 12 or,1912-13. 
December 17, 1912. 
Present:—Mr. Fenton, F, O. 

ATAR SINGH—~Arpsniant 
VErEUE 
GANGA SINGH—Responpent, 

Zaildari— Qualifications of candidate— Acquisition 
of Lambardari by special arrangement—Deputy 
Commissioner's order not to be reversed without very 
strong grounds. 

-~ Appeals in Zaildari cases should not be encouraged 
and the orders of the Deputy Commissioner in all 
cases, if possible, should be upheld. 

In Zaildari cases as in Lambardari cases, resort to 
special arrangement to remove disqualification or to 
acquire qualification is unobjectionable, For instance, 
in order to be eligible, a candidate for Zaildarship 
may induce a Lambardar to resign in his favour the 
lambardart. 

The position of an Inamdar is superior to that of 
a mere Lambardar and the Deputy Commissioner's 
recommendation for the candidature of the former 
cannot be rejected without very strong grounds, 

In making such an appointment previous good 
public services of the candidate and the fact of his 
discharging the duties satisfactorily, when acting 
as sarbarah®of the flate Zaildar, deserve special 
consideration. 

Appeal from the order of the Commissioner, 
Jullundhar, dated Sth September 1912, 
reversing that of the Deputy Commissioner of 
Jullundhar, dated 26th January 1912, appoint- 
ting appellant Atar Singh as Zaildar, 

Mr. Nihal Chand Mehra, for the Appellant. 

Rai Bahadur Lala Sukk Dyal, for the 
Respondent. 

JUDGM#NT.—The Collector appointed 
Atar Singh to be Zarldar. On appeal, the 
Commissioner appointed Ganga Singh. 

Atar Singh now appeals, 

In the Circular of the, Financial Com- 
missioner No. 16, dated 21s March 1876, 
Revenue Officers were instructed that appeals 
in Zatldart cases should not be encouraged 
and that the orders of the Deputy Com- 
missioner should, in all cases, if possible, be 
upheld, This principle wag re-asserted and 
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affirmed in the rulings of the ‘Financiele 
Commissioner noted below and it-has been 
held that to justify the setting aside of 
the Deputy | Commissioner's selection, con- 
vincing: reasons must be given. 

In the present case, the Commissioner hae 
been influenced by the circumstance that 
Attar Singh obtained the lambardarship; 
which makes him eligible as a Zazldart 
candidate, by aspecial arrangement with a 
relative who resigned in his favour. The 
Commissioner describes this acquisition of a 
qualification as “a mere piece of juggling.” 
This description is, I think, somewhat harsh. 
In lambardari cases, it has‘been held by Sir 
J. Lyall and Sir Lewis Tupper that resort 
to special arrangements in order to remove 
disqualifications or acquire qualifications is 
unobjectionable [Khushald v. Ram Rikh (1) 
and Fakeria v. Munga (2)]. Inthe present 
case, there is all the more reason for approv- 
ing the acquisition of a qualification by }Atar 
Singh, in that it enabled the- Deputy Com- 
missioner to appoint the most eligible can- 
didate without contravening the principle 
that the Zazldar should, if possible, be one of 
the Lambardars of the zail. But even if 
Atar Singh had not acquired a Lambar- 
dart qualification, I consider that the 
Commissioner ought to have approved 
his candidature as he was empowered 
to do. Having been previously selected, 
though not a Lambardar, as Inamdar in 
the Zail, Atar Singh was presumably an 
eligible candidate for the Zaldarship as his 
selection as Inamdar implied that his 
merits exceeded those of other Lambardars in 
the zail. 

That Atar Singh’s claims judged by his . 
record and his certificates give him a title to 
preference over Ganga Singh has, I consider, 
been established by the Deputy Commissioner, 
especially the circumstance, that he acted as 
sarbarah of the late Zacldar and in that 
capacity gave satisfaction, entitles him to 
consideration. 

Accordingly, I accept this appeal and 
reversing the order of the Commissioner, I 


(1) 14 P. R. 1881 Rev. 
(2) 8 P. R. 1908 Rev.; 99 P. L. R. 1903. 





*Shankar Y. Kalu, 6 P. R. 1887 Rev.; Sandhi v. 
Rudan Chand, 5 P. R. 1890 Rev. ; Attar Singh, Y: 
Baghel Singh, 3 P. R: 1892 Rer, 
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appoint Atar Singh to be Zatldar. 
will pay their own costs, 
Appeal accepled, 


CALCUTTA HIGH COURT. 
MISCuLLANEOUS Civiu Appgeat No. 113 or 1912. 
7 February 12, 1913. 
Present: —Justice Sir Herbert Oarndnuff, Krr., 
and Mr. Justice Beacheroft. 
KHETRA MOHAN CHATTERJEE AND 
OTHERS — DECREE. HOLDERS —APPELLANTS 


VErsSUus kh 
MOHIM CHANDRA DAS -—-JUDGMENT- 
DEBTOR—~ RESPONDENT, 


Execution of decree—Rent decree—Instalment decree 
in rent suit, whether rent decree~Instalments running 
over more than three years from date of decree—Non- 
payment of last instulment—Haecution—Limitation— 
Bengal Tenancy Act (VIII of 1885), s. 184, Sch. IIL, 
Art. 6—Quilibet potest renunciare jure prg se intro- 
ducto, where applicable. 

On April 26th, 1907, a consent decree in a rent suit 
for the amount claimed payable in five instalments, 
was made, the last instalment to be paid in January 
1911. The judgment-debtor paid the amount of the 
first three instalments, and on April 6, 1911, the 
decree-holder applied for execution in respect of the 
balance: 

Held, that the application was barred by limitation 
under Article 6 of Schedule IIL of the Bengal Tenancy 
Actas the decres was one made under that Act, 
and the parties were not at liberty to contract them- 
gelves out of the law of limitation and extend the 
period prescribed thereby. 

The maxim quilibet potest renunciare jure pro se 
introducto 18 restricted to legal provisions intended 
for the benefit of individuals, and does not apply to 
rules of law based, as are statutes of limitation, on 
publio policy and general considerations. 

Kristo Komal Singh v. Huree Sirdar, 13 W. B. (F. B.) 
44; Lalla Ram Sahoy v. Dodraj Matho, 20 W. R. 395 
and Noban Nusya v. Dhon Mahomed, 5 O. 820; 60. L. 
R. 136, referred to. 

Baikanta Nath Mittra v. Aughore Nath Bose, 21 OC. 
387 and Thakomoni Dasi v. Mohendra Nath Dey Sarkar, 
3 Ind. Cas. 389; 10 C. L. J. 463, relied upon. 


Appeal from the order of the Additional 
District Judge of 24-Pergannahs, dated De- 
cember 13th 1911, affirming that of the 
first Mansif of Diamond Harbour, dated July 
18th, 1911. 


Babu Atul Keishna Roy, for the Appel- 
lant:—A deeree for rent cannot be made pay- 
able by instalments: Shib Narain Mukerjee 
v. Bagkunti Narain Ishar, 11 C. W. N. 857. 


pherefore, it the present instance, the decree 
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being an instalment decree should be consi- 
dered not as a rent decree but as a money 
decree and consequently Article 6 of Schedule 
III of the Bengal Tenancy Act is not appli- 
cable here. 

The parties are at liberty to contract 
themselves out of the Bengal Tenancy Ast, 
and in the present case, section 178 of the 
Act is no bar to such a consent decree. 


JUDGMENT.—In the case out of which 
this appeal arises, the plaintiffs, the sole 
landlords, sued ,the defendant for rent and 
obtained, on the 265th April 1907, a consent- 
decree for the amount claimed (Rs. 315) pay- 
able in five instalments, the last to be forth- 
coming in January I911. On the 24th. 
February 1909, the defendants paid the exact 
amount of the first three instalments together, 
and on the 6th April 1911 the plaintiffs ap- 
plied for execution in respect of the balance. 
The application, which was thus made more 
than three years after the date of the decree, 
has been dismissed by both the Courts 
below as time-barred by Article 6, as amended, 
of the third Schedule to the Bengal Tenancy 
Act, 1885. 


The plaintiffs have now preferred this 
second appeal, and the first point taken on 
their behalf is that the Article quoted has no 
application. In my view, however, this is 
not so. Read with section 184, the Article 
provides, in these words, that “every appli- 
cation for the execution of a decreas made 
under this Act in 4 suit between landlord 
and tenant to whom the provisions of this 
Act are applicable, and not being a decree 
for a sum of money exceeding Rs. 500, 
shall be made within three years from the 
date of the decree, and every such appli- 
eation made after the period of limitation 
so prescribed shall be dismissed although 
limitation has not been pleaded.” That a 
decree for rent in a suit in which” the 
parties are bound by the provisions of the 
Bengal Tenancy Act, 1885, is a decree made 
under that Act was laid down by Petheram, 
O.J., and Beverley, J., in Batkanta Nath Mittra 
v. Aughore Nathe Bose (1), and has, so far 
as I know, never been doubted, save in the 
case, which is not the case here, of a oo- 
sharer .suing before the Act was amended in 
1907. The provisions of the Actareadmittedly 


(1) 21 0. 387, 
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applicable to the parties before us. There- 
fore, the Article applies; for the language 
is plain and refers to all decrees for rent in 
suits brought by landlords against tenants as 
such where the parties are bound by the pro- 
visions of the Tenancy Act of 1885, and not 
by those of, for example, the Transfer of 
Property Act of 1882. This isin consonance 
with the views expressed by Mookerjee and 
Vincent, JJ., in Thakomont Dasi v. Mohendra 
Nath Dey Sarkar (2), which I am disposed to 
follow rather than the later ruling of Brett 
and Sharf-ud-din, JJ., in K. B Dutt v. Gostha 
Behary (3). 

But the next and remaining contention is 
that the defendant, by consenting to a decree 
which expressly provided for a payment after 
the expiration of three years from its date, 
impliedly agreed to waive the special rule 
of three years’ limitation and submit to a 
simple money decree and the ordinary rule 
of limitation. This at once raises the question 
whether the parties to a suit can contract 
themselves out of the law of limitation and 
extend the period prescribed thereby. I am 
of opinion that the reply to this question must 
be in the negative. 

The principle (on which the appellants 
rely) that any one may renounce the benefit 
ofa right introduced in his own favour, 
quilibet potest renunciare jure pro se intro- 
ducto, is essentially restricted to legal provi- 
sions intended for the benefit of individnals, 
and does not apply to rules of law based, as 
are statutes of limitation, on public policy 
and general consideration. Nor—See Broom’s 
Legal Maxims, Edition 8, at page 551— 
dces the maxim seem to be applicable 
where an express statutory direction en- 
joins compliance with certain conditions. 
Therefore, in Kristo Komal Singh v. Huree 
Sirdar (4), a Full Bench of this Court 
held that the fact of a deoree-holder agreeing, 
as in this case, to accept payment of his 
decree by instalments and binding himself 
not to issue execution within a certain time, 
did not affect the question of limitation, 
“Tf” observed Peacock, C. J., “a man hav- 
ing a cause of action against ne should 
say to that person, ‘I will not sue you for 
20 years,’ he would not acquire a right to 
sue after the period of limitation fixed by 

(2) 10 ©. L. J. 463; 3 Ind. Cas. 389. 


(3) 16 C.L.J. 879; 16 C.W.N. 1006; 17 Ind. Cas. 207. 
(4) 13 W. R. (F. B.) 44. 
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law.” Againin Dalla Ram Sahoy v. Dodrty 
Matho (5), Phear and Morris, JJ., united in 
expressing a doubt whether in any case 
parties could by consent free themselves from 
or remove their case out of the Statute of 
limitations. And, similarly, Prinsep and 
Maclean, JJ., in Noban Nusya v. Dhon 
Mahomed (6), held that no conduct of the 
parties could in any way affect the period of 
limitation, within which an agreement could 
have been registered under the Indian Regis- 
tration Act, 1877. 

The result is that I would dismiss this 
appeal. 


Appeal dismissed, 
(5) 20 W. R. 395.1 
(6) 5 C. 820; 6 O. L. B. 186. 


PUNJAB CHIEF COURT. 
Ssconp Civiu APPRAL No. 328 or 1912. 
August 1, 1912. 
Present:——~Mr. Justice Ratbigan. 
SHAM SINGH—Ptaintire —APPELLANY 
versus 


SUHEL SINGH—Derenpanr—Reseonpent. 

Pre-emption-~- Watver—Father’s waiver when binding 
on son—Punjab Pre-emption Act (Il of 1905), ss. 11 
and 12, 

A pre-emptor, who claims under the proviso to 
seotion 11 of the Punjab Pre-emption Act II of 1905, 
is bound by the waiver of his ‘father, although 
itis not so in cases governed by section 12 of the 
Act. 

Mahmud Bakhsh v. Hussan Bakhsh, 7 P. R.1912; 
155 P. W. R. 1911; 239 P. L. R, 1191; 11 Ind. Cas. 708, 
distinguished. 


Second appeal from the order of the Divi- 
sional Court, JuJlundhar Division, dated 13th 
February 1911, reversing that of the Sub. 
Judge, Jullundhar, dated 17th June 1910, 
decreeing plasntiff’s claim. 

Lala Hukm Chand, for the Appellant. 

Rai Sahib Pandit Shiv Narain, tor the 
Respondent, 

JUDGMENT.—Thoe sole question involved 
in this petition for revision is whether a pre- 
emptor, who claims under the proviso to 
section 11 of the Punjab Pre-emption Act, 
is bound by the waiver of his father who was 
alive at the date of sale and tonsented in 
expressed terms to it. The Divisional Judge 
has held that he is so bound, and after full 
consideration of the question, I think this 
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conclusion is correct. The only person 
under the proviso who-is entitled to claim 
pre-emption is the person who at the time of 
the sale is recorded as the owner of agri- 
cultural land in the estate in which the 
property is situate. Atthe date of sale in 
the present case, the person so recorded at 
that time was the plaintiff's father, and he, 
and he alone could then have claimed pre- 
emption. The plaintiff, his son, would have 
had no right to come forward at that time 
and when on the death of his father, sub- 
sequently, he does not come forward with 
his claim, he obviously claims pre-emption 
not independently of this father’s rights, 
but through his father, inasmuch asin order 
to succeed he would have to tack on to his 
possession the possession of his own 
father in order to prove that his father and 
himself had been recorded as owners for 20 
years previous to thedate of sale. It seems 
to me that in cases falling under proviso 
to section 11, the case is very different from 
those which are governed by section 12 of 
the Act. Inthe latter case, as pointed out 
in Mahmud Bakhsh v. Hussan Bakhsh (1), 
each collateral has an independent right of 
pre-emption in order of succession and a 
son has a right given to him by the statute 
independently of his father. 

For these reasons, [hold that the plaint- 
if’s suit was rightly dismissed by the 
Divisional Judge and I reject this appeal 
with costs, 
i Appeal rejected. 


(1) 7 P. R. 1912; 155 P. W. R, 1911; 239 P. L. R; 
1911; 11 Ind, Ces. 708. 


CALCUTTA HIGH GOURT. 
Seconp Civit Appear No. 604 or 1911. 
February 10, 1913. 
Present:—-Mr. Justice Holmwood and 
Mr. Justice Chapman, 

“Sheikh BABUJAN AND OTHERS— DEFENDANTS 
~—-APPELLANTS 
versus 
RAMJADD] SHEIKH. AND orners— 


LAINTIFFS——~ RESPONDENTS. 
Landlord and tenant — Prescription —Easement~— 
Right of tenant to irrigate field from landlord's tank— 
AcqWisition of right by prescription, 
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A tenant can acquire the right to irrigate his field 
from the landlord’s tank by continuous and open user 
from time immemorial. 

Madub Das Batragi v. Jogesh Chunder Sarkar, 300, 
281,and Ramessur Persad Narain Singh v. Koonj 
Behari Pattuk, 40. 633; 6 I. A. 33, relied upon. 


Appeal from the decree of the District 
Judge of Burdwan, dated December 15th, 
1910, modifying that of the Second Mansif 
of Katwa, dated September 30th, 1909. 

Babus Bipin Bikari Ghosh (Junior) and 
Pyari Mohan Ohatierjee, for the Appellants. 

Babas Dwarka’ Nath Ohakravarité and 
Kali Kinkar Ohakravart:, for the Respond- 
ents. 

JUDGMENT. —-The only question which 
arises in this second appeal is whether a 
tenant can acquire the right to irrigate his 
field from the landlord's tank by continuous 
and open user from time immemorial. The 
lower Courts have found that he can, and 
we agree with them. The matter seems 
to be concluded by the judgment of Maclean, 
C. J., in Madub Das Batragi v. Jogesh 
Ohunder Sarkar (1); there the plaintiff was 
a cultivator of the village and the tank 
belonged to the maliks of the defendant, 
who claimed exclusive right to open the 
irrigation channels leading up into the 
tank at their pleasure and denied the right 
of the tenant. The learned Chief Justice 
pointed out that onthe findings of fact in 
the case, which apply equally to the present 
case, “we may reasonably hold that a pre- 
sumption arises that this enjoyment had an 
origin which conferred a right;” and he relied 
upon the case of Ramessur Persad Narain Singh 
v. Koonj Behari Patiuk (2). He pointed out 
that some doubt might arise on the principle 
of English cases; but the English cases did 
not seem to be quite in accord with the 
view entertained in Indian cases, and on 
the whole he came tothe conclusion that 
a case of this nature is governed by the 
principle of the Privy Council authority to 
which we have just referred. na 4 


The learned Vakil for the appellants cites 
to us the case of Subramania Pillat v. The 
Secretary of State for India(3), where, as pre- 
liminary to clearing the ground in a some- 
what complicated ‘case, the Madras Jadges 
laid down, and very properly laid; down, 

(1) 30 C. 281. 


(2) 40. 633; 6 I. A. 3 
(3) 34 M. 351; 9 Ind. Oas, 9; 9 M. L. T, 181; 21 M.L, 


J. 132, 
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“whether enjoyment is set up as the basis 
of a title by prescription or as evidence 
on which a lost grant should be presumed, 


the same characteristics will be necessary.” ` 


The same characteristics of what? Obvi- 
ously the aaswer is of the evidence; and the 
legal question as to whether a tenant can 
be said to hold against his landlord as of 
right does not arise. 
case is the same as it would have. been if 
it was another person holding as of right 
against the landlord. it has the same 
characteristics. The user is continuous, it 


is open, and if it were not for the fact that: 


the plaintiff is a tenant and, therefore, may 
be said to have been holding by permission, 
it would be as of right. The characteristics, 
therefore, of the evidence are the same and, 
therefore, an ancient grant will be presumed 
and this presumption seems to us to be all 
the stronger fromthe fact that the old 
Regulation of Bengal IX of 1793 and sec- 
tion 76 of the Bengal Tenancy Act contem- 
plate tanks and reservoirs for the storage 
of water for agricultural purposes, and the 
prescriptive right to the use and storage of 
water as claimed by the tenant against his 
landlord after immemorial user is, therefore, 
not repugnant to the law in this country, as 
was pointed out in the argument in the case 
of Madhub Das Bairagi v, Jagesh Ohunder 
Sarkar (1), to which we have just referred. 

We think that the learned Judge in the 
Court below is quite right in his finding 
of fact that there was an implied grant and 
that this right to the use of water is based 
upon such grant, and the appeal is, there- 
fore, dismissed with costs. 


Appeal dismissed, 





COURT OF FINANCIAL COMMIS- 
* « SIONHR, PUNJAB. 
Revenvg Revision Petition No. 145 or 1911. 
1912, 
November 9, 1912. 
Present; —Mr. Fenton, F. C. 
DARA -—PLAINTIFE — A PPRALLANT 
VETSUS 
MATU AND OTRARS— DEFENDANTS — 


RESPONDENTS.” 
Occupancy rights—Punjab Tenancy Act (XVI of 
1887), ss. 8, 111, 112—Entry in Wajib-ul-arz . giving 


INDIAN OASES, 


The evidence in the' 


(1913 


Ai r 
= 6 
certain tenants occupancy rights—~Entry not ‘repeated- 
tn subsequent Settlement. 

Anentry inthe Wajib-ul-arz of a village providing that 
tenants-at-will who cultivate for from 2) to 25 years, 
shall be entitled to occupancy rights, when signed by 
both the landlords and tenants, is in the nature of an 
agreement and is binding upon them and upo 2 the re- 
presentatives of the signatories for ever. Its non-re- 
petition in the subsequent Settlemant does nob amount 
to cancellation, and it governs all the lands whether 
oscupied before or after the subsequent Settle- 
ment, 

The question whether an agreement in an adminis- 
tration paper would operate for the term of the 
Settlement only is one of intention, and if anything 
in an administration paper appears to ba intended 
to remain in force beyond the Settlement for which 
ib was made, it would continue to operate as an agree- 


_ ment after a new Settlement has taken place unless 


it is seb aside by anything done at that Settlement. 

Petition for revision of the order of the 
Commissioner, Delhi, dated -19th October 
1911, reversing that of the Collector, Karnal, 
dated 3rd June 1910, decreeing plaintiff’s 
claim by upsetting the order of the Assistant 
Collector, Kaithal, dated 26th January 1910, 
dismissing the claim. 
` Mr. Daulat Ram, for the Appellant. 

Mr, Lakshmi Narain, for the Respondents. 

JODGMENI.—The 1843 Record of 
Rights Wajib-ul-urz contains an entry provid» 
ing that tenants who cultivate for from 
20 to 25 years shall be entitled to ocoupancy 
rights. This wajtb-ul-arz is signed by the 
landlords and tenants, one of the signatories 
being Danna, the ancestor of all the tenants, 
whose claim tò occupancy rights is the 
subject of the present case and Cases Nos, 146 
to 151.. The point at issue in all these 
cases is, whether this provision of the 
wajib-ul-arz is of the nature of an agreg- 
ment binding upto the present time upon 
the representatives of the signatories. The 
Assistant Collector took the view that the 
entry did not amount toa contract but was 
a general offer to the world at large and 
that it was pot followed by acceptance. 
The Collector held that the entry did amount 
to a contract and that the fact of Danna, 
the ancestor of the tenants, signing was 
“as good proof of an acceptance as there 
very well could be.” The learned Commis- 
sioner holds that the entry operates to confer 
occupancy rights in accordance with the 
conditions stated but only in respect of land 
the cultivation of which Was eommenced 
before 1856. He says:— As no entry was 
made in the wajtb ul-are of 1856 repeating 
that offer, I consider that in 1855 the dfifer 
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“was withdrawn.” Accordingly, the Col- 
lector having decreed occupancy rights in all 
land held in tenancy by the descendants of 
Danna in respect of which the 25 years’ pos- 
session provided for in the 1847 agreement 
had been completed, the Commissioner has 
amended the decree by restricting the 
declaration of occupancy rights to the area 
of which the cultivation was commenced 
before 1856, 

1 am unable to concur in Colonel Dallas’ 
view that the non-repetition of the 1847 
entry in the wajib-ul-arz of 1856 amounted 
to acancellation of the agreement of the 
former year. I concede that as regards 
those, who cannot claim as signatories or 
representatives of the signatories of the 
1847 agreement, no cause of action to en- 
force the terms of that agreement can 
arise and to this extent, I concur with the 
Assistant Collector. In Sangat Singh v. 
Punjab Singh (1), it was decided that the 
question whether an agreement in an Ad- 
ministration paper would operate for the 
term of Settlement only is one of intention, 
and that if anything in an Administration 
paper appeared to be intended to remain in 
force beyond the Settlement for which it 
was made, it would continue to operate as 
an agreement after a new Settlement had 
taken place unless it was set aside by 
anything done at the Settlement. So far 
from the wajib-ul-are of the 1856 Settlement 
indicating any intention of curtailing the 
privileges of non-occupancy tenants in the 
matter of acquiring occupancy rights, that 
document goes even further than the wajzb- 
ul-arz af 1847, for in a clause, which none of 
the lower Courts appears to have noticed, 
it is provided that tenants-at-will shall not 
be ejected solong as they pay their rent. 
For the foregoing reasons, I consider that 
the order of the Collector in this and the 
connected cases, which treats as still bind- 
ing upon the descendants of the signatories 
of the 1847 agreement the provisions of 
that document regarding the acquisition of 
occupancy rights, isa right and proper one, 
and [ now restore it, the decree of the Com- 
missioner being set aside, I award plaintiff's 
eosts in the Court of the Commissioner and in 
this Court to plaintiff against defendants. . 


Appeal accepted. 
_ €1) 121 P. R. 1888. - 
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CALCUITA HIGH COURT. 
Saconp Civel Appran No. 4101 or 1910. 
February 10, 1913. 

Present: —Mr. Justice Holmwood and 
Mr. Justico Chapman. 

ABHOY KUMAR DAM AND OTHERS — 
Derenpants—APPELLANTS 
Versus 
UPENDRA NATH GHOSH AND OTSERS 


— PLAINTIFFS -—RESPONDENTS. 

Tort—Liability of'wrong-doers—One of wrong-doers 
agent or lessee of another—Suit against all or some— 
Maintainadility. 

Where more persons than one are concerned in the 
commission of a wrong, the wronged person has his 
remedy against all or any or more of them ab his 
choice, for the wrong-doers are liable for the whole 
damage, and it does not matter whether they acted ag 
between themselves as equals or ons of them as agent 
or lessee of another. : 

Mudun Mohun Singh v. Ram Dass Ohuckerbutty, 6 0. 
L. R. 357 and Biresshur Dutt Chowdhury v. Baroda 
Prosad Chowdhury, 11 Ind, Oas. 504; 15 0, W. N. 825, 
relied upon. 


Appeal from the decree of the Sub-Judge, 
of Sylhet, dated September 10th, 1910, cən- 
firming that of the Mansif of Moulvi Bazar, 
dated May 31st, 1910. 

Babu Ambika Oharan Das, for the Appel- 
lants. 

Babu Brojo Lal Ohakravarti, for the Res- 
pondents, 


JUDGMENT.—This second appeal arises 
out of an application for the ascertainment 
of mesne profits in pursuance of the decree 
of the Appellate Court in a regylar suit be- 
tween the parties. It appears from the 
pleadings perfectly clear that the decree- 
holder got a decree for khas possession with 
mesne profits against both the tenants on 
the land and their landlord, and it is im- 
material whether their landlords who are 
the appellants in this case were intermediate 
tenure-holders or what they were. It was 
found that these appellants and their tenants 
were trespassers and that they were «jointly 
and severally liable for mesne profits ; and 
that being the case, itis settled law that 
where more persons than one are concerned 
in the commission of a wrong, the wronged 
person has bis” remedy against all or any 
or more of them at his choica, for the wrong- 
doers are liable for the whole damage and 
ib does not matter whether they acted as 
between themselves as equals or one of them 
-as agent or lessee of another. This was 
pointed out so long ago as Mudun Mohun 
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Singh v. Ram Dass Chuckerbutty (1), and it 
has been affirmed by this Court in the case of 
Biresshur Dutt Ohowdhury v. Baroda Prosad Ray 
Chowdhury (2), and the rule, which has been 
cited tous from Surja Pershad Narain Singh v. 
Reid (3), was in a case of a totally different 
nature and does not govern this case at all. 
Here it is sufficiently clear what the relations 
of the party defendants were, and that the 
decree-holder got a decree for khas posses- 
sion. That is all we require to know. We 
cannot go behind the original decree to 
inquire into the precise nature of the ten- 
ancies held by the defendants or the precise 
nature of the appellant’ s tenure, 

(+ The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 6C. L. R. 857. 
(2) 15 0. W. N. 825; 11 Ind. Oas, 504. 
(8) 29 0. 622; 6 C. W. N. 409. 


PUNJAB CHIEF COURT. 
Seconp CIvIL APPEAL No, 1052 or 1911. 
February 1, 1912. 
Present:—Mr. Justice Chevis. 
KANHAYA LAL—JUDGMENT- DEBTOR— 
APPELLANT 
YErsus 


“MOHAMMAD SHAFI KHAN—DEOREE- 


‘HOLDER— RESPONDENT. 

` Pre-emption decree— Paying one anna less than pre- 
emption money by mistake—Civil Procedure Code (Act 
Y of 1608), s. 151, O. XX, r. 14. 
. lt isthe duty of the decree. holder in the pre-emp. 
tion case to take all precautions to make sure that 
the requirements of the decree are strictly complied 
with. So, where after the pre-emptor had obtained 
possession of the property in execution of the decree, 
it was found that he had, by mistake, paid one anna 
less than the amount required to he deposited into 
the Court within the time fixed, he was made to re- 
store thé property to the vendee judgment-debtor and 
was not allowed to make up the deficiency. 

Section 151, Civil Procedure Code, 1908, is not ap- 
plicable to such a case. 

Bhagwana v. Goru, 56 P. R. 1910; 188 P. L. R. 1910; 
6 Ind. Cas. 954 and Balmukand y, Pancham, 10 A, 400, 
‘distinguished. 


Second appeal from the sider of the Divi- 
sional Judge, Hissar Division, dated the 
23rd November 1911, confirming that of the 
‘Munsiff, 2nd class, Jhajjar, dated the 19th 
: October 1911, disallowing objection of judg- 
ment-debtor, 
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Rai Bahadur Lala Sukh Dyal, for the Ap- 
pellant, 

Mr, Gullu Ram, for the Respondent. 

JUDGMENT. —The facts of this cage are 
as follows:— 

Plaintif sued and gota deeree for pos- 
session by pre-emption on condition of pay- 
met of Rs. 20 less costs of suit by 26th 
August 1909. On the 12th August 1909, 
plaintiff paid in Rs, 2-7-0. He had previous- 
ly paid in Rs. 4and Rs. 13 9-0 were deducted 
on account of costs. The Divisional Judge 
on appeal upheld the decision of the first 
Court except as to costs, and directed that as 
plaintiff had produced false evidence in the 
case, the parties should bear their own costs, 
He allowed the plaintiff up till the 6th 
November 1909, to make up the full sum 
of Rs. 20. The decree of the Divisional 
Judge recites that the decree of the first 
Court for possession on payment of Rs. 20 
is affirmed, The decree proceeds: — Plaintiff 
is allowed to deposit the money required to 
make up the Rs. 20 pre-emption money in 
Court for payment to the vendee defendant 
on or before the 6th November 1909, failing 
which deposit the suit to stand dismissed. 
The aki to bear their own costs through- 
out.” 


On the 19th October 1909, plaintiff 
deposited a further sum of Rs. 13-8-0. Ha 
was, no doabt, under the impression that this 
was the sum required to make up the full 
sum of Rs. 20, though as a matter of fact he 
should have deposited Rs. 13-9. 


In April 1910, plaintiff got possession of 
the land in execution. In July 1910,*defend- 
ant applied to Court for the Rs. 20 and it 
was then discovered that only Rs. 19-15 
had been paid in. Dofendant then asked for 
possession of the land to be restored tə him 
on the ground that plaintiff had not paid in 
the full sum within due time. 


The lower Courts have held, on the 
strength of Bhagwana v. Goru (1), that the 
conditions of the decree have been complied 
with. The case, however, seems to me dis- 
tinguishable both from Bhagwana v. Goru (1) 
and also from Balmukand v. Pancham (2). 
In the Allahabad case, the first*Coutt decreed 
possession on paymentof Rs. 125 and allowed 


. (1) 56 P. R. 1910; 183 P.L.R. 1910; 6 Ind. Oas, $54. 
(2) 10 A, 400. 
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plaintiff his costs. The plaintiff paid the 
Ks. 125 into Court and then withdrew the 
costs. On appeal, the sam of Rs. 125 was 
raised to Rs. 200 and it was directed that 
the parties should bear their own costs. In 
Bhagwana v. Goru (1), the facts of the case 
were much the same, the first Court giving 
a decree for possession on payment of 
Rs. 430 less Rs. 5-14 costs, the Appellate 
Court raising the sum to Rs. 512 and 
decreeing the parties to bear their own costs. 
In each case, the plaintiff was held to have 
complied with the decree of the Appellate 
Court by paying in the amount by which the 
pre-emption price had been enhanced. In the 
present case, however, the pre-emption price 
has not been enhanced and it is obvious that 
the decree of the Divisional Judge requiring 
plaintiff to deposit the balance of Rs, 20 by 
the 6th November 1909, refers simply and 
solely to the costs which plaintiff had deduct- 
ed when making payment into the first 
Coart on the 12ch August 1909. Plaintiff 
unfortunately did not comply in full with 
the strict requirements of the Divisional 
Judge’s decree and, consequently, according 
to the terms of the decree, the plaintiff's suit 
must be regarded as dismissed. The Divi- 
sional Judge also thinks that the provisions 
of section 151, Civil Procedure Code, can be 
applied in plaintiff’s favour. But I cannot 
regard this section as sufficient to authorize 
a Court in execution proceedings to alter the 
terms of the decree which is under execution. 
The Divisional Judge also thinks that it is 
too late for the judgment-debtor to take 
objection now that plaintiff has taken pos- 
session of the land in execntion. But 
apparently the judgment-debtor objected as 
soon as he discovered that plaintiff had not 
complied with the requirements of the Divi- 
sional Judge’s decree, and I can see no reason 
why, now thatit has been discovered that 
the plaintifi’s suit stands dismissed, the 
defendant should not be allowed to recover 
possession of his land. It is, nodoubt, rather 
a hard case for the plaintiff who by mistake 
has paid in the trifling sum of one anna less 
than the Rs. 20 and so incurred the penalty 
laid down in the Divisional Judge’s decree, 
but itis the duty of the plaintiff in such 
cases to tfke all precautions in order to make 
sure that the requirements of the decree are 
strjctly complied with. 


I accept the appeal and reversing the 


orders of the lower Courts, I direct that pos- 
session of the land be given back to the 
defendant. I leave the parties to bear their 
own costs in execution. 

Appeal accepted, 


MADRAS .HIGH COURT. 
Ciry Civis Court Appran No. 12 or 1911, 
October 18, 1912. 

Present: —Sir Ralph Benson, Kr., Offg. 
Chief Justice and Mr. Justice Sankaran Nair. 
MANDARAM NAMMAIYA OHETTY AND 

ANOTAER— PLAINTIFFS —APPELLANTS 
VETSUS 


MANDARAM THIRUVENGADATHAN 
CHETTY AND ANOTHER-— DEFENDANTS 
— RESPONDENTI. 

Hindu Law'—|Stridhanam — Succession — Married 
woman deserting her husband and leading life o 
degradation— Daughter's daughter preferred to sons born 
in degradation—lIllegitimacy not a ground of prefer. 
ence. 

If a Hindu married woman deserts her husband 
and lives as a coneubine of another person, her 
daughter born in lawful wedlock, who has since the 
degradation of the mother, lived with the latter, 
does not cease to be the daughter of her mother on 
account of the latter’s expulsion from caste, 

The daughter of such a daughter is entitled to 
succeed to the siridhanam of the degraded woman 
in preference to her illegitimate sons. 

Subbaraya Pillai v, Ramasami Pillai, 23 M. 171 at 
p. 177, followed. 

Sivasangu v. Minal, 12 M., 277 at gy. 281, Zara 
Munnee Dassee v, Motee Buneanee,7 Sud. Dew. Ad, 
273, Narasanna v. Gangu, 13 M. 185 and In the 
goods of Kamineymoney Bewah, 21 C. 697, not followed. 

MNegitimacy or degradation cannot be treated as a 
ground of preference. Nor can legitimacy place a 
person in a worse position. 


Appeal against the decree of the Madras 
City Civil Court in Original Suit No. 520 
of 1909. 


FACTS.—One Lakshmamma deserted her 
husband in 1882 and since then*live& with 
the lst plaintiff as his concubine till her 
death in 1907. When she left her husband, 
she brought away with her the daughter 
born to her in lawful wedlock, Kanakamma, 
who was then @child about two years old and 
the latter lived with, and was brought up by, 
her mother and the Ist plaintiff, Kanak. 
amma was married in 1890 by her mother 
and the Ist plaintif, and after marriage, she 
lived with her husband, generally in the 
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house of the lst plaintiff, although she and 
her husband lived sometimes elsewhere. 
Kanakamma, died in 1904 and the 2ad plain- 
tif is her daughter. The defendants are 
the sons of Likshmamma born to her while 
she was living with the Ist plaintiff. 

The suit is for recovery of jewels and other 
articles. The plaint stated that they were 
made or purchased with the monies of the 
Ist plaintiff and although Lakshmamma was 
allowed to have the use of the said jewels, 
sto., the Ist plaintiff retained the ownership 
and was entitled to recover them. If the 
Court, however, found that ownership passad 
to Lakshmamma, the 2nd plaintiff, as her 
daughter’s daughter, would in that case 
have a right to them. The defendants, 
having taken forcible possession of the arti- 
cles after the death of Lakshmamma, the 
plaint prayed for a decree in the alternative 
in favour of the Ist or the 2nd plaintiff as 
the case may ba. 

The City Civil Judge found that the 
ownership remained in respect of certain 
articles with the Ist. plaintiff and passed 
a decree in his favour accordingly. With 
respect to other articles, he found that Lak- 
shmamma was the owner thereof at her 
death and dismissed the suit in respect of 
those articles holding that the defendants, 
who were born to Lakshmamma in her de- 
gradation, bad a right in preference to the 
Qnd plaintiff, à granddaughter by her legi- 
timate daughter. 

. The plaintiffs filed this appeal. 

Mr, M.” Venkatasudba Rao, for the Appel- 
lants: I contend that the 2nd plaintiff is the 
heir of Lakshmamma. It is admitted that the 
sridhanam heirs of Lakshmamma would get 
this property. Under Hindu Law, daughter’s 
daughter would exclude sons. Under what 
rule, then, can defendants claim preference 
over 2nd plaintiff? Degradation does not 
sever kinship between degraded person and 
her andegraded relations. The learned Judge 
concedes it, Assuming that the contrary 
view was ever taken by Madras High Court, 
it is now no longer law. The doctrine of 
severance of kinship having, therefore, been 
disapproved, the ordinary rule of Hindu Law 
remains and should be applied. 

“ The learned Judge holds that Subbaraya 
Pillai v. Ramasami Pillai.(1), lays down 


_ (1) 23 M. 17 Lat p. 177. 


& rale of equity which gives preference to 
degraded relations when there is com- 
p3atition, These observations in Subbaraya . 
Pillai v. Ramasami Piliai (1), are obiter. 


Hven if these dicta should bə accepted, 
2nd plaintiff would bathe heir. Test to be 
applied is—was Kanakamma associating 
with her mother when she was leading a 
degraded life or did she live apart from 
her mother treating her as outcaste? Evi- 
dence shows clearly Kanakamma lived with 
her mother. From observations in Siva- 
sangu vy. Minal (2), Subbaraya Pillai v. 
Ramasami Pillat (l), it seems clear that 
this is the test to be applied. This satisfies 
eqiity. The faci that Kanakamma married, 
cannot deprive her of rights which she would 
possess if she led an immoral life. 


Mr. K. Bushyam Atyangar, for the Respond- 
en's: I do not admit that degradation does not 
saver relationship. Several cases have laid 
down the rule that kinship ig severed. Tara 
Munnee Dassee v. Motee Buneanee (8), Siva- 
singu v. Minal (2), Narasinna v. Gangu (4), 
In the goods of Kamineymoney Bewah (5), and 
several later cases. 


Erven otherwise, 2nd plaintiff cannot have 
preference over defendants. The rule re- 
ferred to in Subbtraya Pillai v. Ramasamz 
Pillai (1), should be given effect to. 

I rely also on Tripurı Oharan Banerji v. 
Sreemutty Hari Mati Dasi (6) and Musammat 
Maharana v. Thakur Prashad (7). 


JUDGMENT.—We see no reason toin- 
terfere with the finding of the Judge that 
the properties which form the subject-matter 
of the appeal before us belonged to Laksh- 
mamma, 


The next question for decision is who is 
her heir. Tbe second plaintiff is the 
daughter of Kanakamma, the legitimate 
daughter of Lakshmamma, who survived 
her daughter. The lst and 2nd defendants 
are the illegitimate sons of Lakshmamma 
born to her after she deserted her husband, 
the father of Kanakamma and while she was 


(2) 12 M. 277 at p. 281. 

(3) 7 Sud. Dew. Ad. 278. e 4 

(4) 13 M. 133. 

(5) 21 0, 697. 

(6) 15 C. W. N. 807; 38 C. 493; 9 Ind. Oas. 657. , 
(7) 12 Ind. Cas, 778; 14 O. 0, 234, 
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living with the Ist plaintiff. She lived with 
him till her death as his concubine. She 
was an outcaste. If all her children were 
legitimate, it is conceded that the 2nd plain- 
tiff as the daughter’s daughter would ex- 
clude the sons. But it is contended that as 
Lakshmamma was put out of caste, the legal 
relation of a respectable daughter ceased, 
and Kanakamma lost all her rights to suc- 
ceed to her. mother. It is also contended 
that even if the legal relation did not cease, 
as'the defendants were living with her in 
her degraded state and Kanakamma was not 


an outcaste, they are entitled to take the. 


property to her exclusion, and reliance is 
placed on the decisions reported as Sivi- 
sangu v. Minal (2) and Subbaraya Pillar 
y. Rumasami Pillai (1). The Judge finds 
that Lakshmamma, when: she deserted her 
husband, took her danghter Kanakamma 
with her, that the latter lived with her 
mother, and was married to one Raghavala. 
Whether Raghavulu is an outcaste is one of 
the questions in dispute. The Judge finds 
that Kanakamma was not an outecaste, and 
though the finding is attacked in appeal, we 
proceed to decide the case on the footing 
that she was not an outeaste. 

Tara Munnee Dassea v. Motee Buneanee (3) 
was a case of competition between a married 
daughter who remained in caste and a pro- 
stitute daughter who lived with her prostitute 
mother both out of caste. It was held by 
the Sudder Court, following the opinion of 
the Pandits, that the prostitute daughter 
excluded the other; the ratio decidend: being 
that the legal relation between the daughter 
in caste and her mother ceased when the 
latter became an outeaste. 

Following this decision, it was held in 
Stvasangu v. Minal (2), that the legal re- 
lation between a prostitute sister and her 
brothers, all children of a prostitute mother, 
ceased when the brothers married and re- 
sumed their caste usage electing to treat 
their sister as a degruded woman. 

Narasanna v. Gangu (4) was really a case 
of succession to the property of a dancing 
rê though it follows Sivasangu v. Minal 

2). 

_ Inso far as these cases decide that prosti- 
tution and empulsion from caste severs the 
legal relation which existed between the 
outcaste and those who remained in caste, 
they have been dissented from in Subbaraya 


Pillai v. Ramasımi Pillai (1), though it 
was conceded that degradation from caste 
may deprive & person according to Hindu 
Law of the privileges to which he might be 
entitled as a member of -the caste. Wa 
follow this ruling and hold that Kanakamma 
did not cease to be the daughter of her 
mother according to Hindu Law, on account 
of the latter’s expulsion from her caste. The 
Judge nevertheless holds that the defendants, 
and not the plaintiff, are entitled to succeed, 
because in Subbaraya Prilad v. Ramasami 
Pillai (1), while expressing their dissent 
from the law as laid down in Sivasang v. 
Minal (2), and Narasanna v. Gangu (4), and 
a Calcutta case, In the goods of Kaminey~ 
money Bewah (5), the learned Judges say 
that the conclusions in those cases in favour 
of the succession of the degraded person may 
be supported on equitable principles. 

There is no doubt that the Judge is right 
in holding that the defendants are entitled 
to succeed to the properties of their mother, 
though born to her while leading a life of 
prostitution. The only question is whether 
the 2ad plaintiff is a nearer heir. 

If the defendants were legitimate sons, 
they would be excluded by the 2nd 
plaintiff. There. is no reason for holding 
that as illegitimate sons their rights are 
higher. 

If the 2od plaintiff were illegitimate like 
the defendants, she would exclude them if 
we follow the rule of the Hindu Law of 
succession to siridhanam or according to the 
contention of the Pleader for the respondent 
she will takeasharein the property with 
defendants Nos. 1 and 2. Wedo not see 
any reason for holding that legitimacy places 
her in a worse position. Lllegitimacy or 
degradation cannot be treated as a ground 
of preference. Where there are two 
claimants to the property of a decaased 
person, and ifone of them recognised his 
relationship to the deceased and performed 
the duties incident thereto in his life-time 
and afterwards, he may possibly exclade 
the other claimant according to the desi- 
sions. Bat in the case before us, ib is found 
that Kanakamma was living with her 
mother as her daughter after the latter was 
pat out of caste. The equitable principle 
referred to in Subbaraya Pillai v, Rama» 
samt Pillai (1) does not, therefore, apply: 
In Musammat Maharana v., Thakur Prashad 
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(7), the competition was between the sons of 
a prostitute woman and her husband’s rela- 
tions. It does not apply to this case. The 
case in Tarapura Charan Banerji v, Sreemutty 
Bari Mati Dasi (6) was not a case of 
competition. We hold accordingly that the 
2nd plaintiff is entitled to succeed to the 
properties left by Lakshmamma. The 
result is that the appeal of the 2nd plaintiff 
is allowed and there will be a decree in her 
favour for possession of the properties in 
appeal. Sheis entitled to her costs through- 
out. The appeal, sofaras the Ist plaintiff 
is concerned, is dismissed with” costs. The 
memorandum of objections also dismissed 
with costs. 


Appeal modified. 


PUNJAB CHIEF COURT. 
First Cryin APPEAL No. 760 or 1909. 
June 19, 1912. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Scott-Smith. 
SHAM DAS AND OTHERS— DEFENDANTS 
— APPELLANTS 
VETERE 


- POHLO RAM-——PLAINTIFE— RESPONDENT. 

| Hindu Law*-Joint family—Acquisitions in names of 
individual members—Nucleus of joint family property 
—Partiai partition — Presumption —Non-production of 
accownt-books. 

The normal state of every Hindu family is joint. 
The mere fact that any particular acquisition is in the 
name of one or more of the brothers does not warrant 
the assumption that it is the exclusive acquisition of 
the person or persons named and not ofthe whole of 
the joint family. 

The presumption arising from a partition of a por- 
tion of the family property that the whole was divided 
is not a strong ne when there is no evidence as to 
what property was actually divided. 

- Ram Kishan Daa v. Tanda Mal, 33 A. 677; 8 A.L.J, 
723; 10 Ind. Cas. 543, referred to. 

Non-production of account books by & party, found 
to have been in possession thereof, raises a strong 
presumption that if they had beene produced, the 
evidence to be gathered therefrom would have been 
unfavourable to him. 


’ First appeal from the order of the District 
Judge, Gujranwala, dated the 26th day of 
March 1909, decreeing plaintiff's claim. 
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Rat Bahadur Lala Sukk Dial and Lalas 
Nihal Ohand, for the Appellants. 

The Hon’ble Khan Bahadur Mr. Muhammad 
Shuft, for the Respondent. 

JUDGMENT.—Thoe pedigree-table of the 
parties to this appeal is as under:— 


GURAN DITTA 


( | 
Sham Das Ladha Mal 


defendant No. I. 


Kirpa Ram 
Pohlo Ram, plaintiff. 


( | | 
Bal Mokund Bishan Das, Daya Ram, Sewa Ram, 
defendant defendant defendant 
No. 2. No, 3. No. 4. 
Sadhu Ram, 
defendant No, b. 


The plaintiff, who is a minor, alleges 
through his guardian that the parties were 
members of a joint Hindu family; Garan Ditta 
died about 12 years ago and after his death, 
his three sons lived and carried on their 
business jointly; that they inherited this busi- 
ness from their father who had been joint 
with them; aud thatthe whole landed property 
at present in possession of the family was 
acquired with joint family funds; that Kirpa 
Ram, father of the plaintiff, died in 1903 and 
after his death defendants Nos. 1 to 5 used to 
give him his share of the produce; that they 
have ceased to do this sinze the appointment 
of Devi Ditta as his guardian and that he has 
received no share during the last three years 
and that defendants now refuse to give him 
anything. He, therefore, prayed for possession 
of one-third of the lands specified in the list 
attached to the plaint. 

Defendants Nos. 1 to 3 pleaded thatwneither 
Guran Ditta nor Kirpa Ram had anything to 
do with the acquisition of the property in dis- 
pate which was acquired by Sham Das and 
Ladha Mal alone; that the family of the 
parties was not joint;and that neither 
Kirpa Ram nor the plaintiff ever enjoyed 
any share of the produce of the land in 
dispute. 

The lower Court found that the parties 
are not at present members of a joint 
Hindu family in the true sense of the term, 
but that the family was joint in all respects 
until the death of Guran Ditfa, dt found 
further that there had been no complete 
separation of Guran Ditta’s sons, and that 
the whole of the property in dispute wig 
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goint family property. It, therefore, gave 
the plaintiff a decree for one-third share in 
the property as claimed. 

From this decree, defendants Nos. 1 to 
5 have appealed, and the appeals have 
been ably argued before ua at considerable 
length. In the lower Court, there was a 
question as to the date of Guran Ditta’s 
death. According to the plaintiff, he died 
about 1897, but according to Sham Das, 


defendant, he died in Sambat 1949, 
corresponding with A. D. 1892. The 
lower Court held that he died about 
1897. Having regard, however, to 


the oral evidence of plaintiff's own wit- 
nesses, the date of his death would 
appear to be nearer 1892 than 1897, and 
respondent’s Counsel has admitted that he 
really did die in 1892, 

A number of witnesses were produced on 
each side. Most of the plaintiff’s witnesses 
are his caste-fellows and belong to the village 
of the parties. Thisis not the case with 
defendant’s witnesses. The lower Court, 
which was the best Judge of the value of the 
oral evidence, was of opinion thatthe weight 
of evidence was in favour of the view that 
the family was jointin all respects so long 
as Quran Ditta lived. This opinion is 
entitled to weight. The normal state of 
every Hinda family “is joint. Guran Ditta 
and his sons admittedly all sat at one shop 
and were assessed jointly to income-tax. 
Even after Garan Ditta’s death, his three 
sons were for many years jointly assessed to 
pay income-tax. This is admitted and 
proved by the evidence of Jagat Singh, 
wasil baqi navts of the Taksih of Wazirabad, 
who produced the income-tax note-book in 
Court. These facts go far towards proving 
that Guran Ditta and his sons conducted a 
joint money-lending business. Pages 12 to 
45 of the printed paper bpok contain a list 
of title deeds and mutations relating to 
lands purporting to have been acquired by 
Sham Das and Ladha Mal. Ont of the 33 
documents comprised in the list, 23 relate 
to acquisitions which took place during the 
life-time of Guran Ditta, 18 out of 33 are in 
the name of both Sham Das and Ladha Mal, 
12 are in the name of Sham Das alone and 3 
in that*of Gadha Mal alone. The strongest 
point in defendants-appellants’ favour, and 
that upon which most stress has been laid 

efore us, is that the names of Guran Ditta 
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and Kirpa Ram do not oceur in any of these 
documents, It is, however, proved even by 
the evidence of defendants’ witnesses that 
Kirpa Ram was either blind or almost blind 
and stayed at home for the most part. Under 
such circumstances, it is quite easy to under- 
stand why his name was omitted from the 
various deeds and mutations. (uran Ditta 
was advanced in years and there would be 
nothing extraordinary in his two sons, Sham 
Das and Ladba Mal, in getting the deed 
executed in their own names as managing 
members of the family. The very fact in 
many instances the name of only one 
brother is entered in a deed, shows that it 
was not considered necessary for the names 
of all the purchasers to appear. Deed No. 10 
in the list is in favour of both Sham Das and 
Ladha Mal, but the four previous deeds which 
formed part of the consideration for it were 
in the name of Sham Das alone. The same 
thing was found in the case of other deeds. 
According to the defendants, Sham Das and 
Ladha Mal jointly acquired all this property 
but the above facts show that in the title 
deeds the name of sometimes one and sometimes 
the other and sometimes the names of both are 
entered. The mere fact then that any particular 
acquisition is in the name of one or more of the 
brothers does not warrant the assumption 
that it is the exclusive acquisition of the 
person or persons named, and not of the 
whole of the joint family. There is some 
land at Ohani Murid village which stands 
in the name of all the three gons of Guran 
Ditta. The deed of sale, which is dated the 
15th July 1897, has been produced in thig 
Court, the consideration of the sale being 
Rs. 128, the details of which are as follows, 
due on a mortgage deed, dated the 19th 
December 1878, Rs. 82-8-0, registration 
expenses Rs. 5-8-0, and cash Rs. 40. The 
defendants say that the prior mortgage 
was in the names of Sham Das and Ladha 
Mal alone and that Re. 40 cash was paid by 
Kirpa Ram. There is, however, no proof 
of this and the presumption certainly is that 
the prior mortgage deed was in favour of all 
the three brothers. Then there is a lease 
dated the 4th March 1897, executed by Khuda 
Dad and others in favour of Kirpa Ram for 
Rs. 1,794, Its translation is at pages 4 and 5 
of the paper-book. The consideration purports 
to be made up of debts due to Sham Das and 
Ladha Mal alone. Sham Das says that Kirpa 
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Ram paid off those debts, but there is no 
proof of this onthe record. The presump- 
tion to be drawu from this lease appears 
to be that the brothers at that time were 
joint. 

The next point to be noticed is that the 
defendants have not produced their account 
books prior to Sambat 1950. They were 
asked to produce them bat Sham 
Das said that plaintiff's mother had taken 
them away. He admitted that he had made 
‘no complaint to the Police charging her 
with this. There is no proof whatever in 
support of this allegation and ‘we consider 
it to be improbable in the extreme and have 
no hesitation in rejecting the explanation. 
These account-books would have shown how 
the family transactions were carried on 
during the life-time of Garan Ditta and 
would. almost certainly have thrown some 
light upon how the various lands were 
acquired. We consider that their non- 
production by the defendants is a very strong 
point against them. We have no doubt that 
had they been produced, the evidenca to bə 
gathered fromthem would have been unfa- 
vourable to the defendants. 

The claim is only for a share of lands. 
Nothing is said in the plaint about any 
other family property. Some of the plaintiff's 
witnesses say that all the other property 
had been divided. No attempt, however, 
was madeto ascertain what property had 
been divided. Mr. Sukh Dial in this 
connection referred us to Mayne’s Hinda Law, 
7th edition, where at page 668, the following 
passages occur:— 

“Where there has been a partition at all, 
the presumption is that it was a complete 
one, and that it embraced the whole of the 
family property. Therefore, if property is 
afterwards found in the exclusive possession 
of the one member of the family, and it is 
alleged that such property is still undivided 
and divisible, the proof of such an allegation 
rests upon the party making it.” 

His argument is that, as there was a 
partition of some family property, the pre- 
sumption is that it was a complete partition 
of all the joint property and that plaintiff 
has no share in any of the property ian 
dispute. We have, however, no information 
as to what property was previously divided and 
we do not think that the above presumption is 
. @ very strong one in the present case, Mr. 
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Sukh Dial cited Ram Kishan Das v, Tanda Ma? 
(1) as authority for the proposition that it 
“is necessary to establish the existence of a 
nucleus of joint family property before. the 
property in the possession of any one 
member can be presumed to be joint family 
property. There is no presumptiou that a 
Hindu family has any joint property.” 

In the present case, however, it is proved 
that Guran Ditta was well-to-do. He paid 
income tax for several years before his death 
and we are quite satisfied that he and his 
sons jointly carried on a money-lending 
business from which they derived consider- 
able profit. During the course of this 
business, a great part of the property in 
dispute was acquired and we consider there 
is a strong presumption that the acquisitions 
were made with the joint earnings of the 
family. Itis not shown at all that Sham 
Das and Ladha Mal had any separate 
business or source of income. It appears 
that Kirpa Ram had an outstanding account 
with Sham Das and Ladha Mal. Sham 
Das has referred to it in his statements 
which are printed at pages 60 and 62 of 
the paper book. It is urgad that this 
account is inconsistent with the theory that 
the three brothers were joint. We bave 
not sufficient information about this account 
to say what inference should be drawn 
from it. The matter has not been gone 
into at all. Some of the landsin disputs 
are situate in the villages of Charka and 
Madrasa aud it appears that in 1894 soms 
proceednigs were taken in hand by the 
Patwari tor the addition of Kirpa Ram’s 
name in the mutation register, hub for 
some reason unknown, the mutation was not 
sanctioned. As we do not know what the 
reason of this was, we are unable to draw 
any inference from the fact. We hold, upon 
a consideration of all the evidenca produced 
in the case, and after giving due weight to 
the able arguments urged by Counsel, that 
Guran Ditta and his sons carried on a joint 
business and acquired property jointly. 
Owing to Guran Ditta’s advanced age and 
Kirpa Ram’s infirmity, Sham Das and 
Ladha Mal were the general managers of 
the business. After Garau Ditta’s death, 
the brothers remained joint for some time 
in all respects. Subsequently, there appears 

© 


(1) 33 A. 677; 8 A. L, J. 723; 10 Ind. Oas, 543. 
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ta have been a division of some of the 
family property but the lands were left joint 
and Sham Das and Ladha Mal used to pay 
Kirpa Ram his share of the prodace. 

Plaintiff is now entitled to his share of 
‘the landed property, and holding that his 
claim has been rightly decreed, we dismiss 
the appeal with oosts. 


* 


Appeal dismissed, 


l MADRAS HIGH COURT. 
Crvin MrsosrLLANeous Secono Apprat No. 70 
or 1911. 
November 22, 1912, 

Present: — Justice Sir Ralph Benson, Kt., 
and Mr. Justice Sundara Aiyar., 
VYAPURI KOUNDAN AND OTHERS — 
AppELLanrs—Counter-Peririoners 
VETSUS 
A. ©. CHTIDAMBARA MUDALIAR — 
RESPONDENT—~ PETITIONER, 

Execution of decree—Order to reduce amount claimed 
—No notice to other party~-Appeal, faure to prefer — 
Binding character of order—Res judicata. 

A decree-holder, when applying again for execution 
of his decree, made his calculation of the amount due 
to him in a way different from that adopted in the 
previous applicutions,; with the result that the amount 
was shown tobe much larger than would be due 
according tothe method of calculation adopted in the 
previous applications. Without issuing notice to the 
judgment-debtor, the Court held that the decree- 
kolder was not entitled to the larger amount and 
returned his application with the direction that he 
should amend the amount due to him in accordance 
with the mode of calculation previously adopted 
by-him. The deoree-holder failed to appeal against 
the order: 

Held, (1) that the decree-holder was bound by the 
order of the Court and could not thereafter claim a 
larger amount in any subsequent application; 

(2) that the order should be regarded as a decision 
between the parties and was, therefore, appealable; 

(3; that the order was similar to the dismissal of 
a suit as time-barred without notice to defendant. 

Although an ew parte order cannot bind a party 
against whomitis passed without his having an 
opportunity to make his defence, yet the bar of former 
adjudication cannot be avoided by a party who had 
such opportunity. 


Appeal from the order of the Distriet Court 
of Trichinepoly, in O. S.No. 44 of 1911 (E. P. 
No. 791 of 1910) in O. S. No. 289 of 1897 
on the file of the Court of the District 
Mumnsif of Trichinopoly. 
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- Mr. K, V. Krishnasam: Aiyyar, for the 
Appellants. 

Mr. 0. V. Anantakrishna Aiyar, for the 
Respondent. 

JUDGMENT.—The plaintiff obtained a 
decree on a mortgage against the defendants: 
The decree directed a certain amount to be 
paid with future interest on the principal at 
18 per cent. per annum. Various payments 
were made by the defendants from time to 
time. There bave in all been fourteen appli- 
cations by the plaintiff for execution. In the 
first twelve applications, he appropriated the 
payments in a-certain way (which it is un- 
necessary to describe). The 13th application, 
that is, the one immediately preceding the 
present one, he made his calculation of the 
amount due to him in quite a different way 
with the result that the amount was shown 
to be much larger than what would be due 
according to the method-of calculation 
adopted in the previous applications. The 
Court held without issuing notice to defend- 
ants that the plaintiff was not entitled to 
the lager amount and returned his appli- 
cation with the direction that he should 
amend the amount due to him in accordance 
with the mode of calculation previously 
adopted by him. He never appealed against 
this order nor did he obey the direction to 
amend his petition. It was accordingly re- 
jected. He putin the present application 


‘after the period allowed for amendment had 


elapsed bat before the previous application 


‘was rejected. He made his claim in the 


present application on the same basis as in 
the 13th application. The District Munsif 
held that he could not do so. On appeal, 
the Districh Judge held that the plaintiff 
was not bound to adopt the mode of calcu- 
lation previously adopted erroneously in the 
We are of opinion that 
the order of the Munsif on the 13th applica- 
tion, holding that-the plaintiff wasi not en- 
titled to claim a larger amount on a new 
basis, must be held to bar the contention that 
he is entitled to doso. The order was a 
jndicial adjndication that the plaintiff was 
not entitled to calculate the amount due to 
him on a certain basis. The plaintif was 
certainly entitled to appeal against it, if so 
advised, and he failed to do so. The ground 
on which the District Judge has held the 
contrary view is that the. order was passed 
without notice to the defendants and could 


608 


NATHU V. MANJIT RAM, 


not, therefore, be regarded as a decision bət» 
ween the two parties. In our opinion, this 
view is wrong. The plaintiff's petition for 
execution was a proceeding between him and 
the defendants and the order decided the 
question of the plaintiff’s right as against 
them. The fact that the defendants were 
not called upon to appear and answer the 
plaintiff's claim is immaterial. Suppose a 
suit is dismissed as barred by limitation 
without notice to the defendant on the geound 
that the plaintiff's own allégation showa that 
the sait is barred. It would ba impossible 
to hold that the plaintiff could sae again on 
the same cause of action. If any such order 
is against the defendant and further proc3ed- 
ings in execution are subsequently dropped 
and afterwards commenced again, the 
previous order against the defendant would 
not bar him from setting up any defence 
that may have been adjudicated on withont 
notice to him. Thisis noton the ground 
that the former order was not one passed 
between the parties but because an ex parte 
order cannot bind a party against whom it is 
passed without his having an opportunity to 
make his defence. Bat the bar of former 
adjudication cannot be avoided bya party 
who had such opportunity. The learned 
Vakil for the respondent has relied on thres 
cases in support of his contention that the 
former order is not conclusive against his 
client. Hira Lal Bose v. Dwija Charn Bose 
(1), Bholanath Dus v. Profulla Nath Kundu 
Chowdhry (2), Dehli and London Ban’, Lid. v. 
Orchard (3): but none of these is in point. In 
Bholanath Das v.  Profalla Nath Kuntu 
Chow lhry (2), the judgment-debtor putin a 
counter-petition stating thatthe plaintift’s 
application for execution was barred. Both 
parties failed to appear on the date fixed for 
the hearing and the Court dismis33d for 
default both the petition for execation and 
the counter-petition, When the plaintiff 
againapplied for execution, the defendant 
again set up the plea of limitation and the 
Court held that the former order did not bar 
his plea as the dismissal of the couitar- 
petition was not based on the marits of tha 
plea. In Hira Lil Bose v. Dwija OLarn Bose 
(1) also, the previous application for execution 


(1) 30. L. J. 240; 10 0. W. N. 209. 
(2) 28 0. 122; 50, W. N. 80.1 
BORA 4T (P. OJALA, 127, 
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was strack off without any judicial 
determination of the question of limitation 
which was set up in the subsequent applicar 
tion. In Delhi and London Bant, Ltd. v. 
Orchard (3), the head-note of which Gn the 
report is inaccurate, all that ‘their Lordships 
of the Privy Council held was that an order 
sending an application for execution to the 
record room on the ground of the non-receipt 
of the Commissioner’s sanction which was 
required under the law, was nota judicial 
determination of any question batween the 
parties, There was no decision on the 
question of limitation at all, See the case 
explained in Manjunath Bhadrabhat v. 
Venkatesh Govind Shanbhog (4). 

We reverse the order of the lower Appe- 
Nate Court. The plaintiff may amend his 
petition by substituting the amount due to 
him iu accordance with his former calea- 
lation. He must pay the appellants’ costs 
here and in lower Appellate Court. 

The case is remanded to the District 
Munsif’s Court for fresh disposal according 
to law. 

Oase remanded. 


(6) 6 B. 54. 


PUNJAB CHIEF COURT. 
Orvia Revision Perrron No. 320 or 1912. 
April 8, 1912. 

Present:—Mr. Justice Chevis. 
NATHU AND ANOTHER — DEFENDANTS — 
PETITIONERS 
VETEUS 
MANJI RAM AND OTHERS —PLAINTIFE3— 
RESLONDENTS. 

Apal oe ground of attack not allowed in appeal 
-—Shamilat land. 

A plaintiff cannot be allowed to alter the nature of 
attaok for the first time in appeal, Therefore, a plain- 
tiff suing for land as its sola owner cannot be per- 
mitted in appeal to base his claim on the ground of 
its being shamilat. 

Ptition, under section 115 of Act V of 
1908, for revision of the order of the 
Divisional Judge, Hissar Divison, dated 5th 
Vecamber 1911, reversing that of the Munsif, 
lst class, Jhajjar, dated 4th November 1911, 
dismissing the claim. . 

Mr. Gullu Ram, for the Petitionace. 


Mr, Harris, for the Respondents. 


$ 
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» JUDGMENT.—The plaintiffs sued for a 
permanent injunction alleging that they 
were owners of the land into which defendants 
had opened a door. This allegation has been 
found to be false. But the Divisional Judge 
on appeal gave plaintiffs a decree because 
the site in question is shamzlat and because 
plaintiffs are and defendants are not mem- 
bers of the proprietary body. Hven in their 
grounds of appeal to the Divisional Court, 
plaintiffs still alleged that they were sole 
owners. It is trae that in the later ground 
of appeal the plaintiffs said that even if not 
sole owners they should get a decree on the 
ground of the site being shamilat, but 
nothing of the sort was pleaded in the first 
Court, and, 1 think, the Divisional Judge was 
wrong to allow the plaintiff to alter the 
nature of their attack in appeal. Plaintiffs 
chose to sue solely in one capacity, and 
having failed in that capacity, they should 
not be allowed to change their ground in 
appeal. 

E accept this application and dismiss the 
shay The plaintiffs will pay costs through- 
out. 


Application allowed. 


a oy 


ALLAHABAD HIGH COURT. 
First Civin Appgat No. 254 or 1910. 
November 18, 1912. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerji. 
SABTA PRASAD AND ANOTHER —APPRLLANIS 
; versus 
DHARAM KIRTISARAN AND otHers— 


RESPONDENTS. 

Hindu Law—Partition— Widow in possession of pro- 
perty in lieu of maintenance nota necessary party to 
suit for partition—Arditration—Award—Unnecessary 
party not joining in reference—Validity of award— 
Appeal. 

A. Hindu widow, in possession of property in lieu 
of her maintenance, is not a necessary party to a suit 
for partition instituted by some of the male members 
of the family. If she is made a party to the suit bat 
does not join in a reference to arbitration made in the 
suit, the reference is not thereby rendered illegal. 

A decree passed in accordance with the award given 
on such reference is not appealable. 


First appeal*® from a decree of the District 
Judge of Moradabad. 


Messrs. B. E. O’Conor and Ghulam Mujtaba, 
forthe Appellants, 
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Mr. Hamilton with him the Hon’ble Mr. M. 
M. Malaviya, Messrs. Jogendra Nath Ohaudri, 
S. O. Mukerii, Girdhart Lal Agarwala, Benode 
Behari and R. K. Malaviya, for the Respond- 
ents. 

JUDGMENT.—This and the connected 
Appeal No. 20 of 1911 arise out of two suits 
brought for partition of certain property 
which originally belonged to Sahu Radha 
Kishen. 


Tbe plaintiffs to thetwo suits are the 
descendants of Sahu Ganga Sahai and Sahu 
Gokal Prasad, two of the sons of Sahu Radka 
Kishen. One Musammat Janki was made a 
defendant tothe suit. She is the widow of 
Sahu Shiam Saran one of the sons of Sahu 
Ganga Sahai. All the parties to the two 
suits referred their disputes to arbitration, 
save and except Musammat Janki, who did not 
join in the submission. A decree was made 
by the arbitrator, who was the Subordinate 
Judge in whose Court the suits were filed, 
and who was appointed arbitrator not 
only with the consent of the parties but also 
with the sanction of the Government. Decrees 
have been passed in both the suits in accord- 
ance with the award, and it is against these 
decrees that the two appeals before us have 
been preferred as also the Appeal No, 21 
of 1911 in which Musammat Janki is the 
appellant. The decree having been made 
in accordance with the award, a preliminary 
objection has been taken on behalf of the 
respondents that no appeal lies. If the 
award is legally valid, the decree being in 
accordance with the award, no appeal can 
be preferred from the decree and the 
objection must prevail. We have, therefore, 
to determine whether the award isa legally 
valid award. 


Mr. O’Conor, who appears for the appel- 
lants, challenges the validity of the award 
on the sole ground that Musammat Janki 
was not a party to the submissidn. If 
Musammat Janki was not a necessary party to 
the suit, the fact of her not Joining in the sub- 
mission would noé,inour opinion, affect the 
validity of the award. As regards Musammat 
Janki, the allegation of the plaintiff was that 
she was in possession of some village in lieu 
of maintenance. Her statement was also to 
the same effect, and what she claims was that 
her right of maintenance should not in any 
way be affected by the partition claimed in 
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the two suits. It thus appears that all parlies 
were agreed that she was not a necessary party 
having regard to the nature of her right. 
Had the case gone to; trial, no question of 
her rights could have been determined in 
a partition suit. So that it is manifest 
that she was not, as the parties themselves 
also practically admitted, a necessary party 
tothe suit. The fact that sne did not 
join in the submission did not, therefore, in 
our opinion, vitiate the award. The decree 
having been passed in accordance with the 
award, no appeal lies and these two appeals 
must fail. : 

We accordingly dismiss this appeal with 
two sets of costs, one set to be obtained by 
Parsotam Saran, respondent, and the other by 
Sahu Dharam Kirti, respondent. The objec- 
tions under Order XLI, rule 22 fail and are 
dismissed with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT, 
Civit Revision Petition No. 1037 of 1911. 
May 23, 1912. 

Present: —Sir Arthur Reid, Krt., Chief Judge. 
MATHRA DAS—Dosrenpant—PatiTIoneR 
Versus 
Musammat KARTAR DEVI—Ptatntirr 
— RESPONDENT. 

Punjab Courts Act (XVIII of 1884), 8.70 (1) (aJ— 
Plea not adjudicated. 

Omission to adjudicate a plea is a good ground for 
ee under section 70 (1) (a) of Act XVIII of 
1884. 

Petition for revision, under section 70 (u) 
of Act XVIII of 1884, as amended by Act 
XXY of 1899, of the order of the District 
Judge, Rawalpindi, dated 21st February 
1911, reversing that of the Munsif, 1st class, 
Rawalpindi, dated 26th August 1910, dis- 
missing the plaintiff’s claim. 

Bhagat Govind Das, for the Petitioner. 
Mr. Nihal Chand Mehra, for the Respond- 


ent. 


JUDGMENT.—This suit was based on 
two entries in the plaintiff’s. books, one by 
Mathra Das and one by Bhim Sain. 

It was pleaded that the latter was a minor 
at the date of the alleged entry, 
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This plea was not adjadicated on and tha 
expert was not examined as to the identity 
of the writing alleged to be Bhim Sain’s with 
Bhim Sain’s admitted writing. 

Under section 70 (1) (a) of the Panjab 
Courts Act, I allow this application, set aside 
the decree of the lower Appellate Court and 
remand the appeal for decision in acsordanes 
with law. 

T'he Court-fee on the application for 
revision will be refunded and other c)sts 
will be costs in the cause. 

Petition allowed. 





MADRAS HIGH COURT. 

Orvin Miscetuansous APPRAL No, 53 or 1912, 
December 10, 1912. 
Present:—Justice Sir Ralph Benson, Krt., and 
Mr. Justice Sundara Aliyar, 
SUNDARA RED DIAR— PLAINTIFF 
— APPELLANT 
versus 
SUBBIAH: KOUNDAN AND otares— 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1998), s. 11, O. IT, 
rr. 1, 2—Mortgage—Mortgagee paying part of considera- 
tion and recovering amount by suit—Second suit after 
paying previous mortgage decree—Res judicata— 
Waiver—Estoppel—Bar of second suit—Subrogation — 
Mortgagee paying off prior mortgage decree—Remedy— 
Transfer of Property Act (IV of 1882), s. 74. 

A.,a mortgagee, undertook to pay off various debts of 
his mortgagor including a previons mortgage-decree 
in favour of a prior mortgagee, B. 

He paid off allthe debts except the decree and sued 
for the recovery of these debts. 

Subsequently, he paid off the mortgage decree and 
sued for the recovery of the amount due thgreon: 

Heid, (1) thatthe right to enforce the mortgage of 
B. was distinct from the right on 4.8 own mortgage 
bond; 

(2) that the suit was not barred by section 11 or 
Order II, rules 1 and 2, Civil Procedure Code; 

(3) that A. coulé not be supposed to have waived 
his right to enforce the mortgage of B; 

(4) that A. was not estopped from enforcing the 
right acquired by paying off B.’s mortgage. 

The proper remedy of a mortgagee, who pays off 
a prior mortgage decree, is not to proceed in execution 
on the mortgage decree but to institute a fresh suit 
on the right acquired by him by paying off the prior 
mortgage, 

Appeal from the order of the District 
Court of Tinnevelly in A. “5, No. 116 of 
1911, preferred against that of the Court of 
the District Munsif of Tuticorin in Q. 3. 
No. 290 of 1910. . . 


+ 
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Messrs. V. O. Seshachariar, V. 9. Govinda- 
thariar and V. 9. Kallabhiran Aiyangar, for 
the Appellant. l 

Messrs. S. Srinivasa Aiyangar, K. R. 
Venkatarama Atyar and A, Subbarama Azyar, 
for the Respondents. 

JUDGMENT.—When the plaintiff ia- 
stituted Original Suit No. 412 of 1908, he 
had not discharged Subba Reddi’s mortgage. 
He had then a valid and enforceable 
mortgage only to the extent of the con- 
sideration paid by him for his mortgage 
bond. .When he, subsequently, -paid off 
Subba Reddi’s mortgage, he became entitled, 
under section 74 of the Transfer of Property 
Act, to the rights of Subba Reddi under his 
mortgage. His cause of action to enforce 
that right was distinct: from his right on 
his mortgage-bond. We agree with the 
learned District Judge in holding that the 
present suit is not barred by section 11 or 
Order II, rules 1 and 2 of the Oivil 
Procedure Code. We also agree in holding 
that the plaintiff's proper remedy was not 
to procesd in execution on the mortgage 
decree in favour of Subba Reddi bat to 
institute a fresh suit on the right acquired 
by him by paying off Subba Reddi. See 
Gopi Narain Khanna +. Babu Bansidhar (1). 
We fail to see how the plaintiff could be 
estopped from doing so either against the 
frst defendant or against the 5th defendant, 
The latter’s purchase was sabject to Sabba 
Reddi’s mortgage and the plaintiff claims 
nothing more than to enforce that mortgage. 
The lst defendant could sell only subject 
to that mortgage and it is difficult to see 
how he could reasonably suppose that the 
plaintiff waived his right to the benefit of 
the mortgage which is paid off. It may 
be that the first defendant sustained some 
damage by the plaintiff's failure to perform 
his covenant under his own mortgage-deed 
to pay off Subba Reddi’s emortgage. Bat 
he did not claim any damages in the suit 
for the plaintiff's breach of covenant. We 
set aside the order of remand and restore the 
first Court’s decree with costs here and in 
the lower Appellate Court. 

The memo. of objections is dismissed with 
costs. 


Order eet aside. 
. (1) 27 Ae 82529 0. W. N. 577; 2 A. L. J, 886; 20. 
- J. 173; 15 M. L., J. 191; 7 Bom, L. R. 427; 321. A. 
3. Pa bi 
n 
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PUNJAB CHIEF COURT. 
Ssaconp Orvit Arrear No. 9 or 1909. 
November 5, 1912. 
Present:—Mr. Justice Robertson and 
Mr. Justice Chevis. 
CHAMBELA AND OTHERS—— DEFENDANTS 
— APPELLANTS 
Versus 
KUNDAN AND oraers—PLaIntivra— 


RESPONDENTS, 

Successton—Escheat—Proprietor dying heirless—~ 
Right of Government to succeed—Proprietors of gôt 
taking possession of Wis estate—Proprietary body—Ad- 
arission—~Pedigree-table—Hvidence. 

The principle of Customary Law, as it obtains in 
the Punjab, is that, in the absence of any special cus- 
tom to the contrary, in the event of a proprietor dying 
without heirs, his estate escheats to the Goverrt- 
ment. 

Where Jats take possession of the estate of an 
heirless proprietor of their gôt, the general proprietary 
body of the village are not entitled to take any share 
without proving thatthey are equally entitled; nor are 
they competent to oust the persons in possession 
without showing their own superior right. 

When certain persons have admitted the correctness 
of a pedigree-table, their admission isa very strong 
evidence against them although they are not estopped 
from proving that it is Incorrect. 

Second appeal from the decree of the 
Divisional Judge, Ambala, dated 18th 
December 1908, reversing that of the District 
Judge, Ambala, dated the 15th September 
1908, dismissing plaintiff’s suit. 

Messrs, Nand Lal and Gokal Ohand Naurang, 
for the Appellants. 

Pandit Rambhaj Datia, for the Respond- 


‘ents. 

JUDGMENT.—The property, which is the 
subject matter of this appeal, is*situated in 
the village of Manglai, Tahsil and District 
Ambala, and belonged toa Ohohan Jat by 
name Yad Ram. On his death, an application 
for mutation of names in their favour 
was made by certain persons on behalf 
of the Ohohan Jat proprietors of the 
village. After an inquiry, it was found 
that the present defendants, who are Ohohan 
Jats, and claim to be the nearest remaining 
blood relations of Yad Ram, were in posses- 
sion of the land. Accordingly, an order 
was made for the mutation of the land in 
their names, it being left to the proprietary 
body to sue for the land if they saw fit. 
The result has" been this suit, 

To begin with, the plaint itself is some- 
what vague but as far as we can understand 


‘it, the claim is based on the allegation that 


w 
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the defendants have not definitely proved 
what their relationship to the deceased is 
and are not shown to be more nearly 
related to Yad Ram than the plaintiffs, and 
that, consequently, the property reverts to 
the whole of the proprietors of the village. 
It appears that in addition to the Ohohan 
Jats whose ancestors originally founded the 
village, there are certain other Chohan Jats 
who have come in from another village and 
‘who, so far as we can ascertain, are full 
khewatdars and sharers in the land, and there 
are certain other proprietors by purchase 
or gift. The claim, as we understand, is 
put forward on behalf of the’ whole body, 
those not joining in the claim having been 
specifically joined as defendants. Two ques- 
tions, therefore, which have to be decided 
are :— 

Firstly, have the plaintiffs succeeded in 
showing that they are equally related to 
the deceased with the defendants ? and 

Secondly, if they have failed to establish 
any definite relationship to Yad Ram, can 
they claim to oust the defendants on the 
ground that the defendants’ relationship is 
also unproved and that, therefore, the plain- 
tiffs as proprietors can claim to oust the 
defendants who are in possession ? 

One little point we may clear up to begin 
with. It is quite clear that under any 
circumstances, the decree is wrong. The 
plaintiffs could only claim their own share 
and the decree should, under no circum- 
stances, have been for more than that share. 
Admittedly, the defendants are at least 
entitled as members of the proprietary body 
to share with the plaintiffs. 

First, as to the relationship of the plain- 
tiffs and the defendants to Yad Ram. The 
plaintiffs have failed to prove any definite 
relationship whatever. They are of the 
same zat and gôt and they may be very 
distant relations but they have failed to 
prove what that relationship is. As regards 
the defendgnts, it might be contended, were 
they plaintiffs out of possession, that they 
have not given very cogent proof of their 
exact relationship; but the position is quite 
different when they sare defendants in pos- 
session. ° 

They propound a pedigree-table which 
was put forward at mutation and which is 
for all practical purposes identical with 
that which was put forward in 1886 by a 
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number of the present plaintifs at a time 
when this dispute had not arisen and there 








was no prospect of its doing so. That 
pedigree-table is as follows :— 
RAM CHAND, 
Aeni Rai, Kular, 
Jaspat, Ram. Sisgh, 
Maglis, eae 
e Kura, 
i | 1 
Masania, Bahala. Wazira, Ram Dial, Sultana, 
Bhagwana. Maghu, Yad Ram 
(deceased) 
whose 
C >} land is in 
Kanhaya. Shibbu. dispute. 


We are far from saying that any of the 
plaintiffs are estopped in the present case 
from saying that, asa matter of fact, the 
pedigree table put forward in 1882 isin- 
correct; nor are we prepared to find that 
as a matter of fact it has been clearly and 
incontestably proved to be correct. We do 
not believe that in general any very great 
reliance can be placed on the exactness of such 
pedigree-tables beyond four or five genera- 
tions from the present, but it is impossible 
to overlook the fact that this pedigree-table 
was accepted by a number of the plaintiffs 
in 1885 and we think that although it cannot 
be held to be mathematically accurate, if 
goes a long way towards showing that it 
was recognized as a facb in the village that 
the present defendants and Yad Ram were 
in fact descended from a special branch of 
Ohohan Jats of whcm the common ancestor 
was one Ram Chand, who was not the 
common ancestor of the plaintiffs. We are, 
therefore, of opjnion that it cannot be held 
that the plaintiffs have proved that they 
are equally related to Yad Ram with the 
defendants, 

The next point that arises is, assuming 
that the defendants have not succeeded in 
proving clearly that they are near relatives 
of Yad Ram, have the plaintiffs sueceeded 
in proving any custom under which they 
can claim in virtue of théir position as 


‘members of the proprietary body to onst 


the defendants from their possession? Now, 
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it is quite clear that the principle of law 
which obtains in the Punjab is that, in 
the absence of special custom, in the event 
ofa proprietor dying without heirs, his estate 
escheats to Government. The mere fact 
that Government is exceedingly generous 
in its interpretation of this right does not 
alter the fact, nor does it give any particular 
class a right superior to that of other 
persons who may be in possession. In this 
case, we find that, as a matter of fact, at 
various times persons other than the descend- 
ants of the original founders of the village 
have come into it and that possession is the 
measure of right, in other words, it is a 
bhata chara village. It has not been contend- 
ed that the village administration paper 
contains any clause under which the plain- 
tiffs can claim this land. 

As regards the proof of any custom, 16 is 
conspicuous by its absence. Even assuming 
that the precedent of Dal Singh’s inheritance 
had really been in point, it would have been 
quite insufficient to prove any custom, but a 
little careful examination of that precedent 
shows that it does not in any way support 
the claim of the proprietary body. What 
occurred in that case appears to be this. 
One Dal Singh,a Ohohan Jat, died without 
any near heirs. The patwar?t entered the pro» 
perty as shamilat deh, but it was taken 
possession of by those Ohohan Jats who were 
descended ostensibly from the original 
founder to the exclusion of the other pro- 
prietors. One Ganga Ram claimed his share 
against these proprietors on the very ground 
of the entry of this land as shamilat deh, 
but, as & matter of fact, it appears that Dal 
Singh’s land was divided amongst. the 
Ohohan Juts by a private partition quite 
apart from tbe other shamilat lands of the 
village, which remained joint to the whole 
body of proprietors, was never treated as 
shamilat deh and was not shared in by the 
other proprietors. This, so far as we can 
gather from the record, is what occurred. The 
list putin by the natwart of those in posses- 
sión of the land shows only that Ohohan Jats 
of the ancient branches had really participated 
in it It is quite clear, therefore, that this 
is a very slender ground indeed on which to 
base the existence of a custom such as that 
now set up. 

We conclude from all the evidence on the 
record that the defendants, who are in posses- 


. INDIAN OASHS, 613 


sion, have set up a prima facie proof of their 
relationship to Yad Ram in accordance with 
the above pedigree-table. Plaintiffs have 
failed to prove that their relationsnip is equal 
to, or superior to, that of the defendants. On 
that groand, therefore, their claim has failed. 
Also assuming that the proof given by the 
defendants of their relationship to Yad Ram 
is not sufficiently definite and cogent, still we 
hold that the plaintiffs have entirely failed to 
prove that they are by custom entitled to 
share Yad Ram’s land and so to oust the 
defendants, The Government is no party 
to this suit and we are not prepared to 
discuss their position. We hold that the 
plaintiffs have failed on the ground of rela- 
tionship as to which there is no contest as 
to the locus standi; and have failed to show 
that they have any locus standı as the pro- 
prietary body of the villege to bring a suit. 

The appeal is accordingly accepted and the 
suit dismissed with costs throughout. 


Appeal accepted, 


ALLAHABAD HIGH COURT. 
Seconp Orvic Appeat No, 699 or 1912, 
December 14, 1912. 
Present:—Mr. Justice Tudball. 
LOKNATH AND anoraes—PLAINTIFES 
— APPELLANTS 

VETEUS 


MANORATH RAM AND anotarr— 


DEFaNDANTS—~ RESPONDENTS. 

Adverse possession—Land submerged under water for 
portion of year—Constructive possession of owner 
during submersion—Possession of trespasser disturbed. 

A. claimed possession of acertain land as being 
its owner. The land used to remain submerged under 
water for a portion of the year and durjng the re» 
mainder period of the year, ib was in possession of 
the defendant, B. B.set up adverse possession for 
over 12 years: 

Held, that during the time the land was submerged 
under water, it was in the constructive possession 
every year of the rightful owner and a title by ad- 
verse possession cotld not be acquired by a tres- 
passer. 

As B. was not in undisturbed possession for 12 
years, he had acquired no title to the land by 
prescription. 

Secretary of State v. Krishnamont Gupta, 29 C. 618; 
99 I. A. 104; 4 Bom. L. R.5387; 6 O. W. N. 617 
followed. 
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Second appeal from the decree of the 
District Judge of Banda, confirming taht 
of the Subordinate Judge of that place. 

Mr. P. D, Banerji (with him Mr, 
DamodarDas), for the Appellants. 

Mr. Benode Behuri, for the Respondents. 

J UDGMENT.—This is a plaintiffs’ appeal 
arising out of a suit for recovery of posses- 
sion of land together with mesue profits. 
The plaintiffs’ case was dismissed by the 
Court below on the ground of limitation. 
Their claim was as follows;—The village 
in question has been partitioned into several 
mahals, of which Mahal Baldao Sahai has 
been allotted to the plaintiffs, and Makal 
Sahadra Bai has been allotted to the defend- 
- ants. These two mahals lie side by side on 
- the same bank of the river Ken. According to 
the plaintiffs, the bed of the river was also 
| partitioned and one porsion 51/2 was allotted 
“to their mahal and another portion 51/5 was 
allotted to the defendants’ mahal. The land 
in suitis part of the river-bed. I note that the 
claim is limited to what is described as plots 
Nos. 1—10 in the Kanugo’s report. The 
plaintiffs state that these are part and 
parcel of plot 51/2 and belong to them and 
the defendants have taken possession within 
two years prior to the suit and that they are 
entitled to possession. The defendants’ case 
is first of all that these plots are not part 
and parcel of the plaintiffs?’ mahal and, 
secondly, that if they are, the defendants have 
been in °adverse possession for a period of 
over twelve years. Neither of the Courts 
below came to a clear finding as to whether 
these ten plots form part and parcal of the 
plaintiffs’ mahal. The lower Court assum- 
ing that the plaintiffs had title originally 
has dismissed the suit as I have said above 
on the question of limitation. It is an 
admitted fact that this land is submerged 
every year during the rains and at the end 
of the rains when the river falls, it is uncover- 
ed and melons are grown on it here and 
there. The lower Court has held that when- 
ever this land is uncovered, the defendants 
have taken possession of it and have given 
the land to tenants for cuBivation and have 
recovered rent from those tenants and if, 
therefore, held that as this has been going on 
practically since the time of partition, the 
‘defendants have acquired title by adverse 
possession; This finding is attacked in 
second appeal aud reliance is placed on the 
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decision of their Lordships of the Privy Coun- 
cil in Secretary of State for India v. Krishna- 
mont Gupta (1). The portion of the judg- 
ment on which reliance is placed is to be 
found at page 534. It will be seen that the 
case of Kaly Churn Sahoo v. Secretary 
of State (2) was quoted before their Lord- 
ships and was very specifically overruled 
as being bad law. The only difference 
between the present case and the case that 
was before their Lordships is that in one the 
land is submerged every year for three or 
three and half months daring the rainy 
season, whereas in the other the land was 
submerged for several years. A reference 
to the case of Kally Oharn Sahoo v. Secretary 
of State (2) shows that Sir Richard Garth, 
C. J., held therein that when a trespisser 
has taken possession, such possession woald 
continue until the trus owner has taken 
possession and he cannot ba held to ba cig- 
turbed when the land bacamo submarged. 
In the case of Kally Ohurn Sahoo v. Secretary 
cf Stats (2), the judgment rans as follows: — 


“Bat their contention ia, that if the Govern- 
ment were. in fact wrong-doera whilst they 
remained in possession from 1865 till 1869, uo 
presumption ought to bə made in favour of 
their possession continuing after the land 
became diluviated, as if they had been the 
rightful owners. Bat ib seams to me very 
difficult t> acs upon that principle. If the 
Government had merely committed a casual 

act of trespass, that would not have had the 
effect of permanently disturbing or discon- 
tinuing the plaintiffs’ possession, But if what 
they did amounted to putting the plaintiffs, 
the true owners, out of possession, and they 
‘kept possession themselves under a claim 
of right for so longa period as four or five 
years, I see no reason why the fact of the 
land becoming diluviated should be consider- 
ed as putting an end to their possession. 
Tf this were the law, it would have a taost 
important effect upon many titles in Bangal, 
which are founded upon adverse possession, 
because we all know that large tracts of 
land are always, more or leas, covered with 
water during the rainy season; and if the 
fact of their bacoming thyg covered with 
water had the effect of putting an end to 
the possession of any person other than the 

(1) 29 C. 518; 29 T. A. 104. 

Pd 6 C. 725 at p. 735; 4 Bom. L. R. 537; 6 0. W. N. 
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rue owner, and of restoring the true owner 
to possession during the time that the sub- 
mersion continned, ib would cause a very 
material change in the law of limitation.” 

In Secretary of State for India v. Krishna- 
mont Gurita (1), their Lordships distinctly 
state that they cannot agree with this view. 
They say:— On the contrary, they think that 
on the dispossession of the Government by 
the vis major of the floods, the constructive 
possession of the land was (if anywhere) 
in the true owner.” Further on, they remark- 
ed:— 

‘“Dispossession by ws major has the same 
effect as voluntary abandonment, and they are 
of opinion that the case of Kally Churn Sahoo 
v. Secretary of State (2) was wrongly decided 
and ought to be overruled.” 

Applying this principle to the prasenti case, 
it is quite clear, assuming that title was 
originally in the plaintiffs, that the defend- 
-ants have not held continuous possession 
for a period of over twelve years. Every 
year, their possession was disturbed by the 
flood andin the period of time during which 
the land has been submerged, the constructive 
possession was (if anywhere) in the true 
owner. vyen so in the year prior to the 
suit during the rainy season when the land 
was covered with water, the plaintifis must 
be considered to have been in possession on 
the assumption that the title was in them. 
It seems quite clear that in the circumstances 
like the present, it would be impossible 
for a trespasser to acquire title because it 
would be difficult for him to hold possession 
during such periods of submersion. It, there- 
fore, seems to me that the decree of the 
Court below is erroneous, In order to decide 
the case properly, 1 must havea finding from 
the lower Appellate Court on the following 
issue:— 

Is the land in dispute,, plots Nos. 1—10 
in the Kanungo’s report situate within the 
boundaries of the plaintiffs’ mahal? 

The parties may give further evidence 
on this issue and on receipt of the finding 
ten days will be allowed for objection. 


Issue remitted. 


MADRAS HIGH COURT. 

Orvin MISOELLANEOUS Appear No. 30 or 1912. 
November 29, 1912. 
Present:—Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 
Beas RAY AMMA— 
APPELLANT 
versus 
ANDUSMALLI VENKATRATNAM AND 


OTHERS — RESPONDHNTS. 

Mesne p ‘ofits —Cultivation expenses — Cost of collect- 
ang rent, 

In the calculation of mesne profits, an allowance 
should be made for the cultivation expenses incurred 
by the trespasser, although costs for collecting the 
rent due from the persons in occupation of land oan- 
not be allowed. 


Appeal from the order of the District 
Court of Kistna at Masulipatam, in E. P. 
No. 75 of 1901 in O. S. No. 10 of 1906 on 
the file of the Court of Sub-Judge of Kistna 
at Masulipatam., 


Mr. P. Nagabushanam, 
lant. 


Mr. V. Ramdoss, for the Respondents, 


JUDGMENT.—The Judge was wrong in 
not making allowance for the cultivation 
expenses incurred by the defendants. The 
cases referred to by him [Altaf Ali v. 
Lalji Mal (1), Dungar Mal v. Jai Ram (2), 
Dakhina Mohan Roy v. Saroda Mohan Roy 
(3)], do not support his view. These 
cases referred toa claim for the costs of 
collecting the rent due from the persons 
in occupation of land. The plgintiff claims 


for the Appel- 


Rs. 4 an acre for those expenses. 
It is mot contended that the claim is 
excessive. We allow it. The appellant 


is notable to show that the amount paid 
by him for revenue and water-cess was 
more thanthe value of straw and some 
hemp which has been set off against if. 
The order of the lower Court is modified 
by deducting from the amount decreed 
cultivation charges at Rs, 4 an acre. 


The respondent objects to the Court-fee 
and Pleader’s fee on Rs. 9,883-6-0. The 
amount of profits prior to the plaint has 
been omitted by mistake in the order of the 
lower Court’. This is not denied. The 


(1) 1 A. 518, 
(2) 24 A. 376; A. W. N. (1902) 90. 
(3) 210. 142; 20 I. A. 160 (P. C.) 
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error must be corrected by re taxing the 
crsts. Each party will have proportionate 
costs in this appeal. 


CALCUTTA HIGH COURT. 
Secony Civia Appeat 1798 or 1909. 
February 6, 1913. 

Present: Mr. Justice Stephen and Mr, 
Justice Mullick. 

KALI CHARAN SHAFA. AND OTHERS 
~~ [) BFENDANTS—APPELLANTS 
versus 
DABIRUDDIN AHAMMAD AND OTHERS 


—~ PLAINTIFFS — RESPONDENTS. 

Landlord and  tenant-—Prescription—Acquisition 
of limited interest of tenant by 12 years’ possession, 

A person may by 12 years’ possession gain a title — 
the interest of a tenant—against all the world, and 
‘this holds good as against the person who was in 
fact his landlord, though he did not kuow, as it might 
have been against any one else, 

Ishan Chandra Mitter v. Raja Ram Ranjan Chakar- 
buity, 2 C.L J. 125; Ieharan Singh v. Nilmoney Balidar, 
35 0. 470; 7 O. L. J. 499; 12 C. W. N. 636, and Gopal 
Krishna Jana v. Lakhiram Sardar, 14 Ind, Cas. 212; 
16 C. W. N. 634, relied upon. 

In such a case, the landlord cannot get an 
injunction against him prohibiting him from exer- 
cising acts of posession, for to that claim his posses- 
sion, which has established his right to be treatedasa 
tenant, is. a good auswer. 


Appeal from the decree of the Sab Judge 
of Rajshahi, dated June 22nd, 1909, modifying 
that of the Munsif of Boalia, dated March 
81st, 1908. 


Mr. Oaspersz, Babus Mohendra Nath Roy 
and Sarat Ohandra Khan, for the Appellants. 

Mr. U. P. Roy and Baba Nagendra Nath 
Biuttacharayya, tor the Rospondents. 


JUDGMENT.—The plaintiffs in this case 
sued for a declaration of their title to a 
certain Jalkar, known as Durgadaha Damush, 
and for an injunction prohibiting the defend- 
ants from tatching -fish in the Damush 
‘or Jatkar.’ It is admitted that the plaintiffs 
are entitled to an eight-annas share of the 
Jalkar. The question is whether they or 
the defendants are entitled to the other 
eight-annas share. In the Court below, a 
question was raised as to the construction 
of a darpatnt which was the foundation 
of the titles of both parties. But it ig 
now admitted that the darpatni does not 
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cover the Jultar in question. The resulé 
is that the plaintiffs are admittedly entitled 
to eight annas of the Jalkar and they put 
forward a lease of 1299 B. S. by one 
Radhikanath in respect of the other eight 
annas, On the findings of the Oouri below, 
this lease is valid in respect of the eight 
annas in question unless the defendants 
can seb up any prior claim. They cannot 
seb up any such claim on the darpatni 
under which they claimed in the lower 
Courts. They have, however, proved, accord- 
iog to the findings of the first Court which 
are not displaced by those of the second, 
possession for 12 years previous to the 
granting of the lease in 1892. The lower 
Appellate Court has held that that possession 
will nob avail them since they cannot set 
itup as being adverse to their landlords, 
In this, the lower Appellate Court is wrong; 
for, the effect of the principles of the 
decisions in the case of Ishan Ohandrit Mitter 
v. Raja Ram Kanjan Chakarbutty(1), Icharan 
Singh v. Nilmoney Balidar (2) and Gopal 
Kishna Jana v. Lakhiram Sardar (8), as 
applied to this case, is that the defendant 
by his possession has gained a title as 
against all the world and this helds good 
a3 against the person who was in fact his 
landlord though he did not know, as it 
might have been against any one else. The 
plaintiff sesks now to disturb this right 
to be a tenant, for he is setting up a claim 
which is equivalent to a claim for khas 
possession. To this claim, the defendants’ 
possession is a good answer; and we hold 


‘that he has established his right to be 


treated as a tenant. 

Under these circumstances, the appeal is, 
therefore, allowed, the judgment and decree 
of the lower Appellate Conrt are set aside 
and the appellant is entitled to his costs 
throughont. ‘ 

Appeal allowed. 

(1) 2 0. L. J. 125. 

(2) 35 C. 470; 7 O. L. J. 499; 12 0. W. N. 686. 

(3) 16 C. W. N, 634; 14 Ind, Cas. 212, 
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MADRAS HIGH COURT. 
Seconp Givin Arrear No. 2104 or 1910, 
Nevember 26, 1912. 
Present:—Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 
SRINIVASA ALYANGAR AND OTHERS 
PLAINTIFFS —APPELLANTS 
VETSUS 
SHCRETARY or STATE ror INDIA 
IN COUNCIL AND OTaERI— DEFENDANTS 


— R ESPON DENTS. 

Madras Revenue Recovery Act (TI of 1864), s. 59— 
Suit to set aside sale for fraud—LHuclusion of period of 
notice —Construction of Statutes—Period prescribed by 
special or local Act—Limitation Act (IX of 1908), 
ss. 15 (2), 29— Limitation Act {XIV of 1859). 

The period of limitation prescribed in section 59 of 
the Madras Act II of 1864 is subject to the general 
provisions of the limitation for the time being in 
force which might have the effect of postponing the 
starting point of limitation or of excluding any time 
in the computation of the period of limitation. 

Consequently, a suit to set aside a sale for arrears 
of revenue on the ground of fraud, instituted after the 
Limitation Act of 1908 came into force, is entitled to 
the benefit of section 15 (2) of the Act, notwith- 
standing section 29 of the Act. 


The decision in Abu Baker Sahib v. The Secretary 
of State for India, 34 M. 605, 7 M. L. T. 132; 20 M. L. 
J. 283; 5 Ind. Cas. 884, cannot be regarded as 
overruling Venkata v, Chengadu, 12 M. 168 and 
Iswara Patter v. Karwppan, 3 M. L. J. 255. 

The question whether the general provisions of 
the Limitation Act should be applied to cases where 
a special period of limitation is provided by a special 
or local Act, would depend on whether the provisions 
of such Act should be regarded as enacting a com- 
plete body of provisions with regard to the limita- 
tion of suits coming within the purview of the 
Act. 

The Legislature in Madras was nyt unaware of 
the provisions of Act XIV of 1859 when it enacted 
section 59 of Act II of 1864; it did not intend to do 
anything more than shorten the period of one year 
given by*the Limitation Act to suits to set aside 
sales for arrears ef revenue. 


Second appeal from the decree of the 
District Court of Tanjore, in A. S. No. 767 of 
1909, presented against that of the District 
Munsif of Mannargudi, in O. S. No. 69 of 
1909 

Mr. T. Rangacharzar, for the Appllants. 

The Government Pleader, for the Respond- 
ents. 


JUDGMENT.—This is a suit to set aside a 
sale held for arrears of revenue on the ground 
of fraud. , The suit has been dismissed by the 
lower Courts on the ground thatit has been 
barred by limitation. Section 59 of Madras Aci 
Ileof 1864 provides a period of six months. for 
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such a snit from the date on which the cause 
of action arose. There are several ways in 
which the plaintiffs attempt to get rid of the 
bar. We consider it sufficient to deal with 
one of their contentions as we have come to 
the conclusion that it must succeed and that 
the suit must be held to be not barred. Section 
15, clause 2 of the Limitation Act enacts that 
“in computing the period of limitation pre- 
scribed for any suit, of which notice has been 
given in accordance with the requirements of 
any enactment for the time being in force, 
the period of such notice shall be excluded.” 
This clause did not exist in the previous 
Statute, Act XV of 1877. The six months 
provided by section 59, Act I] of 1894, elapsed 
on the 31 December 1908. The Court was 
closed on that day for the Christmas holidays 
and re-opened on the 4th January 1909. On the 
lst January 1909, the present Limitation Act 
came into force, that is, before the suit was 
barred, The plaintiffs are, therefore, entitled 
to have the question of limitation decided in 
accordance with the provisions of the present 
statute. They claim the benefit of section 15, 
clause 2. If this claim be well founded, the 
snit will be within time. The question 
argued is whether the provision in question 
is applicable to suits governed by section 59 
of Act Il of 1864, it being conceded that the 
period of limitation for the suit is that 
provided by section 59 of that Act and not 
Article 12 cf the Limitation Act, which has 
provided a period of one year for a suit to set 
aside a sale for arrears of Government revenue, 
The respondents’ contention is that section 15 
clause (2) and other general provisions enact- 
ed in sections 4 to 25 of the Limitation Act 
are not applicable to suits for which a special 
period of limitation has been provided by a 
local or special Act, and reliance is placed on 
section 29 which lays down that nothingin the 
Limitation Act “shall affect or alterany period 
of limitation specially prescribed for any 
suit, appeal or application by any special or local 
law now or hereafter in force in British India” 
and on a Fall Banch decision of this Court in 
Abu Baker Sahib v, The Secretary of State for 
India (1). The appellants, ou the other hand, 
contend that that case, which decided that 
section 12 of Act XV of 1877, allowing a 
deduction of the time requisite for obtaining 


(1) 34 M. 505; 7 M. L. T. 192; 20 M. I J. 288; 5 
Ind. Cas. 884, 
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‘copy of the judgment and decree of the lower 
Court in computing the period of limitation 
for an appealin a ease decided under the 
Madras Forest Act V of 1882, should not 
govern this case and that it is in conflict with 
another Full Bench decision of this Court in 
Venkatz v. Ohengadu (2) and the decision of 
a Division Bench in Seskhamev. Sankara (3), 

which were not overruled by or noticed in 
that judgment. In Abu Buecker Sahib v. 
Secretiry of Stats for Intia (1), the ques- 
tion, whether section 12 of the Bila on Act 
was applicable, arose with respect to an appeal 
presented against the decree of the District 
Court on an appeal against anorder of the 
Forest officer under the Forest Act V of 1882. 
The Full Bench composed of three learned 
Judges held that it was not The learned 
Chief Justice based his judgment on three 
grounds: (1) that the provisions of the 
Forest Act showing that the power to 
extend the period of limitation in cases 
coming within that Acb was vested in 
the Governor-General in Council must be 
taken to indicate that general provisions of 
the Limitation Act having the effect in certain 
cases of extending the pəriod of limitation 
should not be applicable; (2) that the applica- 
tion of these general provisions would have 
the effect of affecting the period of limitation 
prescribed by the Forest Act within the 
meaning of section Gof Act XV of 1877 and (3) 
that section 12 of the Limitation Act could 
not be applied to cases where the law did not 
render it necessary for an appellant to pro- 
duce a copy of the decree and judgment of 
the lower Court for the valid presentation 
of anappeal. Wallis and Miller, JJ., the 
other members of the Court, proceeded purely 
on the language of section 6 of Act XV of 1877, 

which in their opinion was plain and unam- 
biguous and held that the application of the 
general sections of the Act would have the 
affect of affecting the period of limitation 
prescribed by special or local Acts and was, 
therefore, disallowed by section 6. Those 
learnel Judges did not refer to the earlier 
decisions of this Court in Venkata v. Ohengadu 
(2) and Veeramah v. Abbiah (4). According 
to those decisions the questiqn whother the 
general provisions of the Limitation Act 


_ (2) 12 M. 168. 
‘ ()12 M. 1. 
(4) 18 M, 99. 
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should be applied to cases where a spacial 
period of limitation is provided by a special 
or local Act, would depend on whether the 
provisions of such Act should ba regarded 
ag enacting a complete body of provisions 
with regard to the limitation of suits comiag 
within the purview of the Act. In other 
words, the question would be whether the 


special or local Act should be construed 
as excluding the applicability of the 
general provisions of the Limitation 


Act. Each case would have to be decided on 
the construction of the particalar statute 
which provides a spasial pariod of limitation. 
The learned Chief Justice’s judgment also 
makes no reference to Venkatı v. Chengadu 
(2). He refers to the observations of 
Shephard, J.,in Veerammah v. Abbiah (4), as 
supporting the view that section 6 would 
make the provisions of the Limitation Act 
inapplicable to any suit coming within a local 
or special Act. Shephard, J. in that case based 
his judgment in part atleaston the construc- 
tion he placad on the provisons of the Registra- 
tion Act, which in his opinion excluded the 
applicability of any of the sections of the 
Limitation Act although he also expressed 
the opinion that the language of section 6 of 
the Limitation Act rendered the general 
provisions of the Act inapplicable to the 
cases coming under special or local Acts. In 
Haji Ismail Sarit v. The Trustees of the Harbour, 
Madras (5), he accepted Veeramma v. Abbiah 
(4) as authority for the propositions that sec« 
tion 5 of the Limitation Act would be appli- 
cable to cases under the Forest Act, (see page 
397), although he was also prepared to apply 
the principle of section 5 on general grouuds. 
In Venkata v, Ohengidu (2), four * learned 
Judges took part. Twoofthem, Muthuswamy 
Aiyar and Kernan, JJ., held that section 18 of 
the Limitation Act was applicable to a suit 
falling under spction 59 of Act II of 1864, 
It was, however, not necessary to decide the 
question as the application of the section 
would nob save the suit from limitation. 
Parker and Wilkinson, JJ., cannot, in our 
opinion, ba taken to have expressed any 
Opinion on the point, although Mr. Ranga. 
chariar contends that they intended to do so, 
In a later case, Iswara Patier v. Karuppin 
(6), Collins, ©. J, and Davita, &, applied 


(5) 23 M, 389. : 
(6) 3 M, L, J, 255. ki 
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section 13 to a suit under section 59 of the 
Revenue Recovery Act. In Seshamma v. 
Sankara (8), Collins, C. J., and Muthuswamy 
Aiyar, J., applied section 14 of the Limitation 
Act to a suit under the Madras Boundary 
Act, XXVIII of 1660. They observed:— 
“The true construction of section 6, then, is 
that, save as to the period of limitation, the 
other provisions of the General Act of Limi- 
tations are applicable to cases falling under 
spezial or local law.” We do not consider 
it necessary for the purpose of this case to 
consider whether section 29 of the present 
statute, corresponding to section 6 of Act XV 
of 1877, may not render the general sections 
of the Limitation Act inapplicable to special 
or local Acts generally. We think that Abu 
Baker Sahib v. Secretary of State for india 
(1), cannot be regraded as overruling the 
decisions in Venkatı v. Ohengadu (2) and 
Iswara Patterv. Karuppan(6), which laid down 
the law with regard to suits coming under sec- 
tion 59 of Act II of 1864. They were not 
considered or dissented from in that case. 
We are of opinion that if, on a construction of 
Act IL of 1864, the conclusion can be arrived 
at that the period of six months was intended 
to be subject to the general provisions of the 
Limitation Act, Abu Baker Sahib v. Secre- 
tary of State for India (1) would not pre- 
elude us from giving effect to that con- 
elusion. 

. Act IL of 1864 was enacted when the 
General Limitation Act in force was Act XIV 
of 1859. Section 16, clause (3), of that 
Act provides that “When by any law now or 
hereafter to be in force, a shorter period of 
limitation than that prescribed by this Act 
is especially prescribed, such shorter period 
shall be applied notwithstanding this Act.” 
The starting point of limitation and the 
period of limitation are clearly distinguished 
as distinct factors iu the various Statutes of 
Limitation, Act XIV of 1859, Act IX of 1871, 
Act XV of 1877 and Act IX of 1908, 
Section 3 of Act XIV of 1859 provided a 
limitation of one year to set aside sales for 
arrears of Government revenue from the 
date of the confirmation of the sale. The 
period was liable to be shortened by any 
special statute. In Musammat Phoolbas Koon- 
wur v. Lalla Jogeshur Sahoy (7), the Judicial 
Committee of the Privy Council held that 
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clause 11 of section 16 of Act XIV of 1859, 
postponing the starting point of limitation 
in cases of disability on account of minority 
was applicable to suits provided for by sas 
tion 246 of the Civil Procedure Code, Act 


VIII of 1859. Referring to Acts VIII and _ 


XIV of 1859, their Lordships observed:—~ 
‘The object of the first was to enact a Gener- 
al Code of Procedure for the Courts of 
Civil Judicature not established by Royal 
Charter. The gbject of the second was to 
establish a general law of limitation in 
supersession both of the Regulations which 
had governed those Courts and of the Eng- 
lish Statutes which had regulated the practice 
of the Courts established by Royal Charter. 
Looking to the 5th sub-section of the lst 
section (providing a period of one year for 
suits to alter or set aside summary decisions 
and orders of Civil Courts) and to the 
3rd and llth sections (providing a limi- 
tation of one year for suits to set aside 
sales under decrees or for arrears of Govern- 
ment revenue, anda limitation of 12 years 
to suits for the recovery of immoveable pro- 
perty) of Act XIV of 1859, their Lordships 
have no doubt that the intention of the 
Legislature was that the period of limitation 
resulting from the 246th section of Act VIII 
should, in the case of a minor, be modified 
by the operation of the llth section of Act 
XIV, and that this construction has ob- 
tained in the Courts of India, appears from 
the case from Huro Soonduree Ohoudhrain v. 
Anandnath Roy Chowdhury «(8)." The 
above passage shows that their Lordships 
based their decision on the construction of 
section 246 of Act VIIL of 1859 whether 
it excluded or not the provisions of the Limi- 
tation Act of 1859; their Lordships distin. 
guished an earlier decision of theirs in 
Muhammad Bahadoorkhan v. Collector of 
Bareilly (9). There certain property be- 
longing to A. was taken possession of by B, 
Some years later, B. was convicted’ and exe- 
cuted as a rebel and all his property in his 
possession was confiscated including the pro- 
perty of A. The sons of A. sued for the ree 
covery of the lands of which they had been 
dispossessed* by the rebel. The snuit was 
brought more than a year after the younger 
plaintiff came of age and more than a year 


(8) 3 W. R. 8. 
(9) 1L A, 167; 13 B. L. R. 292; 21 W. R. 318, 
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after the passing of Act XIV of 1859, which 
allowed only one year to sue and did not 
save the rights of persons under disability. 
Their Lordships held that the claim was 
barred by limitation. They observed:— The 


` words are perfectly plain. No suit brought 


» 


by any party in respect of forfeited pro- 
perty shall be entertained unless it be in- 
stituted within the period of a year from the 
date of seizure. It is trus that this limi- 
tation is introduced by way .of proviso, But 
their Lordships think that, looking at the 
various parts of the Act, and gathering the 
purpose and intention of thé Legislature 
from the whole, this was a substantive enact- 
ment; and that, although it appears under 
the form of a proviso, ib was a limitation 
intended by the Legislature to apply to all 
suits brought by avy persons in respect of 
forfeited property.” With respect to the 
argument that a saving with regard to parties 
under disability must be taken to be by 
equitable construction implied in this case 
and that the clause in Act XIV of 1859 
relating to disabilities might be imported into 
the Act, their Lordships held that it could 
not be done. They observed:— This Act 
is of a special kind and does not admit of 
those enactments being annexed to it.” This 
seems to show that their Lordships’ judgment 
was based on the construction of the special 
Actin question. Referring to this decision, 
their Lordships observed in Musammat Pool- 
bas Koonwar v. Lalla Jogeshwar Sahay (7):~ 
‘Tt aroge upon a very special statute and 
upon that ground the judgment rests.” 
Then they refer to the passage cited above, 
and point out “and they proceeded to observe 
that the application of the statute (if it 
did apply) would not assist the appellants 
who would not even in that case have 
brought their suit in proper time.” It is 
clear that their Lordships were disposed to 
regard the pronouncement in the earlier 
case as “9 dietum not necessary for the deci- 
sion of the case. The learned Government 
Pleader argues thatthe decision in Musammuat 


._Phoolbas Koonwar v. Lalla Jogeshwor Kahoy 


7) proceeded on tne gronnd that the two 
Statutes, Acts VIH and XIV of 1859, were 
passed in the same year—a fact to whichtheir 
Lordships, no doubt, refer (see page 24)— 
but we cannot agree that any stress was in- 
tended to be laid upon the circumstance. 
The basis of the decision, as we understand 
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it, was that the provisions of the general 
Code of Procedure should be regarded as 
subject to those of the general Code of Limi- 
tation. We do not think any distinction 
can be drawn with respect to the appli- 
cability of the general provisions of the 
Code of Limitation between suits for whicha 
special period of limitation is prescribed by 
the Civil Procedure Code and those for 
which a special period is presented by some 
other statute. Both the decisions of the 
Privy Council proceeded upon the construc- 
tion placed upon the particular statute in 
question in each case. We must take it that 
the Legislature in Madras was not unaware 
of the provisions of Act XIV of 1859 when 
it enacted section 59 ‘of Act IL of 1864, In 
our opinion, it did not intend to do anything 
more than shorten the period of one year 
given by the Limitation Act to suits to set 
aside sale for arrears of revenue and having 
regard to the language of clause 3 of section 
16 of Act XIV of 1859, we must conclude 
that the Legislature intended that the period 
prescribed in section 59 of Act IL of 1864 
should be subject to the general provisions 
of the Limitation Act for the time being in 
foreo which might have the effect of 
postponing the starting point of limitation 
or of excluding any time in the computation 
of the period of limitation. The question 
of the construction to be placed on section 
59 cannot be affected by section 29 of the 
Limitation Act IX of 1908. What effect ‘ 
section 29 would have upon the provision 
in the special Act, which could not be 
construed as subjecting any special period 
of limitation prescribed therein te any 
provisions of the Limitation Act, it is 
unnecessary to consider inthis case. We 
feel strengthened in this conclusion by the 
decisions of this Court already referred to 
above, relating to the limitation for suits 
coming within section 59 of Act IT of 1864, 
We hold, therefore, that the suit in the present 
case is not barred by limitation and reversing 
the decrees of the Courts below remand the 
sait for disposal on the merits to the Coart of 
first instance. The costs in this and in the 
lower Appellate Court will abide the 
result, e a 
Oase remanded, 
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CALCUTTA HIGH COURT. 
* REGULAR Civit, Appzat No. 45 or 1910. 
July 2, 1912. 
Present:——Mr. Justice Chitty and 
Mr. Justice Teunon. 
ASHUTOSH DHAR—Ptatstirr— 
APPELLANT 
versus 

JOY LAL SARDAR AND oragrs— 


Derenpants — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 90, 91— 
Dealing with question as to standard of measurement— 
Jurisdiction of Court in proceeding under sections 90, 
91—Landlord and tenant—~Dispossession by landlord 
of tenant from portion of holding—Suspension of entire 
rent—Interest at contract rate—-Whether recoverable. 

A Court has no power to deal with the question, 
what is the rasi or standard of measurement ina pro- 
ceeding under sections 90 and 91 of the Bengal Ten- 
ancy Act. 

Tf a landlord dispossesses his tenant from a part of 
the holding, he is not entitled to recover any part of 
his rent. Suspension of the entire rent, isa punish- 
ment for the dispossession by the landlord of the 
tenant from & portion of the land demised; and the 
rule will be rendered absolutely nugatory if the 
landlord is allowed to recover the rent of the portion 
in the possession of the tenant. 

A landlord is entitled to interest at the contract 
rate on the whole sum decreed as rent although the 
rate be very high. 


Appeal from the decree of the Subordinate 


Judge of Khulna, dated 23th November 
1909. 


Babus Bipin Behary Ghose and Nagendra 
Nath Ghosh, for the Appellant. 


Babu Jadu Nath Kanjilal and Manulvi 
Nuruddin Ahmed, for the Respondents. 


JUDGMEMT.—The suit out of which 
this appeal arises was brought by the 
plaintiff to recover from the defendants rent 
for the years 1359 to 1314. The plaintiff 
sues as the proprietor of an estate called 
“6.annas Mahmudabad,” which he purchased 
in 1882 in execution of a decree against the 
then proprietor, Uma Nath Choudhury. 
The defendants hold under a kabuliat, 
dated 7th December 1874 and executed by 
their predecassor, Pati Mahomed, in favour 
of Uma Nath Chowdhury. The kabulcat 
was in respect of 500 bighas of land and 
the rent agreed was Rs. 265-10 Oor 83 annas 
a bigha. The deed provided for re-measure- 
ment in 1289 B. S. (1882-83) “with the 
prevailing raste of the gergana’’ and for 
enhancement or reduction of the rent at the 
same rate in accordance with such measure- 
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ment. It appears that in 1885 the plaintiff 
found one Amirulla in possession of the 
western portion of the land leased. This 
portion has for convenience been styled part 
B, in contradistinction to part A which re- 
mained in the possession of the defendants. 
The plaintifi’s case is that he was told that 
Pati Mahomed had sold part B to one Gagan 
Chandra Har by a kabala. The defendants 
denied this and maintained that they were 
in khas possession of a portion of part B, 
and had settled the rest of it with Amirulla. 
However that may be, on 24th February 
1885, the plajntiff took a kabuliat from 
Amiralla of 101 bighas at arent of Rs. 53 10-10 
and realised rest from him up to 1312. 
In 1801, the plaintiff had the land measured. 
In 1900, the plaintiff sued the defendants 
for rent for the years 1303 to 1306, That 
suit was ultimately dismissed on 10th March 
1904 on the ground that the plaintiff had 
split up his claim. On 27th February 1904, 
the plaintiff again sued the defendants for 
rent for the years 1307 to 1319. This suit 
was dismissed by this Courton 221d March 
1907 on the ground that plaintiff having 
dispossessed the defendants of a portion of 
the land demised, the rent wassuspended antil 
the defendants were again patin possessiun 
of the lands in part B. 


On 6th August 1907, the plaintiff gave notice 
to Amirulla that his kabuliat was cancelled 
and that he should as from lst Baisakh 1314 
regard the defendants as the mulzks and pay 
rent to them. Gn 7th July 1908, tke plaintiff 
filed the present suit. The questions arising 
for determinations are (1) what is the rasi or 
standard of measurment prevailing in this 
pergana, (2) how much of the plaintiff's 
claim is within time, and (3) what portion 
of thedecree should cary interest at the 
contract rate. 

As tothe standard of measurement, the 
plaintiff would have the Wourt decide in 
favour of a rast of 80 cubits. It is, however, 
conceded that prior to 1857, the rasi pre- 
vailing both in 6-annas Mahmudabad and 10 
annas Mahmudabad was one of 110 cubits. 
This is apparent from the Robokard of 30th 
April 1860 (Exhibit 5). In 1860, 10-annas 
Mabmudabid was settled by Government as 
their khas mahal on measurement by a rasi 
of 80 cubits; and that rast, which is the 
Government standard measurement, has 
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since prevailed in 10-annas Mahmudabad. 
There is, however, no evidence on the record 
to show that auy similar change took place 
in the neighbouring estate of 6-annas 
Mahumudabad. The wording of the kabuliat 
of 1874 would rather indicate that there 
had been no such change at that date. The 
plaintiff relies on some depositions of tenants 
of villages of 6-annas Mahmudabad who were 
examined in 1360 before Mr. Gomes (HExhivit 
6 series). None of them appear to have been 
tenants on the lands now id question, nor can 
we say how they came to make these state- 
ments. Standing alone, they are certainly not 
enough to prove the change of standard, 
which the plaintiff says took place gradually, 
presumably, subsequent to 1860. The judg- 
ment of 13th December 1892 [Exhibit 14 (4) ] 
cannot be evidence against these defendants 
and besides this, it is clear that the Subordi- 
nate Judge has no power to deal with the 
question in a proceeding under sections 50 
and 91 of the Bengal Tenancy Act. The fact 
that the plaintiff has taken kabuliats from 
other tenants providing for re-measurement 
according to the rasi prevailing in the pergana 
does not assist him. In those subsequent to 
1892, he is careful to speak of the Govern- 
ment rast of 80 cubits, no doubt, in consequence 
of the judgment [Exhibit 14 (4)] above 
referred to. On the whole, we are of opinion 
that the standard of measurement must be 
taken to be a rast of 110 cubits of 18 inches, 
It may be noted that a similar decision has 
been given against the plaintiffs in suits 
against other tenants (Exhibit L series). 


With regard to limitation, ib was suggested 
that the operation of the Limitation Act 
was suspended during the progress of the 
former rent suit, but no authority was cited 
for such a proposition, which is obviously 
unsound. The principal contention of the 
plaintiff in this connection was that 
inasmuch as he had handed over possession 
of land Bi to the defendants, he ought to 
be allowed a decree for three years’ rent for 
so much of the land as wasin the defend- 
ants’ possession all along, wz. L. and A. 
But this he cannot have. He only gave 
up possession from Ist Baisakh 1314 and 
until that date the liability of the 
dafendants to pay this entire rent was 
suspended, and as remarked by the late 
Chief Justice in the former suit, the 


plaintiff could not recover any part of his 
rent until he had restored the land B. to 
the defendants. To hold otherwise would bə 
to render absolutely nugatory the rule as to 
suspension of rent as a punishment for the 
dispossession by the landlord of thse tenant 
from a portion of the land demised. We 
think, therefore, that the Subordinate Judge 
was right in giving the plaintiff a decree for 
the rent of 1314 only. 

As to the interest, we are unable to agree 
with the Subordinate Judge that the contract 
rate is to be confined to the rent for the 
area originally specified. The words of the 
kabuliat do not justify that restricted view. 
The plaintiff is, we think, entitled to interest 
at the contract rate on the whole sum decreed 
asrent. The rate, no doubt, is very high, 
75 per cent. per annum, but the tenants have 
the remedy in theirown hands. They have 
only to pay their rent regularly and no inter- 
est will be chargeable. 

Except for this slight modification, the 
appeal fails, and we accordingly order that. 
the appellant do pay the respondents’ costs. 


Decree modified. 


MADRAS HIGH COURT. 

Seconp Civiu Arrear No. 1018 or 1911, 
December 10, 1912. 
Present: — Justice Sir Ralph Benson KT., and 

. Mr. Justice Sundara Aiyar. 
SAVALA CUNNIAH QOHETTY—PLAINTIFF 
—— APPELLANT 
versus 
THIRUVENGADA RAMANUDJA- 
CHARIAR AND otarrs——Deranoants — 


* RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 539— 
Swit by person newt entitled to be trustee. 

Section 539 of the old Civil Procedure Code is not 
applicable to a suit instituted by a person having a 
special right, such as one next entitled to be the trustee 
of the charity. Such a person can file a suit without 
obtaining the sanction provided by the section. 


Second appeal from the decrees of the 
District Court of Chingleput, in A. S. No. 
354 of 1909, preferred againkt that of the 
District Munsif of Conjeeveram, in O. S, No,’ 
426 of 1908. i i 
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Mr. F. R. Ganapathi Aiyar, for the Appel- 
jani: 

- Messrs. T. R.. Ramachendra A and 
T. R. Krishnaswami Atyar, for the} Respond. 
ents. 

JUDGMENT.—This suit which relates 
to a charity was instituted when the repealed 
Civil Procedure Code, Act X{V of 1882, was 
in force, According to the construction 
placed on.section.539 of the Code by this 
Coart, it was not applicable to a suit institut- 
ed by a person having a special right such as 
one next entitled to be the trustee of -the 
charity. 

The plaintiff, as the person entitled under 
the Hindu Law to be the trustee after 2nd 
defendant, was clearly entitled to institute the 
suit. Neither Exhibit A, nor Exhibit D, 
made any special provision for the succes- 
sion to the office of trustee. We reverse 
the decree of the lower Appellate Court 
and remand the appeal for disposal on the 
merits according to law. The respondents 
will pay the costs of this second appeal. 
..The costs in the lower Appellate Court 
will abide the result. 

| Oase remanded, . 


PUNJAB CHIEF COURT. 
Seconp UivIL Apprat No. &38 or 1912. 
January £2, 1913. 
Present:——Mr. Justice Beadon. 
ALLAH DITTA AND OTHERS — PLatntires 

APPELLANTS 
VETSUS 
HASSAN AND CTHER3—DEFENDANTE— 


RESPONDENTS. 

E Tenancy Act (XVI of 1887), s. 59 (3)--Qc- 
cupancy rights —Mortgage by widow ty possession-—Right 
of mortgagee to retain possession on her death -~Necessity 
~~Assent of landlord, whether bindiny on reverstonary 
heir. 

A mortgage of occupancy rights by a widow, whe- 
ther for necessity or not, is void, under section 59 (3}, 
Punjab Tenancy Act, even if it receives the assent of 
the landlord, and a reversionary heir is entitled to 
take possession of the land without payment, on the 
death of the widow. 

Ishar Singh v. Lal Singh, 39 P. R. 1898; Puran 
Chand v. Mahesha, 69 P. R. 1900, relied upon. 


Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated 
the 20th. April, 1912, varying that of the 
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Munsif, 2nd class, Raya, dated the 28th 
February 1911, decreeing the claim. 

Mr. Badr-ud-Din Qureshi, for the Appel- 
lants. 

Mr. Devi Dyal, for the Respondents. 

JUDGMENT. —The land in dispute in 
this case was held by Musımmat Sahib Zadi, 
a widow, as occupancy tenant. Musammat 
Sahib Zadi mortgaged it before her death, 
which took place two or three years ago, and 
the mortgagees are in possession, 

lé has been decided that the plaintiffs 
appellants are Musammat Sahib Zadi’s re- 
versionary heiss and entitled to succeed at 
her death and this point is nob in dispute in 
this Court. 

The frst Court decreed the plaintiffs-apvel- 
lants’ claim to possession without payment 
holding that the murtgage by the widow was 
void, bat the lower Appellate Court has 
decreed possession on payment of part of the 
mortgage debt held by it to have been con- 
tracted for necejsity. 

Section 59 (3) of the Punjab Tenancy 
Act provides that when a widow of a deceas- 
ed tenant succeeds to a right of occupancy, 
she shall not transfer the right by sale, gift 
or mortgage, or by sub-lease for w term ex- 
ceeding one year. 

In-Ishar Singh v. Lal Singh (1), it was 
held that a mortgage of occupancy rights 
by a widow is void under section 59 (3) 
of the Punjab Tenancy Act as against the 
reversionary heir notwithstanding that such 
mortgage was in favour of some gf the pro- 
prietary body. 

Farther in Puran Ohand v. Mahesha (2), 
it was held that the reversionary heir of an 
occupancy tenant was competent to dispute 
the validity of the alienation, in favour of a 
stranger, of his ancestor’s occupancy rights, 
although such alienation had received the 
assent of his landlords. 

In view of these authorities, it is im- 
material whether or not the martgare was 
for necessity or whether or not the mortgagee 
received the assent of the landlords. As 
against the reversionary heirs, the mortgage 
is void under section 59 (3) of the Punjab 
Tenancy Act ayd the plaintitfs-appellants are 
entitled to take possession of the land with- 
out payment, 


(1) 39 P.R. 1898. 
.. (2) 69 P. R. 1800, 


624 


DURGA PARSHAD V. HARNAM SINGH. 


I accept the appeal and setting aside the 
decree of the lower Appellate Court, I restore 
the decree of the first Court. 

The defendants-respondents (mortgagees) 
will pay plaintiffs-appellants’ cosis through- 
oub. 


Appeal accepted. 


PUNJAB CHIEF COURT. 
Secosp Civiu APPeaL No, 525 or 1912. 
December 10, 1912. 

Present: —Mr. Justico Chevis. 
DURGA PARSHAD altas DURGA DAS 
—— PLAINTIFF—A PPELLANT 
UVETSUS 
HARNAM SINGH—Derexrpant— 


RESPONDENT. 

Partnership — Swit for settlement of account—Refusal 
of partner to join as co-plaintiff—Subsequent swit— 
Equity. l 

Where in a suit for settlement of partnership ac- 
count, brought by one of the partners against another, 
a partner, to whom money is due from. the partner- 
ship, deliberately refuses to join as co-plaintif and is, 
consequently, made a co-defendant and from his con- 
duct the Court concludes that he has abandoned his 
claim, if any, a subsequent suit by him for recovering 
the amount found due to him on the strength of the 
accounts produced by him in the previcus case is not 
equitably maintainable. 


Second appeal from the decree of the 
Divisional Judge, Ambala, dated the lith 
January 1912, reversing that of the Munsif, 
Ist class, Ambala, dated the 28th August 
1911, decreeing the claim. 


FAOTS.—In 1908, Harnam Singh took a 
contract from the North Western- Railway 
and joined Durga Das and F. as his partners 
ou the condition of their supplying money re- 
quired to carry on the business and sharing 
equally the profits or loss,if any. The ac- 
counts were to be kept by D. 


F, sued Ħ. for settlement of the partner- 
ship accounts and as D. refused to join as 
co-plaintiff, D, was impleaded as co-defendant 
with H. 

On bih December 1911, the suit of F was 
decreed. In 1911, D. sued H. making F. a 
pro forma co-defendant, for recovering from 
H. the sum of Rs. 500 on the allegation 
that in the previous suit by F., ib had been 
found that Rs. 759-5-2 was dueto D, and 
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that each partner had to contribute 
Rs. 206 8 towards the loss, so, after dedact- 
ing Rs. 206-3-0 from Rs. 759-5-2 and re- 
linquishing his claim to Rs. 62-15-4, the 
balance due to him was Rs. 500. 

The first Court decreed the claim bu’ the 
learned Divisional Judge dismissed it on the 
grounds given in the following extract from 
his judgment. 

“Partnership come to an end in November 
1908... It is, however, abundantly clear 
that Durga Das’s real motive in refusing 
to join as co-plaintiff was to pose before the 
Court as a disinterested person whose ac- 
counts were not open to suspicion. 

“He caused the Court to believe that 
though money was due to him, he had 
abandoned his claim and as sufficiently shown 
by his strenuous opposition to the accounts 
being gone into again, he obviously knew 
that the Court in the previous case, acting 
in the belief that he had abandoned hia claim, 
attached to his accounts a weight which 
would never have been attached to them if 
the Court had regarded him as an interested 
person trying to establish his own claim 
on the evidence of thosə accounts... I do 
not think that section 115, Evidence Act, ex- 
actly applies, buf, in my opinion, the Court 
cannot equitably give reliəf to Durga Das 
in this suit on a finding in his favour in the 
previous suit by deceiving the Court..,......” 

Lala Sangam Lal, for the Appellant. 

Mr. Gobind Ram, tor the Respondent, 

JUDGMENT.—The facts are fully given 
in the judgment of the learned Divisional 
Judge. It is perfectly clear that Durga 
Das’s action in refusing to join as a partner 
in the former suitled the Courtin that 
suit to suppose that he did not wish to 
put forward his own claims, and this again 
led the Court to put an exaggerated estimate 
on the value of the accounts produced by 
him. The result is that a decision was 
passed on thestrength of these accounts 
favourable to Durga Das and unfavourable 
to Harnam Singh, and now Durga Das 
himself sues Harnam Singh, and presses that 
the question how much money is due has 
been settled in the previous suit and is 
res judicata. I think there can be no 
donbt that Durga Das is seeking to get an 
unfair advantage. He does not come into 
Court with clean hands in this case. No 
doubt, he could clear himself if. he cotild 
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show that he had had some adequate reason 
for not wishing to join as co-plaintiff with 
Faiz Muhammad in the former suit. Bat 
I have asked Counsel if he can explain what 
reason there could be for not wishing so 
to join other than the reason that Darga Das 
had determined not to prosecute his own 
claims, and Counsel, after consulting Durga 
Das’s agent who is present to day, tella me 
that Durga Das was in service at Lucknow 
and that the agent af Ambala had no funds 
to pay Court-fee. Also he adds that Darga 
Das was, about that time, transferred to 
Moradabad and a letter sent did not reach 
him; also that Durga Das’s son died about 
this time. All these excuses do not corivince 
me in the very least. All that the record 
shows is that Darga Das’s Pleader said that 
Durga Das could not be joined as co-plaintiff 
as he did not wish to be so joined. This is 
quite opposed to the nction that Darga Das 
had no objection to join, but that his local 
agent was temporarily out of tunds and 
could not pay im the necessary Court-fee at 
once. 

I agree with the learned Divisional Judge 
that the plaintiff has forfeited his right to 
a decree, and I dismiss this appeal with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
SEGOND Civic Appeat No. 962 or 1909. 
September 5, 1912, 
Present:—Tustice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
HAZARIMAL BABU—Derenpant No. 1 
—-APPELLANT 
VErSUS 


ABANI NATH ADHURJOYA AND OTHERS 


—- PLAINTIFFS— RESPONDENTI. 

Hindu Law ~Impartibility—Special wsage—Burden 
of proof-~ Holder of impartible estate—Grant of portion 
of property for maintenance to younger son—~Whether 
that portion becomes self-acquired or remains ancestral 
—Mitakshara—Immoral or illegal debt contracted by 
father-—-Proof—Sons to prove what—Proof of jsather’s 
immoral or extravagant life, if sufficient-~-Alienation 
without necessity and without consent of sons —Efect 
on rights of after-born sons. 

Tt ig of the essence of special usages, such as im- 
partibility, modifying the ordinary law of succession 
that Moy should be ancient and invariable, and thai 
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they should be established to be so by the party alleg- 
ing them by clear and unambiguous evidence. 

Ramalakshmi Ammal v. Sivananantha, 17 W. B. 553; 
14 M. L. A. 570; 12 B. L. R. 393 (P. C.), relied upon. 

If the holder of an impartible estate, by a testa- 
mentary disposition or otherwise, carves out a por- 
tion thereof and grants it to his younger son for pur- 
poses of the maintenance of the son and his descend. 
ants, such property is ancestral in the hands of the 
son and not self-acquired property of the grantee 
liable to be capriciously alienated by him to the detri- 
ment of the grandsons of the testator. 

Muddun Gopal v. Ram Buksh,6 W.R.71 at p. 74; lara 
Chand v. Reeb Ram, 3 M. H. C. R. 50 at p. 55; Hardat 
Narain v. Haruck Dhari Singh, 12 O.L. R. 104; 
Ram Chandra Marwari v. Mudeshwar Singh, 88 0, 
1158; 10 ©. W. N. 978 and Laliteswar Singh v. 
Bhabeswar Singh, 85 O. 823; 8 O. L. J. 124; 12 0. W. 
N. 958, followed, 

Jagmohan Das v. Sri Mangal Das, 10 B. 528 at p.574 
and Parsotam v, Janki Bai, 29 A. 354 at p. 363; A, W. 
N. (1907) 77; 4 A. L. J. 257, dissented from. 

Where it is alleged by the Mitakshara sons that a 
particular debt was contracted by their father for an 
illegal or immoral purpose, the burden lies upon them 
to show that ib was contracted for such purpose; such 
burden is not discharged by proof that the father 
lived an extravagant or immoral life; there must be 
direct connection established between the particular 
debt and the immorality set up by the son. 

Suraj Bunsi Koer v. Sheo Persad, 6 I. A. 88; 50. 148; 
4 C. L. R. 226, Bhagbut Pershad v. Girja Koer, 15 I. A. 
99; 15 0. 717; Sahu Sita Ram v. Zalim Singh, 8 A, 281 
A. W. N. (1886) 62;; Kishan Lall v. Garuruddhwaja 
21 A. 238; Gaura v. Nanak Chand, 6 A. 1938; A. W. N 

1884) 23; Chintamanrav v. Kashinath, 14 B. 320; 

adashiv v. Dinkar, 6 B.520 and Dattatraya v, Vishnu 
Narain, 36 B. 68; 13 Bom. L. R. 1161; 12 Ind, Cas, 
949, relied upon. 

Where a Mitakshara father has made an alienation 
without necessity and without the consent of sons 
then living, if would not only be invalid against them 
but also against any son born before they had 
ratified the transaction, and no conseng given by 
them after his birth would render it binding upon 
him, 

Hurodoot Narain Singh v. Beer Narain, 11 W. RB. 480; 
Bunwart Lal v. Daya Sunker, 1 Ind. Cas. 670; 13 C. W. 
N. 815, Ponnambala v. Sundarappayar, 20 M. 354; 7 
M. L. J. 240 and Tulaht Ram v. Babu Lal, 33 A. 654, 
BA. L. J. 733; 10 Ind. Cas. 908, relied upon. 


Appeal from the decrees of the District 
Judge of Bankura, dated the 22nd February 
1909, affirming that of the Subordinate 
Judge of Bankura, dated the 5th March; 
1907. 

Dr. Rash Behary Ghose, Babus Golap 
Chandra Sarkar and Rishindra Nath Sarkar, 
for the Appellant. 

Mr. 3. P. Sinha, Babus Bepin Behary Gose 
and Frobodh Ohandra Mukerjee, for the Re- 
spondents. 

_ JUDGMENT. 

MOOKERJEER, J.——-This is an appeal on behalf 

of the first defendant in a suit for declaras 
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tion that a decree obtained by the first eight 
defendants against the ninth defendant 
on the 26th July 1904, on the basis 
of four mortgages, is not binding upon 
the plaintiffs, the first four of whom are the 
sons and the fifth is the wife of the mort- 
gagor. The plaintiffs asked for a declara- 
tion, for an injunction, and for incidental 
reliefs. The first eight defendants resisted 
the claim substantially on the ground that 
the plaintiffs were bound.to pay the debts of 
the ninth defendant, which were incurred 
for legal necessity and not for immoral 
purposes as falsely alleged by the plaintiffs. 
The defendants farther contended that the 
properties hypothecated were the self-acquired 
properties of the mortgagor. The family to 
which the mortgagor belongs is governed 
by the Mitakshara School of Hindu Law, 
and the evidence on this point is described 
by the Court of first instance as complete, 
satisfactory aud overwhelming. Thetounder 
was a Kanauj Brahmin, who migrated from 
the North-Western Provinces and settled 
at Maliara inthe District of Bankura. The 
family has acyuired considerable landed 
property, and the eldest male member is 
locally styled as Raja. In the Court of first 
instance, an issue was raised upon the ques- 
tion, whether the Maliara estate is impartible 
and succession therato is governed by therule 
of primogeniture. This issue was, however, 
subsequently expunged and the suit proceed. 
ed to trial. The Subordinate Judge found, 
with regatd to the first property mentioned 
in the schedule to the plaint, that it was 
the ancestral property of the mortgagor, aud 
decreed the claim in so far as that property 
was concerned. As regards the third pro- 
perty, mentioned in the schedule, he held that 
it was the self-acquired property of the 
mortgagor aud dismissed the claim in respect 
thereof. When the matter was taken on 
appeal to the District Judge, he held that 
the sixth’ issue ought not to have been 
expunged and remitted the case Lo the original 
-Court for decision of the question raised 
therein. The Subordinate Judge held that 
there was no tangible or direct evidence in 
proof of the allegation that in the Maliara 
estate, the eldest son alone succeeded accord- 
ing to the family usage and the other sons 
were entitled to receive nothing beyond 
maintenance allowance. The matter then 
came up for disposal before the District 
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Judge, and he proceeded to consider the 
appeal by the defendant in so far as the first . 
property was concerned and a cross-appeal 
by the plaintiffs in respect of the thira pro- 
perty. Oa behalf of the creditor appel- 
lant, three points were urged, namely, frst 
that the plaintiffs could not maintain a pure 
declaratory suit and should have asked for 
consequential relief by way of possession; 
secondly, that the firat property was not 
ancestral property ia the hands of the mort- 
gagor; and thirdly, that the debts had not 
been proved to be illegal or immoral. On, 
behalf of the plaintiffs-respondents, it was 
argued that the third property was not the 
self-acquired property of the mortgagor. 
Upon the firat question, the District Judge 
held that the suit as framed was maintain- 
able. Upon the second question, he held 
that the view of the Subordinate Judge, 
namely, that the first property was ancestral, 
could not be successfully attacked. Upou 
the third question, he affirmed the finding 
of the Court of first instance that the debts 
were contracted for immoral purposes and 
that the creditors were aware of the purpose 
for which the loans were taken. As regards 
the cross appeal, he found that the third pro- 
perty had been rightly deemed self-acquired 
property, as it was a lease-hold interest 
acquired by the mortgagor himself. In this 
view, the District Judge dismissed both the 
appeal and the cross-appeal and affirmed the 
decree of the primary Court. The first 
defendant alone has appealed to this Court, 
and on his behalf, the decree of the District 
Judge has been assailed substantially on the 
ground that the first property was the 
self acquired propety of the miorrgagor. 
There is no controversy as to the history of 
the acquisition of this property b7 the ninth 
defendant; The property admittedly formed 
part of the Maliara estate. Oa tbe 25th 
May 1869, the father of the ninth defeadant 
made a testamentary disposi. The Will 
recites that he had four sons and a married 
daughter who lived with him, and that 
according to family custom, his eldest son 
would inherit the entire <cenindarz, while 
the other sons would get maintenance either 
in cash or from property. The testator then 
proceeds to state that each df his sons other 
than the eldest would get lands yielding 
a net annual profit of Rs. 2,000 and a 
house to be built ‘at a cogt of Rs. 5,600, 
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Then follows an important clause to the 
effect that the property given for main- 
tenance and the houses for residence, which 
each son will get, will be held and en- 
joyed by him by right down to his sons, 
grandsons and their sons in succession. The 
first property now in dispute was received 
by the ninth defendant under this clause of 
the Will, and the question in controversy is, 
whether it became his self-acquired property 
or formed ancestral property subject to the 
rules of Mitakshara law. To determine this 
question, it is essential to investigate, in the 
firat instance, whether the Maliara estate, of 
which it formed part, was impartible and 
descendible according to the rule of primo- 
goniture. As already stated, there has been 
no satisfactory determination of this question, 
aud both the parties are responsible for this 
result. The sixth issue specifically raised 
the question, but was expunged by consent 
of parties. The District Judge directed the 
issue to ba restored and tried, but as no 
evidenca had been directed to this point at 
the original trial, the Subordinate Judge 
could only come to the conclusion that the 
affirmative of the issue had not been proved. 
In effect, the only evidence on the record, 
worthy of the name, upon this matter, is the 
assertion of the father of the mortgagor in 
his Will that the estate was impartible and 
governed by tue rule of primogeniture. A 
qiestion of this character, however, cannot 
obviously ba decided upon such alender 
material, The creditor, no doubt, seeks to 
hold the plaintiffs bound by their ailegatians 
in the plaint, but this is not quite fair, ba. 
cause he did not accept those allegations in 
the Cours of first instance, and, indesd, 
expressly repudiated them. The substance 
of the matter, therefore, is that each party 
seeks to abandon the position originally taken 
up by him and relies upon the case of his 
adversary. This is manifestly unsatisfactory, 
and the position is not by any means 
improved when we bear in mind the fact 
that four of the plaintiffs are infants, repre- 
sented by their mother, a piridan ishio laty, 
whois herself she fifth plaintiff. As their 
Lordships of the Judicial Committee pri ited 
outin Ramalakshmi Ammal v. Stvimuantha 
(1), it is of thetessence of special usages modi- 
fying the ordinary law of succession that they 


(® 14 M. I. A. 570; 12 B. L. R. 396; 17 W. R. 553. 
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should be ancient and invariable and that they 
should be established to be so by clear and 
unambiguous evidence. It would not be 
right, therefore, to assume for the purposes 
of this appeal that the Maliara estate is not 
governed by the ordinary rules of inheritance 
but is an impartible estate descendible 
according ts the rule of primogeniture. The 
qaestion was in controversy in the Courts 
balow and the Subordinate Judge answered it 
against the plaintiffz, upon objection taken 
by the defendants; the latter cannot be 
permitted to take up an inconsistent position 
when it suits them to do so, to withdraw 
their objestion, and to seek to bind the plain- 
tiffs by an assertion which they have failed 
to establish; the plaintiffs may as well səek 
to hold the defendants fast to their allegation, 
In the events which have happened, the 
Court cannot attribute to the family a status 
which involves a departure from the ordinary 
law and ean bs established only by cən- 
vincing proof, In these circumstances, if it 
were necessary to determine this question for 
the parposes of the appeal, ib would, ia my 
opinion, be essential to remand tha case to 
the Gourt of first instanca fora fresh inves- 
tigation. Baut as I shall presently show, the 
appellant cannot succeed even on the 
assumption that the Maliara estate is impar- 
tible and governed by the rale of primogent. 
ture. 

Let us assumo for a moment that the 
Maliara, estate is an impartible ze nzndari 
descendible according tothe rulg of primo- 
geniture. The decision of their Lordships of 
the Judicial Committes in Surtyj Kuiri v. 
Deoryy Kuari (2) shows that the holder for 
the time being iscompetent to alienate the 
estate without the consent of the next taker, 
bacause the eldest son of the holder is nota 
joint owner; in other words, as there is no 
joint ownership, there is no right to partition 
and no restraintupon alienation, The sub- 
sequent decision in Ventati Surya Mahipati 
Rama Krishna v. The Qourt of Wards (3) shows 
that an imoactible zs mindiri i3 not inalienable 
by Wil or otherwise, by virtua ouly of its im- 
partibility, and ia the absanca of proof of 
gams spasial family custom attaching to the 
zenindert acd hoving taas effect, Assime, 


(2) 15 L A. 6; 10 A. 272. 
(3) 26 I. A, 83; 22 M. 383; 3 O. W. N. 415. 
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therefore, that the fatherof the ninth de- 
fendant wasin possession of an impartible 
estate and madea valid testamentary dis- 
position whereby he granted to his younger 
son part of the property of the estate, for his 
maistenance and forthe maintenance of his 
descendants. The question arises, whether the 
property so received by the ninth defendant 
became self-acquired or ancestral property 
in his hands. Upon this question, there is a 
well-marked divergence of judicial opinion; 
and though an elaborate’ attempt has been 
made by each party to distinguish the 
oases which run counter to their respective 
contentions, it is clear that in whatever 
manner the cases may be sought to be 
distinguished, two conflicting principles have 
been adopted, one by the Calentta and the 
Madras High Courts and the other by the 
Bombay and the Allahabad High Courts. 

In Muddun Gopal v. Ram Butsh (4), a 
father distributed property acqaired by him, 
among his sons by various deeds of gifts, 
It was held that tha portion obtained by 
each son was ancestral property in so far 
as hig issue was concerned; it was further 
held that property acquired by a grand- 
father and distributed by him amongst his 
sons, did not by such gift become the self- 
acquired property of the sons so as to 
enable them to dispose of it by gift or sale 
without the consent and to the prejudice of the 
grandsons. The same principle was recog- 
nised in Tara Ohand v. Reeb Ram (5). The 
question arose again in Nagalingam Pillai v. 
Ramchandra Tevar (6), where the father of the 
plaintiff made voluntary gifts of certain pro- 
perty to the defendant after the birth of tle 
plaintiff. The whole of the property in ques- 
tion had been acquired by the plaintiff's 
paternal grandfather, who disposed of it 
by Will to his three sons, of whom the 
father of the plaintiff was one. The plain- 
tiff contended that, notwithstanding this 
fact, the property had the quality of an- 
eestral property in his father’s hands, I¢ 
was held that as there were no words in 
the grandfather's Will that the sons would 
hold their shares free from the incidents 
of ancestral property, the property devised 
by him to his sons was ancestral, and that 


(4) 6 W. R. 71 atp. 74, 
(5) 3 M. H. O. R. 50 at p. 55. 
(6) 24 M. 429; 11 M. L. J. 210, 
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the plaintiff was, therefore, entitled to .suce 
ceed in a snit brought by him to seb aside 
his father’s alienation and to recover the 
property. It was farther held that if a 
partition was made by the father on the. 
footing that the property was partible pro- 
perty, although in point of law there was a 
disposition made by the father, there was 
no doubt that the father intended that the 
quality of the ancestral estate should remain. 
On the other hand, it was ruled in Jagmohan 
Das v. Sir Mangaldas (7), that a son to 
whom his father bequeathed his self-acquired, 
property by Will took it under tha Will, 
and not by inheritance, and, that as 
property devised by Will was held by 
Hindu Law to be recaived as gift, sach 
property was sel{-acquired in the hands of 
the son and was not subject to partition 
in his life-time at the suit of the son of 
the latter. To the same effect is Nanabhat 
v. Achratbat (8) which, however, recognises 
the position that where a father indicates 
by his Will that his sons should taka his 
self-acquired proparty jointly, saeh property 
would, undoubtedly, be regarded as aucastral. 
The current of decisions in Bombay has, 
however, gone back, as is shown by the 
cises of Ahmedbhoy v, Sir Dinshiw M. Petit 
(9) and Ohabildas v. Ramdas (10). in the 
former of these o ses, ib was held that 
where property passed from one Hindu to 
another, its character was to be ascertained, 
in the hands of the latter, by the relation.. 
ship existing batween the grantor and 
grantee and the mole of transmission; a 
doubt was further expressed as to whe- 
ther self-acquired property, devised by 
a Hindu father to his son, would remain 
in the hands of the son as the latter’s 
self-acquisition. The Bombay High Court 
had priviously held, in Lakshmzbai v. 
Ganpat (11), that where a grandfather indi- 
cates by his devise that his properiy should 
be held in severalty, such property in the - 
hands of the devisee mast be deemed self. 
acquired and not ancestral. In Parcotam 
v. Janke Bai (12), Sir John Stanley preferred 


(7) 10 B. 528. (8) 12 B. 122. 

(9) 11 Bom. L. R. 866; 8 Ind. Cas. 124. 

(10) 11 Bom. L. R. 606; 3 Ind. C&s. 297. 

(11) 5 B. H. 0. R. 128 (0. 0. ). : 

is A. 364 at p. 863; A. W. N. (1907) 77; 4 A, 
had fe $ 
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the view taken in Jagmohandas v. Sir Mangal 
Das (7), to that adopted in Muddun Gopal v. 
Ram Baksh (4) and Tara Chand v. Reeb Ram 
(5). There the Hindu family consisted of a 
futher and his sons, and the father devised 
by his Will property which he acquired 
under the Will of his father, to his sons 
Separately by namə., It was held that 
the property so devised remained sepa- 
rate property according to Hindu Law, 
although the sons continued to live as mem- 
bers of the joint family and tréated the 
property for along series of years as if it 
was their ancestral property. Upon a re- 
view of the decisions analysed above, it is 
plain that there is a divergence of judicial 
Opinion upon the question whether when a 
Hindu, instead of allowing his self-acquired 
or separate property to go by descent, makes 
a gift of it to his son or bequeathes it to 
him by Will, sach property is the separate 
property of the son or whether it is ancestral 
in the hands of the son as regards his male 
issue. According to this Court, such property 
is ancestral property in the hands of the son 
as if he had inherited it from the father: 
Muddun Gopal v. Ram Buksh (4). According 
to the decisions of the other High Courts, it 
is a question of construction in each case 
whether the property was intended to pass to 
the son as aucestral property or as separate 
property, though in Bombay and Allahabad 
the inference has been in favour of the separate 
or self-acquired character of the property, 
Jugnohaw Das v. Sir Mangal Das (7), Parso- 
tam v. Janki Bai(12), while in Madras, the 
tendency has been in favour of the inference 
that the character of the property was 
ancestral; Tara Chand v. Reeb Ram (5), 

Nagalinyam v. Ramchandra (6). The 
decision in Muddun Gopal v. Ram Buksh (4) 
has been treated in this Court as good law 
for half a century and was expressly followed 
in Hardat Narain v. Haruct Dhari Singh(13), 
the decision wherein wassubsequently afirmed 
by the Judicial Committee: Nanomz Bubuasin 
v. Modhun Mohun (14). Thè decision of the 
Fall Bench in Moithoo Dyal v. Golbur Singh 
(15), does not touch theqaestion raised before 
us and so also the decision in Bawa Misser v. 
Rajah Bighen,Protash (16). I am not un- 


(18) 12 0. L. R. 104. 

. G4) 181. A. l; 13 C. 21, 
(35) 9 W. R. 51L.. 
(16) 10 W. R. 287. 
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mindfal of the observation of Sir Barnes 
Peacock to counsel in the course of argament 
in Pauliem Valoo v. Pauliem Sooryah 
(17), bab this can hardly bə taken 
ag a decision upon the point which did 
not directly arise in that case; nor can 
the decision in Rajah Ram Narain Singh 
v. Pertum Singh (13), be deemed to contain 
any definite pronouncement upon the matter. 
On the other hand, the decision in Muddun 
Gopil v. Ram Butsh (4), was treated as good 
law in Ram Ohandra Marwari v. Mudeshwar 
Singh (19) and Liliteswar Singh v. Bhabes- 
wir Singh (20). Under these circum- 
stances, I am not prepared to dissent 
from the decision in Muddun Gopal v. Ram 
Buksh (4), though it may be conceded that 
if the matter were res integra, the question 
would ba worthy of consideration. It can. 
not further be overlooked that even if the 
view be maintained, as has been done in 
some of the cases reviewed, that itis a 
question of construction whether the pro- 
perty was intended to pass to the son as 
ancestral property or as separate property, 
the appellant cannot possibly succeed. The 
testamentary disposition of the father of the 
ninth defendant makes it abundantly clear 
that the intention of ‘the testator was that 
the property should vest in his son for the 
maintenance, nob merely of his son himself 
bat also of his grandsons and their descend. 
ants. The testator would have been very 
much surprised to hear that the effect of 
his devise was to make the property self- 
acgaired property in the hands of his son, 
so that he might alienate it at pleasure and 
deprive the grandsons of their only means 
of maintenance. It may finally be observed 
that the view adopted by Sir Charles 
Sargent in Jagmohandas v, Sir Mangal Das 
(7), is applicable only to cases where the 
property obtained by the son from his father 
may be regarded as given simply as an aot of 
favour; in other words, to exclude such pro- 
perty from partition, it must be brought 
within Chapter I, section 4 pl. 28 read 
with Chapter 1 section 6 pl. 138-16 of the 
Mitakshara. But in the present case, itis 
impossible to say that the disputed property 


(17) 1 M. 262 at p. 255; 4 I. A. 109, 

(18) 20 W. R. 189; 11 B. L. R. 397, 

(19) 330. 1158; 10 C. W. N. 978. 

(20) 35 ©. 823; 8 C. L. J. 124; 12 0. W. N,933, 
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was °Pttriprasadlabdha” or “obtained 
throuzh the father’s favour’’ within the 
mening of the expression as used in the 
Mritıxshara; the Will of the father admits that 
the younger sons are entitled by family 
custom to maintenance in cash or property, 
and with a view to prevent future dispute, he 
gave this particular property to the ninth 
defendant. It cannot justly be maintained 
that this was a mere act of favour; on the 
other hand, the property so given may 
rightly be deemed to possess the same 
characteristics as would have attached to if, 
if the father had, dariug his life-tims, given 
it to his son for maintenance, or the latter 
had obtained it from his eldest brother, the 
holder of the impartible estate, in lieu of 
maintenance. as a matter of right. The 
decisions of their Lordships of the Judicial 
Committee in Sartaj Kuari, v. Desraj 
Kuari (2) and Venkata Surya Mahipati 


Rama Krishna Rao v. The Court of Wards ` 


(3), recognise that the holder of an 
impartible estatə has the right to alienate 
the estate without the consent of the next 
taker; but these decisions də not, by necessary 
implication, involve the conclusion that if 
the holder of the impartible estate, by a 
testamentary disposition or otherwise, carves 
outa portion thereof and grants it to his 
younger son for purposes of the mainten- 
ance of the son and his descendants, such 
property becomes the salf-acquirad proparty 
of the grantee, liable to be capriciously 
alienated by him to the detriment of the 
grandsons of the testator. It is not contend- 
ed, and in view of the decision of the 
Judicial Committee in Durgadut v. Rames- 
war (21), it cannot bs contended, that the 
property is inalienable, but the view may 
well be maintained that it has all the 
incidents of ancestral property. I hold, 
therefore, that the disputed property was 
ancestral property in the bands of the ninth 
defendint. » 


Ifthe property is held to be ancestral 
property in the hands of the mortgagor, the 
decree of the District Judge cannot be suc- 
cessfully attacked. The plaintiffs do not 
dispute the well-settled rule that where it is 
alleged by the sons that a particular debt 


(21) 360. 943; 10 C, L. J. 233; 18 O. W. N. 1018 
(P. 0.); 6 M. L. T. 68; 11 Bom. D. B.901;6 A, L. J, 
847; 4 Ind. Cas. 2; 36 T. A. 176; 19 M. L. J. 667, 
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was contracted by the father for an illegal 
or immoral purpose, the burden lies upon 
them to show that it was contracted for such 
purpose; such burden is not discharged by 
proof that the father lived an extravagiaé or 
immoral life; there must ba a direct cone 
nection established between the particular 
debt and the immorality set up by the son. 
Sura} Bunst Koer v. Sheo Persıd (22), Bhagbut 
Pershad v. Girja Kosr (28), Sahu Sit: Rim 
v. Zalim Singh (24), Kishan Lall v. Garuru l- 
dhwaia (25), Gaura v. Nanak Ohand '26), 
Ohintamanrav v. Kashinath (27), Sadashio 
v. Dinkar (23) and Datéitrayt v. Vishnu 
Narıyın (29). The barden which thas 
rests upon the sons has been discharged in 
this case. The District Jadge has held 
that there is ample evidence to show the 
connection bətween the debts and the im- 
moralities alleged and proved by the 
sons, and fursher thab the creditors wera 
aware of the purpose for which the loans 
were taken. Somo stress was laid, ho vever, 
on the form of the issue raised upon this 
point, namely, were the mortgage bonds bona 
file transactions and executed for legal necss- 
sity, and it was suggested that the question 
of immorality was not expressly raised. But 
no objection was taken in the Courts below 
to the form of the issue which was framed 
in the presence of the parties. The parties 
went fully into evidence upon the question 
of immorality. Thera is no suggestion that 
either of them has bean misled by the terms 
of the issne, and the Court would not, under 
these circumstances, remand the case for re- 
trial: Vishnu Ramchandra v. Ganesh Appaje 
(30), and Rajah Saheb Perladh Singh v. 
Broughton (31). 

It has finally been contended that the fourth 
plaintiff, who is said to bave been born after 
the execution of the mortgages, is not entitled 
to relief in respect of what would be his share 
in aucestral property. This question does 
not appear to have been pressed before the 
District Judge, and there i3 no substance in 


+% 
(22) 6 I. A. 88; 5 C. 148; 40. L. R, 256. 
(23) 15 I. A. 99; 150. 717. 
(24) 8 A. 281; A, W. N. (1886) 62. 
(25) 21 A. 238. 
(26) 6 A. 193; A. W. N. (1854) 23, 
(27) 14 B. 320. 


(28) 6 B. 520. 
(29) 36 B. 68; 13 Bom. L. R. 1161; 12 Ind. Oas. 949, 
(30) 21 B. 325. A 


(81) 24 W. R. 275. 
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it. It is well-settled that where a Mitre. 
Mhara father has mide an alienation without 
necassiby and without the consent of son3 
then living, it would not only be invalid 
against thera bat also against any son born 
before they had ratified the transaction, and 
no consent given by them after his birth 
would render it binding upon him: Hurodoot 
Narain Singh v. Beer Narain (82) and 
Bunwart Lal v. Dayı Sunker (33). Sab- 
stantially tn the same effect is the deci- 
sion in Ponnambalu Pillai v. Sundarappayyar 
(34), although one need not take the extreme 
view adopted by the Pandits of the Madras 
Sadar Court in Nonba Pudten v. Janga 
Miah (35). I am not unmindfal that the 
contrary view was taken by the Allahabad 
High Court in Ohuttan Lil v. Kallu (33), but 
the later viow of the same Court is in har- 
mony with that adopted by this Court: Tulshi 
Ram v. Babu Lal (87). It may be conceded 


that an alienation, valid when it is made, | 


cannot be set aside at the instance of any 
son, grandson or other co-parcener who was 
neither born nor begotten at the time of alig- 
nation; Baju Ram v. Luch mun (38) and 
Bholanath v, Kartice Kissen(39). Ib may also 
be conceded tha‘ an alienation, valid when ib 
is made, cannot be impeached by a sonadopted 
after the date of alienation: Sudunund v. 
Soorjoo Monse (40) and Rambhat v. Lakshman 
(41). The position, however, is obviously 
different in a case where the alienation, when 
made, is not valid, and the case is very much 
stronger where, as here, the property has 
not as yet passed completely ont of the 
family; there is, as pointed ont by this 
Court in Kishun Pershad v. Tipan Pershad 
(42), a, fandamental distinction in this class 
of cases between an absolute alienation and a 
mortgage by the father. In my opinion, the 
position of the fourth plaintiff cannot bs 
differentiated from that of his brothers upon 
any sound principle of law. * 

The result is that as all the contentions 


(32) 11 W. R. 480. 
(33) 13 0., W. N. 815; 1 Ind. Cas. 670. 
M. 


(34) 20 M. 354; 7 M. D. J. 240. 

(35) (1851) M. S. D. A. 3. 

(36) 33 A. 283; 8 A. L. J. 15; 8 Ind. Cas, 719. 
(87) 33 A. 654; 8 A. L. J. 733; 10 Ind. Cas, 903, 


(88) 8 W. R, 15. 
(39) 8400. 3%2; 110. W. N. 482. 
(40) 11 W. R. 436. 
(41) 5 B. 630. 
, (42) 34 0. 735; 11 0. W. N. 613; 5 O. L. J. 569. 
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of the appellant fail, the decreas of the Dis. 
trics Judge must be affiemed and this 
appeal dismissed with costs to the plaintiffs- 
respondents, 

Baacsoaorr, J.—I agree that the appaal 
must be dismissed, though [ am nob at 
one with my learned brother in regard to the 
ficat point, which he discusses in his judg- 
meat. 1 think, for the purposes of this 
appeal, that we mast prac3ed on the footing 
that the Maliara estate was impartible and 
goverened by the rule of primogeniture. 
This was the case with which the plaintiffs 
started their action. It is true that the de- 
fendants deniéd it and that when the learned 
District Judge, before whom the appeal first 
cine, reminded the saib for a fading on the 
issue as to impartibility, the parties found it 
convenient to reverse their positions on this 
question. The decision (on remand) of the 
Subordinate Jadge shows that the parties were 
given an opportanity to produce evidenca on 
the point, but no evidence was offered beyond 
what was already on the record. No doubt 
impartibility is an instance of a spesial 
usage modifying the ordinary law of succas- 
sion and it is for the party alleging it to 
establish his position. Bat I do not think 
it quite right to say that the defendant 
cau no more rely on the plaintiffs’ original 
case than the plaintiffy can on the defend- 
ants. lb must be remembered that the 
plaintiffs are members of the family and, 
therefore, presumably know whether their 
family estate is impartible or not. The 
principal defendants, on the obhes hand, ara 
strangera to the family and their denial 
of impartibility really amounted to no more 
than to patting the plaintiffs to proof of 
their casa. Where a defendant merely 
pats a plaintiff to proof of the usage on 
which he bases his title, I do not see that 
he is precluded from saying at a later stage 
that he will not insist on proof of the 
usage, bat will accept the plaintiff’s case 
on the point. But itis altogether “another 
matter for a plaintiff, who presumably knows 
the truth as to the usage and bases his 
case on it, to turn round and say:—~ I find it 
more convenient for my title to deny the 
usage and, therefore, I will accept the defend- 
ant’s contention.” 

As regards the question whether a son, 
to whom his father bequeaths self-acquired 
property by Will, takes under the Will, 


pl 
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or by inheritance, T incline to the view 
that he takes by Will but I cannot press 
my view in the face of the desision of 
this Court in the case of Muddun Gopal v. 
Ram Buksh (4), which has been subsequently 
accepted as good law by this Court in the 


cases of Hardoat Narain v. Haruck Dhart 


Singh (13), Ram Chindra Marwari v. 
Mudeshwar Singh (19), Laldteswar Singh v. 
Bhabeswar Singh (20). In the last mentioned 
case, it was held that a grant of ancestral 
property for the maintenance of janitor 
branches of the family did not divest the 
property granted of its ancestral character. 
In the present case, there can be no question 
that the grant was one of this nature. It 
is not necessary to discuss the question 
whether such a grant offends against the 
law of perpetuities. It is sufficient to say 
that such a grant has been recognised as 
valid by this Court and that I am not 
prepared to dissent from that decision. 


Appeal dismissed, 
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Landlord and tenant—Cowldar—Devolution of in- 
terest — Two persons—Proceedings against one—Sale 
—Madras Rent Recovery Act (Mad. Act VIII of 1865) 
~-Binding nature—-Hstoppel. 

C., the Cowldar of the plaint village under the Rajah 
of Ramnad, bequeathed 4 of his interest in the vil- 
lage to A. and % to his son, B. A., however, never got 
possession of the land but he was paid his share of 
the income by*B. B. remained in possession of the 
land, paid the porapu payable on whole land, obtained 
receipts in his sole name, issued patias to the cultivat- 
ing tenants and received muchilkas from them and 
was treated by the landlord as the sole Qowldar. 
Subsequently, B. made default in payment of rent 
due on plaintiff’s share, and the landlord took pro- 
ceedings against B. under Act VIII of 1865 and brought 
the land to sale. It was found that the landlord 
or his representatives-in-title had no knowledge 
of As title, 4. sued for a declaration that the søle did 
not affect his interest in the land and for partition 
and delivery of his share: 
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Held, (1) that the sale was not binding on 4. ings- 
much as he was no party to the proceedings which led 
up to the sale; 

(2) that there was no estoppel as A. had not made 
any representation by words or conduct to lead the 
zemindar to believe that B. alone was his tenant and 
that A. had no interest in the property. 

The assignee of a tenant is not bound by the pro- 
ceedings taken against the original tenant even in the 
absence of notice to or knowledge of the land- 
lord, and the case of devolution of interest is perhaps 
stronger. 

- Omission to give notice does not estop the assignee 
as there is no obligation on him to do so 

_ Suryanna v. Durgi, 7 M. 258; Kadar Hussain v. 
Hussain Saheb, 20 M. 118; 7 M. L. J. 52. 


Second appeal against the decree of the 
Court of the Snbordinate Judge of Ramnad, 
in A. S. No. 44 of 1910, preferred against 
that of the Court of the Additional District 
Munsif of Paramkudi, in O. S. No. 221 of 
1908. 

Mr. A. Krishniswamy Atyir, for the Ap- 
pellant. i 

Mr. 8. Srinivasa lyengrr, for the Respond- 
ents. ' 


JUDGMENT. 


SANKARAN Nair, J.—Kesava Iyer wag the 
Cowldar of the plaint village under the 
Rajah of Ramnad. He bequeathed one- 
eighth of his interest in the village to the 
plaintiff and seven-eighths to his son, Nara- 
simmier. The plaintiff, however, never got 
possession of his share of the property. 
Narasimmier remained in possession who 
was treated by the landlord as sole Cowldar, 
paid the porapu payable on the whole 
land, took receipts in his sole name,. issued 
pattas to the cultivating tenants and received 
muchilkas from them. He paid the plain» 
tiff his share of the income. The Plaintiff 
did not pay the landlord the rent payable 
by him on his share. Itis also found that 
the zemindar or his representatives-in-title 
had no knowledge of the plaintifs interest 
in the land. Narasimmier made defanlt 
in payment of rent. Proceedings were taken 
against him under Act VIII of 1865 and the 
land was sold. < 

The plaintiff now sues for a declaration 
that the sale does not affect his interest in 
the land and seeks for a partibion and 
delivery of his share. His claim was dis- 
allowed by both the lower Courfs. “ _ 

The interests of the original Oowldar 
having vested in the plaintiff and Narasim- 
mier, the plaintiff’s interests in the property 
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tannot pass by a sale unless he was made a 
party to the proceedings, which led up to 
the sale, by notice having been served upon 
him. It has been held by this Court that 
where a tenant has assigned his interest, 
the assignee is not bound by proceedings taken 
against the original tenant even if the 
assignee failed to give notice of his purchase 
and the zeminday had no knowledge of the 
same. The case of a devolution of interest 
is perhaps stronger, as the landlord in 
such a case has to find out the heir or 
representative. Wa are, therefore, of 
opinion that the sale is not binding on the 
plaintiff, 

The next question is one of estoppel. 
The facts found set forth above show that 
the plaintiff has not made any representa- 
tions by. words or conduct to lead the 
zemindar to believe that Narasimmier alne 
was his tenant and that the plaintiff had no 
interest in the property. His omission to 
give notice to the zemzndar does not estop 
him as there was no obligation on his part 
to do so. Weare, therefore, of opinion that 
there was no estoppel. 

It was then argued by the respondent’s 
Pleader that the suit is barred by limitation. 
No notice was given to the plaintif. He 
will not be bound by the sale if he did not 
set it aside as Narasimmier did not in 
any way represent him. No authority is 
cited in support of this contention. The 
decision in Suryanna v. Durgi (1), which 
supports the defendant’s contention, has 
been overruled in Kadar Hussain v. Hussain 
Saheb (2). We disallow this plea. We, 
therefore, reverse the decrees of the lower 
Courts and pass a preliminary decree for par- 
tition and direct the District Munsif to 
restore the suit to his file and proceed in 
accordauce with law to pass the final decree. 
The appellant is entitled to *his costs in this 
and in the lower Appellate Court. 

The costs in the frst Court will be dealt 
with by the final decree. 

Sapasiya AIYAR, J.—I entirely agree in the 
judgment pronounced just now by my learn- 
ed brother dialing with the question of 
estoppel and limitation relied on by the 
respondents in support of the lower Court’g 
decision. ° 


(1) 7 M. 258. 
%2) 20 M, 118; 7 M. L. J. 62, 
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I wish only to deal with two cases 
quoted by the learned Vakil, Mr. S. Srinivasa 
lyengar, for the respondents, on the question 
of estoppel. One case is reported in Nitayi 
Behari Saha Paramanick y. Hari Govinda 
Saha (8), et seg. There Hill and Rampini, JJ., 
aiffered, Hill, J., holding that the Conrt sale 


in execution of the decree obtained against 


one joint owner of a tenure passed the 
rights of all the owners because he was the 
only registered owner, while Rampini, J., held 
the contrary. The third Judge, Bannerjee, J. 
agreed with Hill, J. and his reasons are those 
given at page 699, The reason for the decision 
is that as the law required tenants to register 
their names in the landlord’s office; unregister- 
ed co-owners of a tenure, by their omitting to 
have their names registered, must be taken 
to have acquiesced in the registered tenant 
representing them in their dealings with the 
landlord. No law required the plaintiff in 
this case to have the ownership of his one- 
eighth shara registered 1 ia the landlord’s offices, 
nor was Narasimmier’s name registered as 
sole owner in the landiord’s offica in accord. 
auceo with any statutory provision. That 
case, therefore, cannot help the defendants 
(respondents) in this case. 

The other case Zemindar of Hit 1yapuram v, 
Sankarappa Reddiar (4) was one in which 
the real owner directly reseived the patias 
from the zemindar in which his vendor’s name 
was mentioned as the tenant and thus 
actively represeated that his vendor might 
be treated as tenant for all purposes relating 
to the recovery of rent. That case also, 
therefore, does- not help the respondents in 
this case. 


osoin Decrees reversed, 


(4) 27 M. 483 (E. Bh, $ 


a 
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CALCUTTA HIGH COURT, 
Seoonn Civie Avpeau No. 1715 or 1909. 
April 24, 1912. 

Present: —Juastice Sir Asutosh Mookerjeoe, Kr., 
and Mr. Justice Beacheroft. 

AISA SIDDIKA AND orgers—Pvatatipes 

° —. APPELLANTS 
VEVSUS 
BIDHU SEKHAR BANERJEE AND OTHERS 
-—— DeranDants — REIPONDENTS. 


Specific Relief Act (I of 1877), s. 42, Proviso—Con« 
sequential retief—Injunction. 
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The reasonable construction of the proviso to sec- 
tion 42 of the Specific Relief Act is that the further 
relief which the plaintiff is bound to claim is such 
relief as he would be in a position to claim from the 
defendant in an ordinary suit by virtue of the title 
which he seeks to establish or of which he prays for a 
declaration. 

Abdulkadar v. Mahomed, 15 M. 15 and Fakir Chand 
vy. Anundz Chunder, 14 C. 536, relied upon. 

The question, therefore, whether the plaintif€ is 
able to seek further relief than a mere declaration of 
title, must depend upon the circumstances of the 
particular case. 

A prayer for injunction is a prayer for consequen- 
tial relief. 

The Court will nobthrow outa suit on the ground 
that ibis barred by the proviso to saction 42 of the 
Specific Relief Act, unless it is satisfied boyond 
all doubt that ths plaintiff oaght to saak further 
relief and yet has claimed nothing bayont a declara- 
tion of title. 

Appeal from the decreas of the District 
Judge of Bardwan, dated the 10ch July 
1909, affirming that of the subordinate Judge 
of Burdwan, dated the 22ad March 190). 

Babu Provas Ohandra Mitter, for the 
Appellants. 

Baba Khetter Mohan Sen, for the Respond- 


ents. 


JODGMENT,—This is an appeal on behalf 
of the plaintiffs in a suit for a declaratory 
decree, which has been dismissed on the 
ground that under section 42 of the Specific 
Relief Act, they were able to seek farther relief 
than a mere declaration and had failed to do so. 
The case for the plaintiffs is that the property 
in dispute is watt, that the second and third 
defendants, who are the husbands of the 
plaintiffs and Mutwalis of the property, have, 
in violation of the trust, executed a mortgage 
in favour of the first defendant, that the 
mortgagee has sued to enforce his security 
and obtained a decree and that he is about 
to realise the decree by the sale of the 
property. The plaintiffe, therefore, seek fora 
declaration that the subject-matter of the 
litigation is wakf (wherein they are interest- 
ed as beneficiaries under the wakfnama), that 
the mortgage is null and void and that the 
decree based therein cannot be validly execut- 
ed so ag to affect the dispated property. 
This declaration the plaintiffs seek against 
the defendants, who are interested to deny 
the right of the plaintiffs ag, beneficiaries 
of an inalienable wakf, because two of them 
have mortgaged it as their private property 
and the other has accepted and enforced the 
mortgage on the same footing. The defend- 
auts resist this claim on the merits and also 
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on the ground that the suitis barred under 
the proviso to section 42 of the Specific 
Relief Act, The Qourts below have given 
effect to the contention last mentioned and 

dismissed the suit. i 


Oa behalf of the appellants, ib has basu ar- 
gaed thatthe plaintiffs were not able to seek 
Firther relief than mare declaration within 
the maaning of proviso” tə saction 4.23 aud 
fist, @yaseqaently, the sait as framed is 
mÈ intainable. In support of this proposition, 
reliance has been placed upon the cases of 
Rain imisiri v. Akilandammal (1), Lotenath 
Surna v, Keshib Bam Doss (2), Gour Mohun 
Gouli v. Dinonath Karmotar (8), Sethuruyar 
v. Shanmugam Pillat (4) and Kuni Bihari v. 
Kesh wll (5). In answer to this argument, 
it has been contended by the decrees-holder 
respondant that the plaintiffs could ask 
for an injunction to restrain the decree- 
holder from proceeding with the execution 
of his decree and that, consequently, the suit 
a3 framed falls within the mischief of the 
rule embodied in the proviso to section 
42. In support of this view, reliance has 
been placed upon the cases of Umatul Batuk 
v. Nauji Kuar (6), Thakur Prasid v. Puntal 
Singh (7) and Erishna Das yv. Hari Oharun 
(8). In our opinion, the contention of 
the appellants is well-founded and must 
prevail. 


The reasonable construction of the proviso 
to section 42 is that the further retief which 
the plaintiff is bound to claim is such relief 
as he would baiana position to claim from 
the defendant inan ordinary suit by virtue 
of the title which he seeks to establish or of 
which he prays for a declaration, Abdulkadar 
y. Muhamed (9) and Futir Chand v. Anundi 
Ohunder (10). To take one illustration, if a 
plaintiff has lost possession of his property, he 
cannot ba permitted toask for a declaratory 
decree, because it would ba compatent to him 
to join therewith a suit for recovery of posses: 
sion; he ought not to be allowed to seek the full 


(1) 26 M. 291; 18 M. L. J. 27. 
(2) 13 0. 147. 
(3) 25 0.49;2 C. W. N. 76. 
(4) 21 M. 353; 7 M. L. J. 279. 
(5) 28 B. 567; 6 Bom. L. R. 475. 
<- (6) 6 O. L.J. 427; 11 0. W. N. 705. 
(7) 8 0. L. J. 486. 
(8) 140 L. J. 47; 15 C. W. N. 825; 10 Ind. Oas. 865, 
(9) 15 M. 15. 
(10) 140. 586. $ 
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faeasure of relief piecemeal, namely, first, 
a declaration of title, and, next, ejeciment 
ina suit’ for recovery of possession. This 
was ruled in the cases of Ganpzigir Sholagir v. 
Ganpatgir (11) and Chotalingapeshana v. Achi- 
yar (12). The question, therefore, whether 
the plaintiff is able to seek further relief than 
a mere declaration of title, must depend upon 
the circumstances of the particalar case. In 
Loxenath Surma v. Keshab Ram Doss (2), it 
was held that no declaration of title could 
be claimed, because the only consequential 
relief possible was a declaration of title as 
against the person in actual occupation of 
the land. Oa the other hand, the cases of 
Umatul Butal v. Naw Kuar (6) and Taakur 
Prasad v. Punkal Singh (7) indicate that 
where it is necessary for the plaintiff, in order 
that he may have complete effective relief, 
toaskfor an injunction in addition to a 
declaration of title, a pure declaratory suit 
cannot ba maintained. In the two cases 
mentioned, the decrees assailed by the plain- 
tiff as fraudulent had been obtained against 
him; they might be voidable, but till set 
aside, they were primz facie biuding upon 
him, If, therefore, such decrees were 
allowed to be exsecuted pending the suit 
for declaration, the result would ba that 
a mere declaratory decree in favour of the 
plaintiff would not bə of any value to him. 
Similarly, in the case of Krishna Das v. 
Hari Charan (8), the decision of the Settle. 
ment Officer had authorised the defendant 
to collect rent from the tenants, and, the 
plaintiff found it unecessary fo ask not 
merely fora declaration, but also for an 
injunction to restrain the defendant from 
interfering with the property. The case 
before us is of an entirely different character. 
The plaintiffs are not parties to the decree 
obtained by the mortgagee defendant against 
their husbands; they are m no way bound 
by that decree. Their case is that the 
second and third defendants were not 
competent to execute a mortgage of inalien- 
able wakf property, and that, consequently, 
the decree obtained by the mortgagee is 
null and void and wholly ineffectual 
to affect the mortgaged premises in any 
way. The plaintiffs seek this declara, 
tion in” their character as beneficiaries 
under the trast ; but as they are admittedly 


e(11) 3 B. 230. 
(12) 1 M, 40, 
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not entitled to possession at the present 
tims, they cannot sus in ejectment, as was 
possible in the ea of Kunhiamma v. 
Kunhunat (18). Bat ib is suggested that 
they may ask for a psroscual injunction 
tə restrain the decree-holder from executing 
his decree, and, a prayer for injanction is 
unquestionably a prayer for ec msequential 
retief a3 explained in Umitul Batul v. Nauji 
Kun (6) and recognised in Marsh v. Keith 
(14). No doubt, a prayer for injunction 
is a prayer for consequential relief, but 
still the question remains whether the 
plaintiffs are bound to ask for an injanction 
in this case;in our opinion, this question 
must clearly bs answered in the negative. 
It is plain that even if the decree-holder 
proceeds with execation, in spite of the 
present suit, the purchaser can take only 
the right, title and interest of the judgment- 
debtors. Bat, if the case for the plaintiffs 
bə true, the jadgmant-debtors have no 
alienable interest in the property at all; 
consequently, notwithstanding the sale, the 
position of the plaintiffs will remain 
unaffected. The plaintiffs cinndt, theretore, 
be compelled te ask for consequential relief 
in the shape of an injuuction: Sobha 
Pandey v. Saholra Bibi (15) and Unni v. 
Kunchi Amma(16). The Court will not throw 
out a suit on the ground that it is barred by 
the proviso to section 42 unless it ig 
satisfied beyond all doubt that the plaintiff 
ought to seek further relief and yet has 
claimed nothing bayond a déblaration of 
title. In tha cise bafore us, we are not 
prepared to hold, for the reasons assigned, 
that the plaintiffs should ssek further 
relief than a mere declaration ; the view 
we take does not in any way militate 
against the principles explained in Umatul 
Batul v. Nauji Kuar (6). 

The resalt is that this appeal is allowed, 
the decrees of the Courts below set asda 
and the case remanded to the Court of 
first instanca in order that the questions 
raised in all the issues (except the third 
which wə have decided) may be deter. 
mined. The costs of this appeal will abide 
the result. œ 


Appeal allowed ; 
(13) 16 M. 149. 
(14) (1860) 1 Dr. & Sm. 842; 30 L. J. Ch. 127; 
Jur. (N.B) 1182; 3 L.T. 498; 9 WAR. 115; 127 R. R. D 
(15) 5 A. 322; A. W, N. (1883) 49. 
(16) 14 M, 26, 


Case remanded. 
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MADRAS HIGH COURT. 
Civit Apprat No. 133 or 1908. 
Septembar 2, 1912. 
Present: —Mr, Jastics Miller and Mr. Justice 
Abdur Rahim. 
ILLA SOMANNA AND ANOTHER —~PLAINTIFRS 
—A PPBLLANTS 
Versus 
MADDALA SETTAMMA, MINOR BY 
Gasaroran VESRASWAMI AND OTHER3—DerenpD- 


ANTS— RESPONDENTS. 

Pleadings —Im plied partnership o~ family arrange- 
ment —Necessity to plead or raise issue —New case, when 
cannot be made out—Gyt—Registration, when neces- 
sary. 

Where @ prior agreamant of partnership or family 
arrangement was not set up in the pleadings and no 
issue was joined on the point in question, a Court 
ought not to go outside the pleadings to make a case 
of partnership or family arrangement. 

No right or title passes to the son-in-law between 
whom the last male owner divided his immoveable 
property of more than Rs. 109 value before his death, 
unless there is a registered instrument or deed of 
transfer. 


Appeal against the decree of the Oourt 
of the Subordinate Judge of Ellora, ia Q. S. 
No. 19 of 1906. 

FACTS.—Plaintifis claimed the suib pro- 
perties as reversioners of the last male 
owner. The reversionership was admitted by 
the defendant but it was pleaded that the 
defendant, who is the son-in-law of the last 
male owner, lived in his father-in-law’s house 
for along time and thas the father-in-law, 
before his death, divided the suit propertigs 
between the son-in-law and the other persons 
and the son-in-law acquired rights under 
the said division and that he has been in 
possession of the same sinca the date of 
the division. The possession has been 
within 12 years. The Subordinate Judge 
held that as the son-in law lived for a long 
time with the father-in-law, a partnership 
could bs implied even though it was not 
-expressiy pleaded and no issue was raised. 

Mr. T. Prakasam, for the Appellants. 

Mr. P. Narayanamurthz, for the Respond- 
ents. 


JUDGMENT. 


Minuse, J.—The Sabordinate Judge has 
dealt with this case on the°footing that 
the defeudants Nos. 2,3 and 4 and the 4th 
defendant and her husband obtained at 
‘the so-called partition, made shortly before 
‘Venkayya’s death, shares of property in 
which, by virtue of some prior agreement 
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of partnership, they had already acquirefl 
rights as co-owners. lb is probably sufficient 
to say that this case was not set up in the 
pleadings by any of the defendants. The 
fact that the Ist issue is framed ia wide 
terms gave the Subordinate Jadge an 
opportunity for dealing with the evidence 
as he has done but it certainly was never 
the case of defendants Nos. 1, 3 and4 or, 
1 think, of 2nd defendant that their rights 
depended upon a partnership in the lands, 
Mr. Narayanamurthi did not suggest that 
the is3u3 was widely framed in consequence 
of anything that was stated atthe time of 
settlemant of issues, and that being .so, L 
do not think the Subordinate Judge should 
hive gone outside the pleadings to make a 
oasa for the defendants as he has done. 

I may say that the case has not bsen 
adhered to here by Mr. Narayanamurthi:; 
when pressed as to the grounds of his clients’ 
title, he was able finally to rely only on the 
partition made shortly bafore Venkayya’s 
death. The difficulty as regards that is, of 
course, that Veerayya conld not distribute his 
immovable property among his relations and 
connections without some registered instru- 
ments or instrument of transfer and here there 
are none. Mr. Narayanamurthi proposed to 
get over that difficulty by arguing that the 
so-called partition was really a compromise, 
a family settlement of disputed claims, requir- 
ing no deed to effect the tarnsfers necessary 
tə its completion, but this baing another 
new case, nowhere hinted at, iu any written 
statement, and not cousidered by the Sub- 
ordinate Judge, we declined to allow Mr. 
Narayananamurthi to argue it. 

The Zad defendant’s case was that his 
father, Narrayya, was taken a3 illatom son-in- 
law of Subbanna, Venkayya’s father; the 
Sabordinate Judge finds that case made out 
bat the evidente in support of it is very 
weak. There is no doubt that Narayya lived 
for many years with his wife in the house 
of Subbanna and Venkayya, but that, though 
it is evidenca to support a case of illatom 
affiliation, ig here discounted by the fact 
that the other sons-io-law of Subbana also 
lived with their wivas in their father-in-law’s 
house and after his death with Venkayya, It 
was not contended (though the Subordinate 
Judge seams to have thought it was) that all 
these son3-in-law wera the subjects of cllatgn 
affiliation. = ex 
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e There is no prima face likelihood that 
Sabbanna, a man with two capable sons alive, 
should have affiliated a son-in-law. The 
evidence is that his property was small in 
extent and it is not shown that he required 
the- seryices of a son-in-law to help in his 
farm. The defendant’s ‘witnesses rather 
suggest that Subbanna was so fond of his 
daughter that he would not send her away 
to her husband and inasmuch as the hus- 
band had no property of bis own, itis not 
improbable that he would consent to his 
wife remaining in her father’s house, without 
any agreement by which he should obtain 
a share of the property. The evidence that 
any such agreement was made, is of the 
weakest. There is one defence witness No. 
11, an old man, who says that sometime 
before the marriage of Narayya, he happened 
to hear a conversation in the course of which 
Narayya’s brother agreed with Subbanna that 
an ?llatom affiliation should be made. As Sab- 
banna died probably before 1879, it is difficult 
to accept this witness’s memory as sufficient 
support fora finding in 2nd defendant’s favour 
I am of opinion that 2nd defendant has 
failed to prove the case he set up or any 
agreement between himself or his father by 
which he was entitled to a share in 
Venkayya’s family property. The case of 
the defendants Nos. 
Ramachandrudu and Venkayya were 
divided in their life-time and that those 
defendants were entitled to share in the 
property as heirs of Ramachandrudu. The 
Subordinate Judge has found that this 
case is not made out and Mr. Narayana- 
murthi did not argue that he was wrong in so 
finding ‘as when Ramachandradu died in 
union with Venkiah, his daughters and their 
husbands and sons have no rights in the 
property and the case of these defendants 
must fail. The 13ch defendant is a purchaser 
of some land from Gangamma, the daughter 
of Venkiah; he claims the right to retain 
the land after Gangamma’s death on the 
ground that the sale was for necessity to pay 
a debt contracted by Venkiahb. It is, however, 
shown that that debt was paid by Gangamma 
who borrowed money for the purpose on 4 
mortgage (Exhibit VI) in 1899, and paid this 
debi off if N&vember 1900 (Exhibit VId). 
The defendants’ witness No. 6, therefore, who 
lent her in 1904 or thereabouts the money 
to re-pay which the land. was sold to the 1st 
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defendant by Exhibit III must have been 
misled by her, if he lent in the belief that 
the money was required to pay off the debt 
contracted under Hxhibit VI, a debt which at 
that- time has already been paid. The 13th 
defendant is not a witness and it is nob proved 
that the sale was for necessity. 

An extent of 4 acres was allotted, at the so- 
called partition, for the maintenance of the 
widows of Venkiah’s two brothers, It ig 
claimed that these were absolute gifts but the 
evidence on that point is very weak. One 
witness says the widow Venkamma was 
told she might give her land to her 
daughter; another, that she was empowered 
to give it to whomsoever should protect her. 
According to another, the allotments were for 
maintenance. 

I am unabls to hold on the evidence that 
these allotments cdnveyed an estate of in- 
heritance to the donees and, therefore, even 
if Venkiah could have made them validly 
without the execution of the registered instrue 
ments, they must now go to the plaintiffs, the 
donees being dead. 

The llth defendant claimed 6 acres of land 
in suit asa gift by Venkiah atthe time of 
partition; the Subordinate Judge has held 
that the gift is invalid without an instrument. 
In that [ think he is right and the gift must 
fail; bat it fails in its entirely and not only 
in part because Venkiah alone had, on the 
evidenze, any interest in the property at the 
date of the partition. 

I have thought it unnecessary*to deal with 
the evidence of Venkiah’s state of mind in 
the last two years of his life, for, though 
far from satisfied that he was capable of 
making auy disposition of his property at 
the time of the partition, if is not neces- 
sary to arrive at any definite conclusion on 
the question. 

The appeal must be allowed and plaintiff's 
suit decreed in fall with costs in both Courts 
against the contesting defendants, 

ABDUR RAHIM, J.—I agree on all the points 
dealt with in the judgment of my learned 
colleague. 

: Appeal allowed, 
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CALCUITA HIGH COURT. 

Regocar OCrvit. Appears Nos. 237 anp 298 

to 301 or 1905, 
Jane 22, 1910. 

- Present: —Sir Lawranc3 Jenkins, KT., 
Chief Justice, and Mr. Justice Doss. 
KAILAS CHANDRA MITRA —OUGAIMANT 
——APPSLLAYT 
VETSUs 
SHCRETARY or SPATE roz INDIA In 
COUNCIL ~—Responpenr. 

Land Acquisition Act (I of 1894), s. 23—‘Market- 
value” of land, what is. 

Tho market-value of land may beroughly described 
as the price that an ovner willing, and not obliged to 
sell, might expect to obtain from a willing purchaser 
with whom he was bargaining for the sale and pur- 
chase of the land. 

Appeals from tha decrees of the District 
Judge of Chittagong, dated the 24th March 
198. 

Baba Harendra Narain Mitra, for the 
Appellant. 

Babus Ram Oharan Mitra and Srish 
Ohandra Chaudhurt, for the Respondent. 

JUDGMENT.—These five Appails Nos. 
987 and 298 to 301 of 1908 are preferred 
by Kailas Chandra Mitra, executor to the 
estate of the late Rai Abhoy Charan Mitra 
Bubadar, and they arise out ofa reference 
under section 18 of the Land Acquisition 
Act of 1894. The lands are part ofa very 
considerable area taken by the Government 
for the improvement of the Port of 
Chittagong. On the 9th of November 1903, 
a declaration was made in respect of these 
lands under section 6 of the Land Aequisition 
Act. The Collector took possession in 
February 1905, and an award was made by 
him which was confirmed on appeal by the 
District Judge of Chittagong. 


Now, the lands may bs coveniently con- 
sidered under two heads: first, there are 
what have been termed the dock lands to 
which Appeals Nos. 257, 298, 299 and 301 
relate, and sécondly, what have boen termed 
the brick lands to which Appeal No. 300 
relates. In respect of the dock lands 
which measure 2.26 kanis, the award was 
at the rate of Rs. 100 per kani; in respect 
of the brick lands which measure 10.3 
kanis, the award was Ks. 10 per kani. 
What we have to ascertain in this case is 
whether these awards represent that to 
which the appellant before us is entitled 
as representing and being the market-valae 
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of the landat the date of the publication, 
of the declaration relating thereto under 
section 6. The market-valae of land may 
be roaghly described as the price that an 
owner willing, and nob obliged to sell, 
might reasonably expect to obtain from a 
willing purchaser with whom he was 
bargaining for the sale and purchase of the 
land: and, can wesay that the figures at 
which the Collector arrived—figures which 
have been confirmed by tha District Judge— 
represent the market-valae in this sense? 
In my opinion, we cannot. ` 

I will daal first with the dock landis in 
re3pact of which the claimant alleges that 
ho has a kami ryott interest. Tais allega- 
tion is not controvertel and may be taken 
to represent the fact. Tne one handrel 
raopees per kant awarded in respact of 
thesa lands rasts on the theory of the 
Judga that they could not be taken. at 
more than two years’ porchase, This 
estimate of two years’ purchase is not based 
on any direct evidence; it is an inference 
drawn by the Judga, aud based on the rate of 
erosion of the river in the past. Itis not as 
if no expert evidence could have been given 
on this point. Mr. Williamson, the Govern- 
ment expert, was called; he prodaced certain 
maps but he was not qaestioned as to whether 
in his opinion the rate of erosion was such 
that no more than two yeirs’ purchase could 
ba given; and, we find that the facts are 
opposed to the Judge’s theory. What has 
to bə estimated was the market-value of the 
land in 1903 and the Judge came to his 
determination on the 24ch of March 1908. 
The maps in the casa show that in 1906 this 
land had not been eaten up by this pro- 
cass of erosion, except that in Ovtober 
1906, 9 very small part of it had been worn 
away. There was no evidence given before 
the District Judge that two years later when 
the case was before him in 1908 —there had 
been any further erosion, so that five years 
after the date, in reference to which the value 
was to be ascertained, the acquired land, for 
all that appears in the evidence, was still in 
existence. Had it disappsared, it is hardly 
to be supposed that evidence to that effect 
would nob have been given. It, therefore, 
appears to me that the learndl Judge was 
not justified in allowing so small a malti- 
plier of the annial produse of the 
land, Tho matter does. not rest thee, 
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We find řas a fact that other dock lands 
similarly conditioned were taken under the 
same declaration of November 1908. They 
are not very far removed from those with 
which we are concerned, and in respect of 
those lands, an award was made by the Judge 
of Rs, 1,840 per kani. What isthe explana- 
tion of this remarkable difference? The 
learned Judge has vouchsafed an explenation 
bat it fails to convince me, On the evidence, 
it appears to me that these lands may be 
fairly taken as capable of furnishing three 
docks, as they have been called, and I think 
on the evidence the fair annual prodace of 
each dock may be taken at Rs. 65. That 
would come to Rs, 195 for the three docks: 
and taking that at twelve years’ purchase, 
which appears to me to be a reasonable rate 
of purchase, having regard to the evidence 
before us—we get the figure of 2,340 which 
should be allowed in respect of the dock 
lands, in-other words Rs. 1,040 per kant, 
Now I come to the brickfiela lands as they 
have been termed. The history of these 
lands is that some few years before the 
declaration, they had been purchased by the 
claimant's father, Rai Abhoy Charan Mitra 
Bahadur, from the Government at a price 
representing Rs, 92 per kani. They were 
sold as B lands. The Collector has awarded 
in respect of those lands, for which the 
Government got Rs 92 per kani, R3. 10 per 
kant, andthis has been confirmed by the 
District Judge. It seems to me that there 
must have baen something wrong here. The 
first thing that we have to ascertain is whe- 
ther these lands were rightly placed in the 
category of waste lands. The evidence on 
that point stands thus. They undoubtedly 
were, at the time they were bought, the lands 
ia which there were pits, and that they could 
not have been used for the purpose of cultiva- 
tion withont some expenditure on them. It 
is sworn on the part of the claimant that an 
expenditure was made, the lands were levelled 
and they became arable lands. Prima ficie, 
that would goto show that they no longer 
could be described as waste lands at the 
time of the declaration. Now, what have 
the Government brought forward by way of 
opposition to this evidence? It would have 
been very easy for the Government to 
have called either one of their own officers 
or some onefrom the neighbourhood who 
cold have said that this was absolutely 
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false, that these lands were not cultivated, 
that there were pits, that they were not 
levelled or capable of cultivation. That 
would have been a very simple case for the 
Government to make out, if there was 
anything in it. Asa matter of fact, no 
witness has been called to depose to it. On 
the contrary, the evidence indicates that the 
lands were under cultivation. I refer in 
particular to the evidence of Mr. Williamson 
who says that he did not observe any pits, 
and the lands appeared to him as any other 
cultivated lands: so that I think it is clearly 
established that these lands were wrongly 
included inthe category of waste land in 
respect of which there was an allowance of 
Rs. 10 per kani. 

Then the only thing that we have to con- 
sider is what should be allowed in respect 
of these lands. The matter has been placed 
before us very fairly and very clearly by the 
Government Pleader, and I think we should 
be justified in this casein accepting his 
figures as correct. I think, therefore, we may, 
taking into accoant the produce of paddy, pro- 
duce of straw, justly estimate the value of the 
produce at Rs, 22 and, making a deduction of 
Ra. 2 to meet all charges, fix the net annual 
proceeds at Rs. 20 per kanz; and, though the 
Government Pieader has pressed upon us 
that we should not in this case adopt what 
appears to me to have been universally 
adopted in these cases, the standard of 
twenty years’ purchase, I think, we ought 
to take that as the correct multiplier for the 
purpose of arriving at the capital value. 
Therefore, the claimant will be entitled to 
have the land valued at Rs. 20 per kant and 
this at 20 years’ purchase would come to 
Rs. 400. 

The only question then is as to the area. 
The figures are briefly these: The whole 
area is 10.8 kanis: OF this area 3.3 kani is 
taken up with roads, and that leaves a 
balance of 9.97 kanis of arable. land. We 
think we may properly take the number of 
kanis, for the purpose of calculation, to be 
the round figure of 10, and estimate accord- 
ingly, so that the amount to be awarded in 
respect of tbe, brickfield land which is held 
to be arable land, will be Rs. 4 000, 

The ciaimant will also get the usual 
statutory allowance and interest. 

In appeals other than in No. 300, each 
party will bear his own costs both in thig 
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Court and in the lower Coari., In appeal 
No. 300, each party will get his costs in 
this Court and in the lower Court in pro- 
portion to his respective success in this 
Court. 

Appeals allowed, 





ALLAHABAD HIG, COURT. 
Seconp Civi Appean No. 657 or 1912. 
December 14, 1912. 
Present: —Justice Sir Henry Griffin, Kr. 
JADUNANDAN LAL—- APPELLANT 

i VETSUS 


DAULAT RAT AND ornars — RESPONDENTS, 

U. P. Land Revenue Act (III of 1991), ss. 111, 112— 
Recorded co-sharer—Proprietary question—Objection— 
Appeal—Jurisdiction. 

Where in partition proceedings before a Revenue 
Court, a recorded co-sharer raises a question of pro- 
prietary tiltle and his objection is disallowed, an ap- 
peal lies to the District Judge. 


Second appeal from a decree of the District 
Jadge of Gorakhpur. 

Mr. Jang Bihadur Lal, for the Appellant. 

Mr. Kalindi Prasad, (with him Mr. Iswar 
Saran), for the Respondents. 

JUODGMENT.—This appeal arises out of 
an application for partition by the Revenue 
Court. The appellant, Jadunandan Lal, filed 
objections. In the application for partition, 
the plaintiffs-respondents, who are the holders 
of a seven-anna share out of eight-annas in 
patti No. 1, asked for partition of their shares 
in the seven-anna share inter se. The 
objector, Jadunandan Lal, is a recorded co- 
sharer in respect of a one-anna share in the 
same patti as a mortgagor. His objections 
were two-fold, first, in respect of a one-anna 
share out of the seven-annas held by the 
plaintiffs, which he alleged the plaintiffs had 
bought from one Musammat Rup Kah, In 
respect of this share, Lis objection was that 
Musammat Rup Kali as a Hindu widow had 
no right to transfer, that he was now 
the owner of that share and that he intended 
to bring a snit to recover it. As he was 
not a recorded co-sharer in respect of that 
share, he had no right to objegt to its parti- 
tion and the Courts below have rightly dis- 
missed the appellants’ objection on this point. 
His second objection was as regards three 
groves Nos. 100, 251 and 133. The plaintiffs 
claim groves Nos. 100 and 251 as their 
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exclusive property and with respect to No. , 
133, they say that the objector Jadunandan 
Lal is entitled to one half. The objector 
alleges that all the three groves were his 
exclusive property. The Assistant Collestor 
in an order which it is difficult to understand 
dismiised the objection. The objector 
appealed to the District Judge, who held that 
no appeal lay to him under section 112 of the 
Land Revenue Act because the appellant 
was not a recorded co-sharer. The learned 
District Judge was apparently under a 
misapprehension, The finding of the Court 
of first instance that the objector is not a 
recorded co-sharer is with respect to the 
one-anna share, which the plaintiffs have 
acquired from Musammat Rup Kali. The 
learned District Judge has not gone into 
the question whether the three groves Nos. 
100, 251 and 133 are the property of the 
plaintiffs or of the defendants or whether 
they are jointly entitled to them. It is. 
contended on behalf of the plaintiffs-respond- 
ents that as the objector is not a recorded 
co-sharer in the seven-anna share, which 
is the subject of partition, the objector is not 
entitled to raise the question of his pro- 
prietary title to these groves. He did raise 
an vbjection and his objection was entertain- 
ed by the Court of first instance. The 
objector is a recorded c>-sharer in the eight. 
annas patit: out of which the plaintiffs are 
now seeking an imperfect partition in respact 
of seven anna share. The objection put ia by 
the objector raises a question of proprietary 
title in respect of the three groves set out 
above. It has still to be desided to which 
sub-division of the patti these groves 
appertain, Ib appsars to me that ehe | is 
entitled to have his objection considered by 
the lower Appellate Court, which has dis- 
missed his appeal upon insufficient grounds, 
I allow this appeal, set aside the decree of 
the Court below and remand the case for 
decision to the lower Appellate Court under 
the provisions of Order XLI, rule 23 of Code 
of Civil Procedure, with directions to re-admit 
it under its original number and dispose of 
it according to law. Costs of this appeal in- 
eluding fees on the higher scale will be the 
costs in the cause. 
Appeal decreed ; Cause remanded, 
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OUDH JUDICIAL COMMISSIONER'S 
° COURT, 
Onin: APPRAL No. 244 or 1912. 
August 19, 1912. 
Fresent:—Mr. Piggott, J. C., Pandit 
Kanhaiya Lal, A.J.C., and Mr. Stuart, A.J.C. 
MUHAMMAD HUSAIN—Accosep 
eersus - 


EMPEROR— PROSECUTOR. 
Penal Code (Act XLV of 1860), s. 84—“Knowing the 
nature of the act »__Insanity— Person subject to delu- 


sions, liability of—Opinion of lay persons on question 
of sanity, value of. 


On the morning of Sunday, the 9th October 1910, 


the wife of the accused was found lying murdered in 
her house. , Going out of the house, the accused meta 
Police constable and told him what had happened. The 
latter took him to the Police Station where he made 
a report in which he said:—“To-day in the morning I 
asked my wife to give me water...... She did not give 
it tome. J abused her and she also abused me. I 
got enraged and struck her witha gandasa and a 
knife. She died. The gandasa aud the knife are ab 
the house.” The same day, a Magistrate recorded the 
statement of the acoused in which he added that his 
wife had an amour with his father, that on Friday or 
Thursday at night, he saw his father lying with his 
wife and that he kept peace at the time, but his angry 
‘passions continued all’ along. Five days after the 
occurrence, the accused was examined by the Civil 
Surgeon.who kepthim under medical observation from 
14th October to 8th November 1910, and came to the 
conclusion that he was insane and incapable of mak- 
ing his defence and that his chief insane symptoms 
were mutterings, delusions and insomnia, but he 
could not say whether the offerce was committed 
during a lucid interval. Since then, the accused, on 
the recommendation of the Civil Surgeon, was con- 
fined in a ‘lunatic asylum for about a year and 8 
months prior to his trial. 


16 was proved from the evidence, and the fact was 
not denied on behalf of the accused, that he did kill 
his wife. The acoused’s statoment about his wife’s 
amour with his father was obviously untrue as the 
father was 70 or 75 years old and the wife was 8 
months advanced in pregnancy. It was also estab- 
lished that for 3 or 84 years prior to the occurrence, the 
accused had suffered at intervals from fits of mental 
unsoundness in the course of which he was subject to 
delusions: 


Held, (Kanhaiya Lal, A. J. O., disgenting),—(1) on the 
evidence, that the accused had failed to establish that 
< he had acted under a bona fide delusion existing at the 
time of the commission of the offence or that his 
mental unsoundness was such that he did not know 
at the time that he was doing what was contrary to 
law; 


(2) that the fact that the accused was of unsound 
mind ou the date of occurrence was not sufficient 
to entitle him to a verdict of acquittal under section 84, 
Penal Code. 


The burden lies on the accused to satisfy the Court 
that his unsoundness of miad was of such a nature 
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“ and degree that by reason thereof he was incapable 


of knowing the nature of the act, or of knowing that 
he was doing what was either wrong or contrary to 
law. 


The words “knowing the nature of the act,” in sec- 


‘tion 84, Penal Code, have uothing to do with the 


appreciation of its moral quality or the forming 
of a correct estimate as to its legal consequence. 

Per Stuart, 4. J. Ox: — 

Even if the accused had believed that his wife had 
committed adultery on a previous occasion, his delu- 
sion fo that effect could nob constitute a geave and 
sudden provocation. 

Per Kanhaiya Lal, A. J. O. dissentient :— 

Held, that the conduct of the accused subsequent to 
the commission of tht offence and the fact that the 
accused delivered some of the strokes over the de- 
ceased’s face, nose and ears, together with the medical 
evidence and the evidence of previous insanity, es- 
tablished that the offence was committed in a fit of 
insanity when his mind was deranged by an insane 
delusion and when he was mentally unable to under- 
stand the legal or moral nature of the act he was 
doing. 

The effect of section 84, Penal Code, is to prescribe 
that a man, who is, by reason of unsoundness of mind, 
prevented fiom controlling his own conduct and de- 
prived of the power of passing a rational judgmant on 
the moral character of the act he meant to do, cannot 
be lerally responsible for the act. If aman suffers 
under a partial delusion only and is sane in other res- 
pects, he must be dealt with as if the facts with res- 
peot to which the delusion existed were real. 

The opinion of lay persons on the question of sanity 
is not of much value particularly when their attention 
was nob specifically directed to it. 


Appeal against an order of the Sassioas 
Judge of Fyzabad, dated 24th June 1912. 
Pandit Jagat Narayan, for the Appellant. 


The Government Pleader, for the Crown. 


JUDGMENT. 

KANHAIYA Gat, A. J. O.—wuhammad 
Husain, aged 23 years, has been convicted 
by the Sessions Judge of Fyzabid of the 
offence of murdering his wife, under section 
302 of the Indian Penal Code, and ssntencad 
to death. The case has come up to us for 
confirmation of the sentence. Muhammad 
Hussain has also filed an appeal through his 
Counsel. 


On the morning of the 9th October 1310, 
Musimmat Azmat, the wife of Muhammad 
Husain, was found lying murdered in her 
house. Besides Musammat Azmat and 
Muhammad Husain, no one else was at that 
time in the house. Going out of his house, 
the accused met Police constable, Mahabir 
Singh, and told him what had happened. 
The: latter took him to the Pulica Station 
and in the statement, as recorded on the same 
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date by Munshi Fazl Ali, a Magistrate of the 
first class, the accused stated that his wife 
had an amour with his father Karim Bakhsh; 
that on Fridayor Thursday at 12 or 2 at night, 
he and his wife were sleeping on separate 
cots in the same usara; that a creaking noise 
of the cot awakened him and he saw his 
-father lying with his wife, that he kept peace 
at the time but his angry passion continued 
all along; that on Sunday, the 9th October 
1910, at 4 or 5 in the morning, he asked his 
wife for some water to wash himself after 
attending a callof nature; and that she began 
to abuse him and, on being abused by him 
in return, she took up a stone*pestle and ran 
up to strike him, whereupon he picked up a 
chopper lying by and gave her four or five 
blows, cutting, as he said, her head and ears. 

On the report of the Police, the accused 
was sent for medical examination. Doctor 
Simpson, the Civil Surgeon of Sultanpur, who 
saw the accused five days after the occurrence 
and kept him under medical observation 
from the 14th October to the 8th November 
1910, came to the conclusion that Muham- 
‘mad Husain was insane and incapable of 
making his defence; that his chief insane 
symptoms were mutterings, delusions and 
insomnia, but he could not say whether 
the offence was committed during a lucid 
interva)l; and that he considered it absolutely 
necessary from the present condition of 
the accused that he should be confined 
in a lunatic asylum and that it was unsafe 
to keep him out of it. The District Magis- 
trate, therenpon, reported the case under 
section 466 of the Code of Criminal Pro- 
cedure to the Local Government. Muham- 
mad Husain has since then been evidently in 
the lunatic asylun for about a year and 
eight months prior to his trial. 

There can be no question upon the evidence, 
and the facb is not denied on behalf of the 
accused, that the accused did kill Musammat 
Azmat. The statement of the accused, that his 
wife had an improper intimacy with his father, 
Karim Bakhsh, and that he saw his father 
sleeping by her side in the same usara 
where he himself was lying, is obviously 
untrue, because his father is 70 or 75 years 
old and, according to the evidence of his 
father and the Civil Surgeon, Musim mat 
Azmat was eight months advanced in prez- 
nancy and a full term dead foeius was foand 
in her womb, The story of the accused’s 
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father going ‘to sleep with the accused’s 
wife in the same usara where the accused 
was sleéping is, moreover, on the face of it, 
absurd. If the accused was not insane but 
wanted to concoct a story to screen himself, 
there is no reason why he should have 
concocted such an absurd one. If what 
e said represented an insane delusion, it is 
obvious that his mind must have been sufi- 
ciently deranged to be unable to distinguish 
at the time between truth and fiction or 
between right and wrong. The Sessions 
Judge found that the accused was a rational 
being at the time he killed his wife and 
merely gave vent to a savage instinct of 
cruelty, The only question is whether or 
not he was at the time of committing the 
deed suffering from unsoundness of mind and 
incapable of knowing the nature of the 
act or realising whether what he was doing 
was wrong or contrary to law. The law, no 
doubt, presumes every person at the 
age of discretion to be sane, unless the 
contrary is proved: but, as observed by Mayne 
(Mayne’s Criminal Law, 3rd edition, para- 
graph 192), if a fit of madness had existed 
only shortly before the act, the presumption 
of sanity would be greatly weakened, or 
might absolutely disappear. “The most 
valuable evidences,” says Mayne, ‘in the 
case of alleged insanity is that of medical 
men, who had the offender under treatment 
or observation before or immediately after 
the committal of the act, and it is clearly 
essential that those, who have to decide whe- 
ther the prisoner at the Lime of the act was 
suffering from any, and what degree of, 
mental disease, should see himin the same 
state as far as possible as he was in when he 
committed the act and not in a state ‘brought 
about by medical care.” The evidence in this 
case consists, in the first place, of Dr. Simpson, 
the Civil Sargeon, who saw the accused five 
days after the oacurrenca and after keeping 
him under his observation for over three weeks, 
found that he was insane, and, suffering from 
delusions, insomnia and mutterings and not 
fit to be kept outside the lunatic asylum. 
We have, in the next place, the evidence 
of Karim Bakheh, the father of the 
accused, who states that the accused used 
to have fits of insanity from 3% years, each 
fit lasting for a day or two, “thrée or four 
days, and that, when he was in fits, he used 
to talk incoherently, saying that his parents 
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had died of plague and he would die too and 
flinging his hugga and tobacco on to the road. 
His father further states that the Saturday, 
the day preceding the occurrence, when he 
left for Dihwa, the accused’s eyes were look- 
ing red and that, on his return from 
Dihwa the next morning, he found 
his daughter-in-law lying murdered, Lalta 
Prasad, a pensioned compounder, who was 
formely in charge of the Police Hospital at 
Sultanpur, states that the father of the 
accused had brought the accused te him 
about three years ago for treating him for 
insanity; that be found the accused mad, 
muttering and talking foolishly; that his eyes 
were fixed and red and that the aceused 
_then remained under his treatment for ten 
or twelve days. Muhammad Muslim, a 
Unani physician, practising at Sultanpur from 
four years, states that he knew the accused 
and treated him two or four times 2 or 
2% years ago; that he was mad on those 
occasions and that he treated him during 
four or five fits ofinsanity. Daljit Khan, 
a bhishtt in the service of the Sultanpur 
Municipality, states that he used to draw 
water from a well fifteen paces off from the 
aczused’s house and that he saw the accused 
during the last 35 years, going about mutter- 
ing and occasionally wandering about, without 
speaking to any mano and at times unable to 
control himself. Bahadur, a caltivator of 
Mauza Moonjh Knhain, states that he used 
to trade in grain and went occasionally to 
the accused's shop and that, during the 
preceding three years, he noticed the accased 
occasionally unwell, sometimes muttering 
incoherently, and not in his proper senses 
and givjng articles more than what were paid 
for. Subhan Khan, a military pensioner 
at present employed as a railway gateman at 
Sultanpar, also deposes that the accused had 
been unwell for three years or three years and 
a half; that, when unwell, Ife used to sit in 
his shop silently or gabbling and that, on the 
evening previous to this occurrence, he 
came to the railway gates at 7 o’clock, when 
à train was about to pass and the line clear 
had been delivered, saying that his father 
and mother had died and that plague had 
come. 

None of thg above witnesses are relations of 
the accused or otherwise interested in saving 
him and there is no reason why they should 

combine and perjure themselves to help the 
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accused fand save him from the consequences 
of a brutal murder, 

Immediately after the murder was com- 
mitted, the accused went, according to Police 
constable Mahabir Singh, slowly out of 
his house and on meeting him told him 
about the occurrence. When taken to the 
Police Station, he offered to point out the 
knife and the chopper, with which the 
murder was committed, and afterwards 
delivered them straight way to the Police 
in the condition in which they were after the 
murder was committed, having taken no pre- 
cautions to wash them or to conceal them 
or to remove them from the house. The 
Snb-Inspector states that, when he went to 
the accused’s house, he was informed by his 
parents that the accused was mad and had 
committed the act in a fit of insanity. If the 
story of insanity was concocted by the accused 
or suggested to him by his parents, ib is 
hardly likely that the story would have been 
the one given by the accused on the day the 
murder was committed, namely, one charging 
his father with committing incest with his 
wife, thereby bringing dishonour on his family 
and incurring his parent’s displeasure: much 
less it is probable that had he been 
conscious of the illegal nature of his act, he 
would have invented a story about his father 
going to sleep on thecot on which the wife 
of the accused was lying in the same usira 
in which the accused was sleeping two or 
three days prior to the murder, and not put 
the same much nearer the time when the 
murder was committed. À. 

The fact that the accused delivered some 
of the strokes over the deceased’s face, nose 
and ears, shows that the delusion mentioned 
by him did not grow up afterwards and that 
he was obsessed by it from before the time of 
the commission of the murder. I have no 
doubt, therefore, upon the evidence of the 
defence witnesses, supported, as it is, by the 
conduct of the accused and by the tegtimony 
of the men, who had treated him before, that 
the accused committed the actin a fit of in- 
sanity when his mind was deranged by an 
insane delusion that his wife was unfaithfal 
and that his father had committed incest 
with her and that he was then mentally ag 
much unable to distinguish between right 
and wrong as between truth and fiction. The 
medical evidences of Dr. Simpson, who 
examined the accased four days after the 
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occarrence and kept him under observation 
for several weeks, supports the same conclu- 
sion. As observed in King-Hmperor v, Sheo 
Din (1), the fact that far more than one 
year and a half from the date of the com- 
mission of the offence, the accused was kept 
in 4 lunatic asylum and was treated as a 
lunatic is in itself prima facie evidence, in the 
absence of other evidence to the contrary, that 
he was in that condition from sometime 
previous. The statements of Mr. Yusuf Ali, 
the then District Magistrate of Sulanpar, 
and of Fazl Ali, the Deputy Magistrate who 
recorded the confession of the accused, that 
they found the accused in possession of his 
senses at the time he was brought to them, 
is, in the face of the evidence about the 
previous history of the accused and the 
medical testimony of Dr. Simpson, of not 
much value, for, as observed by Blair and 
Burkitt, JJ., in the case aforesaid, “the 
opinion upon such a matter, even of an 
educated person, is not relevant, unless he 
has received that special education which 
makes him an expert in cases of mental 
disturbance.” ‘The attention of Mr Yusuf 
Aliand Munshi Fazl Ali was, besides, evi- 
dently not specifically directad to the ques- 
tion of insanity so that they could hardly 
have had any occasion to apply their minds 
seriously to an inquiry into that question, 
Mr. Yusuf Ali admits thst he found the 
accused excited, hali-witted and slow in 
understanding. If he was slow in under- 
standing orfinary questions put to him by 
the Magistrate, it is difficult to say that his 
mind was not sufficiently unsound to under- 
stand the moral nature of the act when the 
murder was committed. Tke assessors 
unanimously found that the act committed 
by the accused was of such a nature as to 
preclude the possibility of the same having 
been committed by a sane man. 

The law on the subject, which practically 
embodies thé decision of the House of Lords 
in the well-known McNaughten’s case (2), 
which arose out of the murder of the Private 
Secretary of Sir Robert Peel by McNaughten 
under an insane delusion, ending in his 
acquittal, is contained in section 84 of the 
Indian Penal Code, the effect of which is to 
prescribe that a man, who is, by reason of 


unsoundness of mind, prevented from 
(1) A. W. N. (1901) 182. 
(2) 10 Cl. & F. 200; 1 Car. & K. 130; 8 Scott, (N, R.) 
595; 59 R. R. 85. 
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. had s 
controlling his own conduct and deprived ofe 
the power of passing a rational judgment on 
the moral character of the act he meant to 
do, cannot be legally responsible for that act. 
A man under the influence of real madness 
has properly no will but does what he is not 
conscious or sensible he is doing and, there- 
fore, cannot be auswerable for any econse- 
quences. If a man suffers under a partial 
delusion only and is sane in other respects, 
he must be dealt with as if the facts with 
respect to which the delusion exists were 
real, But in the present case, itis clear, 
from the evidence of the defenca witnesses 
and the previous and subsequent history of 
the accused as supported by the medical 
evidence and the fact of his detention in the 
lunatic asylum for a year and eight months 
after the commission of the act, that he 
suffered from time to time from morbid 
delusions and fits of insanity and was not in 
other respacts sane or of sound mind 
sufficient to be able to understand the legal 
or moral nature of the act he was doing. 
“in all cases”, says Mayne, “where previous 
insanity is seb up, ib is most material to 
consider the circumstances which have 
preceded, attended and followed the crime.” 
There is nothing in this case to show any 
deliberation or preparation for the act. The 
motive was a pure delusion which had 
possessed the accused’s mind from some time 
previous. The act was not done in a manner 
showing a desire for concealment and no 
efforts were made by the accused to avoid 
detection or to hide himself or to avoid his 
arrest or to offer false excuses not connected 
with his delusion, and having regard to the 
evidence and the circumstances of fhe case 
read with the medical evidences of Dr. 
Simpson, I consider it extremely unsafe to 
eynvict the aceused under section 802 or 304 
of the Indian Penal Code. 

Each case of insanity has to be decided on 
its own merits but a reference to some 
decided cases in which medical evidence as to 
the proved insanity of the accused immedi- 
ately or shortly after the occurrence was 
found to be helpful in determining the extent 
of his mental capacity atthe time of the 
commission of the crime, might be useful. I 
have already referred to the 8ase*of King- 
Emperor v. Sheo Din (1). In Eil Gazi v. 
Emperor (3), where the accused cut his wife’s 


(3) 34 0. 686; 6 Or. L. J. 233. 


Vol, XVIIE] 


MUHAMMAD HUSAIN V. EMPEROR, 


throat without any rational motive and was 
captured at once without any attempt on his 
part to escap2 or offer resistance and the 
evidence showed that, bafore the commission 
of the offence, he suffered from a failure of 
reasoning pəxwera and also that he enter- 
tained delusions as to dangers which 
threatened his wife, it was held that the 
facts proved uusoundness of mind, which 
prevented the accused from knowing the 
nature of his acts, and that section 84 of the 
Indian Penal Code applied. In Shibo Koert 
v. Empsror (4), where the prisoner, who 
was charged with committing murder, was 2 
young man of weak intellect, and the motive 
actuating the offence was trivial and inada- 
quase, and, after hacking his uncle on the 
head and the neck with asword he rushed 
about, attempting to strike other persons 
includiag his own father and after the 
paroxysm had passed off, he appeared to be 
rational and attempted to commit suicide 
and was found by the Civil Surgeon to ba 
insane, ib was held that there were indices 
of insaviby by reason of which he was in- 
capable of knowing what he was doing or 
distinguishing bstwean right and wrong. 
The learned judgas, who decided that casa, 
observed that the effects of mere excitemənt 
and nervous shock .would have passed off 
after a short interval and they would not 
have necessitated, if the person was sound, 
his detention in a lunatic asylam for five 
years. I, therefore, acquit the accased of the 
offence charged aud, setting aside tha con- 
viction and sentenca passed upon him, direct 
that under saction 471 of the Oode of Crimi- 
nal Procedure, the accused be kept in safe 
custody in such placa and manner az the 
District Magistrate of Sualtanpur may deem 
fit and that the case be reported to the Local 
Government for orders. 

Fiegorr, J. C.—I have had tha advantaga 
of reading the judgmeat of my learned 
colleague, but after carefully re-considering 
the evidence in the light of that judgment, I 
am unable to concur in the order proposed by 
him. I need not repeat the facts set forth in 
my colleague's order or discuss the evidenca 
which has been carefully examined by him, 
further than is sufficient to make my own 
position clear. Itis beyond question that 
Muhammad Husain killed his wife, Musam- 


e 
(4) 10 G, W. N. 725; 8 Or, L, J. 459, 
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mat Az nat, under such circumstances that 
ho is certainly guilty of some offence falling 
withia the definition of cilpable homicide, 
unless it bə provad on his bahalf that he is 
eatitled to an acquittal under the provisions 
of ga3tion 54 of the Indian Penal Code. 
B3fore, therefore, a verdict of arquittal can 
ba returned, the Court must ba satisfied that 
Mahammid Ha3zain, ab the tims when he 
killed his wife, was by reason of unsoundness 
of mind incapable of knowing the nature of 
the act, or that he was doing what was either 
wrong or contrary to law. Now, I concar 
with my learned colleagae in holdinr that 
Muhammad Husain was suffering from 
unsoundness of mind on the morning of 
October 9th, 1910, when he caused the death 
of his wife. I agree with him that the 
evidence as to previous fits of dementia on 
the part of this accused is not to be brashed 
aside in the way in which it has been by the 
learned Sessions Judge, but is in the main 
true and reliable. I feel some doubt as to 
whether the defence witness, Sabhan Khan, is 
to be entirely relied on, when he deposes that 
Mubammad Husain was suffering from ong 
of his fits on the evening of Ostober 8sh, 
1910. Hid this bsen the case, I should hava 
expected clearer evidenca on the point from 
Karim Bakhsh, the father of the accased. In 
any case, I take it to be established thas for 
3 or 3% years prior to the month of October 
1910, Muhammad Husain had suffered at 
intervals from fits of mental unsoyndness, in 
the course of which he was subject to 
delusions. I dasire also to give all possible 
weight to the evidence of the medical expert 
Dr. E. J. Simpson, Civil Surgeon of 
Sultanpur. That evidence proves that on 
the 14th of October 1910, five days after the 
killing of Musimmat Azmat, the appellant 
was in the ordinary medical sense of 
the word ‘“insance.” He was kapt 
under observation for almost a month and 
eventually confined in a lunatic asylam, 
the Court being satisfied that he was not 
in a fit condition to stand his trial. On 
this evidence, therefore, I feel no hesitation 
in holding that Muhammad Husain was 
of unsound mind on the 9th October 1910. 
This, however, is not sufficient to entitle 
him to a verdict of acquittal under section 
84 of the Indian Penal Code. The Court 
must be satisfied that his unsoundness of 
mind was of such nature and degree that 
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by reason thereof Muhammad Husain, at 
the moment when he killed his wife, was 
incapable of knowing the nature of the 
act, or of knowing that he was doing what 
was either wrong or contrary to law. If 
the aceused himself had never made any 
statement in this case, if he had simply 
gone about his ordinary business after killing 
his wife or had been found sitting by the 
side of the corpse, if in fact there were 
no other evidence on thé record besides 
that which I have hitherto considered, I 
should be prepared to concur in the decision 
arrived ab by my colleague. The prosecu- 
tion has been unable to prove any motive 
for the crime, that is to say, any motive 
which could have influenced the conduat 
of a sane man. If there were absolutely 
no other evidence on the record than that 
a murder had been committed, for which 
no sane motive could be assigned, that the 
murderer hud been subject on previous 
oczasions to fits of mental derangement in 
the course of which he suffered from 
delusions, and that five days after the 
murder he was found by a qualified medical 
expert to be undoubtedly insane and incap- 
able of standing his trial, then I think the 
Court might safely have inferred that the 
accused’s unsoundness of mind had reached 
such a pitch that he was incapable of 
knowing the nature of his act and that he 
could not be held oriminally responsible 
for the same. In this case, however, there 
is a good deal of evidence as to Muhammad 
Husain’s proceedings on the 9th October 
1910, immediately after the murder, and 
every bit of that evidence is, in my opinion, 
seriously against the accased. He came 
straight outof the house where he had 
left his wife lying dead and went up to 
Mahabir Singh, the Police constable of the 
beat, to whom he made a statement. 
Under the circumstances of this case, I 
think the precise terms of the first state- 
ment made by the accused to Mahabir 
Singh might have been put in evidence, 
but we only know that asa consequence of 
this statement, Mahabir Singh proceeded 
to tbe accnsed’s house and’ there saw the 
corpse of Musammat Azmat. He then took 
the accused with him to the Police Station, 
where the latter made a report which has 
been putin evidence and fully proved by 
the Police clerk, Najum-ud-din, who recorded 
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it. This report was signed by the accused? 
aud I can see no reason for supposing that he- 
was prevented from making as full and 
complete statement ashe might desire, or 
that he wasin any way indaced to state 
anything which he had no wish to state, 
This is what he said :— 

“To-day in the morning, I asked my wife, 
Musammat Asmat, to give me water to wash 
myself after attending the call of nature. 
She did not giveit tome. [abused her 
and she also abused mea. I gob enraged 
and struck her with a gundasa anda knife. 
She died. The gandasa and the knife are 
at the house. I spoke tothe constable on 
duty of the matter and he has brought me 
to the Police Station. The corpse is lying 
in the house.” This report was signed by 
Muhammad Husain with his own hand. 
He was afterwards taken to the house of 
the District Magistrate, whose evidenca in 
this case has been taken on commission, 
It shows that the accused informed him 
that he had killed his wife because he 
suspected her of infidelity. Ia the course 
of the same morning, he was produced 
before a Magistrate of the firat class, to 
whom he made a confession which has been 
duly recorded under section 164 of the Code 
of Criminal Procedure. Moreover, the evi- 
dences of the Magistrate concerned, Munshi 
Fazal Ali, has been taken in this case. 
To him the accused made a fairly detailed 
statement, containing the monstrous sugges- 
tion that he had seen his wife in the act 
of adultery with his aged father. He did 
not profess that he had killed his wife 
under the immediate influence of the 
provocation afforded by this sight but said 
that he had continued to brood over it. 
He then repeated substantially what he had 
already said at the Police Station, adding 
only an assertion that his wife had taken 
up a stone pestle and threatened to strike 
him with it before he struck her. “With 
reference to some remarks in the judgment 
of my learned colleague, I wish to make 
it clear that Ido not in any way rely on 
the opinions expressed by Mr. Yusuf Ali, 
District Magistrate, Munshi Fazl Ali, 
Deputy Magistrate, Sub-Inspector, Nizam- 
ud din, the Police clerk, Najm-ud-din, the 
Police constable, Mahabir Singh, or the 
witness, Makhdum, as to the sanity of the 
accused when they saw him on the morning 
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of October 9tb, 1910. They are not experts 
on the question of insanity and their atten- 
tion had not been particularly drawn to 
the possibility of this accused’s being of 
unsound mind. What I do rely on in 
this evidence is simply that it proves that 
Muhammad Husain, within a few hours of 
the commission of the offence with which 
he is charged, acted in a certain way 
and made certain statements, I sea no 
reason to disbelieve any portion of this 
evidence, or to suppose that the investigating 
Sab-inspector had any motive for inducing 
the accused todoor say anything which 
the accused was not willing to say orto do 
of his own accord. So far as an investigat- 
ing Police officer is concerned, it must 
surely be a matter of indifference whether a 
particular accused person is held to have 
committed a certain murder, or is acquitted 
on the ground of insanity. The first 
inference which I draw from this evidence 
is that when Muhammad Husain killed his 
wife, he was fully aware of the nature of 
his ach. He knew that he was killing a 
woman and that that woman was his wife; 
he was not under the delusion, for instance, 
that he was killing a domestic animal or 
chopping a bundle of fodder. The words 
“knowing the nature of the act” in section 
84 of the Indian Penal Code have nothing 
to do with the appreciation of its moral 
quality or the forming a corract estimate as 
to its legal consequence. Those matters 
are dealt with by the words which follow, 
aod the burden laid upon the accused is 
that of satisfying the Court that his 
unsomndness of mind had affected him to 
such an extent that he did not know at 
the time when he was committing the act 
set forth in the charge against him that 
what he was doing was either wrong or 
contrary to law. Infirmity or uasoundaess 
of mind falling short of this will not 
justify a verdit of acquittal, once the 
‘Court is satisfied that the accused com- 
mitted the act charged against him and 
knew what he was doing when he committed 
that act. In the present case, as I have 
before remarked, I have no doubt that on 
the 9th eof October 1910, Muhammad 
Husain was suffering from unsoundness of 
‘mind, but I do not believe that this 
uns@undness prevented him from kuowing 
the nature ofjjhig act. As to whether he 
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knew that what he was doing was wrong, I 
feel some little doubt. In bis report at 
the Police Station, he referred only to the 
circumstances immediately attendant on the 
commission of the crime, and suggested no 
reason for it except that this unfortunate 
woman, eight months gone with child and 
perhaps near her delivery, refused to rouse 
herself iz the early morning in order to 
draw water afi his pleasure. To the District 
Magistrate, however, he said that he had 
killed his wife for being unfaithful to him. 
Nothing has. been proved against the 
woman’s character and it seems only 
reasonable to presume that this idea of his 
wife's unchastity was a delusion working in 
Muhammad Husain’s mind and one of the 
symptoms of its unsoundness, [am prepar- 
ed to deal with the case on the assumption 
that adelusion as to his wife’s unchastity had 
gradually grown up inthe acscused’s mind 
and that he had allowed himself to brood 
over it, and perhaps to entertain the notion 
that he was not the father of the child about 
to be born, until the merest trifla sufficed 
to rouse his smouldering passion ints a fit 
of ungovernable fury. As to whether he 
should be given the benefit of the assumption 
that the monstrous suggestion made in his 
statement before Munshi Fazl Ali was over a 
bona fide delusion of his mind, or was present 
to hig mind in any form at the time when he 
killed the woman, I am exceedingly doubtful. 
It is put forward in the recorded gonfession 
in a vague and uuconvincing manner. The 
accused does not profess to feel certain even 
asto the day when he saw this acb of 
alulterous incest being committed. I certain- 
ly suspect his statement on this point of 
being nothing more than aninstance of the 
sort of canning often displayed by persons 
of unsound mind. If he had realy killed 
his wife under the influence of a delusion 
which had prodaced in his mind, a. bona fide 
belief that the woman had baen guilty of 
conduct so abominable, I should have expected 
to find him fall of it when he came to report 
the matter at the Police Station. In any case 
I think he would have mentioned, it to the 
District Magistrate, and I take it from Mr. 
Yusuf Ali’s evidence that the ascused only 
spoke to him in vague terms of unfaithfulness 
on his wife’s part. Even if the suggestion 
to which I am referring was not a cunning 
invention, I feel disposed to regard it ag 
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a delusion which had sprang up in the 
accused’s disordered mird only a short time 
before he gave utterance to it and was not 
present to’ his mind at the time of the murder. 
At the same time, I admit that the accnsed’s 
conduct as a whole was thatof a man who 
believed that in killing his wife he had done 
something morally justifiable even though 
the law might see fit to punish him. It is 
not an uncommon thing in this country for 
a man why has killed his wife upon proof 
of her infidelity to adopt this attitude. If 
the case turned upon it, I shonld be prepared, 
though not without some little hesitation, 
to give Muhammad Husain the banetit of the 
finding that, by reason of his unsoundness 
of mind, he did not know at the time when 
he killed his wife that he was doing 
what was wrong. I am, however, quite 


unableto hold that he did not know that: 


he was- doing what was contrary to law. 
His whole conduct seems to me to prove 
that he did know this. He went straight to 
the Police constable of the beat, showing 
thereby that he knew that the Police would 
necessarily take some action in the matter. 
His report at the Police Station, his conversa- 
tion with the District Magistrate and the 
statement made by him before Munshi Faz! Ali, 
all suggest to my mind the same inferenco. 
lb is for this reason, and because the question 
of law involved is ons of general importance, 
that I feel compelled to dissent from the order 
proposed ky my learned colleague. 

As tue case will, consequently, have to be 
referred for final decision to the third Judge 
of this Court, I think that I am justified in 
stating my own decision in a conditional 
or alternative form. If I were sitting alone 
and had to take on myself the responsibility 
of recording a final verdict in this matter, I 
should feel disposed to hold that, not only 
had Muhammed Husain failed to make out a 
case for an order of acquittal onder section 
84, Indian Penal Code, but that the evidence 
did not justify a finding that he had acted 
under such grave and sudden provocation as 
to justify a verdict of calpable homicide not 
amounting to murder. I would, therefore, 
affirm the conviction as recorded by the 
Court below, but would reduce the sentence 
to one of transportation for life, holding that 
the accused by reason of his unsoundnegs of 
mind was nota proper subject for the extreme 
penalty of the law. If, however, another 


INDIAN CASES., 


(1913 


Judge of this Court after going through the 
evidence were clearly of opinion that 
Muhammad Husain was entitled to the benefit 
of a finding that his confession as recorded, 
by Munshi Fazl Ali represented a bona fide 
account of the circumstances under which the 
crime was committed, as they appeared to the 
disordered mind of the accused at the time 
when he committed it, I should be prepared 
to hold that the case fell nuder the provisions 
of exception 1 to section 300 of the Indian 
Penal Code. The correct principle I take to 
be that laid down in the case of Ghatu Pra- 
manik v. King-Hmyperor (5) that a person who 
commits an offence in consequenca of a delu- 
sion should be considered in the sama 
situation as to responsibility as if the facts, 
with respect to which the delusion existed, 
had been real. I think allowanca might also 
be made for the consideration that a smaller 
degree of provocation might suffice to deprive 
of the power of self-control a person saffer- 
ing from unsoundness of mind than wou'd 
be required in the case of a man of normal 
sanity. In this alternative, therefore, I 
should bs prepared to reduca the offence of 
which Muhammad Husain has bsen convicted 
to one of culpable homicide not amounting to 
murder under section 304 of the Indian 
Penal Code, and to pass a suitable sentence. 

The case will now be set down for hearing 
by the first Additional Judicial Commis- 
sioner and will be decided in accordance with 
his opinion. 

STUART, A. J. C.—This case has been 
referred to me for hearing by the learned 
Judicial Commissioner owing to the fact 
the learned Judicial Commissioneg and the 
learned 2nd Additional Judicial Commissioner 
are unable to agree on certain points. T have 
heard the agruments of Pandit Jagat Narain 
on bebalf of the appellant, I find, as has 
been found by both my learned colleagues, 
that Muhammed Husain hud suffered at 
intervals from attacks of mental unsoundness 
for 3 to 34 years prior to the month of 
October 1910, and that he committed the 
murder of his wife Musammat Azmat, while 
he was of unsound mind. Before the appel- 
lant can obtain the benefit of the general 
exception to section 84 of the Indian Penal 
Code, it is necessary to find in addition that 
by reason of such unsoundness of mind the 
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appellant was then incapable of knowing 
the nature of his ach, or that he was doing 
what was either wrong or contrary to law. 
The learned 2nd Additional Judicial Gon- 
missioner has found that the appellant had 
ab the time that he killed his wife an insane 
delusion to the effect that his wife had 
improper intimacy with the appellaat’s aged 
father, Karim Bakhsh. From this he deducas 
that ib is obvious that the aopellant’s mind 
must have been sufficiently deranged to bo 
unable to distinguish at the time between 
truth and fiction or between right and wrong. 
I am not convinced, for the reasons which 
I shall give subsequently, that the appellant 
had at the time that be committed the murder 
such delusions as those which he subsequent- 
ly alleged, but, in any circumstances, I am 
unable to agree that the evidence as to his 
mental condition is sufficient, not only to 
prove his mental unsoandaess, bub tə prova 
farther that at the time that he committed 
the murder, he was incapable of knowing the 
nature of his act. The view taken by the 
learned 2ad Additional Judicial Commissioner 
is, ibis true, supported by the decisions 
of the Caleatta High Coart in Del Gazz 
v. Emperor (8) and Shibo Koeri v, 
Emperor (4). In both these cases, the laarned 
Judges presumed, from the fact that a 
certain degree of unsoundness of mind 
existed in a criminal, his incapacity to 
understand the nature of his act or to 
distinguish right from wrong.” With dua 
respect to the learned Judges who decided 
those cases, [am unable to see that they 
were entibled to make such a presumption. 
In Queen-Hmpress v. Venkatasami (6) and 
Queen- Empress v, Kader Nasy2r hah (7), no 
such presumption of incapacity to know the 
nature of the act was made, although on the 
facts of those cases such a presumption could 
have been made with as mnoh justification asin 
the cases of Dil Gazi v. Emperor (3) and Shzbo 
Koeri v. Emperor (4). Apart from the decisions 
on the subject, the question can only admit 
of one answer to those who are acquainted 
with the habits of lunatics, and specially 
with those of the oriminal lunatic. With 
the exception of imbeciles and idiots, the 
majority ` of lunatica ara usually perfectly 
conscious of the nature of their acts, and 
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more often than not understand when they 
are dying what is either wrong or contrary 
to law. I onse tried a case, in which the 
acsased showed considerable intelligence in 
his explanation to me that murder was a 
sin displeasing to God, and punished by 
Indian Law with the sentence of death. 
Nevertheles3; this man admitted that he 
had murdered his wife, to whom be said 
he was attached sincerely, and against whose 
character he made no imputation, beacause 
he was unable to reach the courtyard of 
his honse owing to the fact that she was 
sleeping betwean him and the door. This 
man was unmistukably insane and there 
was little hope of his recovery. This did 
not prevent him, however, from understand- 
ing completely the nature of what he had 
done and koowing that it was both wrong 
and contrary to law. I could give other 
instances to the same effact, but this is 
safficient to show that if is not possible 
to form a presumption from the proof of 
mental unsdundness that that unsoundness 
prevents the sufferar from knowing the 
nature of his acts or that heis doing what 
iy wrong or contrary to law. Before the 
defenca afforded by section 84 can ba 
admitted, it is necessary to prove separately 
that the appellant was incapable of know. 
ing the nature of his act or that he was 
doing what was wrong or contrary to law. 
There is unfortunately not sufficient proof 
on the record to establish this point, and 
it will ba impossible to obtaia proof now. 
Had the appellant baen examined both by 
Civil Surgeon and the Magistrate upon these 
points at the time that the murder was 
committed nearly two years ago, it might 
then have been possible to obtain such 
information as would have justified a direct 
finding, but no such evidence is procurable 
now, and, as the burden of proof musk 
necessarily be on the accused to establish 
the defence of exception, the absence of 
evidence can only he held to negative 
the plea. Pandit Jagat Narain has argued 
that in any case ib ig possible for me to 
arrive ata finding that the appellant had 
received what to him, in the condition of 
mental disease from which he was suffering, 
was sulficiently grave and sudden provocation 
to redace his offenca from murder to culpable 
homicide. I regret that I am unable to 
find that there are sufficient materials on 
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the reeord to justify such a conclusion. 
Stating the caso for the appellant at its 
best he said that he had seen his wife 
sleeping with his father on a previous night, 
and that when he asked her for water that 
morning she had abused him and on his 
replying in abusive terms had attacked 
him with a stone pestle. There is no 
evidence to show that the appellant had a 
geuuine delusion, that this wife had com- 
mitted this act with his, father, or that 
she really had abused him, or attacked him 
with a pestle, or that he had any delusion 
to the effect that she had abused him or 
made such an attack upon him, There 
is considerable difficulty, when a lunatic 
has committed an ach which he knows to 
be wrong, in deciding whether the reasons 
which he gives in explanation of such act 
are based on genuine delusins or are not 
falso excuses which are frequently of an 
incredible nature, bat which he knows to 
be false. The mental derangement which 
forms the principal factor in all cases of 
insanity necessarily carries with it a moral 
derangement. A laonatic is almost invariably 
untruthful, but is fraquently capable of 
knowing when he is telling an untruth. It 
is prefectly possible that the appellant had 
‘gn insane delusion that his wife had been 
unfaithful to him. Jt is most unlikely that 
she would have attacked him with a stone 
pestle as he describes, and there is very 
little reason to suppose that he really 
believed thas she had attacked him witk a 
pestle. Ibis perfectly possible that he had 
no delusion with regard to her but attacked 
her in a fit of insane fary because she had 
refused to fetch water whon he had told 
her to do so and for no other reason. 
Ins‘ances, in which lunatics have killed other 
persons because they have been thwarted 
on some trivial point or for no apparent 
reason at ail, are exceedingly numerous, and 
when thb possibility of the appsllant having 
made unbrus statements on these points 
ig taken into account, and ib is also eon- 
sidered that he well might have attasked 
his wife because she refused to bring him 
water and for no obher reasom ib appears 
to me impossible to find as a fact that he 
had provocation of any kind. In any 
circumstances, if he had believed that his 
wife had committed adultery on a previous 
gecasion, his delusion to that effect could 
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nob constitute grave and sudden provocatiod. 
For the above reasons, I agree with the 
learned Judicial Commissioner that he has 
been rightly convicted of murder. 

It might be urged that the view which 
I have taken in this case would imply a 
conclusion that in hardly any case of murder 
by a lunatic eould a defence under section 
84 bə established. I see that such an 
inference can fairly be drawn, but that fact 
does not affect the case, The Oourts have 
to administer the law as it is and not as 
they might like to see it. Thelaw in India 
on this subject is based upon the answers 
given by the fifteen Judges tothe questions 
put to them by the House of Lords in the 
courses of the discussion initiated by the 
proceedinga in the well-known case of 
MecNaughten (2). It is arguable whethor the 
law is satisfactory on this point. An 
authority as great as Sir Jamas Stephen 
was in favour of extending amnesty to a 
luaatic in the case of offences which he 
might commit when deprived by disease 
of the power of controlling his conduct; 
and Lord Campbell writing in 1857 approved 
the doctrine laid down in 1800 in Audfielt’s 
(8) case in preference t9 the doctrine applied 
after the decision in the subsequent casa 
of McNaughten. If the question of amending 
the law on the subject be raised again, 
there would be some who would favour 
the views of Sir James Stephen, and there 
would bs others who would be content to 
allow the law to remain as ib is at present; 
but as tbe law stands, there can, I consider, 
bə no doubt as to its meaning, and the 
Courts have to administer it, whateyer be 
the view of individual Judges as to the 
advisibility of altering it, Tt should, however, 
be noted that the practical consequences 
in such a case as this are hardly affected 
by an unqualified conviction, or by an 
acquittal which diracts the accased to be 
detained in a Inunatic asylum. It is only 
necessary in a case such as the present to 
sentence the accused to the minimum penalty 
of transportation for life and to refer the 
case for the orders of the Local Government 
to ensure that the accused will bə treated 
as an actual or potential lunatic and not 
as an ordinary convict. In Hogfand, the. 
same result is obtained either by the Jury 


(8) 27 St, Trials 1281. 
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fidding a verdict which is contrary to law, 
bat whic, is in accord with the views of 
the ganeral public as to the treatment that 
should ba given to a ertminvl lunatic, to 
the effect that the plex of lunacy has baen 
made out, and that the accased shoald bə 
detained in a lunatic asylum or by referenca 
by the Judge to the Crown in case3 in 
which the Jary have returned a verdict of 
gailty. I accordingly, while upholding the 
conviction, reduce the sentence to transpor- 
tation for life and suggest that the record 
in the case with the jadgments of the 
learned Judicial Commissioner, the learned 
Qad- Additional Judicial Commissioner and 
my judgment be forwarded to tha Local 
Government for such action as may be 
considered fit in the circumstances of the 
case. __ 





CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1585 or 1912, 
January 27, 19138. 
Present: —-Mr. Justice Sharfaddin and 
. Mr. Justice Richardson. 
Syed MOOKRAM ALI—Acovsep— 
l PETITIONER 
UErsUs 


Tus CUTTACK MUNICIPALITY — 


CompiaInant—Opposite Party. 

Bengal Municipal Act (IHI B. C. of 1884), ss. 261, 
273 cl. (2)—Storing hides without license ~“Such bocah 
limits as may be fixed,” meaning of — Whether may mean 
whole of Municipal area—Resolution, loss or destruction 
of —Evidence —Secondary evidence —If terms of resolu- 
tion may be presumed —Presumption of official acts— 
Documents whether may be proved inferentially-—Hvi- 
dence Acte(I of 1872), ss. 65, 78, 114 (e). . 

The language used in section 261 of the Bengal 
Municipal Act, is wide enough to enable the Commis- 
Sioners of a Municipality to apply the section to all 
places within Municipal limits or the entire area 
within the Municipal boundaries, 

The words “such local limits asmay ba fixed” may 
be applied to the whole and nət only to a part of the 
Municipal area. 

Where the resolution ofa Municipality to show 
what local limits were duly fixed for the purposes of 
section 261 by the Commissioners at a meeting had 
been lost or destroyed, and no secondary evidenca of 
its terms was given under section 65 of the Evidence 
Act: 
` Held, that the presamption that official acts had 
been regularly performed, under section 114 of the 
Evidence Act, illustration (e), could not supply the 
fleticiency in the proof, foras a rale, the contents of 
documents could not be proved inferentially; and that 
in’the absence of proof that any local limits had been 
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fixed by the Commissioners under section 261 of the 
Bengal Municipal Act, no one could be convicted of 
using without a license a certain premises within the 
Manicipality for the purpose of storing hides, in con- 
travention of the provisions of section 201. 

It is doubtful whether the penultimate clause of 
section 261 empowers the Commissioners todo more 
than withhold the license in individual cases, each 
case being considered on its own merits. 


Rule against the order of the Deputy 
Magistrate of Cuttack, dated July 29th, 
1912, convicting the petitoiner, under sec- 
tion 273, clause 2.of Act III B. ©. of 1884, 
(The Bengal Manicipal Act) and sentencing 
him to pay a fine of Rs. 30, which order was 
confirmed on appeal.by another Deputy Ma- 
gistrate empowered to hear appeals, on 
September 3rd, 1912, 

Babus Dasarathi Sanyaland Suresh Ohandra 
Mukherjee, for the Petitioner. 

Mr. Orr, for the Opposite Party, 


JUDGMENT.—The potitioner has been 
convicted under clause (2) of section 273 of 
the Bengal Municipal Act (IIL B. ©. of 
1384) and sentenced to pay a fine of Rs. 30 
or in default to suffer rigorous imprisonment 
for one month. 

The offence charged against him is that 
he used witbouta license certain premises 
in the town of Outtack for the purpose of 
storing hides, such user being in contraven- 
tion of the provisions of section 261. 

Sections 261 and 273 ure contained in 
Part VI of the Act and itis not disputed 
that that Part- has been extended to the 
Cuttack Municipality by an ogder of the 
Local Government duly made under geg- 
tion 221. 

Nor is it disputed that the storage of hides 
is an offensive trade or business tu which the 
provisions of section 261 are applicable, 

What is urged on the petitioner’s behalf is 
that section 261 only applies “within such 
local limits as may be fixed by the Com- 
missioners at a meeting,” and that the 
record does not prove that any.limits were 
so fixed. 

The cass for the proseeation is that sec- 
tion 261 has been applied to the whole area 
of the Municipality and learned Counsel for 
the petitioner, contended in the first place that 
the language of the section shows that it 
cannot be applied to the whole but can only 
be applied toa part of the Municipal area. 
The words ‘within sash local limits,” he 
argued, mean something different from and 
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less than “within the whole or any part of a 
Municipality.” We can only say that we 
do not agree with him that the power con- 
ferred is restricted in the manner he sug- 
gests and that, in our opinion, the languaga 
used is wide enough to enable the Oommis- 
sioners of a Municipality (if in the exercise 
of their diseretion they should think it 
proper so to do) to apply the section to 
all places within Municipal limits or the 
entire area within the Manicipat boundaries. 
Suppose that a Municfpality consists of 
three wards A, B and ©. The Commis- 
Sivners might by successige resolutions 
enforce the provisions ofthe section in each 
ward or they might enforcs them uno 1640 
by one resolution in all threes wards. 

The real difficulty arises from the fact that 
no resolution of the Commissioners, fixing 
the limits within which licenses should ba 
required for certain offensive or dangerous 
trades, is forthcoming The order of the 
Government extendig Part VI to the Manici- 
pality was made in September 1891. Tha 
Commissioner’s resolutions ov minute book 
for that year has apparently been destroyed 
or mislaid and nə resolution fixing limits 
for the purposes of section 261 is included 
in the compilation of bye-laws of the 
Municipality. No doubt, that compilation 
contains what is apparently the original scale 
of fees for licenses and the provisions of 
the section have in fact been enforced for a 
considerable time past. Ata meeting held 
on the 19th October 1895, the Commissioners 
resolved in effect that a placa for the storaga 
of hides was a place of business from which 
offensive or unwholesome smells might arise 
within the meaning of section 261. At 
another meeting held onthe 22nd January 
1891, the Commissioners resolved, with re- 
ference toa previous resolution of the 4th 
November 1891 (which may or may not be 
the missing resolution), to obtein the sanction 
of the Divisional Commissioner to a revised 
scale of fees for licenses. Sanction was 
subsequently given and the fee for a licause 
for the sborage of hides was raised from 
Rs. 25 to Rs. 30 a year. The petitioner has 
himself taken out licanses for a number of 
years past and paid the prescribed fee 
therefor. His last licensa expired on the 
31st March 1912. 

These facts may show what has actually 
beon done inthe Municipality but they are 
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not sufficient to show whether any, and, if 
any what, local limits were duly fixed for the 
purposes of section 261 by the Commissioners 
at a meeting. A legitimate way of proving 
the proceedings of a Municipal body in 
British India is “by a copy of such pro- 
caedings, certified by the legal keeper thereof 
or by a printed book purporting to be pub- 
lished by the authority of such body.” 
Clause (5) of section 78 of the Indian Evi- 
denc3 Act. Assuming thata resolation was 
passed and thatthe proceedinga containing 
it have been lost or destroyed, secondary 
evidenca might, no doubt, be given of its 
terms under section 65 of the Hvidence Act. 
But there is no secondary evidence of the 
resolation on the record. There is no copy 
of it of ony kind, and no oral account of its 
terms. In fact, there is no direct evidence 
that any resolution fixing limits was ever 
passed by the Commissiouers aba meeting. 
In other words, the prosecution has failed to 
prove the existence of any such resolution 
and if it be assumed that a resolation was 
passed, the prosecution has failed to ‘prove 
its purport in the marner required by law. 
The presumption that official acts have been 
regularly performed {section 114, Evidenca 
Act, illustration (e), cannot sapply the 
defisiency in the proof. As a rale, tha con- 
tents of document cannot be proved in- 
ferentially and we oan only say that an 
important public body such asa Municipal 
body should taka more cara of its records 
than appears to have been taken in the case 
before us. A power to make bye-laws is a 
power to legislate. Bye-laws ought nob to 
be mislaid. They ought to be collected in a 
form accessible to those who are governed by 
them. 

In one sense, the dafence raised is some- 
what teshaical. Ths patibioner is ani has 
all along basun parfectly willing to take oaz; 
a licange and to pay the fee therefor. Appir» 
reatly, however, in March or April 1912, the 
Manicipal authorities came to the conclusion 
that nə more licenses should ba granted for 
the storage of hides, and notice of this 
determination was given tothe petitioner. 
On the 13csh May 1912, the Commissioners 
at a mesting formally resolvel “that no 
license for storing hides within ébe Municipal 
limits bə geanted from lst April 1912.” 
The petitioner’s offence, therefore, really 
oonusisted in this that he carried on Wis 
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business without a license after it had been 
decided that it would be useless for him (or 
any one else) to apply for one and according 
to the case for the rrosecution, the position 
is that there is one general rule under which 
licenses may be granted for the storage of 
hides on the payment cf a fee and another 
general rule that no such license shall be 
granted, It may be doubted whether the 
penultimate clause of section 261 em- 
powers the Commissioners to do more than 
withhold the license in individual cases, 
each case being considered on its own merits. 
This question, however, was not fully ar- 
gued and we express no final opinion upon 
it. It is not the case for the prosecution 
that any action had been taken under sec- 
tion 262. 

In the result, the Rule is made absolute on 
the ground ou whioh it was granted, namely, 
that it is not proved that any local limits 
have been fixed by the Commissioners at a 
meeting under section 231 of ths Bengal 
Municipal Aci. The conviction and sentence 
are set aside and the fine, if paid, must be 
refunded. 


Rule made absolute. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. | 
CRIMINAL Appwat No. 131 or 1912, 
May , 1912. 
Present:—-Mr. Lindsay, J. C. 
TABIBULLAH—Accusep 
VETSUS 


EMPEROR— PROSECUTOR. 


Penal Code (Act XLV of 1860), ss. 361, 362, 363— . 


Kidnapping from lawful qguardianship—Elements con- 
stituting offence —Kidnapping from la&ful guardianship 
nota continuing offence—Taking” and “retaining” 
distinguished from “taking” and “detaining” and “con- 
cealing’—Abeiment of offence of kidnapping from law- 
ful guardianship. 

In order to make out an offence under section 363, 
Penal Code, as defined in section 361, where the 
minor isa girl, the prosecution has to establish the 
following facts: : 

(1) a taking or enticing away of the girl; 

(2) that the girs age was less than 16; 

(3) that she was in the keeping of a lawful guar- 
dian; and 

(4) that that lawful guardian did not consent to 
her removal. 
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An offence under this section is not a continuing 
offence. Ttis complete as soon as the minor is 
enticed or taken oub of the keeping of his or her 
lawfal guardian. 

The Penal Code makes a distinction between “tak- 
ing” and “retaining” and between “taking” and “de- 
taining” and “‘concealiug.” j 

Where there was no reliable evidence to show that 
any of the co-accused act.d in concert with the princi- 
pal accused atany time before the girl was taken 
away by the latter from or left her father’s house 
there can be no conviction of the co-acoused for 
abetment, even if any offence against the principal 
accused was proved. 


Appeal against an order of the Additional 
Sessions Jadge, Hardoi, at Lucknow, dated 
i0th March 1912, 

Mr. A.C. Dutt and Pandit Jagat Nurain, 
for the Appellant. 

The Government Pleader, for the Crown, 


JUDGMENT.—The five appellants, Kha- 
rag Bahadur, MHabib-ullah, Daulat Rai, 
Makua Pasiand Kishna Mali, have basen 
convicted in „the Court of the Additional 
Sessions Jadge of Lucknow, on a charge 
under section 363 of the Indian Penal Code, 
and have been sentenced to various terms of 
imprisonment, The allegation against these 
accused persons was that on the night of 
the 29/30th August, they kidnapped a Brah- 
min girl, named Musammaét Kailasa, from 
the lawful guardianship of her father, Badlu. 
Tnese accused appellants were committed 
ona charge under section 366 of the Indian 
Penal Code, but the Judge has convicted 
them under section 863. The girl and her 
father lived in the town of Ayras in the 
Unao District, and the accused persons are 
all residents of that place. Kharag Baha- 
dur, oce of the appellants, was employed 
at Auras as a registration clerk at the traffic 
office. Habib-ullah, another of the accused 
is the pound clerk in the town, while Danlat 
Rai is the village school master and Post 
Master. The other two accused men are 
persons who work in the town. The case 
is a somewbat extraordinary one.. Om the 
3lst August, the girl Kailasa appeared at 
the ku'chkhery at Unao, accompanied by 
the accused, Makua Pasi, and presented a 
petition to the District Magistrate in which 
she alleged that she had become of mar- 
riageable age, in fact that she was 17 or 18 
years of age, that her parents did not get 
her married, that they ill-treuted her, and 
that she was desirous of leaving her 
home and settling down asa mistregs to 
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some one. The petition seems to have been 
put in with the objeot either of making a 
declaration of the girl’s intention to leave her 
parents or perhaps with some idea that the 
District Magistrate could give her permis- 
sion to go and live elsewhere. The atten- 
tion of some of the Pleaders who practise 
in the Unao Courts was drawn to the c2s8e 
and one of them, a gentleman named Pandit 
Ram Kishore, had the girl produced before 
the District Magistrate who examined her 
as to how she had come fo Unao. In the 
slatement she made b3fore the District 
Magistrate, she has said that four or five days 
previously, she had joined Kharag Bahadur 
at Auras. She stated that she had left 
Auras ‘the day before yesterday,” that is 
the 29th August, with Kharag Bahadur, that 
she had come away from her home, thas 
Kharag Bahadur had promised to keep her, 
that they had gone from Auras to Tikra; 
from Tikra she said she had come to Safipur 
and that Kharag Bahadur had sent Makua 
Pasi into Unao with her. At the time the 
girl gave in her potition, it happened that 
there were two or three people from Auras 
in the kutchhery compound. These were 
sent for and examined and the result was 
that the District Magistrate mada over the 
girl to these people that they might take 
her home and directed the Sab- Divisional 
Officer to hold an inquiry into the case, 
The Sub-Divisional Magistrate began his 
inquiry on the 16th September 1911, under 
the provipions of section 202 of the Vode of 
Criminal Procedure. Thereafter he had 
the accused persons summoned and after 
taking evidence against them, he committed 
them for trial to the Court of Sessionon a 
charge under section 366 of the Indian 
Penal Code. As has already been said, 
the accused were convicted not under section 
366, but under section 363. 

Before proceeding to deal with the merits 
of the case, it will be advisable to consider 
what facts have to be established in order 
to sustain a charge under section 363. It 
seems doubtfal whether the Sessions Judga 
properly appreciated the nature of the 
charge and what facts if was necessary for 
the prosecution to prove as ‘againat each of 
the prisoners. Kidnapping from lawful 
guardianship—an offence which is made 
punishable under section 363, Indian Penal 
Code, is defined in section 361 as the taking 
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or enticing away of any minor out of the 
keeping of his lawful guardian without the 
consent of such guardian. For the purposes 
of thig section, where the minor is a female, 
her age must not exceed 16 years. The 
prosecution, therefore, had to establish in this 
case as against each of the accused four fasts, 


_ namely :— 


(1) a taking or enticing away of the 
girl; (2) that the girl’s age was 
less than 16; (3) that she was in 
the keeping ofa lawful duardian ; 
and (4) that that lawful guar- 
dian did not consent to her re- 
moval. 


As to the 3rd and 4th points, ib may be 
taken as proved that the girl Kailasa lived 
in her parents’ house and that neither her 
father nor her mother did, as a matter of 
fach, consent to her going away. It is 
proved that the girl either went away or 
was taken away without her parents’ kaow- 
ledge. Another point, which has to be no- 
ticad with regard to the offence defiaed in 
section 361, is that it is not a continuing 
offence. The offeucs of kidnapping from 
lawful guardianship is complete, as soon as 
the minor is enticed or taken out of the 
keeping of his or her lawful guardian. As 
has been pointed out in the case reported 
as Emperor v. Tika (1), the Penal Code 
makes a distinction between “taking” and 
“retaining” and between “taking” and “de- 
taining” and “concealing.” This view of the 
law has been adopted in nearly all the High 
Courts and itis only necassary to refer to 
two other cases, namely, those reported in 
Ohekutty v, Emperor (2) and Nemai Ohattoraj 
v, Queen-Hmpress (3). This pĝiat is of 
importance when we come to consider the 
case as it stands against all the accused 
appellants with the exception of Kharag 
Bahadar. Jt eis claimed on bahalf of them 
that they were not liable to conviction under 
section 863, because it is argued the most 
that can ba said to have been proved against 
them is that they did some act or acts after 
the offence of kidnapping had been cəm- 
pleted. It is contended that as under the 
lodian Criminal Law there is no offence 


ccrresponding to that of being an accessory 
e e 


(1) A. W. N. (1903) 233; 26 A. 197; L Cr. D. J. 561, 


(2) 26 M. 454. 
(3) 4 0. W. N. 645; 27 0. 1041, ; 
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after the fact, these persons could not be 
convicted under section 363. The first point 
which calls for discussion is the matter of 
the girls age. Did the prosecution succeed 
in establishing that the girl was under the 
age of 16? After a careful scartiny. of all 
the evidence, I feel bound to come to the 
conclusion that it did nob. Iam of opinicn 
that the Judge’s finding on this issue is 
wrong and contrary to the weight of the 
evidence. There seems to be no doubt what- 
ever that Musammat Kailasa is a well grown 
up girl, whose physical development sug- 
gests the conclusion that she is over 16 
years of age. 

The Judge himself has recorded his opi- 
nion that she would easily pass for 16 
anywhere. 
a very good opportunity of observing and 
studying the appearance of the girl, were 
all of opinion that she was over 16, The 
medical witness Lieutenant Harvey, an 
officer of considerable experience, gives it 
as his opinion that the girl was in all pro- 
bability over 16. There is thus a substantial 


amount of evidence which would indicate- 


that Musammoat Kailasa was not a minər at 
the time she says she was taken away. The 
Sessions Judge relied as proof of age upon 
an entry made in the Ohauhkidear's register 
of births and on the strength of this entry, 
which is supported by the evidence of the 
girl’s father, he cama to the conclusion that 
in spite of her appearance, the girl was only 
14 years and a few months old. It was 
brought to the notice of the learned Judge 
at the time of the trial that under a rniing 
of this Court reported as Sampat v. Gauri 
Shankar (4), the entry in the Chaukidar’s 
register of births was not admissible in 
evidence. He seems, however, to have 
thought it possible to draw a distinction 
between the facts of this case and the report- 
ed case to which reference hag been made. 
The Judge seems to have been under the 
impression that in Sampat v. Gauri Shankar 
(4), the Chaukidar’s register was held to be 
inadmissible merely because in that case 
the entry had not been made by the 
Ohaukidur himself. He then proceeds to 
say that in the present case, the entry he 
relied upon was admittedly made by the 
Chaukidar. “This is an entirely erronesus 


(4) 140. O. 685110 Ind, Oas. 718. 
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statement and it is difficult Go understand 


how the Sessions Judge could have been 
under this impression if he had studied the 
evidence with care and attention. It ig 
absolutely clear that the Chaukidar, one 
Sitaram, never made the entry in the 
register; he had it made for him by some 
one whose name he could not give. Ib ig 
also incorrect for the Judge to say that the 
ruling of this Court in Sampat v. Gaur 
Shankar (4), was based merely upon the 
circumstance, that in that case the 
Ohawktdar had not made the entry himself. 
It was held that the entry was not 
admissible under section 35 of the Evideneea 
Act, because there was nothing to show 
that the making of such entries was an 


-act required of a Ohaukddar in the discharge 


of his official daty and that there was no other 


section except section 85 which would 
justify the reception in evidence of 
such an entry. J have no reason for 


supposing, as ab present advised, that the 
ruling of Samp:t v. Gauri Shankar (4) 

erroneous in law; ab the same time, it is 
not necessary for me to consider the 
question because even assuming that the 
entry was admissible, ib proves nothing. 
It is difficult to understand how the learned 
Sessions Judge came to rely upon this entry, 
It is not as if the name of the girl was 
entered in the register. There is absolutely 
nothing in the entry except a statement to 
the effect. that a daughter was born to 
Badin Brahmin, in the month of July 
1897. There was also another’ entry in 
the same book which showed that another 
daughter had been born to Badlu in the 
year 1895. In this entry too, there was 
no name. It seems, therefore, impossible 
to decide which of these two entries should 
be taken as relating to Musammat Kailasa. 
We have, of course, the statement of the 
girl's father, Badlu. Prima fecie, he is the 
person who is best qualified to speak as fo the 
age of his children, and if we could rely im- 
plicitly upon his evidence, we might hold 
that it was established that the girl, 
Musammat Kailasa, was under 16 years of 
age. Badlu, however, is a very uusatisfac- 
tory witness ad he is also a person who is 
much interested in making out that the girl 
was below the age of 16. When examined 
before the Committing Magistrate, Badlu made 
one or two statements, which render worth- 
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less the evidence which he gave ab the 
Sessions trial. It is somewhat surprising 
that the attention of the Judge was not 
directed to the previous statement made by 
Badlu before the Committing Magistrate. 
Now before the Committing Magistrate, Badlu 
stated that he had two young daughters, 
cng Phulbasa and the other girl Kailasa. 
He also stated that another girl had been 
born to him. He was unable to say whether 
that child was bora before or after Musamm:t 
Kailasa, He stated that this child survived 
its birth only 15 days. If we read this 
statement in connection with the entries to 
be fourd in the Chaukddar’s register of 
births, the matter is made still more confas- 
ing for it is possible that the entry in 1897 
may relate to the child who died and who 
upon Badlu’s own admission may have been 
born after the date of Kailasa’s birth. As 
regards the other evidence of age in the 
case, none of it is of any particular value. 
The girl herself has made discrepant states 
ments from time to time, as to her age 
and in all probability she is quite ignorant 
as to what her age is. It is also proved that 
on the lst September, the girl’s brother 
made a report at the Police S:ation in which 
the girl’s age was set out as being 17 or 18 
years. He probably has got no very accurate 
idea as to the girl's age either. Taking the 
evidence as a whole, it seems to me to be quite 
impossible to hold definitely that the age of 
this girl is less than 16 years. Everything 
seems to point the other way, and as the 
prosecution failed to establish, as an essen- 
tial part of the case, the fact that the 
girl was under 16 years of age in August 
1911, I think it must be held that the 
offence charged was not proved. This fnd- 
ing is really sufficient to dispose of the 
whole charge against the accused. However, 
I think it advisable to say something as 
to the merits of the case particularly 
with reference to the circumstances which 
are put forward as proving that the girl 
was kidnapped. It may bə taken for 
granted that this girl did leave her home 
at night—probably, on the night of 29th- 
80:h August. The only evidence as to the 
circumstances in which she’ came to leave 
her house is that of the girl herself, 
Beginning with the 3lst August and ending 
with the dates on which she made her state- 
ments at the Sessions trial, Musammat Kailasa 
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has given five ‘accounts of what took place 
on the night, on which she is alleged bo 
have been kidnapped. Not one of these 
stories can be reconciled with the other and 
ib is qaite obvious that at every oppor- 
tunity after the 3lst August when she made 
her first statement, she went on adding to 
the details of her story with a view to show- 
ing that all the accused were soncerned 
in removing her from her father’s house. 
The learned Judge has to admit that the 
girl is a most persistent liar and that there 
can be no doubt that she had perjured 
herself throughout the course of these pro- 
ceedings. There is a good deal of reason 
for supposing that she had dona go at the 
instigation of her parents and her parents’ 
friends. We have already noticed the firat 
statement made by the girl tothe District 
Magistrate on the 8lst August. In that 
statement there is not a word about any of 
the accused except Kharag Bahadur and 
reading that story it seems quite clear 
that what the girl stated to the District 
Magistrate, and what she meant to state 
was that she had started an intrigue with . 
Kharag Bahadur and had left her house 
to go away with him. This story clearly 
gives the impression that the girl left her 
house of her own accord. With the state- 
ment which she made to the District 
Magistrate on this date may be com- 
pared the evidence of Pandit Ram 
Kishore, the FPleader who asked the girl 
about what had happened. She told 
Ram Kishore about the Lala (Kharag 
Babadur) and represented to him. that she 
had left her home of her own accord. She 
begged Pandit Ram Kishore not to inter- 
fere in the matter so as to have*her sent 
back to her father. When we come to the 
second statement made by Kailasa to the 
Magistrate on the 16th September 1911, 
in the course of-the proceedings taken under 
sec ion 202 of the Code of Oriminal 
Procedure, we are presented with a much 
more elaborate story. She began by stab- 
ing how she used to visit at the traffic 
outpost where Kharag Bahadur was 
employed as a clerk. It seems that another 
clerk was posted there in the spring or early 
summer, one Sheo Sahai, who had a wife ora 
mistress. The girl Kailasa "seems to hava 
been brought into contact with this woman 
and she represents that it was this’ woman 
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who first suggested to her the idea of leaving 
her home and taking up with Kharag 
Bahadur. It was also stated by Musammat 
Kailasa in thissecond story of hers that Kharag 
Bahadar had in his employment a boy of the 
barber caste named Jhankua and that it was 
this boy who brought messages to her from 
Kharag Bahadur. Sne stated that on the 
night sheleft her home, this boy Jhankua 
came to her house at night and knocked at the 
door in accordance with an arrangement 
which she had made with the boy at noon on 
the same day. She says that when she 
joined the boy outside her father’s house, he 
took her to the pound where she found assem- 
‘bled five people, namely, Kharag Bahadur, 
Habib-ullah, Daulat Rai and two malis named 
Kishna and Matua, She then goes on to 
state how she was kept ‘in a kothrz in the 
pound all that night and the following day 
and how on the evening of the second day, 
she was taken first to Kharag Bahadur’s chaukz 
where she was tutored to make a report which 
she made shortly afterwards at Auras thana. 
Inthis statement, she mentions that the 
Thanadar (Sub-Inspector Murli Dhar) was 
present at the #hanu when she made the 
report and that he assisted the five men 
whose names have already been mentioned in 
taking awaythe girl to Tikra where an 
Honorary Magistrate resides. She stated 
that she was taken to Tikra disguised as a 
boy and that the thanagar had furnished a 
pair of shoes and a cap in order to help mak- 
ing up the disguise. Sofar as this part of 
her story is concerned, the Sessions Judge 
has described the girl’s allegations against 
the Sub-Inspector, Murli Dhar, as being 
entirely false. It appears that the Sub- 
Inspector was able to demonstrate from his 
station diary that he had been away from the 
Police Station of Auras from the 26th 
August tillsome days after the Ist September. 
The third story, made by the girl before 
the Committing Magistrate on the 6th 
November 1911, contains further embellish- 
ments. She there mentioned that the boy 
Jhankua came to her house at mid-night and 
. that when she opened the door, she found 
the five accused persons and Matua Mali 
outside the house. She says she was seized 
at once by Kharag Bahadur and began to cry. 
She represents Kharag Bahadur as having 
gagged her mouth with a towel and threatened 
her, with a knife. Then she says she was 
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taken off by these six persons to the pound 


where she was kept that night. The girl was 


` cross-examined on this statement on the 24th 


and 27th November and she was then con- 
fronted with her previous statements including 
the statement she had made to the District 
Magistrate on the 3lth August. She denied 
having made those portions of the statement 
of the 3lst August, which were inconsistent 
with the story she was attempting to tell 
before the Committing Magistrate. Lastly, 
when the girl appeared in the Sessions Court, 

she gave still another version of the manner 
in which she was taken out of the house. It 
is in this statement for the first time that we 
find her mentioning the fact that 
Kishna mali and Matua mali also used to 
tempt her to go and live with Kharag 
Bahadur. Up to this date, the girl had repre- 
sented that the only person who had 
suggested her going away were Sheo Sahai’s 
wife, Kharag Bahadur and his servant the 
boy Jhankua nau. Describing what took 
place on the night she left her parents’ house, 
she stated before the Judge that three per- 
sons came to her house at mid-night and 
knocked at the door. These three persons 
were Kishna, Matua and Jhankua. She 
professes not to have known beforehand that 
these persons were coming to take her away. 
She says that when they knocked at the door 
she thought that some of the village menials 
had come to the house on some business. 
She represents herself as having been dragged 
out of the house by these three persons and 
she gives a vivid description of her struggles 
and her threats to scream. Obviously she 
made no noise at all forotherwise it would 
have been impossible for the people of the 
house not to have been aroused. After this, 
the three people dragged her out of the 
house. She says they took her to the back 
of the house, where she found Kharag 
Bahadur, Habib-ullah and Daulat Rai all 
assembled. Then she says Kharag Bahadur 
gagged her and took her off to the pound by 
force. It is not necessary, I think, to go into 
other details of the girl’s evidenze. I have 
read every word of what she has said from 
first to last throughout the course of these 
proceedings aud it is perfe-tly clear that she 
is a liar of no mean capacity. Sufficient has 
been said tu show that no statement of hers as 
to the circumstances in which she left her 
father’s house can be relied on. Having 
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considered carefully all the evidence in the 
case, it seema tome thatthe truth lies this 
way, namely, that this girl Kailasa had 
grown up to a marriageable age and, that her 
parents had not succeeded in getting her 
‘married. She was allowed to run about in 
the village and, no doubt, came into contact 
with Munshi Kharag Bahadur who seduced 
her. The girlwas quite willing to leave 
her father’s house and to go away with this 
Kayesth Munshi and it seems not improbable 
that her intrigue with the Munshi having 
become known in the village! matters came 
to a head and the girl left her home of her 
own accord. There is no yeason to doubt 
that Kharag Bahadar did send the girl into 
Unao with Makua Pasi with the object of 
presenting the petition. It was probably 
‘thought that in this way any further trouble 
in the shape of a prosecution would be 
avoided. The parents of the girl seem to 
have been singularly indifferent in the 
matter at first. One would have expected 
that on the morning of the 30th August, 
when ib was discovered that the girl left the 
house, the parents would have gone at once 
to the thana and made a report that the 
girl was missing. The excuse which Badlu 
offers for not having made a report was that 
he did not know where the girl had gone. 
This instead of being an excuse for not 
making a report would rather appear to have 
sonstituted a very good reason why a report 
should have been made. No report was 
made by any one on the girl's behalf till the 
lst September, when her brother made a 
report at the Auras Police Station. That 
report would probably never have beeu made 
had it not been for the fact that the girl had 
boen found at Unao by some of the people of 
the village and had been sent back by the 
District Magistrate to her parents. It seems 
to me that the assessors came to a very 
sound conclusion on the whole of this 
evidence. They were of opinion that the 
girl Kailaga was not less than 16 years of 
age and that she was probably more than 
that age. They considered that she had 
left her house of her own free will to go with 
Kbharag Babador. They held that Kharag 
Bahadur was not guilty and that the other 
four accused were, therefore, not guilty also. 
‘In my opinion, the learned Additional 
Sessions Judge would have done well to have 
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accepted this Verdict of the assessors. As I 
have already said, there can be no doubt 
that the prisoner, Kharag Bahadur, did seduce 
the girl and entice her away from her father’s . 
house but as the prosecution failed to prove 
that the girl was under 16 years of age 
Kharag Bahadur cannot be said to be guilty 
of the offence punishable under section 363. 
As for the other four accused, it seems quite 
likely and, in fact, is admitted by some of them 
that after the girl had gone away and taken 
refuge with Kharag Bahadur, they helped 
him in one way or other either actively or 
with the advica in sending the girl into 
U nao to present the petition before the District 
Magistrate. This is the most that can be 
gaid to have been proved against them and 
as the offence, if there was one, had already 
been completed before these other four 
accused took any part in the affair, they can- 
not be convicted either of the substantive 
offence of kidnapping or of abetmentof the 
same, There is no reliable evidence to show 
that these four persons were acting in concert 
with Kharag Bahadur at any time before the 
girl was taken away from or left ber father’s 
house; and so there could be no conviction for | 
abetment even if avy offence against Kharag 
Bahadur were proved. The conclusion, 
therefore, at which I have arrived, is that the 
charge of kidnapping was not established, 
against any of accused. I accept their 
appealsand set aside the conviction and 
sentence and direct that they be acquitted and 
released, 
Appeal accepted. 
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LOWER BURMA CHIEF COURT. 
CriminaL Revision Petition No. 179B 
cr 1912. 

August 1, 1912. 
Present~—-Mr. Justice Hartnoll. 
NAN SAW SHWE— PETITIONER 

LETsUs 
MAUNG HPONEH—Responoent. 

Oriminal Procedure Qode (Act V of 1898), s. 483 (3) 
and (4), proviso—Maintenance—-Wife obtaining order - 
for child —Husband subsequently getting decree for resti. 
tution of conjugal rights. 

The proviso to sub-section 3 and sub-section 4 of 
section 488, Criminal Procedure Code, refers only to 
cases where a wife obtains a mainténance order for 
herself and not where one is made for the children. 
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Sau Hla v. On Bwin, 2 L. B. R. 46, referred to, 

here a wife obtains a maintenance order for her 
child and there is no decree that the father should 
have the guardianship of the child, the faot that the 
father has obtained a decree for restitution of con- 
jugal rights against his wife, would not absolve him 
from the liability to pay maintenance in accordance 
with the order under section 488. 

In re Bulakidas, 23 B. 434, Luwtpotee Doomony v. 
Tikha Moodoi, 13 W. Ri, Or. 52 and Nur Muhammad v. 
Aisha Bibi, 27 A. 483; A. W. N. (1905) 54, 2 A. L. J. 
160; 2 Cr. L. J. 104, distinguished. 


JU DGMENT.—Nan Saw Shwe obtained av 
order, under section 488 of the Criminal 
Procedure Code, on the 6th September 1911, 
from the Sub-Divisional Magistrate, 
Kawkareik, that Maung Hpone pay her Rs. 3 
per month for the maintenance of their 
child. On the 4th October 1911, Maung 
Hpone brought a suit against Nan Saw Shwe 
in the Township Court of Kawkareik for 
restitution of conjugal rights and obtained a 
decree for such on the 15th January 1912. 
Oà the llth May 1912, Nan Saw Shwe 
applied to recover Rs, 18, arrears of main- 
tenance due to her. This application was to 
the Sub-Divisional Magistrate who passed the 
order. Maung Hpone contends that he .is 
not liable to pay any arrears as sometime 
after the maintenance order was passed 
against him, he obtained a decree for 
restitution of conjugal rights andso he is 
not liable. He quotes the case of In re 
Bulakidas (1) as authority for his contention. 
When the Sub-Divisional Magistrate heard 
Nan Saw Shwe’s application on the 23rd 
May 1912, the latter told him that though 
she was aware ofthe decree, she did not 
wish to live with Maung Hpone, giving as 
the sole reason that ouce he tried to get rid 
of her ang now she will not goback even 
though he wanted her. The Magistrate 
then passed an order granting her asum of 
Rs. 19-8-0 as arrears of maintenance and 
costs. His attention was subsequently drawn 
to the case of Lutpotee Doofony v. Tikha 
Moodot (2), and not being satisfied with the 
correctness of his order of the 23rd May, he 
referred the case tothe District Magistrate 
to take it up on revision and stayed the 
execution of his order. The District 
Magistrate has submitted the case to this 
Court recommending thatthe order of the 

Sub-Divisional Magistrate of the 23rd May be 


(1) 28 B. 484, 
(2) 18 W. R. Cr, 52, 
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modified by an order for payment of Rs. 3-14-0 
as maintenance allowance due as arrears 
from the 6th December 1911 to the 15th 
January 1912, the date of the decree. 


Ib must be remembered that the main- 
tenance order for Rs. 3 per mensem was 
granted as maintenance for the child of the 
parties and not to the wife as her own main- 
tenauce. Inthe case of Lutpotee Doomony v. 
Tikha Moodoi (2), the maintenance order was 
one for the maintehance of both wife and 
children. The husband, Tikha Moodoi, 
instituted a spit in the Civil Court for 
restitution of conjugal rights and for 
guardianship of his children and obtained 
a decree for such. The Deputy Commissioner 
on the cirminal side refused to release him 
from the obligation to pay maintenance when 
ke petitioned to be released from suek 
obligation on a date subsequent to his 
obtaining his decree in the Civil Court, and 
further, subsequently, after he had obtained 
possession of oneof his sons in execution 
proceedings taken under the decree he had 
obtained, ordered the return of the child to 
its mother. The Judicial Commissioner, in 
referring the case to the High Court to set 
aside the orders of the Deputy Commissioner, 
and to direct that the maintenance order 
should determine from the date of the decree 
of the Civil Court, gave asthe grounds that 
the Deputy Commissioner sitting as a 
Magistrate acted illegally in passing orders 
opposed to the decision and process of the 
Civil Court, and, farther, as the ground, 
upon which the applicant Tikha Moodoi 
petitioned the Deputy Commissioner as 
Magistrate to be relieved from payment of 
maintenance, as his wife persisted in her 
refusal to live with him, appeared reason- 
able. The High Court set aside both orders 
of the Deputy Commissioner acting as a 
Magistrate. The case, In re Bulakidas (1), 
followed the decision in the Caleptta . case, 
but it dealt only with an order that the wife 
obtained for maintenance for herself. There 
is yet another case of the Allahabad High 
Court, in which the sams principle was 
followed as in the twoabove mentionel cases 
—that of Nur Muhammad v. Aisha Bibi (3)— 
but that case again only referred to 2 case 

(3) 27 A. 483; A. W. N. (1905) 54; 2 A. L. J. 160; 2 
Cr. L. J. 104, 
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where a wife had obtained an order of 
maintenance for herself. In the present 
case, the order for maintenance was nob one 
made for the maintenance of the wife but 
was for the maintenance of the child, and so 
the circumstances are different to those in 
the Bombay and Allahabad cases quoted. In the 
Calcutta case, the maintenance order was 
for the wife and children, but the father 
obtained a decree for restitution of conjugal 
rights and for guardianship of the children. 
In the present case, there was no decree 
that the father should have the guardian- 
ship of his child, and, in fy opinion, as 
long as it remains with the mother, the 
statutory obligation on him to maintain it 
remaina still binding on him. That he 
neglected to maintain it is clear as in the 
proceeding taken by Nan Saw Shwe under 
section 438 he even denied paternity. The 
proviso to sub-section 3 and sub-section 4 
of section 488 of the Criminal Procedure 
Code would seem to refer to cases where 
a wife obtains a maintenance order for 
herself and not where one is made for the 
children. The meaning of the proviso to 
sub-section 3 was discussed in the Fall 
Bench case of this Court, San Hla v. On 
Bwin (4), in which it was held that it was 
extremely doubtful whether it applied at 
all to the case of children, As, therefore, 
Maung Hpone has obtained no decree from 
a Civil Court for the guardianship of his 
child and as it is living apart from him 
in the eustody of its mother, I see no 
reason for interfering with the order of the 
Sub-Divisional Magistrate passed un the 28th 


May last. It will, therefore, be enforced. 
(4) 21. B. B. 46. 
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Criminal Revision Petition No. 15C9 or 1912. 


December 12, 1912. 
Present:——Mr. Justice Sharfuddin and 
Mr. Justice Coxe. 

KARI SINGH—<Accousev—Petitroner 


versus * 


EMPEROR—Opposire Parry. 

Penal Code (Act XLV of 1860), s. 499—Defama- 
tion — Doctrine. of absolute privilege — Whether 
applies to Indian Mofussil—Privilege— Statements in 
bad faith made in ewecution of decree, whether protect. 


INDIAN 


OASES. 


[1913 


$ 


ed—Defamatory statement in application for transfer, 
whether absolutely privileged. 

The English Common Law doctrine of absolute 
privilege, has no application to the Indian Mofussil. 

Potaraju Venkata Reddy v. Emperor, (1912) M. W. 
N. 476; 11 M. L. T. 416; 23 M. L, J. 39; 14 Ind. Cas. 
659; 13 Cr. L. J. 275, dissented from. 

Section 499 of the Indian Penal Code is exhaustive; 
inacase of defamation, the question of privilege 
must be decided by the terms of the section; and if a 
defamatory statement does not come within the speci- 
fied exceptions, it ig not privileged. 

Statements made in bad faith are not protected. 
Therefore, a defamatory statement made in bad faith 
in an application for the transfer of a case, is not 
privileged. 

Greene v. Delaney, 14 W. R. Cr. 27; Augada Ram 
Shaha v. Nomai Chand Shaha, 23 ©. 887 and Kali 
Nath Gupta y. Gobinda Chandra Bisu, 5 C. W. N. 293, 
relied upon. 

Ganesh Dutt Singh v. Magni Ram, 11 B. L., R. 321; 
17 W. R. 288; Haidar Ali v, Abru Mia, 82 O. 756; 9 O. 
W.N.911;2 C. L. J. 105; 2 Or. L. J. 459, Bhikumber 
Singh v. Becharam Sirkar, 15 C. 264, Woolfun Bibi v. 
Jesarat Sheikh, 27 ©. 262 and Golap Jan v. Bhola Nath 
Khetry, 11 Ind. Cas, 311; 38 C. 880; 16 C. W. N. 917, 
distinguished. 

Rule against an order of the Deputy Ma- 
gistrate of Monghyr, dated March 21st, 1912, 
convicting the petitioner under section 500 
of the Indian Penal Code and sentencing 
him to a fine of Rs. 1G0, an appeal from 
which order was dismissed by the Sessions 
Judge of Bhagalpur, dated May 27th, 1912. 

Babu Amuly2 Ohandra Chatterjee, for the 
Petitioner. 

Mr. G. H. B. Kenrick, K. O., Advocate- 


General, for the Opposite Party. 


JUDGMENT.— The accused in this case 
has been convicted of defaming one Mr. 
Macpherson. Itapp ars that in a former 
ease he applied to ths District Magistrate 
for a transfer and in that application, he 
stated that Mr. Macpherson had brought to 
Court the Manager ofthe Maghoul Factory, 
who was the trying Magistrate’s tenant, and 
had had a private talk with the trying Magis- 
trate. He inferred that this was done to pnt 
pressure on the trying Magistrate aud to 
induce him to convict the petitioner. 

lt appears that this was all pure invention. 
The Manager of the Maghoul Factory was 
not brought to Court at all and Mr. Mac- 
pherson had no private talk with the trying 
Magistrate. The assertion clearly amounted 
to an accusation against Mr. Macpherson that 
he had attempted to corrupt justice and it 
cannot be gainsaid that it was DBT OEY 
and made in bad faith. 
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Fhe petitioner has obtained a Rule on the 
Magistrate to show casa why the conviction 
should not be seb aside’ on the ground that 
the statement in the application for transfer 
was absolately privileged. 

Jt is evident on reference to the terms of 
the section itself that statements made in 
bad faith are not protected. But itis ar- 
gued by the learned Pleader, who appears 
in support of this Rule, following the decision 
of Potaraju Venkata Reddy v. Hmperor(1), that 
the English Common Liw doctrine of abso- 
lute privilege is also law in this country. 
Speaking with the ubmost raspect for that 
decision, we are unable ourselves to take this 
view. The learned Pleader has nob shown 
us any authority, historical or otherwise, for 
holding that the Hoglish Common Law ever 
had any application tothe Indian Mofussil 
aud despite some cisaal expression in certain 
decisions, we are unable to understand how 
it could ever have had any application. It 
is argued, however, that as the exceptions in 
section 499 of the Penal Code correspond 
only to the classes of qualified privilege in 
English Law, and as there is no referenca in 
the Penal Code to the cases of absolute 
privilege, it must ba assumed that the framers 
of the Code, who were introducing the 
English Law into this country, cannot have 
intended to exclade that portion of it. The 
rule laid downin Bank of England v. Vagliano 
(2) ,quoted in Norendra Nath Sircar v. Kamal- 
basini Dasi (8), was that the proper course to 
adopt in construing an Ach was to ascertain 
the natural meaning of its language and not 
to assume that it was intended to leave the 
existing law unaltered, except when that 
intention was stated. This decision is dis- 
tinguished on the ground that Lord Herachell 
in laying down that rule was dealing with 
an Act codifying the existing law and not 
with an Act introducing new daw., It seems 
to us that the distinction tells rather against 
the appellant than for him. If itis wrong 
to assume that in codifying existing law, the 
Legislature intended tə leave it unaltered 
unless that intention is expressly stated, it 
seems to us that ib would be more, and not 
less, wrong to assume that in introducing 

(1) 13 Oy. L. J. 275; (1912) M. W. N. 476; 11 M. Ln 
T, 416; 23 M. L.J. 39; 14 Ind, Cas. 659. 

(2) (1891) A. G. 107; 60 L. J. Q. B. 145; 64 L. T, 


858; 89 W. R. 657; 55 J. P. 676. 
t3) 23 0. 563; 23 I, A. 18. 
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a foreign law into a country, the Legislature 
intended to introdace the whole of it unless 
the contrary is expressly stated. It was 
held in Gokul Mandar v. Pudmanunt Singh (4) 
that itis “the essence of a Code to ba ex- 
haustive on the matters in respect of which 
it declares the law and it is not the province 
of a Judge to disregard or go outside the 
letter of the enactment according to its true 
construction.” The Penal Code certainly 
declares the law in respect of defamation. 
It contains a definition of defamation and 
sets out a number of exceptions. It appears 
to us that it must be regarded as exhaustive 
onthe point. Section 2 enacts that every 
person shall be liable to punishment under 
this Code and not otherwise for their acts. 
If there are a number of exceptions to the 
offence of defamation other than those con- 
tained in section 499, it appears to us that 
an offender must bə liable to punishment for 
defamation otherwise than under the Code. 
On principle, therefore, it would seem to us 
that section 499 is exhaustive and that if a 
defamatory statement does not come within 
the specified exceptions, it is not privileged. 

It appears to us also thatin Bengal the 
matter is concluded by authority. The cases 
of Greene v. Delaney (5), Augada Ram Shaha 
yv. Nemat Ohand Shaha (6), Kali Nath Gupta 
v. Gobinda Ohandra Basu (7),seem to us clear 
authority for holding that the question of 
privilege must be decided by the terms of 
section 499. The decisions of this Court 
that have been cited on behalf of the appel- 
lant are, in our opinion, distinguishable. The 
first case relied onis that of Baboo Ganesh 
Dutt Singh v. Magnseram Ohowdhry(8). There 
it was held thaton priuciple of public policy, a 
witness cannot be sued for damages in respect 
of defamatory evidence given by him in a 
judicial proceeding. But there their Lord- 
ships were dealing with a civil suit and not 
with a criminal prosecution; and were not 
considering the effect of section’499 of the 
Penal Code. This is a real distinction 
because while the law of crimes has been 
codified and offences have been defined by 


(4) 29 0. 707; 4Bom.L.R. 793; 6 C. W. N. 825; 29 I. 
A. 189 (P. C.) 

(5) 14 W. R. Cr. 27. 

(6) 23 0. 867. 

(7) 5 0. W. N. 298. 

(8) 11 B. L. R. 321; 17 W. R. 283, 
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statute, the codification of the law of torts 
was abandoned and actionable wrongs are 
not defined by statute. It is likely enough 
that ifthe law of torts had been codified, 
sms provision would have been introduced, 
such as exists in the Contract Act, by which 
suits opposed to public policy would have 
been barred. Bat this has not been dons 
and the question what is or is not an action- 
able wrong has to ba gatherad from case-law 
and considerations of justica, equity and good 
conscience, and not from a statutory .defini- 
tion. It is, therefore, possible in such cases 
to apply principles of the English Law which 
are consonant with justice, equity and good 
conscience which would have no application, 
if actionable wrongs had been defined by 
statute... Secondly, it is clear that a voluntary 
statement by an accused is different from 
a statement made by a witness whois com» 
pelled to answer the questions, put to him. 
The distinction may be fine but it has been 
recognised and acted upon by this Court. 
We may refer again to the case of Kali Nath 
Gupta v. Gobinda Ohandra Basu (7), quoted 
above. And in Hadar Ali v. Abru Mia (9), 
the learned Judges refused to extend tha 
privilege even to a witness when the state- 
ment was not made in answer toa question 
that the witness was bound to answer, bat 
was volunteered. 

In Bhikumber Singh v. Becharam Sirkar 
(10), it was held that a statement made by 
a wilness was absolutely privileged. That 
was a suit fer damages and the case goes no 
farther than Ganesh Dutt Singh v. Magni 
Ram (8) already discussed. The same may 
be said of Woolfun Bibi v. Jesurat Shetkh(11), 
In slolap Jan v. Bhola Nath Khetry (12), the 
statement was made by acomplainant and not 
by a witness, but the privilege was claimed 
not in a criminal prosecution but in a suit 
for damages. That also wag a case within 
the original jurisdiction of this Court, where 
the application of English law might be 
supported by arguments that would be in- 
applicable to a case in the Mofusszt. 

. 16 seems tous, therefore, clear both on 
principle and authority that in Bengal there 
is no absolute privilege for a statement like 


(9) 82 0.756; 9C. W. N. 911; 20. L.J. 105; 2 Or. 
J. 459. 


(10) 15 0, 264. 
(11) 27 O. 262, 
(12) 88 C. 880; 15 O, W, N. 917; 11 Ind, Cag, 311. 
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that now under consideration when made 
in bad faith. It has been pressed upon us 

that in the analogous casa brought by the 

Manager of the Maghoul Factory, a Hench 

of this Court set aside the conviction and it 

has been suggested that we should refer the 

matter toa Full Banch. Bat we can only 

refer to a Fall Bench a decision from which 

we dissent on a point of law and we do not 

so dissent from any decision that has baen 

laid bsfore us. Iu the analogous cass, the 

learned Judges expressly declined to lay | 
down any principle of law and set aside the 

conviction because in view of the two cases 
cited by them FPotiraju- Venkata Ready v. 
Emperor (1) and Golap Jan v. Bhola Nath 
Khetry (12), the propriety of the conviction 
was open to serious doubt. Bat speaking 
with all respect, we are unable to share the 
doubts of the learned Judges as to what is 
at present the law on this point in this Pro- 
vince. 

The Rule is discharged. 


Rule disċharged. 


MADRAS HIGH COURT. 
Criminat Revision Case No. 498 or 1912. 
CRIMINAL Revision Petition No, 494 
or 1912, 

September 6, : 912, 
Present:—Sir Ralph Banson, Koe., 
Officiating Chief Justice. 

In re NARAYANASWAMI TYE R—Acoasep 
—~ PETITIONER. 

Penal Code (Act XLV of 186.1), s.193—~Registration 
Act (XVI of 1908}, se, 63, 82 (a)—Registrar, false state- 
ment before, whether punishable. 

Section 63 of the Registration Act authorises the 
Sub-Regiatrar to administer oath and record state- 
ment of the petitioner before him. 

Therefore a person, making a false statement be. 
fore the Sub-Registrar, is punishable under section 82 
(a) of the Registration Act and section 193, Indian 
Penal Code. 

Queen-Hmpress v. Babaji, 1 Bom. L, R. 686, dis- 
tinguished, 


¢ |] 
Petition, under sections 435 and 439 of the 
Oode of Criminal Procedure, 1898, praying 
the High Court to revise the jadgment ef 
the Sessions Court of Tanjore, in Criminal 
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Appeal No. 40 of 1912, confirming that 
of the Ist class, Sub-Divisional Magistrate 
of Mannargudi, in Calendar Cas No. 32 of 
1912. 

Mr. O. 8. Yenkatachariar for Mr. T. 
Rangachartar, fer the Petitioner. 

ORDER.—Under section 63 of the Re- 
gistration Act, 1908, the Sub-Registrar had 
authority to administer an oath to the peti- 
tioner and to record a note of the substance 
of the statement made by the petitioner 
before him. 

Section 82 (a) enacts that “whoever inten- 
tionally makes any false statement......... 
before any officer acting in execution of this 
Act in any proceeding or inquiry under this 
Act”, shall be punishable and so forth. lt 
seems tome clearthat the petitioner has 
committed an offence punishable under sec- 
tion 82 (a) of the Registration Act and under 
section 113, Indian Penal Code. 

The case referred to Queen-Hmpress v. 
Babaji Raghunath(1) seemstome to be clearly 
distinguishable from the present case. As I 
understand the facts in that case, the Re- 
gistrar, before he made the inquiry under 
section 74 of the Act, had before him admis- 
sions of execution by the executants and 
there was, therefore, no ground for his 
making an inquiry under section 74, 


I see no ground for revision and I dismiss 


the petition. 


Petition dismissed. 
: (1) 1 Bom. L» R. 686. 


MADRAS HIGH COURT. 
Criminal Revision Cases Nos. 277 AND 
278 or 1912, 

' Gama Revision Petitions Nos, 231 AND 
932 or 1912, 

January 7, 1913. 
Present:—Mr. Justice Miller, and Mr. Justice 
Sundara Aiyar. 

In No. 277 or 1912 
‘SESHACHALAM CHETTY —Petirioner 
Ix No. 278 or 1912 
QOVINDASAMY CHETTY—Peritioner 
VETEUS 


.° BMPEROR—Oprrosrte PARTY, 
_Mense—Offensive trade—Storage of oil —Place where 
daily consumption of oil Kept—License necessary. 
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À place where varying quantity of oil is kept for 
daily sale is a place used for storing oil and therefore 
a licanse must be taken. 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the orders of 
the third Presidency Magistrate, George 
Town, in Civil Cases Nos, 266, 29 and 2, 66, 
30 of 1912. l 

Mr. H. R. Osborne, for the Petitioners. 

Mr. J. O. Adam, Contra. 

‘ORDER.—In our opinion, the Magis- 
trate is not shown to have been wrong 
in his conclusien that the places in respect of 
which the petitioners were required to take 
out license were used for storing oil, 

It was conceded by the counter-petitioner 
that the notification of the 14th January 
1908 declaring a trade in oil to be an 
offensive trade should, so far as we are 
concerned with itin this case, be deemed 
to lay down that the storing of oil is an 
offensive trade, and the question, therefore, 
is whether the petitioners occupied places 
used for storing oil. The evidence is that 
the petitioners are traders in oil, in con- 
siderable quantities which is kept by them 


„in a godown; some stock of it may be 


kept in a part of the shop for the purpose 
of meeting the retail demand. The stock 
natarally varies in quantity and may at one 
time be not mure than will suffice for a 
day or less and at another be enough for 
several days; bat tke place where the stock 
is kept is regularly used for the epurpose of 
holding the stock and naturally a quantity 
of oil ordinarily sufficient to meet the 
estimated demand for the period which 
must elapse before renewal is possible, will 
usually be maintained there. We think that 
a place so used may properly be described 
ar a place for ‘storing’ the stock of oil which 
is to be sold at the earliest opportunity. 
The case in Emperor v. Wallacé Flour Mill 
Company (1) is somewhat different: the 
learned Judges were able to find that the 
purposes for which the place was used was 
not the storing of the oil. 
We dismiss the petitions. 


Petitions dismissed, 
(1) 29 B. 193; 6 Bom. I. 785; 1 Or. L, J. 835, 
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PUNJAB CHIEF COURT. 
OURIMINAL Aperat No. 581 or 1912. 
October 14, 1912. 
Present:--Mr. Justico Baadon. 
DHANI RAM—Convior—~AprELLANT 

VETSUS 


EMPEROR—Prosscctor— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 304, 823, 325 
-—Sudden fight between two parties—Death caused by 
one blow —~Absence of conclusive proof. 

Where in a sudden fight between certain persons, 
blows of ordinary sticks and of fists were exchanged, 
and a severe blow was given which fractured skull 
bone of one of the persons engaged in the fight and 
ultimately resulted in his death, but it was not proved 
conclusively as to who caused the fatal blow nor was 
there any indication that originally the accused or 
any member of his party intended or knew it to be 
likely that any such serious injury would be caused: 


Held, that the aconsed could not be convicted of an - 


offence either under section 304 or 325 but was only 
responsible for simple hurt, under section 323 of the 
Penal Code. - 


Appeal from the order of the Additional 
District Magistrate, Lahore, dated the 24th 
August 1912, convicting appellant. 

Messrs. 
Appellant. 


Lala Ruhum Ohand for Ramji Das in 
Appeal No. 562 of 1911. 

Mr, Sewaram Singh, for the Respondent. 

JUDGMENT.—This Appeal by Dhani 
Ram and.connected Appeal No. 562 of 1912 
by Ramji Das have reference to the same 
case and can be disposed of together. 

A fight admittedly took place in the 
Akbari Mandiin the Lahore sity in which 
Garan Ditta received a blow on the head 
with some blunt weapon and was killed. 

Guran Ditta owned one of several grain 
shops in this mandz, and the brothers, Dhani 
Ram and Mihan Chand, own another. 

On Guran Ditta’s side, his servants 
Shahaba, P. W. No. 3, and Mahaja, P. W. 
No. 4, also received slight injuries. On the 
other side, Dhani Ram and his servants, 
Ramji Das and Imam Din, received slight 
injuries and they together with Mihan Chand 
were sent up for trial under section 304, 
Indian Penal Code. 

Owing to the absence of injuries on his 
body, itis possible that Mihan Chand did 
not take part in the fight. He was given 
the benefit of doubt and was discharged. 

Dhani Ram has been convicted under 
section 304, Indian Penal Code, and has 


Beechey and Herbert, for the 
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been sentenced to five yeara’ rigorous imprison- 
mest and a fine of Rs. 300. Ramji Das 
has been convicted under section 323, Indian . 
Penal Code, and has been sentenced to` 
six months’ rigorous imprisonment and 
Imam Din, who has not appealed, has been” 
convicted under section 323, Indian Penal 
Code, and has been required to furnish 
security under section 562, Criminal Pro-.- 
cedure Gode. 
It has been urged on behalf of Ramji 
Das that the fight in which Guran Ditta 
was injured was separate from the dispute 
between him and Shahaba, and that he has 
been prejudiced by being jointly tried’ 
with Dhani Ram. There is, however, no 
foree in this contention. The affair, no 
doubt, began with a dispute between Ramji 
Das and Shahaba about a cart, but the 
others on each side joind in and there- 
was clearly one fight and not two fights. z 
.The dispute arose over a cart of grain 
which had come into the mandi. Ramjt 
Das and Shahaba each tried to secure this. 
grain for their respective masters and, in- 
crossing the narrow covering over a drain, 
a wheel of the cart went over the edge- 
into the drain. 5 
It is alleged that Ramji Das had secured- 
the cart for his shop, that when the wheel- 
went into the drain, Shahaba was in danger 
of being hart and abused Ramji Das; that- 
this abuse led‘ to. a quarrel and blows, 
tbat Dhani Ram, Mihau Chand and” Imam 
Din came to the assistance of Ramji Das; 
Dhani Ram's party beat Mahaja and Guran 
Ditta as each came to the spot one after 
the other; and that Dhani Ram jnflicted 
the fatal blow on Garan Ditta with a 
sud wat (wooden prop) which he seized 
from an ekka. — 


I am unable, to accept this theory as 
altogether correct. The cartman has not 
been produced as a witness, and I do not 
think it probable that Ramji Das had secured 
the cart for his shop before the dispute 
began. In fact to my mind the accident 
by which the wheel of the cart got into 
the drain indicates that Ramji Das and 
Shahaba had seized it simultaneously as 
it was crossing the drain ad that they 
were pulling it in opposite directions. 

Under these circumstances, I find that the 
fight began with a sudden affray between, 
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Ramji Das and Shahaba, when each went 
to seize the cart, and that niether party 
can be said to be the aggressor. 

Iit is admitted even by Shahaba and 
Mahaja that Ramji Das was unarmed and 
only used his fists; and [think it probable 
too that Shahaba had no stick; but Dhani 
Ram, Ramji Das and Imam Din all received 
injuries and though a fall might possibly 
cause such injuries, I am not prepared to be- 
lieve that Mahaja and Guran Ditta were struck 
down one by one as each arrived or that 
they did not take part in inflicting blows. 

No doubt, the person who,-inflicted the 
biow on Guran Ditta must have known that 
he was likely to cause death or at the least 
grievous, hart, but there is no reliable indi- 
cation that ary other member of his party 
intended or knew it to be likely that any such 
serious injury would be caused, and unless 
it 18 proved that Dhani Ram inflicted the 
fatal blow, he cannot be convicted under sec- 
tion 304, Indian Penal Code. 

The owner of the ekka from “ which the 
sud wat” is alleged to have been seized has 
not been produced and if a sud wat was used, 
16 may have been snatched from the ekka by 
any one of Dhani Ram’s party. 

- Mahi, the constable, who came to the spot, 
is said to have taken the sud waz from Dhani 
Ram, but he and another witness on this 
point, when required to point out the man 
from whom the isud wat had been taken, did 
not point oat Dhani Ram. For the prosecn- 
tion, ib is urged that these two witnesses 
purposely pointed out the wrong man but 
though this is, of course, possible, I cannot 
assume that they did so. 

There is the evidence of the Inspector and 
other witnesses to the effect that immediately 
after the fight, the people, who had assembled 
there, said that the sud wat, had been taken 
from Dhani Ram, but this evidence is not of 
much value especially as this important fact 
was omitted by the Inspector in his written 
report to the thana. The Additional District 
Magistrate has accepted the. evidence of 
Shahaba, Mahaja and Musammat Fazlan ; 
but this evidence does not appear to me to 
be reliable. Musammat Fazlan at the time 
was empleyed at Guran Ditta’s shop and is 
under the influence of Shahaba and Mahaja 
who are certainly not disinterested witnesses. 

.$ find that Dhani Ram's party are not 
proved to be the aggressors; that a quarrel 
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took place in which blows were exchanged 
but it is not proved that Dhani Ram is res- 
ponsible for the blow which caused Guran 
Ditta’s death. That both Dhani Ram and 
Ramji Das voluntarily caused hurt. That 
though the originaldispnte was between Ramji 
Das and Shahaka, itis not proved that Ramji 
Das caused serious injury or used anything 
but his fists;and that, though itis not proved 
that Dhani Ram caused death, he on his side, 
and Goran Ditta on che other side, were 
chiefly to blame for the serious breach of the 
peace which took place. Instead of restrain- 
ing their servants from disputing, they turned 
out each with the obvious intention of taking 
the cart by force. 

I accept this appeal and, altering the con- 
viction of Dhani Ram to one under section 
323, Indian Penal Code, I reduce the sentence 
passed on him to one of six mouths’ rigorous 
imprisonment without solitary confinement 
The fine, if paid, will be refunded. 

Ramji Das’ appeal will also be accepted 
so as to reduce the sentence passed on him 
to the period of imprisonment which he has 
already suffered. 


Apreals partly accepted. 


| 4 
ALLAHABAD HIGH COURT. 
Criminar Reviston Petition No. 1011 oF 1912, 
January 31, 1913. 
Present:—Mr. Justice Tudball. 
DINA NATH AND otHers—APPLICANTS 
VET SUS 
EMPEHEROR— Opposite Party. 

Companies Act (VI of 1882), s. 74—Fived penalty — 
Summary trial—Jurisdiction—Criminal Procedure Code 
(Act V of 1898), ss. 5, 260, 262. 

A. Magistrate of the first class can try an” offence 
under section 74 of the Companies Act ina summary 
way, but he cannot inflict a lesser punishment than ao 
fine of Rs. 1,000. In deciding whether or not the 
Magistrate will try a case summarily, it ia for him to 
exercise a wise discretion, and ordinarily he ought to 
restriot such trials to simple cases. 

Criminal revision against an order of the 
Magistrate of Cawnpore, 

Mr. W. Wallach (with him Mr. Vitramajit), 
for the Applicant. 

The Assistant Government Advocate, for the 
Crown. 
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JODGMENT.—This matter and Revisions 
Nos. 1012 and 1013 of 1912 arise out of the 
following circumstunces:— 

The three applicants, Lala Dina Nath, 
Lala Kashi Ram and Lala Hazari Lal, 
and one Lala Debi Dat are the Directors of 
the Union Indian Sugar Mills Company, 
Ld., Cawspore. They were placed upon 
their trial un the complaint of the Registrar 
of Joint Stock Companies on a charge under 
section 74 of the Companies Act VI of 1882, 
no balance-sheet having been filed with the 
Registrar within the time fixed or within the 
extension allowed by him, the offence being 
that of knowingly and wilfully authorising 
or permitting the default mentioned above. 
The case was tried summarily by a Magis- 
trate of the first class, who acquitted Lala 
Debi Dat and imposed a penalty of Rs. 50 
on each of the other Directors. The three 
latter have come here in revision. A great 
deal has been said about the merits of the 
case, but in view of the order which I am 
going to pass, I abstain from making any 
remarks thereon. It is urged that the 
Magistrate had no power to try the case 
summarily. With this, I cannot agree. 
Under section 260 of the Code of Criminal 
Procedure, a Magistrate has power to try 
summarily all offences not punishable with 
death, transportation or imprisonment fora 
term exceeding six months. The word 
offence is defined in the Code, “as any act or 
omission mage punishable by any law for the 
time being in force.” Section 5 of the Code 
lays down that “All offences under the 
Indian Penal Code shall be investigated, 
inguired into, tried and otherwise dealt with 
according to the provisions laid down in the 
Code of Criminal Procedure.” . Clause (2) of 
the section lays down that “All offences 
under any other law shall be similarly dealt 
with according to the same provisions, but 
subject to any enactment for the time being 
in force regulating the manner or the place 
of investigating, Inquiring into, trying or 
otherwise dealing with such offences.” There 
is nothing in the Companies Act which lays 
down that a Magistrate having summary 
powers shall not try an offence under that 
Actinasummary manner. Itis true that 
under section 252 all offences under the Act 
may be tried by any Magistrate of the first 
class unless the period of imprisonment to 
which the offender is liable exceeds that 
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which such officer is competent to award 
under the law for the time being in force in 
the place where he is employed. When the 
period of imprisonment provided by the Act 
exceeds the period that may be awarded by 
such officer, the offender shall be committed 
for trial to the Court of Sessions. There is 
rothing in this portion of the section which 
iakes away the Magistrate’s power to try 
summarily cases within his jurisdiction, nor 
does the second clause of the section take 
away any such power. Asa matter of fact, 
a Presidency Magistrate has power to try all 
cases under the Act in a summary way 
irrespective of the sentence he may impose. 
Section 262 of the Code of Criminal Pro- 
cedure lays down the limit to the sentence of 
imprisonment which may be awarded at a 
summary trial. There is nothing in 
Chapter XXII which limits the amount of 
fine which may be imposed in a summary 
trial. The sections which deal with appeals 
in the Code, however, show that a sentence 
of fise exceeding Rs. 50 is an appealable 
sentence; but though it cannot be said that 
the Magistrate has been guilty of any 
illegality in trying the case summarily, there 
are very good grounds why he should not 
have done so. In the first place, the penalty 
which may be imposed under section 74 is 
one of Rs. 1,000 neither more nor less. An 
show that 
every where (with two exceptions), where the 
Act lays down a penalty for an offence in the 
shape of a fine, it clearly lays down a 
maximum, which is not to be excseded and 
sections 25, 55, 57 and 66 are all instances 
of this. In section 66 (1), a Limite@ Com- 
pany which does not paint or affix its name 
in the manner directed by the Act is held 
liable to a penalty not exceeding Rs. 50, 
but in the last clause of the same section, it 
is distinctly laid down that the Director, 
Manager or officer of the Company who is 
guilty of the act mentioned in this clause 
shall be liable to a penalty of Rs. 1,000. 
Similarly in section 74 itis laid down that 
a Director or Manager of a Company shall 
be liable to a penalty of Rs. 1,000. If the 
Legislature had intended that in these two 
cases there should be a maximume penaliy 
and not a fixed penalty, it would have used 
the same language as it has used in other 
sections of the Act just in the same way as Mm 
the Indian Penal Code. It has been laid down 


“* forfeiture was 


Vol. XVIII} 
_ ABDUL JAMAL 0, EMPEROR. ° 


fhat the sentence shall not be more nor less 
than a fixed amount, clearly showing that the 
Court should not exercise its discretion as to 
the sentence to be imposed. The only decision 
which is on all foars with the present case 
is the one reported in Queen-Hmpress v. 
Moore (1). . That was a case under section 
35 of the Companies Act which has since 
been repeated. That section ran as follows:— 

lf a share-warrant is issued without 
being duly stamped, the Company issuing 
the same, and also every person, who at the 
time when it is issued, is the Managing 
Director or Secretary or other principal officer 
of the Company. shall forfeit the sum of 
Rs..500.” It was in that case held that the 
a. penalty and that a 
forfeiture of Rs. 500 was the fixed penalty 
laid down by the statute. It seems to me 
clear that.the penalty laid down in section 74 
is also a pénalty fixed by statute and the 
Magistrate was not competent to inflict any 
lesser penalty. If the Magistrate had inflict- 
ed this penalty, it is clear that the persons 
convicted would have had aright of appeal. 
The case is one in which a great deal of 
correspondence has been put forward and is 
by no means of that simple character to 
which a summary trial is intended to be 
restricted. In deciding whether or not he 
will try a case summarily, it is for the Magis- 
trate to exercise a wise discretion and ordi- 
narily He ought to restrich such trials to 
simple cases. In my opinion, She present 
case was one, which even if it had been tried 
summarily and a proper penalty imposed, an 
appeal would have been of very little use to 
the persens convicted, as a great mass of 
important evidence is not on the record. It 
seems to me essentially one of those cases 
which the Magistrate should have tried -in 
an ordinary way duly recordiug the evidence. 

The case has not been proverly tried and 
ought to be tried de novo. 

It is urged on behalf of Lala Debi “Dat, 
who was acquitted by the Magistrate, that the 
order of acquittal should not be set aside as 
the Magistrate has found that Debi Dat had 
done his best to bring about the filing of the 
balance-sheet. This is really a point on the 
merits of ¢he pase, Without full evidence 
before me, it is impossible to say whether 
Debi Dat is innocent or guilty, nor would it be 


(1) 20 0. 676, 
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right for me to express any opinion, especially 
as I am ordering a new trial. The case, in 
my Opinion, has not been satisfactorily tried 
and ought to be tried de novo, I, therefore, 
set aside the convictions and sentences on 
Lala Dina Nath, Lala Kashi Ram and Lala 
Hazari Lal, I set aside the acquittal of Lala 
Debi Dat and order the case to be tried 
de novo.by some Magistrate other than the 
Magistrate who has decided the case, to whom 
the District Magistrate may think it ft to 
send it. 


Re-trial ordered, 





PUNJAB CHIEF COURT. 
CRIMINAL Revision Petrrion No. 1434 op 1912, 
February 1, 1913, 
Present:—Mr. Justice Beadon. 
ABDUL JAMAUL—Patirronge 
Versus 
EMPEROR taroves JHANDO— 


| Cou PLaInant— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), se. 195 
478, 190 (1)(a), 529 —Penal Code (Act XLV of 1880)" 
s. 193—-Complaint instituted by stranger to proceed. 
ings~-Magistrate erroneously taking j cognizance of 
offence—Ground for interference on revision—~Cir. 
cumstances under which irregularity may become 
material. 

One B. presented a written complaint t ign 
trict Magistrate alleging that 1 had” a a 
evidence as a witness in a criminal trialin the Court 
of the Honorary Magistrate, 2nd class, and praying 
that A. might be punished for this offence. ae 

B. was not a party to the case and apparently had 
no personal concern with the proceedings in Court 
On this complaint, the District Magistrate ordered 
that A. should be tried for giving false evidence and 
made the case over toa first class Magistrate for 
trial. The order, however, did not specify the seo. 
tion of the Code of Criminal Procedure under which 
it was seer 

Held, (1) that the District Magistrate%s ord 
not be supported by the terms of section 195 rahe 
tion 476 of the Criminal Procedure Code, as (a) no 
application for sanction under section 195 had been 
made and no such application was granted; (b) A,’ 
statement was not made before the District Magis. 
trate, ates e under his notice, not in the 
course of a judicial proceeding, bat on 6 i 
presented to him by B,; j AORA 

(2) that as the provisions of section 195 imi 
Procedure Code, had not been complied with, hogan 
plaint presented by 8. to the District Magistrate 
witha view to his taking cognizance under section 
190 (1) (a), Oriminal Procedure Code, should have 
been summarily dismissed; 
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(3) although in view of section 529, Criminal Pro- 
cedure Code, the mere fact that the District Magis- 
trate has erroneously taken cognizance of an offence 
under section 190 (1) (a), Criminal Procedure Code, 
would not by itself be sufficient ground for interfer- 
ence on revision, yet as the case had not yet gone to 
trial,and it did not appear to be one in which sanc- 
tion, if it had been applied for, could properly have 
been given, and as B.’s complaint was not instituted in 
tha interest of justice, but apparently ib was merely 
intended to give trouble to an enemy, the irregularity 
became material, and the order for prosecution must 
be set aside. 


Petition, under section 439 of the Criminal 
Provedure (ode, for revision of the order 
of the Sessions Jadge, Sialkot Division, 
dated the 20th August 1912, rejecting the 
application for revocation of the order of the 
District Magistrate, Sialkot, dated the 29th 
May 1912, ordering tho trial of the pati- 
tioner on a charge of having made a false 
statement on oath before the Honorary 
Magistrate, Raya, on the 9th February 1911. 

, Mr. Nand Lal, for the Petitioner. 


JUDGMENT.—One Jhanda presented a 
written complaint to the District Magistrate 
alleging that from certain proceedings in the 
Mansif’s Court in execution of a decree, it 
appeared. that Abdul Jamal (the present 
petitioner) had given false evidence as a 
witness ina criminal trial in the Court of 
the Honorary Magistrate, 2nd class, at 
Raya, and praying that Abdul Jamal might 
be punished for this offence. 


` Jhandu was not a party to either the 
criminal case or to the execution proceedings 
and apparently he had no personal concern 
with the proceedings in either Court. 
Prima facie, therefore, the complaint was 
merely due to some grudge on his part to- 
wards Abdal Jamal. 

On this complaint, the District Magistrate 
ordered that Abdul Jamal should be tried 
for giving false evidence and made the case 
over to a firat class Magistrate for trial. 
The order, however, does not specify the 
section of the Code of Criminal Procedure 
under which it was passed, 


As the Court of the Honorary Magistrate, 
9nd class, is subordinate to that of the 
District Magistrate, the Distrigt Magistrate 
was, no doubt, an authority empowered under 
section 195 of the Criminal Procedure Code 
to grant sanction to prosecute or to make a 
complaint, but no application for sanction 
had been made and no such application was 
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granted. Moreover, Abdal Jamal’s alleged* 
false statament was not mada bafəre the 
District Magistrate and it was brought under 
his notice, notin the course of a judicial 
proceediog, bub on the camplaint presented 
to him by Jhanda. The District Magistrate’s 
order, therefore, does not appear to ba one 
under section 195 or section 476, Criminal 
Procedure Code. 

' Jhandu’s complaint was obviously pre- 
sented to the District Magistrate with a 
view to his taking cognizance of an offence as 
provided for by section 190 (1) (a), Criminal 
Procedure Code, and presumably the District 
Magistrate’s order parports to be one passed 
under that section and section 192 (1), but 
as the provisions of section 193, Criminal 
Procedure Code, had not bean complied with, 
the complaint, in my opinion, should have 
been summarily dismissed. 

In view of section 529, Criminal Procedure 
Code, the mere fact that the District Magis- 
trate has erroneously taken cognizance of 
an offence under section 190 (1) (a), Ori- 
minal Procedure Code, would not by itself 
be sufficient ground for interference on 
revision and if I considered that a prosecu- . 
tion had been instituted in the interests of 
jastice, | should not be disposed to interfere. 
The case, however, has not yet gone to 
trial and it does not appear to be one in 
which sanction, if it had been applied for, 
could properly have been given. The 
Honorary Magistrate aud the persons con- 
cerned with the criminal trial did not think - 
it necessary to take action in the matter 
and Jhandu’s complaint, which was made 
long after the alleged falss statement was 
made, was nob instituted in the interests of 
justice, but apparently it was merely intend- 
ed to give trouble to an enemy. 

Under these circumstances, I think that 
the irregularity* becomes material and I acs ` 
cordingly set aside the order. 

Petiiton allowed. 
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® 
UPPER BURMA JUDICIAL COMMIS- 
SLIONER’S COURT. 
Criminar Revision Perition No, 245 cr 1912. 
May 21, 1912, 
Present:—Mr. Eales, J. O. 
ABDUL RAHMAN—Appt icant 
versus 

EM PHROR— PROSECUTOR. 

Penal Code (Act XLV of 1860), s. 363—Kidnapping 
from lawful guardianship—Taking im connivance of 
guardian—Prevenling girl from going back to guar- 
dian. 

The accused previous to the alleged offence had 
seduced a girlon more than one occasion in her 
mother’s house and even in the mother’s presence. 
The girl left her mother’s house of her own accord, 
and did not go to the accused’s house, but to the house 
of a mutual friend, where she had been before on two 
occasions. The accused went and had connection with 
the girl at the friend’s house and she stayed there, and 
when her brother came to look for her, the girl hid and 
the accused denied her being there and eventually 
the girl returned to her mother’s house: 

Held, (1) that there was no taking of the girl, and 
even if there were a constructive taking, it was effected 
with the connivance of the mother, and that it was, 
therefore, not done without her consent; 

(2) that the denial as to her being there made by 
the accused could not be construed into a prevention 
of the girl’s returning; 

(8) that no charge was sustainable under section 
363 of the Penal Code. 

Primeil’s case, (1858) 1 Foster and Finlay. 50, relied 
upon. 

Asgar Ali's case, U. B. R. 1907-09, I, Penal Code, 
27; 4 Ind. Cas, 901; 11 Cr, L.J. 81 and Shwe Thues 
case, U. B. R. 1907-09, I, Penal Code, 1; 18 Bar. L. R. 
30; 6 Or, L. J. 30, distinguished. 

Mr. R. O, J. Swinhos, for the Applicant. 

Mr. H. M. Lutter, for the Crown. 

JUDGMENT.—The accused, Abdul 
-Rabman, was convicted under section 363 
of the Indian Penal Code and sentenced to 
one year’s rigorous imprisonment and to 
pay a fine of Rs. 350, in default of which 
to undergo a further term of rigorous im- 
prisonment for six months, the fine, if 
realized, to be paid as compensation under 
section 545 (1) (b), Criminal Procedure 


Code, to the complainant. 


The accused appealed to the Sessions 
Judge, and the conviction and sentence were 
upheld. From this order, on the 7th 
March 1912; the applicant, through his 
Advocate, Mr. Swinhoe, applied for revision. 


My learned predecessor at once ordered 
the release of the accused on bail on two 
sureties of Rs. 75 each, and ordered the 
District Magistrate to instruct the Govern- 
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ment Prosecutor to appear in support of the 
conviction and sentence, and fixed the 
hearing of the case for the 16:h of May. 
On that day, Mr. Swinhoe appeared for the 
applicant and Mr. Latter for the Crown. 

1 have heard the learned Advocates on 
both sides. The evidence recorded before 
the District Magistrate and the judgments 
of both the Courts were read and I reserved 
orders. 

This is an extraordinary case. The com- 
plainant apparently was the girl’s brother, 
H. S., and not the mother. The mother, 
on her owr statement, is a woman who 
has led a very sordid and chequered life. 
She is of Portugese and Chinese extraction, 
and was born at Macac. She became the 
mistress of a German and subsequently, she 
says, she married him. After the death 
of the German, she married a Muhammadan 
and became a Muhammadan, and she has 
still a child with her, the issue of that 
marriage. Subsequently, she left the 
Muhammadan and described herself as a 
Protestant, but it is somewaat extraordinary 
to find that the woman is described by her 
daughter, as being still a Muhammadan, 
The davghter. the girl who is alleged to 
be kidnappec, is a girl of 15 years of 
age, and itis not denied that she was under 
sixteen at the time of the alleged kidnap- 
ping. There is also ascn, a boy of 18, 
The mother is dependent on her eon for her 
livelihood, and at the time of the occurrence, 
the boy was earning a precarioss livelihood 
as a sort of assistant in a coffee shop kept by 
the accused. 


It is not denied by the prosecution that 
after this woman and her family came up 
to Meiktila, they became practically depend- 
ent on the accused, because he gave the 
boy work inthe shop and the mother was 
dependent upon him. The mother is evi- 
dently a thoroughly untrustworthy witness. 
She denies that she over married a 
Muhammadan or became a Muhammadan, 
but in this she is contradicted by her own 
daughter. The mother and her family were 
living in a house which the accused provided 
for them. The accused apparently is a boy 
of 18, the son of a respectable man * * * 
who holds a good position, and who 
appears to have acted in a very sensible 
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The girl has made two statements, and the 
Court apparently has accepted the second 
aa correct. She at first said that she went 
away frem her mother’s house to the house 
of a gharrywalla in company with the acsusad 
because he enticed ber to do so. She 
apparently stayed there two days, and then 
was taken back by the accased’s father to 
her mother. She stated she was again 
enticed away by the acsoused. There are 
many facts and circumstances even iu the 
first account she gave which make it very 
difficult to believe thatthe girl and her 
mother were acting straightforwardly. The 
case for the prosecation was that the com- 
plainant was an innocent Christian Hurasian 
widow with a young daughter who has 
been abominably seduced and ruined by a 
young Muhammadan scoundrel, and this 
was the justification for the finding and 
heavy sentence passed by the Ovurt upon 
the accused. But on cross-examination, this 
theory of the prosecntion falls utterly to 
pieces, The girl's second story which was 
told, be it noted, after the evidence of the 
medical witness had been recorded, discloses 
a most disgusting and sordid state of affairs. 
It appears that it was taken as an aggrava- 
tion of the offence of Kidnapping that the 
accused not only seduced the girl, but gave 
her a venereal disease. The girl was ac- 
cordingly examined by a {native Civil 
Assistant Surgeon, and his evidence, which 
apparently is put forward as true by the 
prosecution, throws a fresh and very un- 
favourable light on the case for the prosecu- 
tion. The girl, it is said, was first 
kidnapped by the accused on the 18th of 
September, but the medical evidence shows 
that from the state of her private parts, she 
must have been seduced two or three weeks 
before the date of her kidnapping. The 
learned Counsel for the defence points oat 
that this evidence is very important. The 
girl wassuffering from gonorrhm@., and she 
could not at the date of her examination by 
the Civil Assistant Surgeon have had 
the gonorrhea for more than two weeks, 
Evidently the man who seduced her was not 
the man who gave her gongrrhosr. Bat 
the more important even than this is the 
fact that after this evidence had been re- 
corded, the girl changed her statement. It 
was no longer possible to urge that she had 
been seduced forthe first time when the 


INDIAN OASES. 


[1913 


e 

accused, as she says, took her away. She 
now turns round and says that not only did 
she have connection with the accused more 
than once in her own houss, bat that her 
mother actually saw her in the act. If this 
be true, and this is the case for the pro- 
secution, the whole aspect of tha case is 
changed. Looking to the fact that the 
mother is dependent on her son, and 
through him the whole family is supported 
by the accused, and looking to the state- 
ments made by the girl, if is impossible to 
deny that if the mother actually saw her 
daughter having connection with the acsused 
in her own house before bhe alleged kidnap- 
ping, there is only too good a ground to 
believe that the mother counived at the 
seduction of her daughter by the accused in 
her own house. If this be trae, what 
then becomes of the case for the prosecnu- 
tienP In Ratan Lal’s Law of Crimes, under 
the question whether the taking was with 
or without the consent of such guardian, 
the case of Primell (1) is quoted. It was 
there ruled that ‘where a mother had by 
her conduct countenanced the daughter in 
alax coarse of life, by permitting her to 
go out alone at night and to dance at public 
houses, and she was taken away fora day 
by the accused, it was held that the act of 
the accused could not be said to have 
happened against her will.” The present 
case, of course, is ever so much stronger than 
Primelé’s case (1), and there are other cir- 
cumstances which further weaken the case 
for the prosecution, 


Ib is not denied by the Public Prosecutor 
before me that the mother knew of the loss 
of her girlon the night of the 18th of 
September, and that shoe had good reason 
to believe, on her own showing and the 
evidence of the girl, that the girl had gone 
away with the accused. She did not, how- 
ever, take any immediate ateps to rescue the 
girl, and it was not till the following 
evening that her son lodged a complaint with 
the Police. 


Even if it be proven that the accused 
did entice the girl away that night, there 
is, I think, good reason to suspect that 
the mother, by her previous conduct, abetted 
the seduction of her daughter and so led up 


(1) (1858) 1 Fos.'& Fin, 50.. . 
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to the enticing, and if so, there could, of 
éourse, have been no taking away without her 
consent. But even ifthe mother did not con- 
sent to the girl leaving her house, it can ba 
urged with great force that she, by her cən- 
duct, led the accused to believe that she would 
not object to the girl going to have connection 
with him at another man’s house. It is urged 
that even if I accept the case for the prosecu- 
tion, which was accepted by tbe lower Courts 
that the girl was taken away by the 
accused, a conviction would not stand in 
the face of the admitted misconduct of the 
mother in allowing her daughter to be seduced 
in her presence by the accused, and that she 
gave the accused reasonable ground to be- 
“lieve that she would not object to the girl 
going to meet him at the gharrywalla’s 
house. But itis urged by the learned Coun- 
sel for the defence that even if there were no 
connivance by the mother, the present case 
can be distinguished from the case of Asgar 
Ali (2) and from any other case which 
has come up before this Court, in which there 
has been a conviction. The girl on her 
own showing, at her re-examination, ad- 
mitted that she went of her own accord to the 
gharrywalla’s house and there, it is stated, 
the accnsed met her and she had sexual 
intercourse with him. In Asgar Alis case 
(2), the girl went to the accused’s house and 
he, yielding to her solicitations, took her off 
to another place. Had he not yielded, there 
would have been no taking, hence accused 
was guilty. Here the element of taking 
away the girl is entirely absent. The girl 
had gone to the gharrywalla’s house before 
with her mother and once alone. Her going 
to this house alone, therefore, was no tak- 
ing of her out of her mother’s guardian- 
ship. But itis urged that the accused kept 
her and this is held to be equivalent to 
kidnapping. 

The learned Sessions Jutge has found 
everything in favour of the accused, except 
that he prevented her return to her mother, 
and this the Judge considers is sufficient bak- 
ing. It seems tome that the Courts balow 
in their eagerness to do justice had been 
somewhat puzzled by the rulings quoted to 
them and have failed to grasp the real bear- 
ing of the orders passed in Asgar Ali's (2) and 


(2) U. B. R. 1907-09, I, Penal Code, 27; 4 Ind. Cas. 


901; 11 Or. L, J. 81. 
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Shwe Thwe’s (3) cases. Is there any evidence 
to show that the man really did prevent the 
girl going back to her mother if she 
wished todo so? For, it is practically ad- 
mitted by the Sessions Judge that this is the 
only part of the case proven against him. 
The girl not only went to the gharrywalla’s 
house, and she not only states that she was 
not prevented from returning, bat when her 
brother and a soldier came to look for her, she 
herself states she hid herself. I do zot see 
how the denial that she was there, made by 
the accused, can be construed into a preven- 
tion of the girl’s returning. On tke contrary, 
the learned Advocate for the Crown himself 
admitted that there is no evidence on the 
record to prove this alleged prevention of her 
returning. The present case differs very 
considerably from Asgar Ali's case (2) in the 
following particulars :— 

Firstly, in the present case, the accused, 
previous to the alleged offence, had seduced 
the girl on more than one occasion in 
the mother’s house and even in the mother’s 
presence. Secondly, the girl left her mother’s 
house of her own accord, but did not go 
to the accused’s house but to the house of 
a mutual friend, the gharrawalla, where she 
had been before on two occasions. Thirdly, 
the accused did not take her away from 
the house, and apparently she was taken 
back by the accused’s father to her mother 
two days afterwards. The two cases are 
eutirely different. In the present case, 
all that is proven is that the acoused 
went and had connection with the girl at 
the gharrywalla’s house and she stayed 
there, and when her brother came to look 
for her, the girl hid and the accused denied 
her being there and eventually the girl re- 
turned to her mother’s house. 

I think the facts clearly show that there 
was no taking of the girl, and even if 
there were a constructive taking, if wag 
effected with the connivance of the mother, 
and that it was, therefore, not done with- 
out her consent, and that no charge ig 
sustainable under section 863 of the Indian 
Penal Code. 

There was, however, a second taking. The 
Courts below “have not gone into this matter, 
but it appears to me that if the charge falla 


(3) U. B. R. 1907-09, I, Penal Code, 1; 13 Bur, L 
R. 80; 6 Or. L. J. 30. 
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through on the first taking, a fortiori ib is 
even more hopeless to expect a conviction on 
a second charge. 

The learned Government Prosecutor, who 
appeared for the Crown, found bimself unable 
to support the conviction. 

It appears to me, for the reasons above 
stated, that this is not a case of kidnapping 
from a lawful guardianship. 

I, therefore, set aside the conviction and 
‘sentence and direct that the acoused be ac- 
quitted of the charge brought against him, 
and as far as this case is concerned, he is 
released. 

The fine, if paid, will be refunded to the 
accused. 

Petition allowed. 


ALLAHABAD HIGH COURT. 
CORIMINAL Arrear No. 715 or 1912. 
December 5, 1912. 
Present:—Mr. Justice Tudball. 

DEBI DAYAL AND ANOTHSR—~ APPELLANTS 
Versus 
EMPBRROR—Opposire Party. 

Evidence—-Approver’s evidence ~ Corroboration—Re- 
tracted confession of co-accused, 

Except under special circumstances, ib would be 
dangerous in this country to convict an accused 
person on the approvers evidence supported only by 
a retracted confession of a co-accused who made the 
confession behind the back of the accused and whom 
the accused had no opportunity to cross-examine. 

Such retracted confessions do not constitute corro- 
boration of a high value, although they may be taken 
into consideration against the co-accused. 

Criminal appeal from an order of the 
Sessions Judge of Mainpuri. 

Mr. E. A. Howard, for the Appellants. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.--The fifteen appellants, 
Debi Dayal and others, have been convicted 
of dacoity under section 397 of the Indian 
Penal Code, and have been sentenced to ten 
years’ rigorous imprisonment each, together 
with a fine of Rs. 100 each or in default to 
undergo one year’s further rigotous imprison- 
ment. The fact of dacoity is beyond all 
doubt. Onthe 15th of June last, a money- 
lender in Kuberpur, named Nagarjit, was 
attacked by some twenty or ‘thirty men at 
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about midnight. * He was sleeping outside aa 
also was his son Ram Charan, ‘another sort 
was sleeping on the roof and the other mem- 
bers were sleeping inside. Nagarjit was 
aroused and found himself surrounded by a 
number of men. He was beaten and one of his 
arms was broken and he was seized by the 
dacoits. Some of them climbed up a tree 
and from there on to the roof and opened 
the door from inside, Nagarjit was taken 
inside, was branded onthe face and was 
made to disclose the money and ornaments. 
His wife was beaten. His son, Ram (haran, 
was sleeping on a cart. He was struck 
with a lathi and he hid himself beneath his 
cart. Some of the dacoits had fire-arms, which 
they fired off from time to time. The looting 
of the house took about an hour or anu hour 
anda half, and then Nagarjit was taken ont 
of the house and further ill-treated and the 
dacoits decamped. The matter was reported 
the same night and inquiry started the next 
day. A list of the property was given by 
Nagarjit. Ona the 30th of June, the Police 
officer received certain information which 
led him to the village of Jaili where he 
searched the houses of certain persons. Behari 
Singh, the approver Khushhal, Ganga Din, 
Gajju and Baz Singh were five residents of the 
village who were absent from their homes on 
that date. Onthe 5th of July, the Police re- 
ceived information that these five men had 
returned and the Snub-Inspector at once 
went to the village. The five men were ar- 
rested and finally all five of them made state- 
ments. In one case, the statement led to 
the recovery of part of the stolen property 
from the possession of one Pohap Singh. In 
the other cases, each man handed over 
to the Police certain items of property all of 
which have been identified by Nagarjit. On 
the6shof July, these persons were placed before 
a Magistrate. Each made a confession im- 
plicating himsetf and his other four com- 
panions and other persons in the commission 
of the dacoity. These statements led to the 
arrest of the other accused and on the 13th 
of July Nagarjit and his son Ram Charan 
were taken to the District Jail where the ac- 
cused persons mixed with other under-trial 
prisoners were shown to them to see if they 
could pick out the dacoits. Nagarjit with 
some hesitation picked out Sh8o Dayal. He 
also picked out another man, who had no- 
thing to do with this dacoity and stated that 
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he suspected him. His son, Ram Charan, 
piéked ont Sheo Dayal, Baz Singh, Buddhu 
and Pirthi, four of the present accused, 
identifying them as four of the dacoits. 
There was a person named by the approver 
Behari as the son of Daryai as having taken 
part in the dacoity. Behari Singh pointed 
out the accused Dharma as the man whom 
he had mentioned as the son of Daryai. At 
the magisterial inquiry, Behari Singh was 
given a conditional pardon and was examined 
as a witness. Baz Singh, Kbushhal, Ganga 
Din and Gajju retracted their confessions. 
The question in the case of each of the ap- 
pellants is whether or not there is sufficient 
evidence on the record to prove his participa- 
tion in the dacoity. 

In the case of the other eight appellants, 
however, the approver’s evidence stands un- 
corroborated unless we may say that the 
four retracted confessions afford corrobora- 
tion. It is true that those retracted con- 
fessions may be taken into consideration 
against those four men and their co-accused. 
But they stand on avery much lower level 
than the approver’s evidence. The latter was 
taken in the presence of the accused and 
stood the test of a long cross-examination. 
The retracted confessions were taken behind 
the aceused’s backs and they had no oppor- 
tunity whatever of cross-examining the per- 
sons who made them and though they 
may be evidence inthe strict sense of the 
word, they do not constitute corroboration 
of a high value, and without corroboration 
the approver’s evidences is not sufficient 
basis for conviction in the present case. 
Except under special circumstances, ib would 
be dangerous in this country to convict on 
the approver’s evidence supported only by 
retracted confessions of co-accused persons. 
At least, it does not satisfy me that it 
proves beyond doubt the guilt of Bachchu, 
Dharma, Nijju, Bidhi, Debi Dayal, Raghuber 
Dayal, Parshadi and Dwarxa. I, therefore, 
admit their appeals, seb aside their convic- 
tions and sentences and direct that they 
be released. As regards the appellants, 
Baz Singh, Buddha, Sheo Dayal, Pirthi, 
Khushhal, Ganga Din and Gajjn, I uphold 
the convictions and sentences and dismiss 
their appeals, 

° Appeal of some allowed, 
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PUNJAB CHIEF COURT. 
ORIMINAL Reyrsron Perrrion No. 1499 op r912. 
Novembar 19, 1912, 
Present:—Mr. Justice Shah Din. 
HMPEHROR—~Prosecoror 


Versus 


BRIJ LAL—Accosap. 

Criminal Procedure Code (Act V of 1898), s. 562—~ 
First offender—Penal Code (Act XLV of 1860), s. 881—~ 
Theft by servant —Aggravation of offence ~Making impu. 
tations on chastity of complainant’s wife. 

Section 562 of the Criminal Procedure Code is in. 
applicable to the case of an accused who has baen 
convicted of an offence of theft of his master’s pro- 
perty for he is liaBle to punishment under seotion 331 
and not section 330 of the Penal Code. 

A servant accnosed of an offence under section 331 
aggravates his offence by making imputations on tha 
chastity of the complainant’s wife. 


Case reported by the Sessions Judge, 
Gujranwala Division at Lahore, with his 
No. 872 of 1st October 1912, 


FAOTS.—The prosecution story is that 
the complainant went off to Hardwar, leaving 
his servant, Diwan Chand, one of the accused, 
in charge of his property. On his return, he 
found that the back of the dalan in the 
house jointly occupied by him and his father, 
in which his property was stored, had been 
tampered with, and that the property inside 
had been disturbed, a good deal of it boing 
missing. The next three days he spent in 
making an inventory of his goods and in 
private inquiries. On the fourth day, he 
and his father and one Bhagwan Singh 
were sitting in the tavela when they observed 
passing two msn, Dial Singh and Jagat Ram 
of Wani, the village of Diwan Chand acaused. 
They acsordingly called these two men and 
asked them to get the truth out of Diwan 
Chana, with the result that the latter oon- 
fessed and asked for time to produca the 
property. He was allowed to go off anda 
little later returned witha portion of the 
property. On being asked where the raat 
of it was, he said that it was with Brij Lal, 
accused, who had joined him in the theft 
during the complainant’s absence, advantage 
being taken of a visit by the complainant's 
father to Wazirabad. Search was made for 
Beij Lal and it was found that he had gone 
to a neighbouring village. Thither award. 
ingly Dial Singh, Jagat Raum and Biag van 
Singh proceeded and challenged Beij Lal 
with the theft. He asked them not to make 
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a row, and said that he would restore the 
property. Accordingly, he took them to 
Hafizabad and ont of his house, there, pro- 
duced certain articles. He also took them 
to certain Arya Samaj premises occupied by 
him and produced more articles after which 
he was taken to the complainant’s house. 

The latter then reported to the Police, in 
whose presence Brij Lal produced certain 
other articles also out of the Arya Samaj 
premises, and accounted for the whereabouts 
of more. 

The accused on conviction by Raja Ikra- 
mulla Khan, Honorary Magistrate, Ist class, 
Gujranwala, exercising the powers of a 
Magistrate of the Ist class in the Gujranwala 
District, were convicted by order, dated 29th 
March 1912, under section 380 of the Indian 
Penal Code, and were ordered under sec- 
tion 562, Criminal Procedure Code, to furnish 
security for Rs. 300 to be of good behaviour 
for six months or in default to undergo six 
months’ rigorous imprisonment. 

GROUNDS.—The story for the prosecu- 
tion appears tome to be amply confirmed 
by the evidence of the complainant himself, 
and of the witnesses, Bhagwan Singh, Dial 
Singh and Jagat Ram, which I see no reason 
to distrust. 

“The defence is an allegation of Police 
torture accompanied in the case of Brij Lal, 
by a further allegation of suspected intimacy 
between him and the complainant’s wife. 
The Magistrate thinks that there is some 
foundation for the first allegation, and it 
may be that this.is so, for the complainant 
and his father are people of some local in- 
fluence. Butevenif the Police did employ 
a certain amount of harshness, when once 
they had got hold of the accused, this does 
not get rid of the admissions of guilt and of 
the production of stolen property, which were 
already fart accompli before even the Police 
came onthe scene. The second allegation 
regafding complainant’s wife is totally un- 
proved. 


There can, therefore, be no doubt as to 
the accused’s guilt and the Magistrate was 
clearly right in convicting them. That 
conviction was also correêb under section 
380, Indian Penal Code, as against Brij 
Lal, but should have been under section 
881, Indian Penal Code, as against Diwan 
Chand who was the complainant’s servant. 
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In respect of him, therefore, the con- 
viction is altered to one under the lattér 
section, 

There now remains the question of 
sentence, the Magistrate having dealt with 
both men under section 562, Criminal 
Procedure Code. This section clearly has. 
no application to Diwan Chand, whose 
offence was under section 381, Indian Penal 
Code. Nor do I think that it was ap- 
propriate tothe case of Brij Lal who 18 
shown to have been treated with great 
partiality by the complainant’s family and 
who has aggravated his offence by making 
imputations on the chastity uf the com- 
plainant’s wife. I accordingly reject the 
appeal and report the case to the Chief 
Court with the recommendation that the 
order under section 592, Criminal Procedure 
Code, be set aside and a sentence of imprison- 
ment substituted. 

ORDER.—I have heard Counsel for 
Brij Lal and have been through the evidence 
for the prosecution. I agree with the 
Magistrate and the learned Sessions Judge 
that that evidence is on the whole trust- 
worthy and that the guilt of the accused 
is established. I can see no sufficient 
reason to distrust the three independent 
witnesses in whose presence the accused 
produced part of the stolen property. 

I think that the Magistrate has shown 
undue leniency inthis case in dealing with 
Brij Lal under section 562, Criminal Pro- 
cedure Code, and ,the Sessions Judge is 
right in holding that he has aggravated his 
offence by making imputations on the 
chastity of complainant’s wife. 

I set aside the order under section 562 
and sentence Brij Lal to three months’ 
rigorous imprisonment under section £80, 
Indian Penal Code. He must surrender 
himself to the District Magistrate to receive 
the sentence. 

Order set aside. 
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MADRAS HIGH COURT. 
CRIMINAL Arrear No 616 or 1912. 
CRIMINAL Reviston Cass No, 667 or 1912. 
February 12, 1913. 
Present:—-Justice Sir Ralph Benson, Kt., 
and Mr. Jnstice Sundara Aiyar. 
Syed BATCHA SAHIB-——-APPELLANT 
versus 


EMPEROR — RESPONDENT. 

Penal Code (Act XLY of 1860), ss. 302, 304—Cul- 
pable homicide—Murder—Causing injury likely to cause 
death —Intention and wish distinguished. 

A person who inflicts injury on the person of an- 
other, which ends fatally and which the former should 
have known was likely to cause death, is guilty of 
culpable homicide amounting to murder though he 
had no wish to cause death or any motive to do so. 
The law will presume thatthe person inflicting the 
injury intended to cause death and it lies on the 
offender to show that such was not his intention. 

Where the accused, in a drunken state, stabbed his 
wife, owing to her refusal to start with him for a cer- 
tain place, which resulted in her death and the injuries 
inflicted were such that the accused should have 
known that they were likely to cause des.th: 

Held, that the accused was guilty of the offence 
under section 302, Penal Code, and not of the lesser 
offence under section 304, Penal Code. 


Appeal againgt the order of the Sessions 
Court of Combatore, in Case No. 65 of the 
Calendar for 1912 and case taken up in 
revision by the High Court for enhancement 
of sentence. 

Mr. G. S. Ramachandra Iyer, for the 
Appellant. i 

Mr. 0O. F. Napier, 
for the Crown. 


JUDGMENT.—We have no doubt but 
that the Sessions Judge is rightin finding 
that the appellant, Syed Batcha Saheb, is 
guilty of having killed his wife, Kader Bibi, 
on the night of the llth June last. 


But we do not accept his finding that 
the offence did not amount to murder, 
but amounted only to culpable homicide 
punishable under section 304, Indian Penal 
Code. 


The evidence shows that the appellant 
was drunk and wished his wife to leave at 
night and go with him to Hrode and that 
she was unwilling to goat night but said 
she would think about it in the morning, 
and that the appellant, angered by this 
refusal, struck her in the chest with a 
pen-knife, the wound having gone 23 inches 
deep* and penetrating the pericardium so 
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that she bled profusely and died ina very 
short time from shock and hemorrhage. 
The appellant pleaded alihi in the Courts 
below but made no attempt to prove it. In 
his appeal to this Court, he, for the first 
time, pleads that the woman was murdered 
by her brothers owing to disputes about 
property, but there is no evidence to 
support the plea. We agree with the 
Sessions Judge that the prosecution evidence 
proves that it was the appellant who killed 
the woman, 


We are, however, quite unable to agree 
with the Sessions Judge that the refusal of 
the woman to agree to her drunken busband’s 
unreasonable request to set out for Erode 
or her former residence on that night was 
provocation of so grave and sudden a 
character as to render his offence less than 
murder. She was not guilty of abusive 
language or violence of any kind, but in the 
most reasonable way pleaded for delay until 
the morning. We must also notice that 
the Sessions Judge misuuderstands the law 
with regard to intention. He says that the 
appellant “must be taken to have known 
that a furious stab with a pen-knife on the 
region of the chest in such a way as to 
produce the wound proved in this case was 
likely to produce fatal result, Though he 
must be taken to have known that the 
stabbing was likely to cause death, L do not 
think he had the intention to cause the 
death of his wife. There was ng sufficient 
motive for him tothink of murdering his 
wife.” 

The Sessions Judge has, we think, fallen 
into the not uncommon error of confusing 
wish and motive with intention. In law, a 
man is held to intend the ordinary and 
natural consequences of his acts, and when 
managing a stab of this kind which is 
sufficient in the ordinary course of nature 
to cause death, the presumption is that he 
intended to cause death and it lies on the 
offender to show that such was not his inten- 
tion. 


We, therefore, dismiss the appeil and 
alter the finding*to one of murder punishable 
under section 802, Indian Penal Code, and, 
a3 a Court of revision, we enhance the 
sentence to transportation for life. We do 
not think that the ends of justice require us 
to impose the extreme penalty in this case as 
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the act was done without pre-meditaticn and 
under the influence of liquor. 
Appeal dismissed; 
Sentence enhanced. 


* 


ALLAHABAD HIGH COURT. 
CRIMINAL Appar No. ‘869 or 1912, 
January 30, 1913. 
Preseni:—Justice Sir George Knox, KT., and 
Mr. Justice Rafique. 
SHANKER AND OTAERS— ÅPPELLANT3 
VETSuUsS 


EM PEROR-—Cpposits PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 238, 
234, 289—Charge— Framing of charge—Distinct offences, 
distinct charges—Offences of “same kind”— Proce- 
dure. 

For every distinct offence of which any person is 
accused, there should be a separate charge and every 
charge shall be tried separately. This is a broad 
rule and applies to all trials for offences under the 
criminal law. In section 233 of the Oriminal Pro- 
cedure Code, this rule is made subject to four excep- 
tions. Buta Court cannot and ought not to treat 
a case before it as an exception to the general and 
broad rule unless it is satisfied that in the case be- 
fore it, the charge should be brought within one of the 
four exceptions. 

A trial in contravention of section 233, unless justi- 
fied by the exceptional sections, is not a mere irregu- 
larity but it isan illegality. 

Subramania Aiyar v. Emperor, 25 M.61; 2&1. A. 
257; 11 M. L. J. 233; 3 Bom. L. R. 640; 5 C. W. N. 866, 
referred to, 

The offence of murder and the offence of voluntari- 
ly causing hurt are not what are defined in section 234 
as offences of the “same kind.” 

Queen-Empress v., Fakirapa, 15 B. 491; Queen-Em- 
press V. Vajiram, 16 B. 414, referred to. 

The provisions contained in the former part of 
Chapter XIX apply to all charges falling under sec- 
tion 239, which is thus governed by sections 284 and 
236. 

The charge-sheet is a very important document and 
the drawing up of ita very important act in a crimi- 
nal trial. Magistrates cannot exercise too much care 
when they proceed to frame a charge. 


Criminal appeal from the decision of the 
Sessions Judge of Allahabad, dated 28th 
October 1912. 

The Assistant Government Advocate, for the 
Crown. 5 

JUDGMENT.—Shankar, Hanuman, Tip- 
pal, Sheorajwa, Mindua, and Dujva Pasis 
were committed to the Oourt of Session at 
Allahabad. The Magistrate who committed 
them to the Court of Session for trial framed 
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one charge-sheebt. He charged all six with 
having, on the 17th of Angust 1912, at 
Amura “committed murder by intentionally 
causing the death of Sheoratan and Madhva 
Fasis and in connection therewith having 
caused injuries to Musammat Maiki, wife of 
Madhva, and Gauri,and having thereby com- 
mitted an offence punishable under sections 
302 and 323, Indian Penal Code.” We have 
seldom come across a charge-sheet so care- 
lessly and badly drawn up as the present. 
The case, moreover, shows the paramount 
necessity of the Oourt of Session examining 
carefully every charge-sheet on which ac- 
cused are committed to it for trial, and 
when duing so making such amendments, and 
alterations in the charge-sheet as appear 
called for. If the learned Sessions Judge 
had carefully considered the charge-sheet, 
he would have found that no one of the six 
persons was charged categorically with the 
offence of voluntarily causing hurt to Gauri, 
Neither the Sessions Judge nor the assessors 
were called on by the charge-sheet to investi- 
gate the offence of voluntarily causing hart 
to Gauri. They might, of course, in conse- 
quence of the evidence given before them, have 
pronounced an opinion on this offence whioh 
they might have considered disclosed by the 
evidenca against the accused. Whatis still 
more important, the attention of the ac- 
cused was never called by the charge-sheet to 
the fact that they had to answer a charge of 
voluntarily causing simple hurt to Gauri. 
We cannot find on the record any warning to 
the accused by the learned Sessions Judge 
during the course of the trial that they had 
to answer this particular charge. Again, the 
offence of committing wilful murder by 
causing the death of Sheoratan was a dis- 
tinct offence and a separate charge should 
have been drawn up on this head alone, 
The same remark applies to the act of caus- 
ing wilful murder of Madhva Pasi. For 
this distinct offence, there should have been 
a separate charge. The same remark applies 
to the offence of voluntarily causing hurt 
to Musammeat Maiki. Then, though it is a 
very small matter in comparison with the 
above, yet the carelessness which led the 
Magistrate to talk of these four distinct 
offences as an offence under sections302Zand 323 
as one section is indicative of the waut of care 
with which the charge was drawn Up. | The 
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tharge-sheet is a very important documeat 
and the drawing up of it a very important 
act in a criminal trial, and Magistrates 
cannot exercise too much cara when they 
proceed to frame a charge on which, as in 
this case, six persons were standing in peril 
of their lives. 


Now, the Code of Criminal Procedure re- 
quires that for every distinct offence of 
which any person is accused, there should be 
a separate charge, and that every charge 
shall be tried separately. This is a broad 
rale and applies to all trials for offences under 
the criminal law. In section 233, this rule is 
made subject to foar exceptions, Bub a 
Court cannot and ought not to treat a case 
before it as an exception to the general and 
broad rule unless it is satisfied that in the 
ease before it, the charge should be brought 
within one of the four excaptions, and it 
would be safer if the Magistrate or the 
Sessions Judge showed in the charge-sheet or 
in his judgment that he had reason for 
bringing the case before him under one of 
those separate sections. Ths exception mən- 
tioned in section 236 has obvisusly no applica- 
tion inthe present case. The case before the 
Judge was a casa in which more persons than 
one were accused of the sama offencas, and 
sestion 239 woald apply. Bat section 239 has 
this limitation attached toit that the provisions 
contained in the former part of Chapter XIX 
apply to all charges falling under section 239, 
Thus section 239 is in turn governed by sections 
234 and 235 of the Code of Oriminal Pro- 
cedure. Ssction 234 has no application to the 
presentcase. Ib refers to offences of the same 
kind, and offences of the sama kind are defined 
in clause (2) of section 234. The offence of 
murder and the offence of voluntarily caus- 
ing hurt ara not what are defined in saction 
234 as offences of the “game kind.” There 
remains section 235. Now in considering 
whether sechion 233, clause (1), applies, the 
Court has to consider carefully whether the 
series of acts with which the accused are 
charged are so connected together as to form 
the same transaction. We ara not consider- 
ing whether the acts alleged against the 
accused have or have not been established by 
the evidance.g Taking them as found by the 
learned Jadge ia his judgment for a moment 
as correct, the case before the learned Judge 
resolved itself into at least two separate 
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transactions. Ib may be that the murders of 
Sheoratan and Madhva might be termed one 
transaction. This will depend a good deal 
upon the evidenca. The voluntarily causing 
of hurt to Musammat Maiki was a perfectly 
distinct and separate transaction. In con- 
nection with this, the Court would do well to 
consider the remarks contained in Queen- 
Empress v. Fatirapt (1), also in Queen-Hm- 
press v. Vajtram (2). Section 235 clauses (2) 
and (3) have no application to the present 
case. Their Lordships of the Privy Council, in 
Subramania Atyar v. Hmperor (3), have held 
that a trial in contravention of section 233, 
Criminal Procedure Code, unless justified by 
the exceptional sections, is nota mere irregu- 
larity but it is an illegality. We have, 
therefore, no alternative but to set aside the 
orders of committal and those orders that 
followed upon it by the orders of conviction 
and acquittal and to direct that the aocused 
be tried afresh. The case will go back 
through the learned Sessions Judge of Allah- 
abad to the Committing Magistrate who will 
draw upecarefnily charge-sheets in the light 
of our remarks, and we direct that the cages 
when ready ba committed to the Court of 
Session at Mirzapur for trial. 
Re-trial ordersd. 

(1) 15 B. 491. 

(2) 16 B. 414. 

(3) 25 M. 61; 28 L A. 257; LL M. L. J. 283; 3 Bom. 
L., R. 640; 5 C. W. N. 866. 





CALCUTTA HIGH COURT. 
Carmina Revision No, 1637 
or 1912, 
Febraary 10, 1913. 

Present; —Mr. Justice Sharfaddin and 
Mr. Justice Richardson. 
JHULAM SAIN—Accosep —Pstitioner 

VEYSUS š . 
EMPEROR—Opposite Party, 

Penal Code (Act XLV of 1860), s. 297—Burial 
ground, if must be in wse —Trespass in burial place not 
in wse— Trespass”, meaning of. 

It is nob necessary for the purposes of section 297, 
Penal Code, thai a burial ground should be in use. 
If it has been a burial ground and if there are 
visible graves in it, is becomes a depositary for the 
remains of the dead; and any act of trespass with the 
specified intention or knowledge, by which the feelings 
of the relations of the dead are wounded, would come 
under the section. 
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A particular piece of land used to be a burial 
ground abount 14 years ago. Since then under the 
orders of the Municipality, it had not been used for 
burying purposes, but there were graves still visible 
on it. The accused commenced to raise a shed over 
the grave of the complainant’s relations with the 
knowledge that the feelings of the complainant would 
be likely to be wounded thereby: 

Held, that the accused was rightly .convicted under 
section 297, Indian Penal Code. 

Per Richardson, J.—The term “trespass” in seo- 
tion 297, Penal Code, means any violent or in- 
jurious Ast, and is not restricted to the same mean- 
ing as that attached to the éxpression “oriminal 
trespass” by section 441 of the Code. 


Criminal Rule against the order of the 
Deputy Magistrate of Patna, dated Septem- 
ber 14th, 1912, convicting the petitioner 
under section 297, Indian Penal Code, and sen- 
tencing him to pay a fine of Rs. 51, which 
was confirmed on appeal by the Sessions 
Judge of Patna, on October 4tb, 1912. 

Babu Surendra Nath Ghoshal, for the Pe- 


titioner. 
JUDGMENT. 


Sgarvuppin, J.—This was a Role calling 
upon the District Magistrate of Patna to 
show cause why the conviction of the peti- 
tioner and the sentence passed upon him 
should not be set aside on the facts found by 
the lower Court. 

It appears that the petitioner was prose- 
cuted for two offences, namely, one under 
section 295 and the other under section 297, 
Indian Penal Code. The offence under sec- 
tion 295 related to the petitioner’s building a 
chatutra and thus causing disturbance of the 
complainant’s mother’s grave, except as to the 
small portion known as the minaret. With 
regard to this offence, there has been no 
conviction and the petitioner has, therefore, 
been acquitted. But he has been convicted 
for the offence under section 297, Indian 
Penal Code. That section rung thus: 
“Whoever, with the intention of wounding 
the feeJings of any person, or of insulting 
the religion of any person, or with the 
knowledge that the feelings of any person 
are likely to be wounded, or that the religion 
of any person is likely to be insulted, thereby 
commits any trespass in any place of worship, 
‘or on any place of sepulchre or any place set 
apart for the performance of funeral rites 
orasa depositary for the remains of the 
dead, or offers any indignity to any human 
corpse, or causes disturbance to any persons 
assembled for the performance of funeral 
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ceremonies, shall be punished with imprison- 
ment of either description for a term whieh 
may extend to one year, or with fne, or with 
both.” It bas been found that this parti- 
cular piece of land used to be a burial ground 
abont fourteen years ago, and that since then 
under the orders of the Municipality it has 
not been used for burying purposes. But 
there are graves still visible on it; and the 
petitioner has been charged with having 
commenced to raise a shed over the grave of 
the complainant’s relations, with the 
knowledge that the feelings of the complain- 
ant would be likely to be wounded thereby; 
and he has been convicted under section 297, 
Indian Penal Code, and sentenced to pay a 
fine of Rs. 51. 

The contentions on behalf of the petitioner 
are that the land in question is his ancestral 
land, that it belongs to him and isin his 
possession, that he isin enjoyment of the 
fruits of the trees standing upon it and that 
the land is no more a burying ground or 
depositary for the remains of thse dead, in- 
asmuch as ib has not been used for burying 
purposes for a great many years. In my 
opinion, however, ib is not necessary for the 
purposes of section 297, Indian Penal Code, 
that a burial ground should bein use. If it 
has been a burial ground and if there are 
visible graves in it, it becomes a depositary 
for the remains of the dead. It is possible 
that the bodies in those graves may have 
disappeared; but the remains of those bodies 
are still there, although they may have 
crumbled to dust; and any act of trespass by 
which the feelings of the relations of the 
dead are wounded would certainly come 
under section 297, Indian Penal Còde. In 
these circumstances, I am of opinion that the 
petitioner has been rightly convicted and 
sentenced; and I would, therefore, discharge 
the present Rule. 

RICHARDSON, J.—I agree. 

It is argued that the word “trespass” in 
section 297, Indian Penal Vode, has the same 
meaning as that attached to the expression 

Criminal trespass” by section 441, Indian 
Penal Code. To that argument 1 find it 
dificult to assent. I cannot see how sec- 
tion 441 can be read into section 297 with 
any intelligible result. The tetm “trespass” 
in section 297 appears to mean any violent 
or injurious act committed in such place and 
with such knowledge or intention as is des 
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ffned in that section. ‘It seems to me here 
that in placing the shed over the grave of 
the complainant’s mother, the petitioner has 
committed “trespass” which he must have 
known would be likely to wound the feelings 
of the complainant, and the surviving re- 
lations of the deceased. 

16 is said that, at any rate, the petitioner 
had the possession and castody of the land 
in which the tomb stood, and that the mere 
entry upon the land would not, therefore, 
amount to a trespass. That, no doubt, is so; 
but what is found here is that the petitioner 
did more than merely enter upon this land. 
It is not contended that he had the right to 
use the land for all purposes as land in its 
natural state. Ibis not saggested, for in- 
stance, that he could remove the tombs and 
plough up the whole surface of the land. It 
is not denied that the placa was atone time 
lawfully used as a place of sepulchre. So 
far at any rate as it was so used, it was set 
apart as a depositary for the remains of the 
dead and is entitled, therefore, to the protec- 
tion afforded by section 297, 

With these observations, I agree that the 
Rule should be discharged. 


Rule discharged. 


ALLAHABAD HIGH COURT. 
URIMINAL Apprat No. 546 or 1912. 
January 8, 1913. 
er resent;-—Mr. Justice Tudball. 
TULSI RAM AND OTHERS— APPELLANTS 


versus 


EMPEROR — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 408 (3) 
— Aggregate sentences, meaning ofe-Sentences to run 
concurrently —Appeal Jurisdiction. 

An Assistant Sessions Judge convicted an accused 
for the offences under sections 304 and 147 and pass- 
ed a sentence of four years on each count. The 
two sentences were to run concurrently: 

Held, that an appeal lay to the Sessions Judge. 

The words “aggregate sentences” in section 408 (3) 
relate toa case of consecutive sentences and not to 
concurrent sentences. 

Sher Muhammad v. Emperor, 25 P. R. 1901 Cr; 
Emperor veTulse Das Lachman Das, 11 Bom. L, R. 544; 
10 Or. L. J. 250; 3 Ind. Oas. 171; Regina v, Gulam 
Abbas, 12 B. H. C. R. 147, followed. 

bul Khalek v. Emperor, 17 O. W. N. 72; 18 Or, Lu 
J. 877; 17 Ind, Cas, 813, dissented from. 
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Criminal appeal from an order of the 
Assistant Sessions Jadge of Aligarh. » 

Messrs. O. Dillon and Satya Ohandra 
Mukerji, for the Appellants. 

Mr, Malcomson, for the Crown. 

JUDGMENT.—The appellants in this 
case were convicted by the Assistant Sessions 
Judge of Aligarh some of them of offencas 
under sections 304 and 147 and some of them 
under sections 325 and 147 of the Indian 
Penal Code. Of these, two persons, Talsi 
Ram and Chotey Lal, were each sentenced to 
four years’ rigorous imprisonment under sec- 
tion 304, and one year’s rigorous imprison- 
ment under section 147, the two sentencas t? 
ran concurrently. These two have filed their 
appeals here, and the qaestion arises whether 
these appeals have been rightly filed in this 
Court or whether they lay to the Court of the 
Sessions Judge. Section 408 says that when 
in any couse an Assistant Sessions Judge 
passes any sentence of imprisonment fora 
term exceeding four years, the appeal shall 
lie to the High Court. This is in clause (b) 
of the proviso; otherwise under the opening 
clause of the section, an appeal would lie to 
the Court of Session. It has been urged that 
under section 35 and section 498(3), the total 
of the two sentences passed being five years, 
the appeal lies to this Court. Clause (3) of 
that section lays down that for the purpose of 
appeal, aggregate sentences passed under the 
sectionin case of convictions for several 
offences at one trial shall be deemed to be a 
single sentence. It is quite clear to my 
mind that the words aggregate sentences, 
and, in fact, the whole of clause (3) relates to 
the case of consecutive sentences mentioned 
in clause (2). Tho word “aggregate” 
implies an adding together of separate items 
aud where sentences are concurrent, there is 
no such aggregation. Asa matterof actual 
fact, tue sentences which these two appellants 
would have to undergo, on the decisiog of the 
Assistant Sessions Judge, are sentences of 
four years’ rigorous imprisonment each and 
no more. 

My attention has been called to the decision 
of the Calentta High Court, Abdul Khalek v. 
King-Emp2ro? (1). The ruling, no doubt, is 
in the appellants’ favour but the jnudgment 
gives no reasons. Onthe other hand, the 


(1) 17 0. W. N. 72; 18 Or. L.J. 877; 17 Ind, Cas, 
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point was considered in the case of Sher 
Muhemmad v. King-Emperor (2) and it was 
therein held that where two sentences had to 
run concurrently, there could be no 
aggregation of sentences and as there was no 
sentence of imprisonment for a term excsaed- 
ing four years, the appeal lay to the Sessions 
Court. That was in the case of a decision by 
an Additional District Magistrate. The 
same point was considered in Hmperor v. 
Tulsi Das Lachman Das (3). The raling of 
the Punjab Chief Court and also an old 
ruling of the Bombay High, Court itself, 
Regina v. Gulam dhbie (4), were followed. 
In my opinion, these decisions are perfectly 
correct and as thesetwo appellants have not 
been sentenced to imprisonment for terms 
exceeding four yaars by the Assistant 
Sessions Judge, their appeals will lie to the 
Court of the Sessions Judge. I, therefore, 
direct that the memorandum of appeal be 
returned to the appellants to ba filed inthe 
proper Court. The Sessions Judge will, no 
doubt, under the circumstances of the case, 
admit the appeal although they may be out of 
time when presented to him, 


Memorandum of appertreturned. 
(2) 25 P. B. 1901. Or. 


A 11 Bom. L. R, 544; 10 Cr. L. J. 250; 3 Ind. Cas. 
171. 
(4) 12 B. E ©. R. 147, 


CALCUTTA HIGH COURT, 
CrimtnaL Reviston Petition No. 1339 op 1912. 
November 12, 1912. 
Present:—Mr. Justice Chitty and Mr, Justice 

; Richardson. 
BIRJRAJ MARWARI~—Accuszp— 
PETITIONER 
VET8U8 


° . 
EMPEROR—Oprosirs PARTY, 

Cheating —Attempt to cheat—Facts found not sufi- 
cient— Dishonest intention—Penal Code (Act XLV of 
1860), ss. 415, 417, 511. 

Octroi duty was charged upon certain goods brought 
into the Sambulpur Municipality. When dutiable 
goods were exported, a rofund of thé duty was allowed, 
The goods had to be presented in bulk at the Octroi 
out-post with an application for a pass ina prescribed 
form. In the ordinary course, the application was 
handed by the applicant or his agent to the out-post 
mohurir who made it over tothe daroga, It was the 
duty of the latter to check the applications and hav- 


INDIAN CASES. 


[1913 


ing done so to certify the description and quantity ‘of 
the goods actually presented. The oheck had to be 
attested by a member of the Municipal Committee. 
In the absence of attestation, the exit mohurir could 
not sign the chalan. The absence of the mohurir’s 
signature was one of the reasons for which an applica- 
tion for a refund should be rejected. 

Oa a certain date, the patitioner, at the daroga’s 
request, consented to act as Municipal member at the 
out-post in respect of goods brought there to be passed 
through. Among other goods brought to the out-post 
were some cart loads of goods belonging to the peti- 
tioner’s firm. In the application, the goods were 
entered as 46) bags of linseed. As a mitter of 
fact, however, only 230 bags were bronght.. The ap- 
plication was not signed by the petitioner himself, 
but his name was written by a gomashta. The pebi- 
tioner, who was a big merchant, assured the droga 
that he would make good the deficiency on the follow- 
ing day, and on that assurance the daroqa 
made out a chalan for the full number of bags- speci- 
fied in the application. The mohurir did not sign the 
chalan, and the petitioner did not make any attempt 
to induce him to sign it, nor did hs try to obtain a 
receipt for 500 bags as representing the numbsar ao- 
tually passed through the out-post. Oa the next day, 
the petitioner tried to send goods’ to the Railway 
Station to makeup the deficiency, but some of his 
carts were intercepted and prevented from reachiag 
the station by the Municipal authorities; 

Held, that the evidence fell short of the evidence 
required to prove a dishonest mind or dishonest pur- 
pose on the part of the petitioner, and that he could 
not be convicted of an attempt to cheat under sec- 
tions 417 and 511 of the Penal Code. 


Rule against the order of the Deputy Magis- 
trate of Sambulpur, dated July 23rd, 1912, 
convicting the petitioner-under sections 417 
and 511 of the Indian Penal Code and 
sentencing him to rigorous imprisonment for 
one mouth and to a fine of Rs. 200, 
which order was confirmed on appeal by 
the Sessions Judge of Sambulpur on Sep- 
tember 9th, 1912. : 

Mr. K. N. Chaudhuri, and Baba Manmatha 
Nath Mukerijec, for the Petitioner. 

Mr. Orr, for the Crown. 


JUDGMENT.—Having heard and care- 
fully considered the arguments addressed to 
us by learned Counsel on either side and 
the evidence on the record, we are of opinion 
that the facts proved are not sufficient to 
support the conviction of the petitioner for 
an offence to cheat. 

Octroi is charged upon certain goods 
brought into the Sambulpur Manicipality. 
Wnen datiable goods ara exported, a refund 
of the duty is allowed. The goods hava 
to be presented in bulk at the Octroi out-post 
with an application for a pass in a prescribed 
form, In the ordinary course, the applica. 
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tion is handed by the applicant or his 
agent to the out-post mohurir who makes 
it over to the daroga. It is the duty of 
the latter to check the applications aud 
having done so to certify the description 
and quantity of the goods actually prasonted. 
The check has to be attested by a member 
of the Municipal Committee and in this 
connection the relevant portion of rale (4) 
of part B of the supplementary rules for 
the refund of Octroi duty (dated 14th March 
1910) may be quoted :— 

“A Manicipal member must attest the 
check ab the exit station out post. .. . 

“Iu the absence of attestation, the exit 
mourir shall not sign the chalan.” 

The importanca of the exit mohurir's 
signature lies in the fact that when the 
check is complete, the chalan or pass is 
made out by the darogz which has to be 
signed by the mohurir. Under rule (1) 
of part A of the supplementary rules, 
above referred to, the absence of the 
~ mohurir’s signature is one of the reasons 
for which an application for a refand should 
be rejected. Before refund is allowed, the 
railway receipt for the goods has also to 
be produced [rule (2) of part A]. 


On the 3lst May last, the petitioner, at 
the daroga’s request, consented to act as 
Municipal membor at the out-post in respect 
of goods brought there to be passed through. 
The request was made because the member 
whose turn it was to attend was ill, Among 
other goods brought to the out-post were 
some cart-loads of goods belonging to the 
petitioner's firm. In the application, the 
goods were entered as 460 bags of linseed 
and 40 bags of rica. Asa matter of fact, 
however, only 230 bags of linsaed were 
brought. It is equally a fact that the daroga 
made outa chalan for theefall number of 
bags specified in the application. These two 
facts in substance constitute the whole case 
against the petitioner. 


Six other applications from persons or 
ficms other than the petitioner's firm were 
received the same day and these were dealt 
with in the usnal way. That is, the goods 
to which they referred were checked and 
chalans were made out which were attested 
by the petitioner. 
eThe application of the petitioner’s firm 
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was not signed by the petitioner himself 
but his name was written by a gomastha. 
Prima facie, therefore, it is possible that 
the gomushia was acting independently and 
certainly every thing which he says as a 
witness for the prosecution cannot be treated 
as an admission by the petitioner. But it 
may be assumed that the petitioner was 
cognisant of the application of the details 
therein entered and of the number of bags 
brought to and passed through the ont-post. 
Both the lower Courts have so found and 
there is evidence which to that extent 
supports their conclusions. The daroya and 
the mohurtr are at variance on the question 
which of them received the application in 
the first instance. Hach says that he 
received it from the other. The theory of 
the prosecution—it is little more than a 
theory—is that the petitioner himseif handed 
it to the daroga with whom he was in 
collusion. Let the question of eollusion be 
put on one side for the moment and let it 
be supposed that the application was handed 
by the petitioner to the daroga. As to the 
latter then, it is obvious that whether he 
knew or did not know of the deficiency 
in the number of bags, he was very lax 
in the performance of his duties. He says 
himself that he was aware of the deficiency 
and that the petitioner, who is a big 
merchant and a Municipal member, assured 
him that he woald make it good on the 
following day. If that be so, the two men 
were acbiog, if not in collusion, at any 
rate in concert, in doing an irregular thing 
and breaking the rules laid down for their 
observance. Still, their conduct was not 
necessarily dishonest. The laxity and 
irregularity certainly afford ground for 
suspicion, as laxity and irregularity often 
do. But the appropriate penalty for what 
is not shown to be more than an irregularity 
is to refuse the claim for a refand when 
made. The question is whether more than 
an irregularity is shown here and whether 
dishonesty of intention is established. Ag to 
that, is has to be observed that neither the 
petitionernor the daroga did anything farther 
to carry out“the purpose imputed to them, 
That may be because the authorities came to 
know of what had been done and made 
inquiries and took action. Nevertheless, the 
facts, as they stand, are, in our opinion, cons 
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‘sistent with a more favourable view of the 
petitioner’s conduct. 


In the first place, in the case of the goods 
entered in the other six applications above 
mentioned, the daroga’s check was, as we 
have said, attested by the petitioner in 
accordance with the rules. He did not, 
however, attest the check in respect of his 
own goods. The chalan for these goods was, 
therefore, one which the rules forbade the 
mohurir to sign and there'ig no suggestion 
that either the petitioner or the doroga made 
any attempt to induce the mofurrir to sign 
the chalan and he never did siga ib. As it 
stands, therefore, the chalan does not appear 
to be a document on which under the rules 
a claim fora refand could be successfully 
made, even if it were accompanied by a 
railway receipt for the quantity of goods 
certified by the daroga. The Sessions Judge 
thinks that the petitioner could easily obtain 
such a railway receipt but that seems conjec- 
tural. At any rate, it is not shown that he 
"made any attempt to obtain a receipt for 500 
bags as representing the number actually 
passed through the out- post. 


In the second place on the Ist June, the 
petitioner did try to send goods to the 
Railway Station. Some of his carts were 
intercepted and prevented from reaching the 
station by the Municipal authorities. No 
doubt, the sending of the goods direct to the 
station without passing them through the 
out-post was irregular, if it was intended to 
claim refund in respect of the goods, But it 
is not clear tous why the authorities took 
the course which they did take. They were 
quite right tobe alert and watchful. But 
so far as we can see, there is no reason why 
the petitioner should not have been allowed 
an opportunity on the Ist June to make np 
the quantify mentioned in the application of 
the previous day. In other words, the action 
of the petitioner is capable of being regard- 
ed as affording an indication of honesty 
rather than of dishonesty. 


- On the whole, we are of opinion that the 
evidence on the record falig short of the 
evidence required to prove a dishonest mind 
or dishonest purpose on the. part of the 
petitioner. We accordingly make the Rule 
absolute, set aside the conviction and sen- 
tence and direct that the potitioner be dis- 
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charged from his bail bond. The fite 
imposed upon him, if paid, must be refunded. 
irule made absolute. 


ALLAHABAD HIGH COURT. 
URIMINAL Rerseexce No. 1003 or 1912. 
January 7, 1913. 
Present: —Mr, Justice Tudball. 
RAMA AND OTHERS —ÅPPLICANTS 
versus 
EMPEROR —OpraosiTE Party. 

Penal Code (Act XLV of 1860), s. 188-—Order for- 
bidding Pandas to enter railway premises illegal—No 
evidence recorded —High Qourt’s power to interfere. 

Where there is nothing on the record to show that — 
any order was promulgated by a public servant law- 
fully empowered to promulgate such order, a convic- 
tion under section 188 of the Penal Code would be 
seb aside, although the conviction has been obtained at 
a summary trial. 

An order forbidding persons to enter railway 
quarters except for bona fide purposes of travelling is 
an illegal order, for the public have a right to go to 
the railway premises for many purposes other than 
travelling, 

Therefore, where certain Pandas were forbidden to 
go toon the Railway Station except for purposes of 
travelling, but they went to the platform and impor- 
tuned the pilgrims: 

Reld, that the Pandas could not be convicted of an 
offence under section 188 of the Penal Code. 

Criminal reference made by the Sessions 
Judge of Mirzapur. 


JOUDGMENT.—Certain persons have been 
covicted by a Magistrate of an offence under 
section 188, Indian Penal Code, and have been 
sentenced to pay certain fines. The °%case has 
been referred to this Court by the Sessions 
Judge with the recommendation that the 
convictions and sentences be set aside and 
the fines refunded. As far as it is possible 
to do so from the record, I gather the facts to 
be more or less as follows: —Some officer or 
other has published an order forbidding the 
accused, who are Pandas, from going on the 
Railway Station at Bindhachal except for 
bona fide purposes of travelling. The record 
does not show by whom that order was 
issued and whether he had power to issue 
it. There is nothing to show tltatit was 
issued to the accused personally; apparently 
it was generally proclaimed. The record 
shows that the accused went on to fhe 
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pletform and importuned certain pilgrims. 
The Magistrate has, therefore, held them 
guilty under section 188, Indian Penal Code. 
That section runs as follows: — 

Whoevér, knowing that by an order pro- 
wulgated by a public servant lawfully em- 
powered to promulgate such order, he is 
directed to abstain from a certain act, or to 
take certain order with certain property in 
his possession or under bis management, 
disobeys such direction, shall, if such dise 
obedience causes or tends to cause obstruc- 
tion, annoyance or injury, or risk of ob- 
struction, annoyance or injury toauy persons 
lawfally employed be punished with simple 
imprisonment fora term which may extend 
to one month, or with fine which may extend 
to two hundred rupees, or with both.” 

There ig nothing on the record to show 
that any order was promulgated by a 
public servant lawfally empowered to pro- 
mulgate such order, It is true that the 
case was tried summarily and in a summary 
trial the evidence need not be recorded, bat 
the record shows that no evidenca what- 
soever was taken to prove the order that 
was promulgated or to prove that the 
person who issued the order was authorised 
to issue it. Moreover, if the order be, as 
described in the opening clause of the 
judgment, forbidding persons to enter rail- 
way quarters except for bona fide purposes of 
travelling, such an order is far from bsing 
legal. The public have a right to go to 
the railway premises for many other pur- 
poses than travelling and orders forbidding 
persons to enter railway premises except for 
travelling purposes could not legally bə 
issued. “It would indeed defeat many other 
purposes for which railways are intended. 
For this reason, the order must be set asida. 

There are other grounds as pointed ont 
by the learned Sessions Judge on which it 
is open to this Court to set aside these 
convictions, but I do nob think ib necessary 
to discuss them. It is incumbent on the 
prosecution to prove the necessary ingredients 
which goto constitute an offence. Unless 
the proof is before the Court, it cannot be 
said that the offence has been established. 
J, therefore, set aside the convictions and 
sentences And edirect that the fines, if paid, be 
refunded, 
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CALCUTTA HIGH COURT. 
CriminaL Reviston No. 1587 of 1312, 
January 3, 1913. 

Present:—Mr. Justice Sharfuddin aud 
Mr. Justice Coxe. 
Sheikh SIDDIK—Accuseo—Petitionsr 
VETSUS 
Shetkh CHAKAURI KHANSAMAH— 
COMPLAINANT —OpPPosITE Parry, 

Oriminal Procedure Oode (Act V of 1898), ss. 203, 
435, sub-s. (4), 437— Dismissal of complaint by Deputy 
Magistrate —Fresh complaint to District Magistrate — 
Sending case to Deputy Magistrate for report —Dis. 
missal of case by District Magistrate after considering 
report-—Order for further inquiry by Sessions Judge, 
af within jurisdiction, 

A complaint was made toa Deputy Magistrate, who 
after considering a Police report on the matter, or- 
dered: —“Enter mistake of law.” The complainant put 
in another complaint before the District Magistrate 
who sent the complaint to the Deputy Magistrate for 
judicial inquiry and report, and after considering his 
report, directed that the case should bs entered as 
false. The complainant then applied to the Sessions 
Judge who ordered a further inquiry under section 
437 Criminal Procedure Code. 

Held, that the Deputy Magistrate’s order must be 
regarded as an order dismissing the complaint. 

Girish Chandra Bose v. Einperor,6 O. W. N. 688 and 
Nagendra Nath Sen v. Mr, Korb, 8 C, W. N. 456; 1 Cr, 
L. J. 3355, relied upon. 

Therefore, the District Magistrate in directing a 
farther inquiry acted under section 435, Criminal 
Procedure Code, and the Sessions Judge was not com- 
petent to direct a farther inquiry in view of Sub. 
section (4) of section 435, Criminal Procedure Code. 

Rule against the order of the Sessions 
Judge of Manbhoom, dated September 9th, 
1912, directing a further inquiry into the 
case, Which was dismissed by the Depnty 
Magistrate of Singhbhoom on November 
28th, 1911, 

Mr. K. B. Duti, and Baba Jyotish Ohandra 
Hazra, for the Petitioner. 


Babu Bipin Behari Ghosh, for the Opposite 
Party. 

JODGMENT.—This is a Rule calling on 
the District Magistrate of Manbhoom to show 
cause why the order of the Sessions Jadge 
directing a further inguiry should not be 
set aside, on the ground that he had no 
jurisdiction to order further inquiry against 
the order of the learned Deputy Commis. 
sioner. 

It appears that one Chakauri Khansamah 
made a complaint against the petitioner in 
the Court of the Deputy Magistrate of 
Singhbhoom, on the 21st November 1911, and 
the Deputy Magistrate passed the following 


684 
BAISO V. EMPEROR. 


order on his petition: “‘Sub-Inspector, 
Chaibassa, to inqgaire and report, under 
section 406, Indian Penal Coda, by the Ist 
proximo.” Ono the 28th November 1911, 
apparently after considering tha Polica 
officer’s report, the Deputy Magistrate passed 
the following order:— Hater mistake of 
law. Section 406, Indian Penal Code.” The 
oppasite party then, on the Ist Dacember, 
put in another complaint bafore the District 
Magistrate. The District Magistrate sent 
this to the Deputy Magistrate for judicial 
inquiry and report; and after considering 
his report, he directed that the case should 
be entered as false and as the outcome of 
a civil dispute. Then Chakauri Khansamah 
applied to the Sessions Judge, who ordered 
a further inguiry under section 437, Criminal 
Procedure Code. 

It appears to us, having regard to the pro- 
visions of section 435, sub-section (4), Crimi- 
nal Procedure Code, that a farther inquiry 
should not have been ordered. The deci- 
sions in the cases of Girish Ohandra Bose v. 
Emperor (1) and Nagendra Nath Sen v. Mr. 
Korb (2) indicate that the Deputy Magistrate's 
order of the 23th November 1911, which wa 
have quoted above, must be regarded as an 
order dismissing Chakauri Khansamah’s com- 
plaint. When, therefore, the Deputy 
Commissioner proceeded to revise that order 
and to have a further inquiry made, it must 
be taken, we think, that he was aciing under 
section 433, Criminal Procedure Code. The 
case having been disposed of by a competent 
authority, it could not have been withdrawn 
by the District Magistrate to his own file 
under section 525, Criminal Procedure Code, 
and we do not see under what other provisions 
of the Code he could have directed this 
further inquiry. 

That being so, we think that on the princi- 
ple of sub-section (4) to section 435, Crimi- 
nal Procedure Code, the learned Sessions 
Judge should not have taken further action 
in the case. 

The Rule is accordingly made absolute 
aod the order of the Sessions Judge set aside. 


Rule made absolute. 
(1) 6 C. W. N. 638. ° 
(2) 8 0. W. N. 456; 1 Or. L. J, 355, 
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ALLAHABAD HIGH COURT. 
Criminat Revision Partition No. 845 or 1912. 
December 5, 1912. 
Present:—Mr. Justice Tudball. 
BALJU APPLICANT 
VErsus 


HMPEHEROR—Opposite PARTY. 

Evidence Act (I of 1872), 8. 114—Presumption—Stolen 
property found in possession of a certain person—Theft 
—Joint trial—Thief and receiver of stolen property. 

Where burglary was committed at night and the 
stolen property was found next morning in the pos- 
session of a vertain person, the presumption is that 
that person was one of the thieves. 

Where the receiving of the stolen property is a 
totally separate transaction from the burglary in whioh 
the property was stolen, the trial of the receiver of 
the property wish the thief would be illegal. 


Criminal revision from an order of the 
Sessions Judge of Shahjahanpur. 

Mr. Howard, for the Applicant. 

Mr. Malcomson, for the Crown. 

JUDGMENT.—The applicant, Baiju, was 
tried for an offence under section 511/75 of 
the Indian Penal Code, jointly with two 
other, persons, Paran and Durjan, who had 
been charged under section 457 of the Indian 
Penal Code. The facts are briefly as fol- 
lows; : 

The house of Musammct Tulsha was 
broken into and property stolen during tha 
night, In the morning, a report was made at 
the Police Station. Oa the same morning, 
Paran and Durjan were arrested at the Rail- 
way Station with property in their possession 
merely on suspicion. On information given by 
Parav, the Police proceeded to Baiju’s house, 
He denied knowledge of Puran or the pro- 
perty. In the possession of these two men 
at the Railway Station was found property, 
which turned out to be part of the property 
stolen from Tulsha’s house. Baiju’s housa 
was searched avd in it was found some 
more of Tulshe’s property. A third portion 
was found at a place pointed out by Paran. 
Puran stated that he had obtained the pro- 
perty from Tulsha’s daughter, with whom hè 
had au intrigue. Baiju’s defence was that he 
had received the property in pawn in good 
faith from Paran. He called two witnesses to 
establish this but that evidence was disbelieved 
by both the Courts below. Upon these facts, 
Puran and Darjan were convitted Of burglary 
and Baiju of receiving stolen property. As 
a matter of fact, there is no evidence worthy 
of belief that Puran pawned the property to 
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Baiju. It is urged on behalf of Baiju that 
his trial jointly with the two other accused is 
illegal, as he wascharged with receiving stolen 
property. Ib is next urged that the sentence 
is severe. If this case was one of those in 
which ib is clearly established that the receiv- 
ing of the property is a totally separate 
transaction from the burglary, in which the 
property was stolen, the trial of Baiju 
jointly with the other two accused would 
have been illegal and would have necessitat- 
ed a fresh trial. But the facts proved clearly 
show that the burglary was committed inthe 
nigbt and inthe next morning the property 
was found partly in possession of Baiju and 
partly in possession of Puran and Durjan. 
The story told by Baiju as tothe manner 
in which he came into possession of the 
property has been dishbelieved by both the 
Courts below and the evidence of his 
witnesses bas been rejected. It was clearly 
open to the lower Court to presume under 
section 114 of the Hvidence Act that Baiju 
was one of the men who committed the 
burglary and I see no reason why that pre- 
sumption should not be drawn. In my opinion, 
Baiju ought to have been convicted of the 
substantive offence under section 457/75 of 
the Indian Penal Cod. I, therefore, alter the 
conviction to one under that section As re- 
gards the sentence in view of the fact that 
Baiju has been previously convicted, the 
sentence is not severe and I see no 
reason to interfere, With this modification, 
I reject the application. 
Application rejected, 





CALCUTTA HIGH COURT. 
URIMINAL Revision No. 1613 
or 1912, o 
January 29, 1913. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Richardson. 
LEAKAT HUSAIN —Accusep— 
PETTITIONER 
Lersus 


EMPEROR—-Oppostre Parry. 

Caleutta Police Act (IV of 1866 as amended by 
Bengal Ach III gf 1910), ss. 62 A (4), 102A—Forbid- 
ding person from taking part in procession when it is 
not itself prohibited—Public notice of order, when to be 
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Clause (4) of section 62 A of the Calcutta Police 
Act, 1866, as amended by Act III B.C. of 1910, en. 
ables the Commissioner of Police, when he considerg 
ib necessary for the preservation of the public e peace 
and the public safety, to prohibit a procession or 
public assembly; but does not enable him to forbid 
individuals to join any procession or public assembly 
which may be formed or held. 

Tt is illegal, when a procession itself is not pro~ 
hibited, to prohibit a person from taking part in it. 

Section 102 A of the Calcutta Police Act, 1866, as 
amended by Act IIT B. C. of 1910, only lays down the 
procedure to bs followed when public notice is requir. 
ed to be given by some other provision in the Act. 
Clause (4) of section 62 A of the Act requires that an 
order made thereunder should be in writing but doeg 
not require that public notice should be given of it, 


Rule against the order of the Chief Presi- 
dency Magistrate of Calentta, dated Septem- 
ber 24th, 1912, convicting the petitioner 
under section 62A, sub-section (6) of Act IV 
of 1866 and sentencing him to pay a fine of 
Rs. 10J or in default to suffer rigorous im- 
prisonmont for one month. 

Mr. N. O. Sen, and Baba Narendra Nath 
Sett, for the Petiti mer. 

Mr. B. O. Mitter, Standing Counsel, for the 
Crown. 

JUDGMENT.—This Rale was issued upon 
the Chief Presidency Magistrate to show 
cause why the conviction of ths petitioner 
and the sentence passed upon him should not 
be set aside on the ground thatthe order of 
the Commissioner of Police dated the 4th 
August 1912 does not come within the scope 
of clause (4) of section 62A of the Calcutta 
Police Act (Act IV B. C. of 1866) and clause 
(4) of section 39A of the Calcutta Suburban 
Police Act (Act If B. C. of 1866», The two 
sections are in identical terms and were in- 
serted inthe Acts referred to by the Cal- 
cutta and Suburban Police (Amendment) 
Act (Act ILI B. C. of 1910). 

Clause (4) runs as follows:—“The Qom- 
missioner of Police may also, by order in 
writing, prohibit any procession of public 
assembly whenever and for so long as he 
considers sucù prohibition to be necessary 
for the preservation of the public péace or 
public safety: Provided that no such pro- 
hibition shall remain in force for more than 
seven days withont the sanction of the 
Lientenant-Governor”’. 

The facts of the case are these. The 
petitioner, Leakat Husain, describes himself 
as a Swadeshi preacher. He says that since 
some time in 1905, he has led hundreds of 
processions in Oaleutta and elsewhere in 
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furtherance of the Swadeshi movement. On 
the 8rd August 1912, Sub-Inspector, S. C. 
Mitra, received a printed notice from the 
petitioner, being a copy of a notice which he 
had published, or was intending to publish, 
inviting the public to take part in two pro- 
cessions and meetings on the 7th August. 
On the 4th August, the Commissioner of 
Police passed the following order: — 

“Whereas it appears to the Commissioner 
of Police that it is necessary for the preserva- 
tion of the public peace*that he should 
prohibit any procession or public assembly 
in which yon, Leakat Husain, have or may 
have any concern whatsoever on the 7th 
August 1912, within the Town and Suburbs 
of Caleutta, the Commissioner of Police, in 
pursuance of the provisions of section 62A 
clause (4) of Act IV of 1866 B. C. and sec- 
tion 39A clause (4) of Act II of 1866 B. C. 
as modified up to the Ist June 1910, hereby 
prohibits you, the said Leakat Husain, from 
having any concern whatsoever with any 
procession or any public assembly on the 7th 
day of August 1912, within the limits of the 
Town and Suburbs of Caleutta’’. 

On the same day, re, 4th August 1912, 
the Commissioner of Police passed a further 
order requiring the said Geakat Husain to 
comply with the order above set out, 

The two orders were admiitedly served 
on Leakat Husain personally. 

On the 5th August, the Commissioner of 
Police passed a third order to the following 


effect:— | 


“Whereas it appears to the Commissioner 
of Police, Calcutta, that itis necessary for 
the preservation of the public peace or 
the public safety that he should prohibit 
any procession or public assembly which has 
any reference tothe boycott movement or 
the subject of the boycott of foreign or im- 
ported goods or which has any reference to 
the celebration of what is known as the 
boycotteday, the Commissioner of Police, in 
pursuance of the provisions of section 62A 
clause (4) of Act LV of 1866 and section 39A 
clause (4) of Act IT of 1866 B. O. as madi- 
fied up to the Ist Jane 1910, hereby prohibits 
any precession of public assembly on the 7th 
day of August 1912, within the limits of the 
Town and the Suburbs of Caleatta, which 
has any reference whatsoever to the boycott 
movement onthe subject of the boycott of 
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foreign or imported goods, or which has any 
reference whatsoever to the celebration of 
what is known as the boycott day, on the 
7th of August 1912.” It is not disputed 
that the petitioner received this order on the 
7th August when he was leading the first of 
the processions formed by him that day. 

Previously tothe 7th August, the peti- 
tioner had expressed his intention to dis- 
regard the Commissioner’s orders of the 4th 
August, on the ground that they were 
illegal. 

On the 7th, the petitioner was leading a 
procession along Oornwallis Street at about 
7 A.M., and what happened is thus described 
by the Magistrate:—‘ “Inspector N. N. Bose 
met the procession and went up to accused 
and told him that he had bsen served with 
a notice from the Commissioner, prohibiting 
him from taking out a procession and asked 
accused why he had done so. Accused said 
the orders served on him were illegal and 
he refused to disperse the procession. The 
Inspector asked him to disperse it and 
showed him another order of the Commis- 
sioner, Exhibit 3, prohibiting any procession 
on 7th August which had any reference to 
the boycott movement. This document was 
explained to accused. Accused asked one 
of his followers, Upendra Nath Chowdry, to 
read it to him. Upendra explained it to the 
accused and signed ib, but the accased re- 
fussd to sign it. About this time, the 
Deputy Commissioner, Mr. Lowman, with 
Inspector Muleahy came up. The procession- 
ists shouted ont Bande Mataram at the 
call of the accused. The accused was ar- 
rested and the procession dispersed. Accased 
was immediately released on signing e bond. 
Shortly after, the accused again formed the 
procession and led ıb down the street with 
banners flying till it reached Sukeah street 
where it was stopped and dispersed by 
Inspector Fazal.” : 


On these facts, the petitioner has been 
convicted under sub-clause (77) of clause (6) 
of section 62A of the Calcutta Act and 
sentenced to pay a fine of Rs. 100 or in 
default to suffer rigorous imprisonment for 
one month, 

It is contended for the petitioner that the 
Commissioner’s orders of the 4th*August were 
illegal because they were addressed to the 
petitioner personally and are not orders 
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within the scope of clause (4). That clause, 
if is argued, enables the Uommissioner of 
Police, when he considera it necessary for 
the preservation of the public peace and the 
public safety, to prohibit a procession or public 
assembly; but does not enable him to forbid? 
individuals to join any procession or pablic 
assembly which may be formed or held. In 
our view, there is reason and force in that 
argument. A power, such as that conferred 
by clause (4), must be exercised strictly ac- 
cording to the terms of the statute. It is 
one thing to say that a procession will not 
be allowed and quite another thing to say 
that if a procession is formed, particular 
individuals are not to join therein. We are 
of opinion that the law does not give the 
Commissicner power to discriminate between 
individuals in this way. It was suggested by 
the learned Standing Counsel for the Crown 
that the Commissioner might prohibit a 
procession in which a certain person should 
take part, if he considered that the presence 
of such person would be dangerous to the 
public peace or safety. Assuming that to 
be so, ib is not what the Commissioner did. 
If regard be had only to his orders of the 
4th August, no member of the processions, 
formed on the 7th August, disobeyed those 
orders except the petitioner. The proces- 
gions were not prohibited, but the petitioner 
was prohibited from taking part in them. 


Whatever may be said, however, as to the 
orders of the 4th August and the first of the 
two processions which took place onthe 7th 
August, we are clearly of opinion that in 
forming and heading tbe second procession, 
the petitioner disobeyed the Commissioner’s 
order of the 5th- August, a perfectly good 
and valid order and in so doing committed 
the offence of which he has been convicted. 


As to the suggestion that public notice of 
the order of the 5th Auggst should bave 
been given in the manner provided by sec- 
tion 102A of the Calcutta Act and sec- 
tion 49A of the Suburban Act, these sections 
only lay down the procedure to be followed 
when public notice is required to be given 
by some other provision in the respective 
Acts. The clause now in question requires 
that an order made thereunder should be in 
writing *bute does not require that public 
notice should be given of it. As we have 
mentioned, ib is not disputed that the order 


INDIAN CASES, 


687 


of the 5th August was brought to the peti- 
tioner’s knowlege. 

It was further suggested that the clause in 
question is uléra vires of the Indian Begis- 
latures. The Rule was not issued on this 
ground which was not fully argued. We 
may say, however, that wesee no reason to 
doubt that the Indian Legislatures are com- 
petent to make Police regulations of this 
kind in the interests of the public peace and 
safety. 

The result is that the Rule must be dis- 
charged, 


Rule discharged. 


ALLAHABAD HIGH COURT. 
Crimtnat Revision Petition No. 872 op 1912 
December 6, 1912. 

Present: —Mr. Justice Tudball, 
BHAGWATI MISIR—Appticane 
VErsus 


RAM DAYAL—Opposite Parry, 

Criminal Procedure Code (Act V of 1898), ss. 195, 
473— Sanction to prosecute—False complaint—Motion 
by opposite party. 

Tt is inadvisable to give sanction to one party tò 
prosecute another for offences under sections 193 and 
811 of the Penal Code ina case where there is a 
dispute over property causing breach of peace. 

lf the Court thinks that prosecution is in the in- 
terest of public welfare, it may take action under gec- 
tion 476 of the Criminal Procedure Code. 


Criminal revision against the order of 
the District Magistrate of Basti.” 

Mr. Sorabjz, for the Applicant. 

Mr. Malcomson, for the Opposite Party. 

JUDGMENT,.—This is an application in 
revision against the order of the District 
Magistrate of Basti, dated the 22nd of Octo- 
ber 1912, whereby he granted sanction to the 
other party, to prosecute Bhagwati Misir, 
under sections 198 and 211 of the Indian 
Penal Code. The facts are briefly as 
follows:—The applicant, Bhagwati Misir, is 
the servant of one Rajit Ram. Between 
Rajit Ram and the opposite party there 
appears to be a dispute in regard to some 
jungle land bearing trees. From the record 
I gather thet there has been a riot. 
Bhagwati came to the Court and laid a 
complaint against Ram Dial, Ghirrao and Ali 
Khan or Ali Jan, accusing them of having 
voluntarily caused grieyous hurt, His 
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statement briefly put was that they were 
cutting certain trees in the jungle, that he 
went to protest and that Ram Dial struck 
him with a lathi on the middle finger of the 
right hand, completely severing the upper 
joint. The medical evidence proved very 
clearly that the upper joint of the finger had 
been roughly amputated by | some sharp 
weapon. In view of the medical evidenea, 
the Magistrate had to acquit the accused. 
The judgment ended as follows:— Probably 
there was some quarrel and the complainant 
received some slight injury on his finger. 
There is, however, no evidence of this fast on 
the record”, When the opposite side applied 
for sanction, the Magistrate refused to grant 
the sanction mainly on the ground that the 
granting of it would merely keep open the 
feud between the parties and because he was 
not satisfied that there was no just and law- 
ful ground for the complaint. On an appli- 
cation in revision, the District Magistrate has 
granted the sanction for the prosecution of 
Bhagwati under sections 193 and 211 of the 
Indian Penal Code, and in his order he 
details a part of Bhagwati’s evidence, which 
he deems to be false, and which runs as 
follows:— A portion of the finger’ was 
severed. l searched and found the severed 
portion of my finger. I have it here just 
now with me”. lam asked to seb aside the 
sanction. In my opinion, it is highly 
inadvisable to give sanction to one party in 
such a matter where there is a dispute over 
property as this. The party who receives 
the sanction*uses it as a means of revenge or 
extorting from his opponent an admission of 
his claim. He does not look at the matter 
from the point of view of the public welfare. 
At the same time, the case appears to be such 
that the Court trying it ought to have taken 
action under section 476 of the Code of 
Criminal Procedure and itself to have made 
complaint against the person, who made the 
charge or committed perjury. The matter 
having tome to the notice of this Ocurt in the 
course of this judicial proceeding, I think 
that the sanction should be set aside and 
that I should take proceedings under section 
476 of the Code of Criminal Procedure. I, 
therefore, set aside the sanction granted by 
the Court below and I direct that separate 
proceedings be instituted and notice issued to 
Bhagwati Misir to show cause why he should 
not be prosecuted under sections 193 and 21] 
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of the Indian Peral Code in respect of this 
matter, . 
ih Order modified. 


PUNJAB OHIBE COURT, 
Cuturnat Revision Petition No. 1504 or 1912, 
January 10, 1913, 
Present:—Jastice Sir Frederick Robertson, 
ANANT SIGH—Paritiover 
versus 
EMPERO R—~Responpent. 


Jurisdiction of Criminal Cour!—~Ojyil dispute—Com- 
plaint— Practice. 

Every discouragement should be given to the habit 
of rushing into the Criminal Court Where a civil dis- 
pate arises, 


Petition for revision, under section 439 
of the Oriminal Procedure Oode, of the 
order of the District Magistrate, Amritsar, 
dated the 20th March 1912, reversing that 
of the Magistrate, first class, Amritsar, 
dated the 15th December 1911, discharging 
the accused. 

Lala Dharm Das Suri, for the Petitioner, 

Mr. Nand Lal, for the Respondent, 

JUDGMENT.—I quite agree with the 
first Court that there ig at present no good 
reason for allowing a criminal Prosecution 
to go on, pending the decision of a Civil 
Court. Every discouragement should be 
given to the habit of rushing into the 
Criminal Courts, when a civil dispate 
arises. The lower Appellate Court has not 
disposed of the first ground upon which 
the Magistrate dismissed the complaint, t.e., 
that no criminal case wag disclosed by the 
complaint. After hearing arguments and 
perusing the deeds of partnership, I get 
aside the order of the District Magistrate 
and dismiss the criminal complaint, 


Order set aside. 
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° CALCUTTA HIGH COURT. ` 
FULL BENCH, 
M ISOBLLANEOUS Orvis Apewan No. 469 
or 1909. 
January 14, 1913, 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, Justice Sir Richard Harington, 
Mr, Justice Stephen, Justice Sir Asutosh 
Mookerjee, Kr., and Mr. Justice 
Holmwood. 

SHAMBHU NATH SINGH—Assianen or 
DECREE—APPELLANT 
VETSUS 
SHEO PROSHAD SINGH AND orners— 
JUDGMENT DEBTORS — RPSPONDENTS, 

Bengal Tenancy dct (VIII of 1885), 8. 148 cl. (hì— 
“Landlord's interest,” meaning of —Rent decree obtained 
by ticcadar—Transfer of decree to landlord—Applica- 
tion for execution after expiration of ticca—Exzecution, 
whether maintainable. 

By the term “landlord’s interest” in section 148 
clause (A) of the Bengal Tenancy Act is meant the 
interest of the person entitled to receive the rent 
from the tenant at the date of the application for the 
execution of the decree. 

The landlord ofa village granted a ticca of it which 
expired on June 15,1908. During the pendency of 
the ticca, the ticcadar obtained a rent decree which 
he assigned to the landlord on June 12, 1998, three 
days before the expiration of the ticca. On Septem- 
ber 22, 1908, the assignee landlord took ont execution: 


Held, that the exeontion will proceed in the usual 
way. 


Appeal from the order of the District 
Judge of Gaya, dated June 26th, 1909, con- 
firming that of the Munsif of Aurangabad, 
dated March 13th, 1909, 

This appeal came on for hearing before Mr, 
Jastice Woodroffe and Mr. Justice Richard- 
son, who referred it to a Full Bench by the 
following 


ORDER.—This sesond appeal arises out of 
an application under section 47 of the Code, 
The judgment-debtor objected to execution 
which was disallowed. The appellant is the 
admitted landlord of a village. He granted a 
ticc of it to certain persons which expired on 
the 15th June 1£08. Durirg the pendency of 
the lease, the éccad irs obtained a rent decree. 
This they assigned to the appellant on the 
12th June 1908, three days before the expi- 
ration of their tzcca. On the 22nd Septem- 
ber 1908, the assignee appellant took out 
execution. Tlfe respondents judgment-debtors 
contended that the appellant was not entitled 
to execate the decree by reason of the pro- 
yidions of section 148 (4) of the Bengal 
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Tenancy Act which runs as follows:— Not- 
withstanding anything contained in sechion 
232 of the Code of Civil Procedure, an appli- 
cation for the execution of a decree for 
arrears obtained by a landlord shall not be 
made by an assignee of the decree unless the 
landlord’s interest in the land has hecome 
and is vested in him.” The application for 
execution was refused by both Courts on the 
authority of the decision in Dwarka Nath 
Sen v. Peart Mohun Sen (1).° This case 
appears to usin point notwithstanding cer- 
tain distinctions which are sought to be 
made, viz., that there the assignment was 
after and not before the expiration of the 
term of the lease and there was a third party. 
The principle of that decision appears to be 
that the meaning of the word “landlord” in 
the phrase “unless the landlord’s interest in 
the land, etc.,” has the same limited signi- 
ficance as the term “landlord” in the preced- 
ing part of the clause. If this be so, then 
the word “landlord” in this case refers to the 
ticcadargs and as the ticcadors’ or assignors’ 
interest had expired, if was not vested in 
the appellant at the time of his application 
for execution. On the other hand, the 
learned Pleader for the appellant relies on 
the decisio, Jagat Tarini Dasi v. Rakhual 
Ohandra Tewary (2), where it was said that 
the section does not speak of the assignor’s 
interest, but of the landlord's interest, It 
is contended on behalf of the appellant that 
the term “landlord” in the phrase cited 
means the person who at the‘date of exe- 
cution is entitled to receive rent from the 
tenant in whatsoever way such right may 
be vested in him including the present case 
where the landlord, by the execution of the 
ticca, divested himself of the right to collect 
rent which again became vested in him on 
the expiration of the técca, This appears to 
us to be a reasonable view of the section and 
to meet its policy which was, as we conceive 
it, to secure that strangers to the land should 
not be allowed to speculate in decrees for 
rent and possibly harass the tenant, and 
that the only person who could execute was 
the person who at the time of execation 
was entitled by reason of a vested landlord's 
interest to demand rent. The later degi- 
eion sought to distinguish the authority 


(1) 10. W. N. 604. 


(2) 10 0. L. J. 396 at pp. 402, 403; 3 Ind, Cas. 324; 
14 U. W, N. 752. 
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on which the lower Courts have relied on 
the ground that the determination of a 
lease, for a term was different in its legal 
consequences from the parchase of a per- 
manent tenure such as a pautan: and the ane 
nulment of a darpaint. We are unable, 
however, to draw any distinction of prin- 
ciple between this and the earlier case which 
appears to us to proceed on the ground 
that the landlord’s interest in section 148 
(h), means only the assignor or decree-hold- 
er’s interest. We, therefore, refer tothe Fall 
Bench the question ; 

Whether by the term  “‘laudlord’s 
interest” in section 148 (h), “of the Bengal 
Tenancy Act, is meantonly the assignor 
or decree-holder’s interes or the interest 
of a person entitled to receive rent from 
the tenant at the date of execation of the 
decree. 

Babus Jogesh Chandra Ray and Biraj Mohan 
Mojumdar, for the Appellant. 

Mr. Ashgar, Counsel, Babu Saroda Prasu:no 
Ray and Moulvi Muhammad Yusuf, for the 
Respondents. 

JUDGMENT. 

JENKINS, ©. J.—We are of opinion that 
by the term “landlord’s interest” in section 
148, cl. (4) of the Bengal Tenancy Act is 
meant the interest of the person entitled to 
receive the rent from the tenant at the 
date of the application for the execution of 
the decree. The result is that the appeal 
is allowed, and the execution will proceed in 
the usual way. 

The appellants are entitled to the costs 
of this Court ineluding the costs of this 
reference and the costs in the lower Ap- 
pollate Court. We assess the hearing fee 
in this Court at two gold mohurs for each 
hearing. 


Appeal allowed, 
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ALLAHABAD HIGH COURT. | 
Civic Revision Pevtion No. 98 or 1912. 
December 13, 1912. 

Present: —Mr. Jastice Tudball. 
BABU RAM—Peatntivg—APPLICANT 
versus 
JODHA SINGH AND orners— Derenpants 


—~ RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 73, 116 -- 
Instalment bond registered — Default — Waiver. 

A registered instalment bond’ provided that if any 
one instalment was not paid on dne date, it was 
open to the creditor to recover the whole of the 
money within the period fixed by law. The 
lst default was made on the 29th of April 1904, The 
creditor, however, waited tillafter the last instul- 
ment fell due and brought a suit to recover the money 
on the 2lst of May 1911; no allegation of waiver was 
made in plaint; 

Held, (1) that the suit was barred, as it ought to 
have been brought within six years from the date of 
default in the payment of the first instalment; 

(2) that the mere fact that the plaintiff waited so 
long after the Ist default was no evidence of waiver. 


Second appeal from the decision of the 
Small Cause Court Judge of Cawnpore. 

Mr. 5. N. Sen, for the Applicant. 

Mr. M. D. Agarwala, for the Respond- 
ents, 


JUDGMENT. —This application arises 
out of a suit brought by the plaintiff- 
applicant in the Court of Small Causes at 
Cawnpore to recover a principal sum of 
Rs. 200 plus interest at 12 per cent. per 
annum on a bond of the 83rd of October 
1903. The bond was an instalment bond 
and the money was pagable in four equal 
instalments of Rs. 50 each without interest 
on the four following dates: 29th of April 
1904, 13th of May 1905, 8th of May 1906 
and 27th of May 1507, There is a condition 
in the bond that if any instalment is not 
paid on the date, then if was open to the 
plaintiff to put on one side the condition 
of payment by instalments and to recover the 
whole of the money with interestat 12 per cent. 
per anuum within the period fixed by the bond 
or the period fixed by the law. The defence 
to the suit was that the bond was without 
consideration, and secondly, that the suit 
was barred by time. The Court below has 
dismissed the suit holding that it is barred 
by time. The Article applicable is Article 
116 of the Limitation Act, which has ta be 
readin the present instance “with Article 
75. Article 75 distinctly states that where 
a bond is payable by instalments, whigh 
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provides that, if default is made in payment 
of one or more instalments, tre whole shall 
become due, then the period of limitation 
shall begin to run when the default is made 
unless the payee waives the benefit 
of the provision, and ‘then, when a fresh 
default is made, in respect of which there 
is no such waiver. Itis, therefore, clear that 
unless there was a waiver, the ‘plaintiff was 
bound to bring his suit within six years of the 
date ofthe first default, namely, on the 29th of 
April 1904. Under the terms of the bond, it 
was open to the plaintiff to waive. his right 
and to recover the money simply by instal- 
ments. My attention bas been called to 
several rulings of this Court, but it seems 
to me that there is no conflict of opinion. 
The question is whether there was a waiver 
when one or more of the instalments became 
due, Inthe present case, no waiver was 
alleged and the only possible evidence of 
waiver is the bare fact that the plaintiff waited 
so long before he brought the suit, č. e, so 
long after the last instalment fell due. There 
being no allegation of waiver in the plaint, 
the question of waiver seems to have been 
overlooked by the parties in the Court 
below. The plaintiff did not go into the 
witness box and no fact is alleged in the 
plaint from which a waiver may be implied. 
There is only the faot that the present sunib 
was not brought till the 2lst of May 1911. 
I find itimpossible to hold that there is 
any realindication of waiver in the case 
and in the absence of waiver, the plaintiff 
ought to have brought his suit within six 
years of the 29th of April 1904. The suit 
is, therefore, barred by time and if was 
rightly dismissed by the Court below. The 
application is rejected with costs. 


Application rejected. 


MADRAS HIGH COURT. 
Crvi Appgars Nos 198 ayo 233 or 1999. 
December 12, 1912, $ 
Present: —Sir Arnold White, Kr, Chief 
Justice, and Mr, Jnerica Oli field, 

In Appean No. 198 nr 1909 
KURUCHA GANGU NAIDU—Duereypayt 
No. 3—- APPELLANT 

f VErsius 
KOVVURI BASAVA REDDY AND OTHERS 
—Ppatntires Nos. 1 to 5 AND Derenpant 
No, 1— RESPONDENTS. 

In Arenan No. 233 or 1909. 
LINGAM KRISTNA BHUPATI DEO 
GARU Devenpant No. J—APFERULANT 

versus 
KOVVURI BASAVA REDDY GARU 
AND oTHERS—PLaintirrs Nos. 1 to 5 AND 


Derenpants Nos. 2 AND 3—RESPONDENTS. 

Redemption suit— Mortgage by family mawiger for 
himself and for other members —Partition—Sale of 
equity of redeinpltion—Praudulent transfer~ Inade- 
quate consideration—Transfer of Property Act (IV of 
1882), s. 53— Attachment — Transfer of decree — Trans. 
feree’s right under transferor’s attachment —-lbandon- 
ment — Presumption —Intention—Seront application for 
e Procedure (Act XIV of 18325, ss. 233, 
276. 

In the absence of proof of prrtition of family 
property by metes and bonads when the status of a 
joint family has become divided, the co-parceners ac- 
quire the status of tenants-in-common and any one of 
them is entitled to redeem his unascertained share of 
the family property mortgaged by the maniger, and 
to seek ascertainment and possession thereof. 


Where the consideration for the sale is nob so in- 
adequate as to raise a presumption against good faith, 
the transaction cannot be brought undoes theoperation 
of section 53 of Transfer of Property Act. 

A transferee can rely on the attachment obtained 
by his transferor and subsisting ab the date of his 
transfer. 

’ There may be a presumption in favour of.an aban- 
donment when a second application for attachmant is 
made, 


This presumption may be rebutted by the conduct 
of the parties. The conception of execution for tho 
recovery of distinct sums becoming payable to the 
same deoree-holder on different dates as involving 
distinct attachments is unsound. = i 

Tej Narain Chatterjee v. Ram Tunoo Moojoomiar, 
12 W. R. 370, disapproved. 

The reference in section 235 (j) of the old Code to 
‘such other methods of execution as the natare of tha 
relief sought may require’ indicates that tno provision 
explicitly made is not exhaustive. 

4 


There is no prohibition in law against an applica. 
tion asking for an order in execution directing tho 
recovery by means of an existing attachment of a 
further sum, which has become due under the dec. 
ree in addition to the sum for which execution ways 
originally sought. 
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Appeals against the decree of the Court of 
the Temporary Subordinate Judge of Vizaga- 
patam, in Original Suit No. 37 of 1906. 

In Appgat No. 198 or 1909, 

Messrs. K. Srinivasa Aiyangar and V. 
Ramesam, for the Appellant. 

Messrs. P. Nagabhushanam, B. N. Sarma 
and P. Narayanamurthi, for the Respond- 
ents, 

In Appeat No. 233 or 1909. 


Mr. P. Nagabhushanam, for the Appellant. 

Messrs. V. Ramesam, 3, Srinivasa Atyangar 
B. N. Sarma and P. Naray imamurthi, forthe 
Respondents. 


JUDGMENT.—These are appeals against 
a decree permitting the plaintiffs to redeem 
a half share of a village, Sirijam, in Vizaga- 
patam District, on payment to the lst defend- 
ant of Rs. 12,500. In Appaal Sait No. 233 
of 1909, the lst defendant contends that 
the suit should have been dismissed, because 
he not only holds the mortgage, but has also 
acquired the equity of redemption of the 
whole village by purchase from its real 
owner, the members of another branch of 
the plaintiff’s family. In Appeal No. 193 of 
1909, the 3rd defendant in the alternative 
attacks the plaintiffs’ title, as having originat- 
ed ina sale effected in fraud of creditors, 
and relies on his own purchase of the equity 
of redemption at a Conrt- sale, as entitling 
him not the plaintiffs to redeem. 

We can deal with Appeal No. 233 of 1909 
shortly, because we concur in the lower 
Court’s treatment of the evidence relating to 
this part of the case. It is argued that the 
village belonged originally to two brothers, 
Venkatakristua Raju and Venkatapathi Raju, 
as their joint family property. After the 
death of Venkatakristna, Venkatapathi in 
his personal capacity and as representing 
the sons of Venkatakristna, with two other 
members of the family, who died later with- 
out issue, éxecuted the sunit mortgage of the 
whole village to the Ist defendent’s father 
in 1877. Afterwards, it is argued, that 
there was a partition between the two 
branches of the family. The plaintiffs allege 
a purchase by the Ist plaintiff from the 
sons of Venkatapathi and the latter’s title 
to half the village in virtue of a partition 
made shortly after Venkatapathi’s death by 
a panchayet at the instance of his and Ven- 
katakrishna’s widows as guardians of their 


minor sons. The Ist defendant, who hàs 
purchased from the sons of Venkatakristna, 
relies on evidence of a partition by Venkata- 
pathi on his death bed, at which the whole 
village was included, in the share of his 
vendors. The plaintiffs also contend that it 
is unnecessary for them to establish this case 
on facts, since the divided status of the 
family at the date of their purchase being 
admitted, it follows that from the data of the 
division they acquired, in the absence of 
proof of a partition of the family property 
by metes and bounds, the status of tenants 
in. common with the other co-parcenors in 
respect of ib and are, therefore, entitled to 
redeem their unascertained share of the suit 
viliage and to ascertainment and possession 
thereof. 

This view of the plaintiff's rights is in 
accordance with Appovier v. Ram Subba 
Atyan (1), and we accept it. It is, therefore, 
necessary to decide only whether the Ist 
defendant’s evidence supports the partition, 
including the apportionment of the whole 
village to the sons of Venkatakriatna which 
he alleges. The witnesses are not of such 
credit as justifies any affirmative conclusion 
from their statement on a matter of this 
nature in the absence of independent corra. 
boration by documents or otherwise. Adopt- 
ing the major part of the lower Court's 
treatment of this part of the case, we accept 
ils finding on issues Nos. 1, 2 and 3, in the 
plaintiff’s favour and dismiss the Appeal No. 
233 of 1909. 

In the 8rd defendant’s appeal, tke first 
contention is that Exhibit G, the plainsit’s 
conveyance from the sons of Venkatapathi, 
is invalid against him, because it offends 
against section 53, Transfer of Property Act. 
It is admitted here that the lower Court is 
mistaken in its reference to the krintali 
lands as available towards the satisfaction 
of the decree, in the execution of which the 
Ərd defendant shortly afterwards acquired 
hia title to the suit village. But so far as 
appears, he was the only unsecured creditor 
of the estate, and regard being had to the 
circumstances of the conveyance, the œn- 
sideration for it was not, in our Opinion, so 
inadequate as to raise a presumptio; 1 against 
its good faith. That presumption has not 
been justified on other grounds. This ob- 


(1) 11 M. I. A, 75; 8 W. R. 1 (P. O} 
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jection to the plaintiffs title has, therefore, 
not been sustained. 

The remaining argument relied on invol- 
ves reference to the details of the 3rd de- 
fendant’s ease. Oae Kannamma had ob- 
tained a decree, Hxhibis VI, in 1833 against 
Venkatapathi Raja and the sons of Ven- 
katakristna for future maintenance to be 
paid in instalments. The property charged 
under it, the kintaly lands above referred to, 
was exhausted and there is evidence that the 
instalments were being recovered, as they 
‘fell due, after successive attachments of the 


judgment-debtors’ other assets, that ia, their 


interest in the suit village. Such an at- 
tachment was pending, when on the 24th 
November 1905, 3rd defendant obtained a 
transfer of the decree, Exhibits IL and IIA, 
so far as it enjoined payment of Rs. 552 14 0 
for which execution was already in progress, 
and Rs. 90 which had since become due. On 
the 24th February 1906, he applied under 
section 235 of the Code, then in force, by 
Exhibit XLIV, for recognition of his trans- 
for and recovery by attachment and sale. 
This application was dismissed for failure to 
pay process fees, after the recognition claim- 
ed had been accorded. The 3rd defendant, 
however, obtained an attachment for the 
whole of hia claim by Exhibit XLV and 
after two abortive attempts, brought the 
whole of the village to sale,. purchasing it 
himself on the 17th June 1907. The plain- 
tiffs’ claim is based on their purchase of 
half the village by Exhibit G on the 16th 
March 1906, thatis, before the 3rd defendant 
obtained his attachments. The question is, 
whether Exhibit G is void under section 
276, Civil Procedure Code, because the at- 
tachment of the property by the 3rd defend- 
ant’s transferor had not been abandoned 
and was still in force., It should be noted 
that the 3rd defendant’s right to rely on his 
transferor’s attachment is recognised in 
Hufiz Suleman v. Sheikh Abdullah (2) and 
Kishen Lull v. Charat Singh (3), and is nob 
seriously disputed. 


To deal first with the 3rd defendant's 
intention, as disclosed by the circumstances, 
the two decisions cited impose on him the 
burden of proof of his intention to rely on 
the attachment made by his transferor, To 


(2) 16 A. 133; A. W. N. (1894) 13. 
(3) 23 A. 114; A. W. N. (1900) 214. 


discharge it, there is firat the referense to 
that attachment in his transfer, Exhibit II, 
to show that its existence was present to his 
mind. Nexton the 8rd October 1905, the 
transferor was induced to consent to an 
adjournment of the sale then pending in order 
that the jadgment-debtors might raise money 
by a private sale; and itis unlikely that the 
3rd defendant did not kaow of this and 
would not have seen the danger of leaving 
the property unprotected by an attachmensé 
shortly after. The principle that the 3rd 
defendant’s intention must be presumed to 
have followed his obvious interest is appli- 
cable. The lower Court found motives for 
his abandoning the existing attachment in 
(1) the inclusion of the additional amount of 
Rs 90 in the new attachment and (z) anxiety 
to evade the consequence of an order obtained 
by the plaintiff for the sale of the property 
subject to his mortgage, Exhibit IV. We 
return to the former. The latter was not 
substantial. For, the existence of the mort- 
gage had deen admitted by the 3rd defend- 
ant’s transferor in connection with the 
claim petition, Hxhibit U, and although the 
8rd defendant did not, in fact, refer to it in 
his own execution petitions, he was and 
must have known that he would be bound by 
that admission. Stress has been laid on the 
fact thatthe 8rd defendant did in terms 
apply for an attachment in Exhibit XLIV, 
in order to the recovery not only of the Rs. 90, 
payable for the two last instalments, but 
also of the Rs. 553-14-0 in respeet of which, 
attachment was already pending. But the 
immediate purpose of Exhibit XLIV was 
clearly to obtain recognition as transferee 
and when it had been obtained, the third 
defendant did not trouble to pay the necessary 
fees in order to obtain the substantive order 
in execution, for which section 232 obliged 
him to apply. This failure rather supports 
the view that he actually desired no fresh 
attachment and intended to rely on that made 
already by bis transferor. Hxhibit XLV, 
under which he, infact, obtained an attach. 
ment, was subsequent to the plaintiff’s pur- 
chase and cannot justify inference to any 
abandonment of the original attachment 
before it. Noargument from the procedure 
followed by the 3rd defendant’s transferor 
in obtaining successive fresh attachments is 
sustainable, since the 3rd defendant was not 
concerned in those proceedings and they, 
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therefore, support no conclusion as to his 
subsequent intention. In these circumstances, 
we hold the 3rd defendant's intention to 
maintain the original attachment established. 


Cases have been referred to by the lower 
Court and here to show that an abandonment 
was the nacessary legal implication of the 
3rd defendart’s conduct. But each is, in 
our opinion, distinguishable in some 
particular respect. In Puddomonee Dossee v. 
Roy Muthooranath Chowdhry (4), Musamnat 
BMatonziny Dassee v. Chowdhry Janmunjoy 
Mullick (5) and Kishen Lall v..Oharat Singh 
(3), the original decree-holder’s attashment 
had been terminated by a striking off order in 
{so far as appears) unqualified terms. In the 
present case, the disposal of Exbibit XLI, 
“sale postponed for one month. Struck off,” 
negatives the view that proceedings were 
closed. In these oases, moreover, the interval 
between the striking off order and the fresh 
attachment was long and in the two first men- 
tioned, there are references to the Court’s com- 
pelling tbe transferee to attach again—two 
further points of difference from the present 
case. As regards the latter, it is to be 
observed that the Court’s exercise of such 
compulsion, not the propriety of that exercise, 
is the material fact, the transferee being 
entitled only to get the order ia question set 
aside by an appeal, not bo disregard it and 
dispute its correctness, when necessity arises, 
vide the second case cited and Gobindu 
Chandra Pal v. Dwarka Nath Pal (6). In 
Gunga Gotti Pal v. Ram Sunder Dutt (7), the 
striking off order ran “let the execution 
case be, for the present, struck off.” The 
qualification thus expressed is indefinite, and 
the interval in this case also was long. In 
Tiafiz “uleman v. Sheik Abdullah (2), the 
defendant did not plead section 276 and 
apparently did not attempt to prove that the 
original attachment was subsisting at the 
time of ,his _ opponent’s consequence. The 
most sess cases authorize, is a presumption 
in favour of the abandonment of the frst 
attachment on the application fora second; 
and that presumption is, we hold, rebutted 
by the 3rd defendant’s conduct and the 
circumstances of the case. 


<4) 12 B. L. R. 411; 20 W. R. 188. 
(5) 25 W. R. 613 

(6) 33 O. 666. 

(7) 80. L. R., 157. 


Referenca has then been mada to the falt 
that the property had bean attached by the 
original decree-holder for tha recovery of 
Rs. 553-14 0 only and that the 3rd defend- 
ant ia Exhibit XLIV and afterwards applied 
for recovery by attachment of that sum and 
of a further Rs. 90. Now the introduction 
of this further Rs. 90 cannot support any 
direct objection to the Court sale, at which 
the 3rd defendant’s purchase was made. Ib 
had not been relied on in that way in the 
lower Courtor here. It is argued, however, 


that it is important with reference to ihe 


question of abandonment, because it debara 
the 3rd defendant from treating his prayer in 
Exhibit XLIV for recovery of Rs. 553-14.0 
by attachment as immaterial or merely 
formal. He could not, it is said, have taken 
proceedings for the recovery of the two 
sums concarrently except by means of one 
attachment for the total; and his action ia 
order to obtain such an attachment therefore 
involved his abandonment (as useless} of the 
attachment which already existed. But 
firstly, this argument does not entail that 
such abandonment wa3 contemplated except 
as conditional on or effective from the date 
of his actually obtaining the attachment for 
the larger sum, that is, antil after the sale to 
the plaintilfs. And next, this conception of 
execution for the recovery of distinct sums 
bacoming payable to the same decree-holder 
on different dates as involving distinct attach: 
ments seems to us unsound. No authority, 
which supports it, has been adduced. For 
in Tej Narain Ohallterjee v. Ram Tunoo 
Mosjoomdur (8), the only case cited relating 
to an instalment decree, such as that now 
under consideration, the second application 
was made after the decree-holder had beeu 
satisHed in respect of an amount claimed in 
an earlier one. The principle that execation 
cannot issue for part of a decree is referred 
to in that judgment. But we have been 
shown no reason for and no advantage in 
extending it to inclade a prohibition against 
an application asking, as the third defendant 
might have asked in Exhibit XLIV, for an. 
order in execution directing the recovery of 
the Rs. 90 in addifion to the Rs. 553-14.0 
by means of existing attachment, Such an 
order, whatever its exact wording, could 
have been published in accordance with law 


(8) 12 W. R. 870, 
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and could have baen followed by an order 
for a sale at which both amounts dae could 
have been realized conveniently together. 
We do not think it material that n> explicit 
provision is made or form prescribad for 
such an order in the Code, since the.referenca 
in section 235 (7) to Paes other methods of 
execution as the nature of the relief sought 
may require’ indicates that the provision 
explicitly. made is not exhanstive,.and: since 
there is no separate reference to instalment 
decrees. On the other hand, if the plaintiff’s 
construction of the principle above referred 
to were adopted, the execution by attach- 
ment ‘of decrees for instalments recoverable 
at short intervals would be rendered im- 
possible, since a fresh execution for the total 
amount due would have to be obtained on 
the occurrence of each default, in each case, 
before a sale’could be held on the preceding 
application. The plaintiff's contention being 
supported by neither authority nor con- 
venience, we reject it and decide that the 
8rd defendant was under no obligation to 


apply for recovery of the Rs. 533-14.0 by: 


attachment in consequence of his application 
in respect of the Rs, ¥0 


Appeal No. 233 of 1909 (appeal of the lst 


defendant)‘ is accordingly dismissed with 
costs to be paid by the Ist defendant. No 
order is made as to costs in the Court below. 
Both the memo. of objections are dismissed 
with costs. The plaintiff will pay costs in 
their memo. of objections to the 8rd defendant 
and the 2nd defendant will pay the costs in 
his memo. of objections to the lst defendant. 
Appeal No. 198 of 1909 is allowed, and the 
suit is dismissed. The plantita will pay 
the thifd defendant’s costs here and in the 
lower Court. No order as to‘the costs of 
the other defendants in either Court. 


ALLAHABAD HIGH COURT. 
Civie Reviston Petition No. 103 or 1912. 
January 9, 1913. 

Present: —Mr. Justice Tudball. 

. MUZ AFFAR HUSAIN—DEFENDANT—- 
APPLICANT 
versus 


«  BIBAN— Prawntizy—Responpent. 
Provincial Small Cause Courta Act (IX of 1887) $ 
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Sch. II, Art. 35 (j)—Sutt for damages for illegal attach- 
ment —Jurisdiction —Jmall Cause sutt. 

Defendant, in execution of a docres, illegally attach- 
ed an ekka and pony which were subsequently relbased 
on' objection. The plaintiff brought a suit for com- 
pensation for illegal attachment of the property in 
the Small Cause Court: 

Held, that the Small Cause Court had no jurisdic- 
tion to ‘entertain this suit, as the suit was excepted 
from its cognizance under Article 35 (7) of the Small 
Cause Courts Act. 


Civil revision from a decree of the Small 
Cause Court Judge of Agra. 

Mr. Benode Behari, for the Applicant. 

JUDGMENT.—This isan application in 
revision agaigst the decree of the Small 
Cause Court of the Agra Cantonments. The 
plaintiff’s case was that the deféndant had, 
in execution of a decree against a third 
person, illegally attached her ekka and pony 
in 1910 and that it was released on her 
objection on the 14th of Jannary 1911, She, 
therefore, brought this suit for compensation 
for illegal attachment of her property. The 
property was actually seizad and taken from 
her possession. One defence among others 
was that the suit was not cognizible by 
Court of Small Causes, The point was not 
touched by the Judge who decreed the suit. 
The second Schedule of the Provincial 
Small Cause Oourts Act sets out those suits 
which are excepted from the cognizance of 
the Courts of Small Causes. ` Article 35 (j) 
shows that a suit for compensation fur illegal, 
improper or excessive distress or attachment 
is not cognizable by Courts of Small Causes, 
The present suit was clearly for compensa- 
tion for illegal and improper attachment of 
the plaintiff's property. It was nota suit 
for recovery of moveable property or for 
recovery of money due to the plaintiff, but 
simply a suit for compensation for improper 
and illegal attachment. It was, therefore, not 
cognizable by the Court below. I, therefore, 
allow this application and set aside the 
decree of the Court below. The plaint will 


> be returned tothe plaintiff for pregentation 


to the proper Court. As the plaintiff is not 
present, notice must be given to her of 
this order. The record will bə returned 
to the Court below and that Court will 
rsturn the plaint to the plaintiff or her 
Pleader. In the circumstances of the case, I 
make no order as to costs. 
Application allowed, 
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MADRAS HIGH COURT. 
Seconp Civin ApPpeaL No. 133 or 1912. 

: December 19, 1912. 
Present:—Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 

T. R. NARASIMHAMURTAL SASTRY 
BROUGHT In PLACH OF RAMASWAML PILLAI 
— APPELLANT 
VETSUS 
A. T. V. RAMASWAMY CHETTY anp 


ANOTHER-— RESPONDENTS, 

Negotiable instrument—-Promissory-note-—Uncondi« 
tional undertaking to pay—Surety signing as principal 
Admission of plainliff’s agent as to position of surety 
—Oral agreement at time of ewecutions-Evidence Act (I 
of 1872), s. 92. 

A person who has signed a promissory-note as 
principal is not entitled to prove by oral evidence that 
he was intended to be liable only ag a surety. 

Where a pro-note contained an unconditional 
undertaking to pay, evidence of ‘an oral agreement 
to vary it in effect was not admissible. 

English law allowed such parol contracts to be 
proved as equitable defences. 

Such equiiable exceptions to section 92 of the 
Evidence Act cannot be allowed in India. 


Second appeal against the decree of the 
Subordinate Judge of Kumbakonam, in 
Appeal Sait No. 773 of 1910, preferred 
against that of the District Munsif of Kum- 
bakonam, in Original Sait No. 234 of 1910. 

Mr. T. li. Veutatrama Sastry, for the 
Appellant. 

Mr. 0. V. Ananthakrishna Adyar, for the 
Respondents, 

JUDGMENT.—This is a suit on a negoti- 
able promissory-nute executed by the two 
defendants in the plaintiff's favour payable 
on demand. The plaintiff obtained a decree 
against both the defendants in the Munsif’s 
Court and the decree has been confirmed on 
appeal preferred by the 2ad defendant. The 
2nd defendant contested his liability on the 
ground that although he executed the note as 
a principal jointly with the lst defendant, it 
was agreed at the time of the execution that 
he should be regarded only asa surety for 
the Ist defendant for whose sole benefit it was 
executed and he was relieved from liability 
inasmuch as the plaintiff gave time to the Ist 
defendant for payment by receiving interest 
from him in advance for five months and also 
varied the contract by agreeing to receive the 
debt from him in small instalments. The lower 
Oourts have held that this agreement, suppos- 
ing 16 to be true, would not relieve the 2nd 
defendant from liability expressly con- 


+ 
tracted by him as principal debtor. It has 
also been found that plaintiff did not agree 
to give the defendant time for payment by 
receiving Bs. 75 for interest in advance or 
contract to receive the debt in instalments. 
The Ist question argued in second appeal is 
that the terms of the note which made the 
2nd defendant liable as a principal are not 
binding on him as the person who tonk the 
promissory-note on the plaintiff's behalf 
admitted that he signed it only asa surety. 
We are of opinion that this coatention cannot 
be upheld. The contention in effect is that 
although the note contained au unconditional 
undertaking by the 2nd defendant to pay, 
his liability was in reality to be conditional 
on the 1st defendant’s failure to pay it. This 
is clearly a variation of the contract bebween 
the parties and section 92 of the Hvidence 
Act forbids evidence of such a variation being 
adduced. See Abrey v. Orux (1). Tha learned 
Vakil for the appellant has cited several 
English cases according to which a parol ag- 
reement as between the joint execatants of a 
document that one of them should ba liable 
only as a surety could be proved against the 
promisee if he assented to such an agreement 
or was aware of it. See Rouse v. Bradford 
Banking Oo. (2). In Taylor on Evidence, 
section 1153, it is pointed out that the earlier 
decisions in England were to the contrary. 
The learned author farther observes that tie 
more recent decisions relating to loans 
advanced by a money-lender are not in 
accordance with the general rules of evidence 
t.e , a3 pointed out by Phear, J. in Punchanun 
Ghose v. Daly (3), the English Courts at first 
allowed sach a parol contract to be proved as 
an equitable defence. In order to prevent 
fraud, we cannot, in India, allow any equitable 
exceptions to the provisions of section 92 of 
the Hvidenee Act. Ses Balkishen Doss v. Legge 
(4). In Rarect Ohand Babu v. Bishun 
Chandra Banerjee (5), the point raised in this 
case was directly decided by the Calcutta 
High Court and we ara certainly in accord 
with that decision. It is unnecessary to 
consider whether by receiving Rs. 75 in 


advance for interest from the lat defendant 

(1) (1870) L. R. 5 C. P. 37; 39 L. J. O. P.9; 21 L.T. 
377; 18 W. R, 63. 

(2) (1894) 2 A. C. 588; 63 L.J. Ch. 890; 6 R. 349; 71 
L. T. 522; 43 W. R. 78. è i 

(3) 15 B. L. R 931. 

(4) 27 I. A. 58: 22 A. 149; 4 0. W. N. 153. 

(5) SO, W. N, 101, i 
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the pl.intiff by necessary implication extend- 
ed the time for paymant. We dismiss the 
second appeal with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Seconp Crivin Arrear No 1357 or 1911, 
December 16, 19.2. 
Present:—-Sir Henry Richards, Kr., 
Chief Justice, and Mr, Justices Tudball. 
ATMA RAM AND otHers—APPELLANTS 
versus 


UGRA SAIN AND OTHERS-—RE3JPONDENTI. 

Registration Act (XVI of 1908), s. 32—Presentation 
for registration—Assent of person who was competent to 
present document for registration, 

Where, prior to the registration of a document by 
the Sab- Registrar, a person, who is competent to pre- 
sent the docnment for registration, is present before 
the Snb-Registrar, and asseats to the registration, 
the requirements of the Registration Act are suf- 
ciently complied with. 

Kirla Kishen v. Harnam Chand 10 A. L.J. 510; 
17 Ind. Cas. 465 and Mujtb-un-nissa v, Abdur Rahim, 
23 A. 233; 28 I. A. 15, relied upon, 


Second appeal from a decision of the Dis- 
trict Jadge of Saharanpur. 

The Hon’ble Mr, Mote Lal, for the Appel- 
lants, 

The Hon’ble Dr. Sunder Lal, for the Res- 
pondents. 

JUDGMENT. 

Rrowarps, O. J.—The only question which 
has been argued here is whether the docu- 
ments, the foundation of the present suit, 
were or were not duly registered. It appears 
that the documents were brought to the 
Sub-Roegistrar by persons who were not daly 
authorized to present the docaments for re- 
gistration in the mauner prescribed by the 
Registration Act. It, however, also appears 
that on the same date, if not at the same 
time, the mortgagor, being a‘person who was 
entitled to present the dédcament for re- 
gistration, came to the Sub-Registrar’s 
Office, admitted execution, and that thera- 
upon the documents were in fact registered. 
The question is whether or not this amounts 
to a good presentation within the meaning 
of the Registration Act. There cannot 
be the least doubt that the mortgagor was 
present ag an assenting party to the docu- 
ments beiug registered. The question involv- 
ed was very fally argaed bofore a Fall Bench 
ofe this Courtin a recent oase, At theo cons 
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clusion of the arguments, however, the ease 
turned on another point aud no decision was 
actually given. Practically speaking precisely 
the same question arose in 7zrta Kishan 
v. Barnam Ohind (1), and a Baneh of this 
Court decided on the 15th day of November 
1912 that registration under circamstances 
very similar to those of the present case 
was a good registration, In my opinion, 
where itis shown that prior tothe regis- 
tration of the document by the duly autho- 
rised official, a person who was competent 
to present the document for registration 
was present. before the Sub-Registrar as. 
senting to the registration, the Registration 
Act is sufficiently complied with. I have 
nothing to add to the views which I ex- 
pressed in the decision to which I have 
referred, 

TopsauL, J.—lI fully conear. It seems to 
me quite clear that the present case comes 
well within the principle which is set forth 
jn the decision of their Lordships of the 
Privy Council in Mujib-un-nissa v. Abdur 
Rahim (2). Their Lordships therein ob- 
served:— When the terms of section 32 are 
considered with dae regard to tne nature of 
registration of deeds, it is clear that the power 
and jurisdiction of the Registrar only come 
into play when he is invoked by some person 
havicg a direct relation to the deed.” In 
the present case, it is perfectly clear that 
prior to the registration, the mortgagor, who 
was a person having a direct relation to the 
deed, did come forward andeinvoke the 
Registrar to exercise his power and jurisdic. 
tion and this action was tentamount toa 
presentation for registration. L do not think 
that there is any magicin the mere physical 
handing over of the document, 

By tae Court.—The order of the Court ig 
that we allow the appeal, set aside the decrees 
of the two Courts below and remand the 
case to the Court of first instanca, through 
the lower Appellate Court with directions 
to re-admit the soit under its original num- 
ber in the file and procead to hear and 
determine the case oo its merits. Costs 
here and in the Courts below will ba sostg 
in the cause. | 


Appeal decreed: Case remanded. 
(1) 10 A. L. J. 510; 17 Ind, Cas. 465. 
(2) 28 A, 283; 28 L A, 16. 
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MADRAS HIG COURT. 
Civic Appear No. 70 of 1829. 
e December 15, 1899, 
Present: — Mr. Justice Subramania Iyer and 
Mr. Justice Davies. 
VACHOORU BALARAMI REDDY AND 
OTHERS—PLAINTIFFS —A PPELLANTS 
versus 
- VACHOORU RAMAMMA AND ANOTHER — 


DEFENDANTS — RESPONDENTS, 

Ulatom—-Qustom of District—Marriage with foster 
daughter —Son-in-law —Management and residence— 
Illatom not specifically pleaded —Implied contract when 
valid, 

A. was taken into B.’s house for theexpress purpose 
of marrying B’s foster daughter. From that time, A. 
was managing the properties and residing with the 
family of B: 

Held, that there was a valid agreement implied 
from the circumstances that A. was to take B's pro- 
perty in consideration of his marrying the foster- 
danghter and residing with and managing the 
affairs of B. 


Appeal against the decrae of the District 
Court of Nellore in Original Sait No. 14 
of 1897. 

Mr. T. V, Seshagiri Iyer, for the Appel- 
lants. 

Mr. V. O. Desikachariar, for the Respond- 
ents. 

JUDGMENT.—The case is from a district 
where the custom of “Illatom” prevails. 
Though the position of an “Lllatom” son- 
in-law was not claimed for the 2nd defend- 
ant, the fact remains that he was taken 
into Lakshminarasa Reddy’s house for the 
express purpose of marrying a girl who 
was treated ‘as his daughter and in Hxhibit 
X, the 2ad defendant is described as his 
“son-in-law.” It may be that because the 
daughter was a foster-daughter that the 
“Tllutom” custom was not pleaded but all 
the circumstances show the existence of an 
agreement that the 2nd defendant was to 
take Lakshminarasa Reddy’s property in 
consideration of his marrying the foster- 
daughter and residing with and managing 
the affairs ôf Lakshminarasa Reddy. This 
was, no doubt, a valid contract and on that 
ground, the case was rightly decided by the 
District Judge. The appeal is dismissed 
with costs. 

Appenul dismissed, 
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BASANT LAL v. OHIDAMMI LAL, 


ALLAHABAD HIGH COURT. `. 
Frast Civin Appear No. 282 or 1911. 
January 7, 1913. 
Present:—Justice Sir Henry Griffin, Krt., and 

Mr. Justice Chamier. 
BASANT LAL-——-PGAINTIFE -APPELLANT 
VErsus 
CHIDAMMIT LAL AND ANOrABR— 


Daren DANTS— RESPONDENTS 

Limitation Act (TX of 1903), Sch. I, Arts. 91, L20— 
Suit fer declaration that defendani’s name is entered 
banami in lease ~Limitation. 

A suit for a declaration that the defendant, whose 
name appeared as lessee in a lease, had no interest 
under the lease but that his name appeared as benamt 
for the plaintiff, is governed by Article 120 and not 
by Acticie 9L of the Limitation Act. The cuuse of 
action for such a claim accrues when the plaintiff’s 
position as lessee is challenged by the defendant. 


First appeal from a decision of the Second 
Additional Judge of Moradabad. 

Me. Haribins Sahar, for the Appellant. 

Mr. Ibn Ahmad, for the Respondents. 

JODGMENTI.—The suit of the appellant 
has been dismissed by the Court below on the 
ground that itis barred by Article 91 of the 
first Schedule of the Limitation Act. The 
view taken by the Subordinate Judge is that 
the suit is one to eancel or set aside an 
instrament and that time began to ran against 
the appellant more than three years before 
the suit was brought. On examining the 
plaint, we find that the suit is not one to 
cancel or set aside an -instrament. The 
appellant has asked for a declaration in effect 
that the first defendaut whose name appsars 
as lessea in a certain lease has no interest - 
under the lease and that the person really 
interssted under the leases is the appellant 
for whom the first defendant acted as bena: 
midar. Itseems tous that the suit is soveraed 
by Article 120 and that the causes of action ac- 
crued to the appellant when his position as a 
lessee was challenged by the firat defendant. 
We allow this appeal, sat aside the deccee of 
the Court below and remand the case to 
that Court to be disposed of according to 
law. Oosts in this Court will ba costs in the 
cause, 

Appeal decreed; Oause remanded, 
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° MADRAS HIGH COURT. 
Second Urvit Aergans Nos. 1319 AND 
1320 or 1911. 
January 9, 1913. 
Present:—Jusbice Sir Ralph Benson, KT., and 
7 Mr. Justice Sandara Ayiar. 
RAVALA NAGAMMA AND OTHERS — 
APPELLANTS 
versus 
THe SECRETARY or STATE rog INDIA 


—— RESPONDENT. 

Limitation—-Illegal collection of water-cess — Suit for 
recovery —Madras Revenue Recovery Act (II of 1864), 
s. 59—Limitation Act (IX of 1908), Sch. I, Art. 16. 

_A suit for the recovery of water-cess, illegally col- 
lected without any proceeding under the Revenue 
Recovery Act, is governed by Article 16 of Schedule 
II of the Limitation Act and not by section 59 of Act 
II of 1864. 


Second appeal against the decrees of the 
District Oourt of Nellore in Appeal Suits 
Nos. 57 and 56 of 1910, presented against 
those of the Court of the District Munsif 
of Kavali, in O. S. Nos. 448 and 447 of 
1909. 

Mr. P. Nagabhushanam, for the Appellants. 

Mr. 0. F. Napier, for the Respondent. 


JUDGMENT.—The question for decision 
in this second appeal is one of limitation. 
The suit is for recovery, from the Secretary 
of State for India in Council, of money 
alleged to have been illegally collected 
from the plaintiff on account of water-cess, 
claimed to be due from him. The appellant 
contends that Article 16, Schedule II to the 
Limitation Act is applicable to this case, 
while the learned Government Pleader 
contends that section 59 of the Revenue 
Recovery Act II of 1864 is applicable. The 
decision*of the question must depend on 
whether the cause of action on which the 
rent was based was some proceeding under 
the Revenue Recovery Act. The learned 
Government Pleader has procured all the 
information available on the point. It 
appears thaf the plaintiff was himself the 
Village Munsif entitled to demand payment 
of the revenue due to Government; it does 
not appear that there was any notice under 
section 8 of Act If of 1864 served on him. 
There was, therefore, no proceeding taken 
against him under the Act. Section 59 of 
the Act w, therefore, inapplicable and the 
suit is not barred by limitation. We reverse 
the decrees of the lower Appellate Court 
and remand the appeals for fresh disposal 
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according to law. The costs of these second 
appeals will abide the result. A 
Decree reversed. 


ALLAHABAD HIGH COURT. 
Civ Revision Perrrion No. 112 oF 1912. 
December 13, 1912. 

Present: —Mr. Justice Tudball. 
RALLI BROTHERS—Deraypayt— 
APPELLANT 
VETSUS 
AMLUKA PRASAD —PLaintire — 
RESPONDENT. 

Masterand servant~—Contract—Office clerk —Notice 
before resignation. 

An office clerk, like menial servant, is bound to 
give one month’s notice before leaving the service of 
his employers. He is not entitled to get remuneration 
for a broken portion of the month when he leaves 
the service in the middle of the month without the 
consent of his master. 

Ridgwag v. Hungerford Market Company, 4 N. & M. 
797; 3 A. & B. 171; L H. & W. 244; 40.3. K. B. 157; 
42 R. R 352; Dhimee v. Sevenoaks, 13 C. 180; Ramzi v. 
F. D. Littie, 10 B. H. C, R. 57, relied upon. 

Civil revision from an order of tho Judge 
of the Small Cause Court of Cawnpors. 

Mr. Hamilton, for the Applicant 

JU DGMENT.—The opposite party to this 
application was a clerk in the employment 
of Ralli Brothers on a monthly salary of 
Rs 50 per month. He left his servics in the 
middle of the month without the consent 
of his employers and he then brought the 
suit out of which this application has arisen 
to recover the salary for the broken portion 
of the month. He gave no previous notice 
of his intention to resign. The lower Court 
has held that as he is an office clerk and not 
a menial servant, the rale as to notice does 
not apply, and, therefore, he is entitled to 
recover the salary claimed. The question is 
one between master and sefvanf. The 
plaintiff was engaged ona monthly salary 
and he would, therefore, have been, in the 
absence of contract to the contrary, entitled 
to one month’s notice before his dismissal. 
Equally his master was entitled to one 
month’s notice before he left service. The 
lower Court is of opinion that this rule 
applies only to menial servants. This opinion 
is by no means correct and has probably 
arisen because cases of this description 
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nsually arise in regard to menial servants. 
The English cases on the subject are to he 
found in Smith’s Law of Master and Servant, 
5th edition, beginning at page 132. The 
case of Ridgway v. Hungerford Market Con- 
pany (1) is the case of a clerk of a public 
company whose salary was paid quarterly 
and who was discharged for improper con- 
duct. The judgment in that case runs as 
follows:—~ Turner v. Robinson (2) and many 
other cases, have shown that if a party, 
hired for a certain time, s condnets himself 
that he cannot give the consideration for 
his salary, he shall forfeit the garrent salary 
even for the time during which he has 
served.” See also Dhumee v. Sevenoaks (3), 
Ramji v. F. D. Little (4). The same princi- 
ple applies when the servant refuses to 
work in the course of one of the periods for 
which the salary is due. The decision ot 
the Court below is incorrect and on the 
findings the suit should have been dismissed. 
I grant the application and dismiss the suit 
with costs in both Courts. 


Application allowed. 
(1) 4N. & M. 797; 3 Adal. & Ellis. 171; 1 H. & W. 
244; 4 L. J. K. B. 157; 42 R. R. 352. 
(2) 2 N. & M. 829; 6 Car. & P. 15; 5 B. & Ad. 789; 
39 R. R. 950. 
(3) 13 ©. 80. 
(4) 10 B. H. C. R. 67. 


PUNJAB CHIEF COURT. 
Miscecianeous First APPEAL No. 767 
or 1909. 

October 16, 1912. 
Fresent:—Mr. Justice Robertson and 
Mr. Justice Chevis. 
SHANKAR DAS AND OTHER3I— DEFENDANTS 
-~—APPELLANTS 
versus 
DULO MAL—Pcaintire—Responpenr. 

Civil “Procetlure Code (Act V of 1908), s. 47 (2)— 
Decree for specific performance of contract of sale— 
Application for execution of decree converted into suit 
for possession. 

Where the decree, in a suit for specific performance 
of a contract of sale, was satisfied by execution of a 
registered deed of sale, and the decrge-holder, instead 
of suing for possession of the property under the sale 
deed, took out execution for possession: 

Held, that under para. 2 of section 47 of the Civil 
Procedure Code, 1908, the applicant should be al. 
lowed to convert the application inte a plaint for pos» 

session by paying the required Court-fee thereon, 
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In arscition of & decree, the deorse itself is what 
must be looked at. ji 

Musamnit Mehr Nishan v. Nawabzada Muhammad 
Kazim Ali Khan, 35 P. R. 19009; P. L. R. 1900, p. 357, 
relied upon. 


Miscellaneous first appeal from the order 
of the Sabordinate Jadge, lst class, Lahore, 
dated the 21a. June 1909, ordering that 
possession of half of atsvela be made over 
to the respondent. 

Lala Moti Dal, for the Appellants. 

Rai Sahib Pandit Shzv Narain, for the 
Raa pondent. 

JUDGMENT.—The lower Court has not 
understood this case, nor has it dealt 
with it satisfactorily. It is clear, and this 
is not contested by the learned Advocate 
for the respondent, that the decres which 
it is now sought to execute by the taking 
of possession of the property in question 
was, a3 regards this part of the decree, 
satisfied by the compulsory sale and execu- 
tion of a registered deed of sale, which is 
not on the record but was shown to us and 
admitted to exist. 

The proper remedy of the decree-holder 
was nob to take out execution for prssession 
to which the degree does not entitle him, bat 
to sue for possession under the deed of sale, 
What the property actually was which was 
decreed by the decrea of 10th March 1903 
we shall not at present discuss. It is quite 
clear that in the execution of the decree, 
the decree itself is what must be looked at, 
Musammat Mehr Nishan v. Nawabzad2 
Muhammai Kazim Ali Khan (1). 

We, wih the agreement of the learned 
Pleader for the appellants and the learned 
Advocate for respondent, prefer to take 
action under section 47 of the Civil Proog- 
dure Code. 

We, accordingly, direct that this proceed. 
ing in execution shall be treated as a regular 
suit, and that the deoree-holder shall be 
allowed to amend his claim into a suit 
for possession under the deed of sale upon 
which he will be called upon to pay the 
necessary stamps. The lower Court will 
then proceed to decide what property passed 
under ‘the dead, if any, and all other points 
which may arise in the suit. Costs will be 
costs in the cause. 


Cage ramanded, 
(1) 35 P, R. 1900; P. L. R. 1900, p. 357. 


t 


Va. XVIII] 
BHARTENDU Y. YAQUB HUSARM, 


° ALLAHABAD HIGH COURT. 
Letrers Parent APPRAL No. 79 or 1912. 
January 10, 1913. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr, Justice Banerji. 
BHARTENDU AND OTAERS—ÅPPELLANTS 
ECTEUS 
YAQUB HUSAIN AND OTHERS—- 


RESPONDENTS. 

Partition suit-—Preliminary decree—Interlocutory 
order— Appeal, 

In a partition suit, a preliminary decree was passed 
and confirmed by the Appellate Court on appeal. 
Before the final decree was made, the first Court 
directed that the actual partition should be made in 
accordance with certain directions given by it: 

Held, (1) that this order was an interlocutory order 
preparatory to.the making of a final decree; 

(2) that no separate appeal would lie against this 
order at that stage, but it could be chailenged in appeal 
after the final decree had been made, 

There cannot be two preliminary decrees in oneand 
the same case. The Code of Civil Procedure con- 
templates only one preliminary decree and no more. 


Letters Patent Appeal against the Judg- 
ment of Mr, Justice Piggott, printed at 16 
Ind. Cas. 372. 

- Mr. 5. 0O. Ohaudhri, for the Appellants. 

Mr. P. L. Banerji, for tne Respondents. 


JUDGMENT.—The facts out of which this 
appeal arises are very shortly as follows:— 
There wasa suit for partition. A prelimi- 
nary decres was made. 
to a Letters Patent Appeal were taken against 
that preliminary decree but without success 
and the decree of the Court which made the 
preliminary decree for partition was con- 
firmed. On the case going back to the Court 
of first instance for the passing of a final 
decree, an application was made by the plain- 
tiff in which he asked to be allowed to 
abandon certain share to which he had been 
declared entitled subject toa charge. His 
case apparently was that ke would not 
press for these shares because bhey were not 
worth the charge. He also asked that 
having regard to certain eventa which had 
happened whilst the appeals were pending, 
the shares of certain other persons had been 
acquired by him and he asked that his share 
on partition might beaugmented accordingly. 
The QOoart of first instance went into these 
matters and granted the plaintiff’s application 
and directed that actual partition should be 
made in accordance with his decision. There 
was an appeal agatast this decision to the 
lowe? Appellate Court. It held that no 
appeal lay inasmuch as no final decree 
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had as yet been made. An appeal was then 
preferred to this Court and a learned Jedge 
of this Court set aside the decree of the 
lower Appellate Court holding that the 
decision of the Court of first instance appealed 
against was really a second preliminary 
decree. Wo think that the decision of the 
learned Judge of this Court was not correct, 
The Code of Civil Procedura contemplates 
one preliminary decree and no more. We do 
not for a moment suggest that any hardship 
bas been done to the respondent by the 
decision of the Court of first instance. We, 
however, think that we should state, in our 
judgment, thatit must be clearly understood 
that it will be open to the respondent to 
challenge lhe propriety of the decision of the 
Court of first instance, dated the 19th of 
Aogust 1911, after a final decree has been 
made in the matter. That order, in our 
opinion, 18 only to be regarded as an inter- 
locutory order preparatory to the making of a 
final decree. We accordingly allow the appeal, 
set aside the order of the learned Judge of this 
Court and restore that of the lower Appellate 
Court. Wae direct that the costs of all these 
proceedings shall be costs in the canse. 
Appeal allowed, 





PUNJAB CHIEF COURT. 

SEGOND Civiu Appeau No, 610 og 1909. 
November 21, 1912 
Present:—Mr. Justice Robertson and 
Mr. Justice Beadon, 

SURAJ KUMAR AND OTHERS —DSFENDANTS 
—~ APPELLANTS 
VETSUS 
BALDEO DAS AND OTAERS— PLAINTIFFS 
— RESPONDENTS. 

Hindu Law--Joint family—Shop carried on in 
name of some individual member—Non liability of 
cther members for goods supplied to shop—-Hundis 
executed as collateral security—Kffect of non-present- 
ment—Negotiable Instruments Act (XXVI of 1881), s. 
64—Contract Act (IX of 1872), s. 62— Novation 

Where a joint Hindu family, consisting of 
father and sons, carried on in the beginning no 
business other than agriculture and two of the sons 
moved from their ancestral village to another place 
where they started a shop in their individual names 
and there was no indication that the other members 
of the family had any hand in it, the latter are 
not liable to pay the price of the goods supplied to 
that shop. 
to and approved. 
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Bechha Lal v. Jai Pershad, 45 P. R. 1899, disa 
tinguished. 

Under section 64 of the Negotiable Instruments Act, 
XXVI of 1831, the result of default in presentment is 
that a kundi cannot bs mada the basis of a claim either 
against the drawers or the person who has signed 
it as surety. But where a hundi has been given to a 
creditor as a collateral security of a book debt and 
the creditor does not make use of it, there is no nova- 
tion of contract and he is not debarred from suing 
on the original cause of action. 

Second appeal from the decree of the 
Divisional Judge, Delhi, dated the llth May 
1909, modifying that of the District Judge, 
Delhi, dated the 22nd February 1909, decree- 
ing the claim. : 

The Hon'ble K. B. Mr. Muhammad Shafi, 
for the Appellants. 

The Hon'ble R. B. Mr. Shad: Lal, for the 
Respondents. 


JUDGMENT.—Ganga Sahai, defendant- 
appellant, had four sons, namely:-— 

Surjan Kamar, Chandar Kumar, Chhote 
Lal and Ganga Shankar. OF these Suraj 
Kumar, Chandar Kumar and Ganga Shankar 
are defendants-appellants, and Jai Saran, 
son of Chhote Lal, deceased, is also a defend- 
ant-appellant. 

The defendants-appellants are Brahmins of 
Bhagwaninagar in the Hardoi District of 
the United Provinces and they are land- 
owners in their ancestral village. 

In Sambat 1959-A. D. 1902, Saraj Kamar 
and Chandar Kumar moved to Hardoi where 
they started and carried on a shop, and in the 
course of ,business they obtained goods from 
the plaintiffs-respondents’ shop at Delhi. 

In tbe suit to which this appeal relates, 
the plaintiffs-respondents sue the defendants- 
appellants as members of a joint Hindu 
family for Rs. 4,127-6-3 due on book 
account. 

In connection with this debt, Saraj Kumar 
(on behalf of himself and Chandar Kumar) 
and Chhote Lal executed three hundis fcr 
Rs, 2,600, Rs. 800 and Rs. 400, respectively, 
which on maturity wera not paid and in 
respect of which nothing has been paid. 

The amount of debt is not in dispute 
but the defendants-appellants deny that they 
are a joint Hinda family or that any of them 
except Suraj Kumar and Chandar Kumar 
had any concern with the shop at Hardoi, 
and they further plead that Chhote Lal 
signed the hundzs as surety and that plaintiffs- 
respondents, having accepted the Aundzs in 
payment of the debt, must claim on the 
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hundis and cannot maintain a claim based oh 
book account. 

The points for degision are: —~ 

1. Whether Ganga Sahai, Ganga Shankar 
and Jai Saran as members of a joint Hindu 
family are liable for the debts of the shop at 
Hardoi? 

2, Whether  plaintiffs-respondents can 
ignore the hundis and maintain the suit based 
on book accounts? 

It may not be essential but in the case 
of a joint Hinda family, we think it is usual 
that the name of the business should include 
the name of the head of the family, even 
though the head of the family, by reason of 
old age or any other cause, may leave the 
management to one or other of his sons. In 
the present case, the shop at Hardoi bears 
the names of Saraj Kumar and Chandar 
Kumar and does not bear the name of their 
father Gunga Sahai. 

Before this shop was started, no member 
of the family appears to have carried on any 
business other than agriculture and it was 
Saraj Kumar and Chandar Kumar alone 
who moved from the ancestral village to 
Hardoi. They alone carried on the shop and 
there is no indication that their father or 
brothers, who remained at Bhagwantnagar, 
ever took any hand in the management of 
the business. 

Though there may not have been a com- 
plete separation for all purposes, there is 
evidence of a partial separation before 
Saraj Kumar and Chandar Kumar 
moved to Hardoi. There was a mutation by 
which the ancestral land, instead of remain- 
ing in the name of Ganga Sahai as head of 
the family, was recorded in the names of 
Ganga Sahai, and his four sons in five equal 
specified shares. 

In the books of the plaintiffs-reapondents 
themselves, tht accounts are in the names of 
Suraj Kumar and Chandar Kumar alone and 
no mention is made in regard to the existence 
of ary other members of the firm with which 
plaintiffs respondents were dealing. This in 
itself may not be a strong point because ib 
was not absolutely necessary for the plaintiffs- 
respondenta to record more than the name of 
the firm, but taken with other circumstances, 
it is an indication that plaintfifs-respondents 
did not supply goods on the understanding 
that others besides Suraj Kumar nd 
Chandar Kumar would be liable for the price. 
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e Lastly, there was the transaction in regard 
to the hundis which, we think, shows clearly 
that the plaintiffs-respondents were then 
holding Suraj Kumar and Chandar Kumar 
alone responsible as principal debtors. The 
hundts do not purport to have been executed 
by Chhote Lalas a member of the firm. 
They were signed by Suraj Kumar on behalf 
of himself and Chandar Kumar as members 
of the firm and an endorsement by Chhote 
Lal clearly indicates that his signature was 
required and obtained as surety for the debb. 
Though the plaintiffserespondents did not 
present the hundzs for payment at maturity, 
this appears to be because they then wanted 
to extend their claim against all the membars 
of the family and this too is the reason why 
they are now: suing on their book account 
instead of on the undis, but they accepted 
the hundis, entered them in their kundi bahi 
and kept them till maturity. 

A great point has been made of the fact 
that Suraj Kumar and Chandar Kumar bave 
not produced books which, it is alleged, 
would show that other membera of the 
family bave taken part in the affairs of the 
shop, and have enjoyed the profits, but we 
think that in regard to these books, the 
inference drawn against the defendants- 
appellants is not altogether justified. It 
appears that the books for three years were 
produced including the accounts for the first 
year of the existence of the shop. The other 
books were in the Court at Calcutta and 
defendants. appellants never refused to produce 
them. They asked for further time to 
enable them to produce them but plaintiffs- 
respondents’ Pleader stated, rather than delay 
the case, he would like to proceed without 
the books. The presumption is that he and 
his clients had seen the books which 
had been produced and, finding nothing in 
them which would help thems they did not 
expect much help from the books in Calcutta. 

There is, no doubt, an initial presumption 
that the members of a Hindu family are 
joint and to this extent Bicha Lal v, Jai Per- 
shad (1), which is the authority mainly 
relied on by Counsel for the respondents, 
is in favour of the respondents, but in 
Bicha Lal v. Jat Pershad (1), the shop was 
named after*theefather and his eldest son. 
The whole family lived together in the 


(1) 45 P. R. 1899. 
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ancestral house at Kaithal where the shnp 
was situated, The allegation, that the father 
and his eldest son carried on the shop while 
the other sons transacted business on their 
own account, was not satisfactorily proved or 
balieved, and it was found that the names of 
the yoanger sons appeared occasionally in 
bonds and accounts showing that they had 
taken part in the business. 

These facts are very different from the 
facts of the present case and it may be noted 
that Honia Ram v. Desu Ram (2) is an 
authority very strongly in favour of the 
defendants-appellants. 

We do not think it necessary to notice 
specially the other authorities which have 
been cited. Hach case must be decided in 
accorijance with its own particular ciream- 
stances and, on the facts of the presen’ case, 
we are satisfied that, thongh the defendants- 
appellants may be, and probably are, still 
joint for some purposes, there has been a 
separation in part and that the shop at 
Hardoi is the ssparate business of naraj 
Kumar and Chandar Kumar. 

We, accordingly, decide the first point 
for decision in favour of Ganga Sahai, Ganga 
Shanker and Jai Saran and hold that they, 
a3 members of the family, are not liable, 

As regards the second point for dacision, 
we do not think that in this case there has 
been a novation of contract which will pre- 
vent the plaintiffs-respondents from claiming 
from Suraj Kumar and Chandar Kumar the 
amount due on the book account. 

It is true that the hundis were not pre- 
sented for payment or dishononred at matur- 
ity bat they were payable by the members of 
the hundis who had knowledge of them 
without presentment. Thehunidts have not 
been endorsed and have not changed hauds 
under such circumstances as to make Suraj 
Kumar, Chandar Kumar and Chotte Lal 
liable upon them to some third party, and 
under section 64 of the Negotiable Instru- 
ments Act, the result of default in present- 
ment is that the hunizs cannot now ba 
made the basis of a claim either against 
Suraj Kumar and Chandar Kumar or against 
Chotte Lal as surety. 

The hundis appear to have been given 
to plaintifis-respondents by way of collateral 
security for the book debt and tha fact 


(2) 162 P. R. 1888. 
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that plaintiffs-respondents have elected not 
to make use of this collateral security, 
does not, in our opinion, deprive them of 
the right to recover the book debt from 
Suraj Kumar and Chandar Kumar, 

We accept the appeal and modifying 
the lower Appellate Court's decrea, we 
maintain the decree as against the defendants- 
appellants Saraj Kumar and Chandar Kumar 
only and we dismiss the suit as against 
the other three defendants-abpellants, Defend- 
ants-appellants Suraj Kumar and Chandar 
Kumar will pay plaintiffs respondents’ costs 
throughout and platntiffs-respondents will pay 
the costs throughout of the remaining three 
defendants- appellants, 

Appeal accepted. 





ALLAHABAD HIGH COURT. 

First Civic APPBAL No. 345 or 1911. 
January 15, 1918. 
Present:—Justice Sir Henry Griffin, KT., and 
Mr. Justice Chamier. 
JAMILUNNISSA AND OTHERS —ÅPPELLANTI 
versus 
PITAMBAR DAS AND ANOTHER — 
RESPONDENTS, 

Mortgage—Subrogation—Payment by purchaser of 
prior incumbrance—Intention to keep prior charge 
alive— Presumption 

When the purchaser of an estate pays charges on 
the estate which he is not personally liable to pay, the 
question whether those charges are to be considered 
ag extinguished or as kept alive for his benefit is 
simply a question of intention The intention may 
be found in the circumstances attending the transac. 
. tion or may be presumed from a consideration cf the 
fact whether itis or is not for his berefit that the 
charge should be kept alive. 

Where mortgaged property is sold to a third person 
while under attachment in execution of a money 
decree and the purchaser pays of the mortgage, it 
must be presumed that he intended to keep the mort- 
gage alive for his protection. 

Gokaldas Gopaldas v. Puranmal Premsukh Das, 10 
O. 10854 111. A. 126; Dinobundhy Shaw Chowdhury 
v. Jhisgmaya Dasi, 29 O. 154; 12 M. L. J. 73; 4 Bom. L. 
R. 238; 6 0. W. N. 209; 29 I. A.9 (P. O.), followed. 

First appeal from a decree of the Sabordi- 
nate Judge of Bareilly. 

The Hon’ble Mr. Moti Lal Nehru (with 
him The Hon’ble Dr. Tej Buhadur Supru), 
for the Appellants. 

The Hon’ble Dr. Sundar Lal (with him 
Mr. Gobind Froshad) for the Respondents. 

JUDGMENT.—On June 22ad 1333, 


Akbar Husain mortgaged a 73 biswas share 
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in a village to Ram Oharan and Bhola Natl 
On September 7th, 1886, he sold the share 
to one Asghar Ali Khan. Ab the time of 
the sale, the share was under attachment in 
execution of a money decree which had been 
obtained against Akbar Husain. The actual 
date of attachment appears to be Augast 
28th, 1886. Shortly after purchasing the 
property, Asghar Ali paid off the mortgaga 
of Jane 22nd, 1583. Oa February 17th, 
1888, he mortgaged the share to one Nazir 
Khan. A sunit was brought on that mort- 
gage anda decree was obtained in execation 
of which the share was sold tothe present 
plaintiffs in April 1897. After the pure: 
chase by the plaintiffs, the share was put up 
for sale in pursuance of the attachment 
above mentioned, and six out of the seven 
and half biswas were purchased by defendants 
Nos. 1 to 9 or their ancestors. The defend- 
ants sued for possession of the property. 
The plaintiffs resisted tha suit, but it was 
held that they were not entitled as pur- 
chasers of the property to possession of it as 
against the defendants. The present suit was 
brought in August 1910. The plaintiffs claim 
to be entitled to enforce the original mort- 
gage of June 22ad, 1883. It is conceded that 
they stand in the same position as Asghar 
Ali and that if Asghar Ali was entitled to set 
up the mortgage of 1883 against the defend- 
auts, the plaintiffs are entitled to do so. The 
question is what was the effect of the dis» 
charge of the mortgage of 1883 by Asghar 
Ali. The Court below has held that he 
must be deemed to have intended to keep 
alive the mortgage of 1883 for the purpose 
of resisting any claim made by a purchaser 
ab an execution sale held in pursuance of 
the attachment, and the Couré has held 
that the plaintiffs are entitled to recover 
so much of the amount due on the mortgage 
of 1883 as if proportionate to the six 
bisw:s purchased by the defendants. In our 
opinion, the decision of the Coart below is 
correct. The case seems to us to ba 
governed in priaciple by the decisions of 
their Lordships of the Privy Council in 
Govalias Gopildis v. Puranmal Premsukh 
Das (1), and in Din ibun dhu Shaw Ohowdtury 
v. Jozmayı Dasi (2). La those cages, tas law 


(1) 10 ©. 1035; 11 I. A, 126. 
(2) 29 C. 154; 12 M. L. J.73; 4 Bom. L. R. 233; 6 
O, wW. N. 209; 29 1. A. 9 (P. C.). e 
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ow the subject is stated thus:— When the 
owner of an estate pays charges on the estate 
which he is not personally liable to pay, 
the question whether those charges are to 
be considered as extinguished or as kept alive 
for his benefit is simply a question of inten- 
tion. The intention may be found in the 
circumstances attending the transaction or 
may be presumed froma consideration of 
the fact whether it is or is not for his benefit 
that the charge should be kept on foot,” In 
the present case, Asghar Ali paid off a debt 
which he was not personally liable to pay. 
He was, no doubt, aware at che time that 
the property had been attached and he 
cannot have intended to clear the property 
from the incumbrance for the benefit of any 
person who might purchase the property 
at an execution sale to be held in pursuance 
of the attachment. It must be presumed, 
we think, that he intended to keep the mort- 
gage alive for his own protection, The 
appeal is dismissed with costa. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Secoyp Civin Appeat No. 765 or 1909. 
December 12, 1912. 
Present: —Mr. Justice Kensington and 
Mr. Jostice Shah Din. 
INAMU LLAH—Derenpant—AppxLiant 
versus 
Musammat AISHA BI—Puatntire — 


RESPONDENT. 

Benami fransaction ~ Pr operty purchased tn name of 
adopted daughter by a Muhammadan—Nature of trans» 
action--Merriage settlement. 

Where a person brought up a daughter of his wife’s 
relative as his own child, bestowed great affection on 
her, married her to a cousin of his, spent a lot of 
money on the marriage, kept her husband as khane- 
damad and purchased a valuable garden and a house 
in her name with his own money ‘and treated that pro- 
perty as belonging to her up to the time of her death: 

Held, (1) that the purchase was really for the bene- 
fit of the adopted daughter and not merely benaini; 

2) thatthe transaction amounted in effect to a 
marriage settlement by way of gift of the money for 
which the property was purchased. 


Second appead from the decree of the Divi- 
sional Judge, Delhi Division, dated the 7th 
June 1909, varying that of the District Judge, 
Dellt, dated the 24th August 1908, decreeing 
claim in part, 
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Rai Bahadur Lala Sukh Dial and Mr. Pram 
Lal, for the Appellant. 

The Hon'ble Khan Bahadar Mr. TEENE 
Shañ and Mr. Dalip Singh, for the Respondent. 

JUDGMENT.—The following pedigree- 


tables explain the relationship of the 
parties :— 
A 
ILAHI BAKHSH 
Habibullah, Abdulla, 
Tnamullah, Hamidullah== -Salamti Jan 


defendant No. 1. “defendant No. 2, 


died in October 1906. 


(B) 
ALLAH Baxus Muhamedi Jan, 
defendant defendant 
No. 3 No. 8 


Abadi Jan,=-Abdul Majid=Aishabi, 
died in the beginning of 1907 plaintiff 


Musammat Salamti Jan. 





rie amma 


Kalsum Bi, Amna Bi, Muhammad Muhammad, 
‘defendant defendant Rafi, defendant 
No. 7. No. 6 defendant No, 4. No. 5. 


The plaintiff, Musammat Aisha Bi, brought 
the suit out of which this appeal has arisen 
for possession of 1/16th share of the estate of 
Musammat Salamti Jan, consisting of move- 
able and immoveable property and of a 
certain amouut of dower, alleging that the 
said Musammat Salamti Jan died, 14 years 
before suit, that on her death her father, 
Abdul Majid, and her husband, Hamidullah, 
succeeded to her estate as her heirs, that the 
said Abdul Majid also died before snit, and 
that the plaintiff as his widow was entitled 
to 4th share of his moiety in Musammat 
Salamti Jan’s property, or, in other words, 
to 1/16th share of the estate left by her. The 
detail of the property as given in the en 
was as follows :— 

(1) A garden known as Laldeh Garden. 

(2) One house situate in Kishen Ganj. 

(3) One house situate in Baradari Wazir. 

(4) Ornaments, clothes and other articles 
of dowry valued at Rs. 5,000. 

(5) Dower arhounting to Rs. 2,500. 

The defendants to the snit were :— 

(1) Inamullah, who had brought up 
Musammat Salamti Jan frum her childhood 
and had celebrated her marriage, and in 
whose house she had lived with her hus. 
band, Hamidullah, and died in Octobar 1906, 
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(2) Hamidullah, husband of Musammat 
Salamti Jan, and (3) to (8) the other heirs 
of Abdul Majid, the deceased husband of the 
plaintiff, 

The claim was resisted principally by 
Inamullah defendant No. 1, who pleaded that 
Musammat Salamti Jan had left no immove- 
able property; that the garden in dispute 
bad been purchased benam? in her name 
by him and he was the beneficial owner; 
and that the two houses-in suit were also 
his property and Musammat Salamti Jan 
had nothing whatever to do with them. 
Defendant No. 2 admitted that Musammat 
Salamti Jan had left the moveable and 
immoveable property specified in the plaint, 
but pleaded that the amount of her dower 
was Rs. 1,500, and not Rs. 2,500 as 
alleged by the plaintiff, and thatthe said 
dower had been paid by him to Musammat 
Salamti Jan. The District Judge drew eight 
issues covering all the mattersin dispute 
between the parties, and held: 

(1) that the Laldeh Garden had been 
purchased by Inamullah in the name of 
Musammat Salamti Jan merely asa benam? 
transaction, his cbject being to purchase 
the property for his own benefit; 

(2) that the Kishen Ganj house had 
not been purchased, as alleged by the 
plaintiff, by Musiammut Salamti Jan about 
the year 1897 ; 

(3) that Inamullah did not make a verbal 
gift of the house situate in Baradari Wazir 
to Musammat Salamti Jan at the time of 
her marriage; 

(d) that Musammat Salamti Jan had left 
no ornaments or clothes or other moveable 
property of which Inamullah was in 
possession ; and 

(5) that the amount of the deceased 
lady’s dower was Rs 1,500 only which 
had not yet been paid by her husband, 
defendant No. 2, who, therefore, was liable 
to the plaintiff for payment of the 1/6th 
share of the said amount. Upon these 
findings, the District Judge dismissed the 
suit against Inamullah, but passed a decree 
in plaintiff’s favour for Rs, 93-12.0 against 
Hamidullah alone. ° 

On appeal by the plaintif, Musammat 
Aisha Bi, the learned Divisional J udge, while 
agreeing with the District Judge that the 
alleged gift of the Baradari house by Inam- 
ullah to Musammat Salamti Jan at the time 
of her marriage was uot proved, and that 
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the claim to the ornaments and clothes, »f- 
any, which had .been left by Musammat- 
Salamti Jan, had not been substantiated, 
held, differing from the District Judge in 
this respect, that the Laldeh Garden and 
Kishen Ganj house were both the exclusive 
property of Musammat Salamti Jan, having 
been purchased by Inamullah in her name 
and for her benefit and to be held and 
enjoyed by her as their sole beneficial 
owner. The learned Judge accordingly gave 
the plaintiff a decree for possession of 
1/16th share of the said garden and house 
but maintained the deeree of the District 
Judge dismissing the rest of her claim 
against Inamullah. Hamidallah had also 
appealed from the decree as regards the 
dower which had been passed against him, 
but the Divisional Judge dismissed the. 
appeal, holding that he had failed to prova 
that he had paid the dower to Musimmat 
Salamti Jan in her life-time. f 

From the decree of the Divisional Judge 
passed upou Musammat Aisha Brs appeal, 
two cross-appeals have been preferred to 
this Court, one by Inamullah (No. 765 of 
1909) and the other by Musımmat Aisha 
Bi (No. 1286 of 1909); the two appeals 
have keen heard together and will be 
disposed of by this judgment, Taking np 
Ioamullah’s appeal first, we must say at 
once that the reasons given by the learned 
Divisional Judge-for holding that the Laldeh 
garden and the Kishen Ganj house had 
been purchased by Inamullah for the 
exclusive use and benefit of Musammat 
Salamti Jan, and not benimi for himself, 
are conclasive against him, and we think 
it unnecessary to deal at length With this 
part of the case. The garden in question 
was purchased ander a registered sale-deed’ 
dated the 4th August 1895, (Exhibit D-1.) 
for Rs. 4,000*in the names of Mustmmat 
Salamti Jan and one Umrao Singh in equal 
shares, and subsequently the half share of. 
Umrao Singh was purchased under the 
sale-deed dated the 7th February 1896, 
in the name of Musammat Salamti Jan, 
By these two deeds, therefore, Musammat 
Salamti Jan became the sole owner of the 
garden; but Inamullah has contended 
throughout this litigation ¢hat* both the 
transactions were benimz, and that since 
the fands were supplied by him on both’ 
the occasions (which has not been disputed), 
it was he who was the real purchaser of 
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the property, and not Musammat Salamti 
Jan. This contention has to be examined 
with reference to the nature of the relations 
subsisting between Inamullah and Salamti 
Jan at the time of the purchasa in question 
and also in the light of the attendant 
circumstances, The following extract from 
‘the judgment of the District Judge shows 
that Musimmat Salamti Jan was regarded 
with precaliar affection by Inamuliah and 
was in fact treated by him as his 
daughter : — 

‘From the statements of defendants Nos. 1 
and Zand Abdullah father of defendant No. 2, 
itis evident that Musammat Salamti Jan, 
“who was the daughter of the niece of 
TInamullh’s wife, was left ‘motherless 
while yet a child. Inamullah being 
childless, his wife took Musammat Salamti 
Jan to her own house and brought her up like 
ker own child. Inamullah bestowed all sorts 
of affection on her. They married her to 
Hamidulah, a cousin of Inamullah, some 
eighteen years ago, when Musammat Salamti 
Jan was only tenor eleven years old She died 
about two years ago at the age of about 27. 
Defendant No. 2 with Musammat Salamti Jan 
lived with [Inamullah as khanadamad. They 
were entirely supported by Inamullah till 
Musammat Salamti Jan’s death. They were 
treated with affection and liberality by 
Inamullah. Hamidallah fell ont with 
Inamullah after Musammat Salamti’s death, 
because the latter had re-married himself a 
year ago, onthe death of his first wife. 
Inamullah spert lots of money on her 
marriage.” 


Itis #dmitted before us that no less than 
about Rs. 7,000 was spent by Inamullah on 
Musammot Salamti Jan’s marriage; and 
although the exact date of the marriage is not 
known, it was probably very shortly before or 
after the marriage that the Laldeh Garden 
was purchased by Inamullah in the uame of 
Musammat Salamti Jan. Mutation of names 
followed in the revenue papara, and, as the 
Divisional Jadge points ont, the husband of 
Musammat Salamti Jan took part in the 
management of the garden along with 
Inamullah, though, as the garden is not 
shown to havé@yielded any profit, it is not 
clear upon the record how the profits, if any, 
were appropriated. itis clear to us that 
Inamullah, who stood in loco parentis to 
Musammat Salamti Jan and who had spent 
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a larza amount of money in bringing her up 
andin calebrating her marriage aud who 
after the marriage kept the married couple 
in his own house, intended to make a provi- 
sion for their maintenance by purchasing 
some property for her benefit, and that he 
carried out this object by effecting the 
purchase of the Laldeh garden for Rs. 4,000 
in her name. The transaction amounted 
in effect to a marriage settlement in the shape 
ofa gift of Rs 4,009 to Musammat Salamti 
Jan with which the garden in dispute was 
purchased for her; and considering that she 
was a pirdahnashin lady, the insertion of 
whose name inthe two sale deeds of 1895 
and 1896 as a mere bentnt purchaser would 
in no way help Inamallah in the attainment 
of any ulterior object, it is clear that the 
real intention was aad could only have been 
to make her the beneficial owner of the 
property. Inamullah has throughout urged 
that it was merely ‘for her pleasure” that 
the garden was purchased by him in her 
name, but his Advocate was wholly unable 
to explain to us how the nominal inser- 
tion of her name in the sale deeds with 
no beneficial interest in the property 
purchased could contribute to the pleasure 
of Musımmat Salamti Jan. The argument 
is so puerile that it is unnecessary to attempt 
to refute it; and, in our opinion, Inamullah 
has entirely failed to prove that the de- 
ceased lady was a benamz purchaser of the 
garden. = 

This conclusion is farther strengthened 
by the mutation proceedings which took 
place after the death of Musimmai Salamti 
Jan in 1903. In the statement, which 
Inamullah made before the Tehsildar on 
the 17th November 1906, he did not 
say thatthe garden was his own property, 
but he claimed it as the heir of Musammat 
Salamti Jan. Hamidullah objected to muta- 
tion of the whole garden being miade in 
Tuamullah’s favour and claimed rights of 
inheritance therein to the extent of a moiety; 
this was admitted by Inamullah on the 
5th June 1907, and mutation was effected 
in their names in equal shares. 


For the above reasons, we hold, in agree- 
ment with the learned Divisional Judge, 
that the Laldeb garden was the property 
of Musammat Salamti Jan, and it follows 
that the plaintiff is entitled to a 1/16th 
share therein, 
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‘As regards the Kishen Ganj house, the 
matter is equally clear. The original sale- 
deed relating to that house has not been 
produced by either party; and Inamullah 
has made conflicting statements in the 
“Courts below onthe question whether the 
deed was in favour of his wife or in favour 
of Musammat Salamti Jan. The important 
point to note, however, is that in a statement 
made by Inamullah on the 9th December 
1907, in the Court of Small Canses, Delhi, 
in a suit which was brought by him for 
recovery of rent of this very house against 
one Rahim-ud-din, he admitted that the 
sale-deed relating to it had been executed 
in favour of Salamti Jan. The suit was 
originally brought against Rabim-ud din, 
alone, but subsequently Hamidullah, husband 
of Musammat Salamti Jan, was added as 
defendant; and on his pleading that the 
house of which the rent was claimed belong- 
ed to his wife and not to Inamullah, the 
latter admitted that the sale-deed was in 
her name, but added that it was he who 
had provided the funds and that Musammat 
Salamti Jan’s name was entered in the 
deed merely as a benamt purchaser. In 
the present suit, Inamullah has admitted 
that the deed had been in his possession, 
but says that it has been lost. The alleged 
loss has not been proved; and since he 
does not produce the deed, the presumption 
that, if produced, it would have gone against 
him is a Very strong one indeed. This 
presumption, taken with the explicit admis- 
sion made by Inamullah in 1907 that the 
deed was in favour‘of Musammat Selamti 
Jan, shows that the house in suit was the 
property of that lady ; and that being the 
case, the plaintif is entitled to claim a 
share therein as an heir to her deceased 
husband who had become owner of one-half 
of the, estate left by Musammat Salamti 
Jan. We hold, therefore, that in regard 
to the Kishen Ganj house also the decree 
of the Divisional Judge is correct. 


Coming now to the cross-appeal of Musam- 
mat Aisha Bi, No. 1286 of 1909, her learned 
Counsel has not seriously pressed her claim 
as regards the Baradari house and tke 
moveable property, except the jewelry 
alleged to have been left by Musammat 
Salamti Jan. As to this latter property, 
he has urged that since admittedly the 
deceased lady possessed jewelry of the value 
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of Rs. 1,750, and she died in the house” 
of Inamullah, the latter must have taken 
possession of the same and converted itb 
to his own use. The oral evidence of a 
few witnesses has been relied upon in esn- 
nection with this part of the case, bat it 
is of so unsatisfactory a character that we 
agree with the Divisional Judge in holding 
that this part of the plaintiff’s claim has 
not been made out. 

As a result of the above findisgs, we 
dismiss both the cross-appeals, and as the 
parties have only partially succeeded in 
this litigation, we think that they should 
bear their own costs in this Court and we 
direct accordingly. 

Appeals dismissed. 





ALLAHABAD HIGH COURT. 
Seconp O:ivu, Aepeat No, 296 or 1912. 
January 2, 1913. 
Present:—Mr. Justice Chamier. 
RAHIM BAKSH—Putaratisr— APPELLANT 
versus 


S. M. RICH—Derenpant—RegponpDenr. 

Cantonments House Accommodation Act (II of 1902), 
ss. 6, 8, 9, 18, 21—Dispute as to rent—Reference to 
arbitration committee—Decision of committee final— 
‘Military Officers, meaning of — When amount of rent is 
matter of contract~Procedure —Fresh appropriation. 

When there is a dispute between the owner and 
the tenant as to the rent of a house sibuated in a Can- 
tonment and the matter is referred to the arbitration 
committees appointed under the Cantonments House 
Accomodation Act, 1902, the decision of the committee 
is final and is binding on both parties, whether the 
committee was asked to consider the qaestion of 
alterations and improvements or nob, 

The words ‘a Military Officer’ and ‘the Military 
Officer’ in sections 6, 8 and 18 of the Act refer only to 
the particular Military Officer, at whose instance a 
notice is issued under section 9 and not to his succes- 
sor-in-office. 

The Act contemplates a fresh appropriation of rent 
whenever the owner of a housein Cantonment refuses 
to let it at reasonable rent to a military officer, who 

san bring himself within section 8 (2) of the Act. 

Where the procedure prescribed by the Act is not 
followed, the amount of rent payable by a military 
officer is a matter of contract, express’ or implied, 
between the owner and that officer. 


Second appeal from a decision of the 
District Judge of Jhansi. 

Mr. D. O. Banerji, for the Abpallani, 

Mr. Hoskins, for the Respondent. 


JUDGMENT.—The appellant is the owner 
of a house in the Jhansi Cantonment. The 
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e respondent occupied the house from October 
16th, 1903, till the end of June 1910, and 
from the beginning of November 1910 till 
the end of March 1911. The question for 
decision in this appeal is whether the respond- 
ent is liable to pay rent during the period of 
his tenancy at the rate of Rs, 75 per mensem 
as contended by him or at the rate of Rs. 100 
per mensem as contended by the appellant. 
The Muasif decided in favour of the appel- 
lant. The District Jadge decided in favour 
of the respondent. 

The house was buili and besame ready for 
occupation in 1905. A Major Stevens, who 
was Brigade Major, offered to take the house 
ata rent of Rs. 100 per mensem but the 
appellant demanded a higher rent. At the 
instance of Major Stevens, a notice was issued 
tothe appellant under section 6 of the 
Cantonments (House Accommodation) Act, 
1902. The appellant lodged an objection 
under section 18 of the Act and a committee 
of arbitration was constituted to inquire into 
the matter. The committee fixed the rent 
at Rs. 75 per mensem. Major Stevens 
entered into possession and, notwithstanding 
the decision of the committee, paid rent at 
the rate of Rs. 100 per mensem, the rate 
which he had himself offered in the first 
instance. Itis common ground that rent 
wag paid at that rate so long as the house 
was occupied between 1905 and 1903. 


The respondent arrived upon the scene in 
October 1909, and entered into occupation 
of the house on the 16th of that month, 
The Munsif finds that he agreed to pay rent 
at the rate of Rs. 100 per mensem, but the 
District Judge finds that there was no express 
or implied agreement on the part of the 
respondent to pay rent at that rate. The 
learned Judge has accepted the account given 
by the respondent, namely, that he went to 
the appellant's shop to take’ the house, that 
appellant then demanded rent at the rate of 
Rs. 100 per mensem, that the respondent 
demurred to that, made no agreement at all 
and entered into possession, feeling certain 
that the rents of all houses in Cantonments 
were fixed and thinking that he would have 
to pay the fixed rent and no more. 

In February 1910, the appellant applied 
to the authorities, under section 21 of the 
Act, that the dispute between himself and 
the respondents should be referred to a com- 
mittes of arbitration. Ho stated, what! is 
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now admitted, that the preceding tenints had 
paid him Rs. 100 ner mensem and „he also 
alleged that the house had been much improv- 
ed since the decision of the committee of 
1905 The second committee decided that 
the rent should be Rs. 100 per mensem. The 
respondent was not satisfied with this and 
the Cantonment Authorities consulted the 
Legal Remembrancer, who advised them 
that the committees of 1919 had acted 
ullra vires because the only ground on 
which they could have been asked to 
reconsider the rent was that additions or 
improvemehts had been made to the house, 
whereas they had not been asked to proceed 
upon that ground and that they had in 
fact determined the rent on other consider- 
ations, Accordingly, a third committee was 
constituted and they proceeded to fix the 
rent at Rs. 75 per mensem. The Courts 
below have found, and the respondent’s Coun- 
sel here admits, that the third committee 
was constituted illegally and that their deci- 
sion may be disregarded. The District Judge 
seems to have accepted the view of tha 
Legal Remembrancer that the committee of 
1910 acted ultra vires, and he has, to use his 
own words, ‘fallen back’ on the decision of 
the first committee., He seems to have held 
that the decision of the first committee held 
good not only during the tenancy of Major 
Stevens but during the tenancy of any suc- 
cessor in the appicntment of Brigade Major. 

lt appears to me that the opinion of the 
Legal Remembrancer followed by the Dis- 
trict Judge was clearly wrong. Section 21 
of the Act provides that if the owner and 
the tenant of a house disagree (a) as to any 
change in the rent of the house which is 
proposed in consequence of dilapidations or 
additions to buildings or for any similar 
reason or (b) any matter relating to rent or 
repairs not otherwise provided for by this 
Act, either the owner or the tenant may re- 
quire that the matter be referred to a com- 
mittee of arbitration. 


The appellant desired a reference to arbi- 
tration upon two grounds as already stated 
and the committee was convened “to con- 
sider the rent.” The Act declares that the 
decision of the committee shail be final. The 
fact, (if it be a fact), that the committee 
were not asked to consider and did not con- 
sider the question of alterations and im- 
provements, cannot affegt the finality of their 


710 


decision, for the appellant did not ask for 
a reference on that ground only. There 
was a dispute between the appellant and 
the respondent as to the rent payable, which 
clearly came within section 21 of the Act, 
and the committee were required to ‘con- 
sider the rent.’ In my opinion, there can be 
no doubt that the decision of the committee 
was binding upon both parties. 


Supposing, however, that the committee 
acted wzlira vires, as the Legal Remem- 
brancer advised and the District Judge has 
decided, the result appears to me to be the 
same. The rent fixed by the committee 
of 1905, appointed at the instance of Major 
Stevens, was to be deemed under section 18 
of the Act to be the rent payable by that 
officer, but I cannot agree with the District 
Judge that the words “a military officer” 
and “the military officer” in sections 6, 8 
and 18 refer not only to the particular mili- 
tary officer, abt whose instance a notice is 
issued, under section 9, but also to his suc- 
cessors-in-ofiice. The words obvioasly and 
unmistakably refer only to the former. 
The District Judge observes that if this is 
the correct construction, there should be a 
fresh ‘appropriation’ under section 6, when- 
ever a fresh tenant wishes to occupy a house, 
and that there is no object in ‘registering’ 
the rent. It appears to me that the Act 
does contempiate a fresh appropriation when- 
ever the owner of a house in Cantonments 
refuses to lef it at reasonable rent to a mili- 
tary officer, who can bring himself within 
section 8 (2) of the Act, and that the object 
of registering the rent is shown by the first 
explanation to that section. 


But that explanation, of course, applies 
only to an application made by a military 
officer under section 8. It cannot be treated 
as an independent provision allowing any 
military officer to take possession of a house 
without * follewing the procedure laid down 
in section 8 and to decline, in any event, 
to pay more than the registered rent. 
Where the procedure prescribed by the Act 
is not followed, the amount of rent payable 
by a military officer is a matter of contract, 
express or implied, between the owner and 
himself, Ordinarily, no doubt, the owner 
would be willing to accept the registered 
rent, for he knows that if he sets the 
procedure of the Act in motion, the committee 
of arbitration will not award him a higher 
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$ 
rent than the registered rent, unless for good * 
cause shown. 

Apart from the Act, the case is perfectly 
clear. The appellant demanded Rs. 100 
as rent. The respondent did not agree to 
pay that amount, according to the District- 
Judge, bnt he took possession knowing 
that the appellant had not agreed 69 
accept a lower rent. If the case had. 
rested there, I skould have held that the 
respondent was liable to pay rent at the rate 
of Rs. 100 per mensem. That was the rent 
which had been paid by previous tenants and: 
the respondent was not led to believe that 
the appellant would accept less. As a matter 
of fact, the respondent’s locum tenens paid 
rent at the rate of Rs. 10) per mensem for 
the four months during which he occupied 
the house in 1910, though this does not affect 
the issue. 


In my opinion, any doubt that there might 
have been as to the amount of rent payable 
was set at rest by the second committee of 
arbitration. For the above reasons, I hold 
that the decision of the Munsif was right 
and should not have been disturbed. I 
allow the appeal, reverse the decision of the 
District Judge and restore that of the Mansif. 
The respondent must pay the appellant’s 
costs throughout, 


Appeal allowed, 


MADRAS HIGH COURT. » 
Civi Appeat No. £02 cx 1909. 
October 2, 1912. 
Present:—Mr. Justice Ayling and 
Mr. Justice Napier. 
GUNTUPALLI RAMANNA AND OTHERS 
— PLAINTIFFS —— APPELLANTS 
versus 


GUNTUPALLI ANNAMMA AND OTHRAS 


—~ DEFENDANT 3-— RESPONDENTS, 

Limitation—Declaratory suit-—Hindu Law-—~Widow— 
Alienation—Declaratory suit by remote reversioners — 
Cause of action—Limitation Act (XF of 1877), Sch. 
I, Arts. 120, 125. 

A suit by a remote reversioner to geclare that an 
alienation by a Hindu widow is not binding on the 
reversioner after her life-time is governed by Article 
120 and not by Article 126 of the Limitation Act. | 

Kalavathal v. Thirwppathi Pallavurayan, 10 M. In 
J, 229, followed. | 


Val. XVIII) 
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* 


Such a suit cannot be brought within the scope of 
Article 125 even by allegations of collusion on the 
part of the nearest reversionera. 

Ordinarily, the right to sue ina case of this nature 
must be taken to accrue at the date of alienation. 
The fact that plaintiffs came to know of the collu- 
sion of the nearest reversioners subsequent to the 
alienation is not a ground for exemption from limi- 
tation till date of knowledge. 


Appeal from the decree of the District 
Court of Guntur in Original Suit No. 48 
of 1908. 

Mr. P. Nagabhushanam, for the Appel- 
lants. 

Mr. B. Narasimha Rao, for the Respond- 
ents. 

JUDGMENT.—In our opinion, the District 
Judge has rightly held the suit to be 
barred by limitation. It isa suit by a 
remote reversioner to declare that an 
alienation by a Hindu widow dated 28th 
July 1898 is not binding on the reversioners 
after her life-time and itis filed in 1908, 
Such a suit cannot, in onr opinion, be 
brought within the scopeof Article 125 
even by allegations of collusion on the part 
of the nearest reversioners. Our attention has 
bsen drawn to the Full Bench judgment 
in Ohtruvolu Ponnamma v. Ohiruvolu Perrazu 
(1) but their Lordships in that case 
refrain from expressing a definite opinion 
as to whether Article 120 or 1235 applies. 
The jadgment in Second Appeal No. 281 of 
1899 Kalavathal v. Thiruppathé Pallavarayan 
(2) is distinct authority that Article 125 
does not apply and we concur in that 
view. The only alternative Article is Article 
120 which allows a period of six years 
after the right to sue aceraes. Ordinarily 
the right toaue in acaseof this nature 
must bə takan to acerae at the date of 
the alienation and in the plaint as originally 
filed thisis the date givenas the cause 
of action. It is argued for the appellants 
that under the ruling ih Rant Anund 
Kunwar v. Court of Wards (3), where 
a remote reversioner sues alleging collusion 
on the part of the next reversionsr, his 
right of suit should be taken to acorue 
not onthe date of alienation but on the 
date of collusion. We do not understand 
she judgment in that case to lay down 
anything, of the kind but merely that 
where the next reversioner has colluded, 


) 29 M. 390; 1 M. L. T. 183; 16 M. L, J. 307. 
2) 10 M. L. J. 229. 
(3) 6 Q, 164; 8 0. L. L» 381; 8 1. A. 14, 
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a remoter reversioner may take his place 
in bringing the suit. However this may 
be, in the present case the plaint even 
as amended does not show the ground of 
exemption from limitation as required by 
Order VII, rule 6, Civil Procedure Code, 
The amended paragraph No. 5 does not 
set out how or when the nearest reversioner 
(3rd defendant) colluded with Ist defendant 
but merely that the plaintiffs came to know 
of his collusion in 1903. 


We, therefore, hold the suit to be time- 
barred and dismiss the appeal with costs. 
Appeal dismissed, 


+ 





ALLAHABAD HIGH COURT. 
First Civit APPEAL PROM ORDER No. 66 
or 1912. 

January 21, 1913. 

Present: —~Mr. Justice Tudball and 
Mr, Justice Rafique. 

GULAB CHAN D—Derenoant—AppELLAnt 
Versus 

SHANKAR LAL AND OTHERS — PLAINTIFFS 

~ RESPONDENTS. 

Civil Procedure Code (Act V of 1909), O. TX, r. 13 — 
Application for appointment of guardian of minor defend- 
ant before admission of suit opposed—Fresh notice for 
admission of suit necessary -Dx parte decree—Appear. 
ance. 

A. instituted a suit against B. and his minor bro. 
ther. Before the admission of the suitea notice was 
served upon B. as to whether he had any objection in 
being appointed guardian od litem of the minor 
defendant. B. opposed the application and another 
guardian was appointed. No notice was served on B, 
after the admission of the suit, and the Gourt pro. 
ceeded to decide the case ex parte: 

Held, that B. was entitled to a fresh notice after 
the admission of the suit and it was the duty of the 
Court to serve the summons afresh on B, after the 
suit had been registered. 

First appeal from an order of the Sabordi. 


nate Judge of Agra. . i 

Mr. L. M. Banerji, for the Appellants. 

Mr. B E. O' Oonor(with bim Mr. Mohan Lal 
Sandal), for the Respondents. 

JUDGMENT.—The appellant, in this 
case, was the defendant in a sait, in the Court 
balow, which “was decreed ex pirte against 
him. Hə applied undar Order [{, rala 13 of 
the Code of Civil Procedure to have the 
ex parte decree set aside on the ground that 
summons had not been served on him and, 
therefore, he was unable to appear and defend 
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the suit. The suit was against the appel- 
lant and his minor brother, Harbilas, as 
owners of the firm Gulab Chand-Har Bilas, 
Harbilas was a minor and when the plaint 
was filed, there wasan application by the 
plaintiff asking the Court to appoint Gulab 
Chand as guardian of the minor. Notice of 
this application was issued to Gulab Chand. 
On the 27th of July 1911, he filed a 
vakalaitnama and objected to his appointment 
as guardian of the minor. His objection was 
allowed and finally on the Ist of September, 
one Musammat Champo was appointed guar- 
dian, On the same day, the spit was regis- 
tered and summons was ordered to issue. 
Summons was issued to Gulab Chand, but it 
was returned unserved. Therefore, the Court 
passed an order that as there was a zakalainama 
on the record, it was unnecessary to take any 
further step. The suit was decided ex parte 
against Gulab Chand. His application was 
rejected by the Court below on the ground 
that a vakalatnama, dated the 27th of July 
1911, had been filed and showed that a Vakil 
was appointed to defend the action filed and, 
therefore, service of summons was unnecessary 
after that. It is quite clear that on the 27th 
of July 1911, the only matter pending was 
the miscellaneous matter relating to the 
appointment of a guardian. The suit wag 
not registered and the Pleader wag appointed 
for that miscellanous matter. It was the 
duty of the Court to serve the summons 
after the suit had been registered. It is 
true that Galab Chand knew that a suit had 
been instituted, but he was entitled to 
receive a copy of the plaint and be informed 
of the date fixed in order that he might be 
able to protect his rights. Therefore, the 
order of the Court below is wrong. We allow 
the appeal, set aside the ex parte decree as 
against the present appellant and direct the 
Court below to restore the suit to its original 
number and proceed to hear and determine it 
according ta law. The costs of this appeal 
will abide the event. 


Appeal allowed; Oause remanded. 
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CALCUTTA HIGH COURT. . 
SECOND Oivin APPRAL No. 3413 or 1910. 
February 20, 1913. 
Present:—Mr. Justice Stephen and 
Mr. Justice Mallick. 
AZIMOODDIN—Derexpast No, 1— 
APPELLANT 
versus 
MATHURA MOHAN SAHA NND OTHERS 
— PLAINTIEFS— RE«PONDENTS, 

Patni Regulation (VIII of 1819), ss, 3, 5, 6— 
Patni, part of-— Alienation—Registration with zemindar 
— Part of patni, if may be atienated without registration 
with zemindar— Bengal Tenancy Act (VIII of 1885), 
gs, 12, 17, 195 {e)— Whether registration of transfer 
confers tiile without registration with zemindar~-Bengal 
Tenancy Act, whether applies to alienation of part of 

atni. , 
: The concluding words of section 6 of the Fatni 
Regulation forbid alienation of a part of a paini with- 
out the zemindar’s sanction, andthe earlier part of 
the section makes if impossible to force a zemindar 
to register or give effect to an alienation of a part of 
the patni. 

The Patni Regulation, therefore, provides rules for 
the alienation of the whole or a part of a patni taluk, 
and these rules cannot be affected by anything in 
the Bengal Tenancy Act, by force of section 195 (e) 
of that Act 

Consequently, the Bengal Tenancy Act does not 
apply to the alienation of a part of a patni taluk, and 
such an alienation though registered does not confer 
any interest on the transferee by virtue of sections 
12 and 17 of the’ Bengal Tenancy Act, unless it is 
registered with the zemindar according to the pro- 
visions of the Patni Regulation. 

Appeal from the decree of the Sub-Judge 
of Tipperah, dated May 28th, 1910, reversing 
that of the Munsif of Comillah, dated Sep- 
tember 24th, 1909. 

Babu Tarak Chandra Chalravarti, fur the 
Appellart. 

Mr. S. P. Sinha, Counsel, and Dr. Sarat 
Ohundra Basak, for the Respondents» 

JUDGMENT.—This is a second appeal in 
three analogous rené suits, in which two 
points are raised before us. The first arises 
thus. One Shukur Mamad was the owner of 
a patni which the plaintiffs-respondents pur- 
chased at an execution sale in execution of 
a decree for arrears of the rent thereof. He 
sold the patni to Durga Charan Roy, who 
purchased on bebalf of himself and his six 
brothers of whom one was Kali Kishore - 
Roy, who parted with all his interest in the 
patni exceptfive gandus. Subsequently, the 
rent of the patnz fell into great and the 
landlords brought four suits in respect of it 
against Rahim Bakhsh the son of Shukur 
Mamad, who had no interest in the pant, 
and Kali Kishore. They obtained decregs 


hand 
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ir? execution of one of which a sale of the 
paini took place at which the plaintiff became 
the purchaser. 

Neither Durga Charan Roy nor any of his 
brothers ever took any steps to have the 
alienation to them registered in the land- 
lord’s sherista but the sales were registered 
under section 12 of the Bengal Tenancy Act. 
In the first Comt, the plaintiff failed to 
recover from the defendants though it was 
held that he was entitled to the five aunas 
share of Kali Kishore, In the lower Appellate 
Court, the suits were decreed in respect of 
the entire claim. 

The first point raised before us which was 
not raised in either of the Courts below, is 
that the registration of the transfer to 
Durga Charan and his brothers operated to 
give them an interest in the land effected 
by force of sections 12 and 17 of the Bengal 
Tenancy Act, We consider that in view of 
section 195 (e) of the Bengal Tenancy Act, 
this proposition is unsound. 


The Regulation VIII of 1819 enacts 
(section 3) that patni taluks are valid, and 
transferable; in section 5 it prevents the 
zemindar from refasing to register and 
otherwise give effect to alienations but it 
entitles him to exact afee and demand 
security from the transferee, and by section 
6 he may refuse to register a transfer until 
the fee is paid, and the security registered. 
This section concludes: “Ib is hereby pro- 
vided that the rules of this and of the 
preceding section shall not be held to apply 
to transfers of any fractional part of a 
print taluk, nor to any alienation other than 
of the entire interest: for no apportionment 
of the zemindar’s reserved rent can ba allowed 
to stand good unless made under his special 
sanction”. In terms, the proviso of section 6 
applies only to the zemindar’s right to 
exact afee and demand security, as the 
zenindar’s rigbt to refuse to register or to 
give effect to an alienation, seems to be 
taken away by section 3, but it is impossible 
to read the concluding words of the section 
as doing less than forbidding alienation of 
a part of the patni without the zemindar’s 
sanction and the earlier part makes it im- 
possible o foyce a zemindar to register or 
give effect to au alienation of a part. The 
Regulation, therefore, provides rules for the 
alignation of the whole or a part of a patni 
taluk, and these cannot be affected by any- 
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thing in the Benal Tenaney Ast, by force 
of section 195 (e). The appellant’s argument, 
therefore, which is that the Bengal Tefiancy 
Act applies to the alienation of part of a 
patni taluk, because its operation is consistent 
with the provisions of Regulation VIII, must 
fail, in so far as it is sought to show that 
alienation of a part of a patni is valid with- 
out registration with the zemindir. 

The second point raised by the appellants 
is that Shaha Banu, an infant zemindar, is 
improperly omitted from the list of plain- 
tiffs, because she was born before the decree 
in the suit. The fiadings of fact, however, 
only show that she was born before the sale 
money was withdrawn. This point, therefore, 
also fails, 

The result is that this appeal is dismissed 
with costs, 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Secondo Civin Appest No. 559 or 1912. 
January 30, 1913. 
Present:—Mr. Justice Rafique. 
ADL'i—DEFENDANT—ÅPPRLLANT 
VETSUS 
Musammat PERSONI— PLAINTIPE— 


RESPONDENT. 
Hindu Iaw— Maintenance of wife—Separate main. 
tenance—Legal cruelty—Husband marryiwy second wife 
and asking first wife to live subordinate to the second 


ife. 

The fact that a Hinda husband has taken a second 
wife to himself and neglects or shows unkindness to 
the first wife or assigas the latter an inferior position 
in the house, does not amount to legal cruelty which 
would justify the wife in claiming separate mainten- 
ance. 

Second appeal from the decision of the 
Subordinate Judgs of Saharanpur, dated the 
3rd February 1912. 

Mr, A. Haider, for the Appellaht. 


Mr, Parmeshwor Dyal, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit for maintenance brought by the plain- 
tiff-respondent, Musammat Personi, a Hindu 
wife, against her husband, the defandant- 
appellant. 

che claimed Rs. 5 per mensem as main- 
tenance on the ground that her husband 
had taken to himself another wife and had 
since then been ill-treating her (the plain- 
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tiff-respondent) and had turned her out 
of the house declining to support her any- 
more? ; 

The defendant-appellant resisted the suit 
by denying the alleged ill-treatment and 
expulsion of the plaintiff-respondent. He 
farther said that she was a woman of bad 
temper and worse manners. She was un- 
able to cook meals and do other house- 
hold work on account of which he had to 
take another and more suitable wife to 
himself. The plaintiff-respondent, he said, 
had been abducted from his house by her 
father who had instigated her to bring the 
present suit and made her children to return 
to him. He was willing to support her 
if she went back to live with him. 

The learned Muansif of Saharanpur, in 
whose Court the suit was brought, came to 
the conclusion, ona well-considered judg- 
mevt, that no legal cruelty had been proved 
and dismissed the claim. Oa appeal, the 
learned Subordinate Judge, though agreeing 
with the first Court that no cruelty or ill- 
treatment had been proved, was of opinion 
that “there were ample circumstances to justi- 
fy the conclusion that the woman owing to 
the conduct of her husband was in extreme 
mental agony.” And that the said circum- 
stances taken with the presence of a second 
wife in the house entitled the plaintiff-res- 
pondent to live separately from her husband 
and claim maintenance. He accepted the 
appeal and reversing the decree of the first 
Court, decreed the claim of the plaintiff-res- 
pondent. The husband has preferred a 
second appeal to this Court. 

The learned Counsel for the appellant con- 
tends that the taking of a second wife by a 
Hindn or the unequal treatment of the two 
wives by him or both taken together does 
not amount to cruelty in the legal sense of the 
word which would enable the aggrieved wife 
to live separately from her husband and 
claim s8parate maintenance. The allegation 
of cruelty, it is said, must be borne out by 
evidence which establishes actual violence 
by the husband of such a character as to 
endanger personal health or safety of the 
wife or a reasonable apprehepsion of such 
violence. In the present case, both the 
lower Courts have found that no violence 
of such a character was used by the defend- 
ant appellant. The lower Appellate Court 
misapprehended the law in thinking that the 
mental agony caused to the plaintiff-respond- 
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ent by the re-marriage of the defendanb- 
appellant or by her neglect or unkind con- 
dact to her entitled her to seek for separate 
maintenance, 

The learned Coansel has cited a number of 
cases in support of his argament, some of 
which are given below :— 

Jeebo Dhon Bunyıh v. Musammat Sundkoo 
(L), Sdéanath Mukerjee v. Srimutiy Hatmabutty 
Debt (2), Yamunnabat v. Narayan Narish- 
wir Pandse (3), Arumugam v. Tuiutanam, 
(4), Binda v. Kaunsilja (5), Dular Ker v. 
Dwarka Nath Misser (6), Halsbury’s Laws 
of England, Volume XVI, page 473. 

For the respondent, the reply is that under 
the Hindu law, the conduct of a Hindu hus- 
band, which tends to disgrace the wife, is a 
sufficient reason for her to live apart from him 
and to claim separate maintenance,’ It has 
been found by the lower Court that the de- 
fendant-appellant wanted the plaintiff-res- 
pondent to live in subjection to and under 
the orders of his second wife. Sach a posi- 
tion was an intolerable means of her disgrace 
and the plaintiff-respondent could never 
submit to it, She should, therefore, he al- 
lowed to live with her parents and the de- 
fendant-appellant should give her Rs. 5 per 
month for her support. 

The learned vakil for the pluintiff-respond- 
ent relies on the passage given at page 133 
of Colebroke’s Hinda Law Vol. If, Bk, 4. 
It is further argued that there ís a reason- 
able apprehension of the safety of the plain- 
tiff-respondent as her refusal to accept an 
inferior position to her ca-wife is bound to 
bring on her the displeasure and violence of 
the defendant-appellant. 

I think that the contention for the defend- 
ant-appellant must prevail. {t is not dis- 
puted that the only ‘ground, upon which a 
Hindu wife can claim separate maintenance, 
is that of habitual ill-treatment and cruelty 
on the part of her husband. The law as to 
what constitutes cruelty which would justi- 
fy a Hindu wife to live apart from her hus- 
band and to claim a separate maintenance is 
quite clear, 

A long and uniform course of decisions in 
this country has laid down the rule that the 


(1) 17 W. R. 522. e . 

(2) 24 W. R. 377. . 

(3) 1 B. 164. 

(4) 7 M. 187. A 
(5) 13 A. 126; A. W. N. (1891) 18 

(6) 84 C, 971. 
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act of cruelty which can be rocognized under 
the Hindu Law justifying a Hindu wife to 
claim separate maintenance, is the Jegal 
cruelty which would under the English Law 
support a suit for judicial separation. And 
under the English law to constitate legal 
eruelty, there must be actual violence by the 
husband of such a charactetT as to endanger 
personal health and safety of the wife or there 
must be a reasonable apprehension of it. 

The conduct of the husband causing mere 
pain to the mental feelings of the wife, how- 
ever wantonly caused or keenly felt, would 
not, according to English Law, fall within 
the definition of legal cruelty. In the present 
ease, there is the concurrent finding of the 
lower Courts that the defendant appellant used 
no violence endangering the health and 
safety of the plaintiff-respondent. Nor was 
there any reasonable apprehension of it. 

The fact that the defendant appellant has 
taken a second wife to himself and neglects 
or shows unkindness to the plaintiff-respond- 
ent or has assigned the latter an inferior 
position in the house, no doubt, must cause 
great mental agony to her, but it does not 
amount to legal cruelty. The text given 
in Colebroke referred to by the learned Vakil 
for the respondent is inapplicable. It rans 
as follows :— 

“But she who, though afflicted with ill- 
neas, is beloved and virtuous, must never be 
disgraced, though she may be superseded by 
another wife with her own consent.” This 
text is clearly not in point. It only des- 
cribes one of the circumstances under which 
a Hindu wife may be superseded, and in 
that case should be treated with consider- 
ation. Te defendant-appellant’s counsel will 
retort that the plaintiff-respondent was not 
superseded because she was afflicted with 
illness but because she was afflicsed with a 
bad temper and there is no.rule in Hindu 
Law which enjoins a husband to treat a bad 
tempered wife with consideration. The sug- 
gestion that the refusal of the plaintiff-res- 
pondent, in case she goes to live with her 
husband, to accept a subordinate possession 
to her rival wife would lead to violence 
by the defendant-appellant is an unfounded 
apprehension. The appeal prevails. I al- 
low it and “ sete aside the decree of the lower 
Appellate Court and restore that of the 
first, Court. QGogts are allowed to the ap- 
pellant. 

Appeal allowed, 


CALCUTTA HIGH COURT. 
Miscertaneous ivit Appeat No, 443 oF 1911 
AND Civit Rore No. 6380 or 1911. ° 
Febraary 14, 1913. 
Present:—Justica Sir Herbert Carndgf, KE., 
and Mr. Justice Beacheroft, 
BIPIN BIHARI BYJALI—Jopamest- 
DEBTOR—-APPELLANT 
versus 


KANTI CHANDRA MANDAL-—Decase- 


HOLDER— RESPONDENT, 

Civil Procedure Code (Act V of 1903), 8.115, 0, XXT, 
rr. 54 (2), 66 (2), 90—“Irregularity in publishing sale” 
—Irregular preparation of sale proclamation ~Omission 
to issue notice to settle details to be stated in sale pro- 
clamation —Failure to promulgate order of attachment 
—Fraud—Setting aside sale for fraud—Auction-pur- 
chaser no party to fraud —Question of law not of juris- 
diction, 

The irregular preparation of the actual sale pro- 
clamation, definitely announcing that a sale will be 
held and giving particulars regarding the property to 
be sold, is an irregalarity in publishing the sale with- 
in the meaning of Order XXT, rule 9) of the Civil 
Procedure Code. 

Therefore, the omission to issne the noties required 
by Order XXI, rule 65 (2) to be given to the decree- 
holder and the judgment-debtor before a sale pro- 
clamation is drawn up, is also such an irregularity. 

Failure to comply with the provisions of Order 
XXI, rule 54 (2), as to the promulgation of the order 
attaching the property which a decree-holder seeks to 
sell in execution of his derree, is also an irregularity 
in publishing the sale within the purview of rule 90. 
{Beachcroft, J. doubting but not disseuting), 

A sale in execution may be annulled on the ground 
of fraud even if ib were not proved that the auction- 
purchaser had been a party to the fraud 

An error of the Court below on this point ig an 
error of law and not a ground for interference by the 
High Court in revision under section 115%f the Civil 
Procedure Code. 

Obiter dictum:—The omission to issue to the judg- 
ment-debtor the notice prescribed by Order XXI, 
rule 22 of the Civil Procedure Code (corresponding 
with section 248 of theold Code), is not an irregularity 
in publishing the sale. 

Parashram Hanmanta v. Balmukund Lachiram, 32 B. 
572; 10 Bom. L. R. 752, relied upon. 


Appeal from the order of the District 
Judge of 24-Pergunahs, dated May 24th, 1911, 


reversing that of the Munsif of, Diamond 
Harbour, dated December 22nd, 1910. 


Babus Mohentra Nath Roy and Mohini 
Mohan Ohatterjee, for the Appellant and 
Petitiouer. 

Bibas Tara eAvshore Ohowdhury and Pro- 
bodh Ohan lra Ohatterjee, for the Raspondent 
and Opposite Party. 


JUDGMENT. 


Carnpurr, .—The appeal and the poeti- 
tion for revision before us attack an appel- 
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late order refnsiug to set aside an execution 
sale on the ground of material irregularity 
and fraud in publishing it 

As to the appeal, it is, and must be, con- 
ceded that, if the original application for the 
setting aside of the sale was within the scope 
of Order XXI, rule 90, of the Code of Civil 
Procedure, 1908, no second appeal lies. But 
it is contended that the application did not 
fall under that rule, neither of the irregu- 
larities complained of by the judgment- 
debtor being an “irregularity in publishing 
the sale,” and that it must, therefore, be 
held to have been made under section 47 of 
the Coda, in connection with which there is 
a right of second appeal, 


The irregularities in question are: —(1) the 
failure to publish in the manner prescribed 
by Order KAT, rule 54 (2), the order for the 
attachment of the judgment-debtor’s im- 
moveable property, and (2) the omission 
to issue the notice required by rule 6§ (2) 
to be given to the decree-holder and the 
judgment-debtor before asale proclamation 
is drawn up. 


In support of the suggestion that the 
second of these—which it will be convenient 
to deal with first—-was not an “irregularity 
in publishing the sale,” the learned Vakil 
for the appellant juodgment-debtor has cited 
Parashram Hanmanta v, Ralmokund Lachi- 
ram (1). Bab what that case decides— 
and, I venture to say, rightly decides— 
is that fhe omission to issue to the 
judgment-debtor the notice prescribsd by 
Order XXI, rule 22, of the presant Code 
(corresponding with section 248 of the Code 
of 1832) is not an irregularity in publishing 
the sale. Itis, therefore, not an authority 
for the present contention, which I have no 
hesitation in rejecting; for I find it im- 
possible to accept the view that the irregular 
preparation of rhe actual proclamation defi- 
nitely,announcing that a sale will bə held and 
giving particulars regarding the property to 
be sold is not an “irregularity in publishing 
the sale.” 


There remains only the question whether 
failare to comply with the provisions of 
rule 54 (2), as to the promulgation of the 
order attaching the property which a decree- 
holder seeks ta sell in execution of his dee- 
ree, comes within the purview of rule 90. 


_ (1) 82 B. 572; 10 Bom. L. R. 752, 


To this, the answer I would give is thaé the 
words irregularity in publishing the sale” 
are wide enough to cover such failure, and 
that there is no reason for construing them 
so narrowly as to exslude if. 

Tt must, I take it, be granted that the 
phrase “publishing the sale” does not refer 
to anything done after the sale has been held. 
In other words, it cannot mean publication 
of the fact that a sale has been held. First, 
because the law requires no auch subsequent 
publication; and secondly, because such sub- 
sequent publication could not possibly have 
any effect upon the sale already held, 
Indeed, the phrase can, so far as I oan ses, 
refer to nothing more or Jess than the action 
prescribed with a view to rendering public 
the fact that a sale is contemplated. 


Now, if there is one thing more certain 
than another, it is this, that the action pres- 
cribed by rule 54 (2) is preseribed solely 
with a view toa sale in execution, and that 
the effect, and one (if not the principal) 
object of it, alike is to let all the world, 
including the judgment-debtor, know that 
such a sale is in contemplation. It does this 
really as much as the subsequent sale pros 
clamation; for the contemplated sale does not 
necessarily take place even after the latter, 
and, therefore, neither the one nor the other 
does more than proclaim, arbi et orbi, the 
probability that there will be a sale. No 
doubt, the attachment may ba objected to, 
and any objections raised have to be decided 
by the executing Court. No doubt, a sale 
has to be ordered, under rule 64, after 
the disposal of such objections. No doubt, 
the subsequent sale proclamation is more def- 
nite and furnishes faller details as to the 
date of sale and the particulars regarding the 
property to bə sold. Bat, in so far as pub- 
lic advertisement of the sale goes, the only 
distinction I tau draw between the two is 
that the degree of probability that the pro- 
perty will be sold in execution may be 
greater after the latter proclamation of sale 
than after the earlier proclamation of attach- 
ment with a view to sale. 


That the matter has always been regarded 
in this light in Bangal I feel sure and also 
infer from the absence of amy c&se-law on 
the subject here. Fortunately, however, I 
find two instances in which the Allahabad 
High Court has placed the construction’ on 
the words which commends itself tome, In 
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Ram Ohand v. Pitam Mal (2), Brodhurst 
and Mahmood, JJ., held that absence of 
attachment at the time of sale was “a ma- 
terial irregularity in publishing or conduct- 
ing” within the meaning of section 311 of 
the former Code (corresponding with 
Order XXI, rule 90, of the present Code); 
while Mahmood, J., further pointed out— 
see page 515 of the report—that to hold 
otherwise would be to deprive a judgment- 
debtor of any appeal in this connection, 
sicce, in his view, the provisions of sec- 
tion 244 of the Code of 1882 (corresponding 
with section 47 of the Code of 1908) would 
be inapplicable and unavailable. And eleven 
years later, this decision was expressly fol- 
lowed in Sheodhyan v. Bholanuth (8) by 
Banerjee and Aikman, JJ., from whose 
judgment 1 cannot do better than quote:— In 
our opinion,” observed those learned Judges, 
“the absence of attachment . , did not 
amount to anything more aa a material 
irregularity in the publishing of the sale. 
An attachment is a step towards tho sale of 
the judgment-debtor’s property. The object 
of an attachment is to bring the property 
under the control of the Court, with a view 
to prevent the judgment-debtor alienating 
it, and thereby preventing its sale in execu- 
tion of the decree. In the case of immove- 
able property, one of the requirements of the 
law for perfecting an attachment is that the 
order of attathment should be publicly pro- 
claimed. The main object of the proclama- 
tion of the order is to give publicity to the 
fact that the sale of the particular property 
attached is in contemplation, and to warn 
all persons against taking a transfer of it 
from the*judgment-debtor to the prejudica of 
the rights of the decree-holder enforceable 
under the decree. The publication of the 
attachment issthus a step leading up te the 
publication of the sale, the actual proclama- 
tion of sale being a notice tothe public that 
the sale is tu take place on a particular date. 
The absence of attachment may, therefore, be 
deemed to bea material irregularity in the 
publishing of the sale.” 

This seems to me tobe both good law 
and good sense; and against it the only 
authority that the learned Vakil for the 
appellant “ham been able to cite, is the 
Bombay case which I have already mentioned 


(2) 10 A. 506; A. W, N. (1888), 195. 
(3) 21 A. 311, 


and shown to be beside the point. I have 
myself asvughb for further authority on the 
other side; but all I can find is the refasal 
of Sir Barnes Peacock to express any opinion 
upon the question when his Lordship deliver- 
ed the judgment of the Jndisial Committee 
in Macnaghten v. Mahabir Pershad Singh (4). 
That case, then, decides nothing; but it is 
perbaps permissible to remark that from it 
the fact transpires that, as far back as in 
1879, when it first came before the Courts 
in Bengal, the plea that a sale was void for 
material irregularity in publishing it because 
there had beens no proper attachment was 
raised; and such a plea, although is must 
surely have been taken again and again in 
this Province, has, so far as the reports show, 
never been thrown out. 

I would add one more observation in 
connection with this appeal. In Aasaraj Kunai 
v. Prosonna Kumar Roy (5), it has lately been 
held by this Court that, even where the irregu- 
larity complained of does not fall within the 
words used in rale 90, but must be dealt 
with under section 47, a sale ought not to 
be seb aside on account of it unless it ig 
shown to have caused substantial injary to 
the complainant. In the case before us, a 
sale proclamation was apparently duly JAAN 
after the attachment: consequently, it can 
hardly be suggested that any irregularity in 
the publication of the earlier notice of attach. 
ment can have affected the sale and pre- 
judiced the judgmeut-debtor at all. Even, 
then, if there were a second appeal in thig 
case, itis clear that it would be without 
merit and bound to fail. And in this con- 
nection, 16 is interesting to find that the 
special Committee appointed to settle the 
Draft Bill, which eventually became the Code 
of 1902, omitted, for the reason I have just 
indicated, any reference in rule 90 to an ir. 
regularity in publishing the order of attache 
ment, 

The result is that I would dismbss the 
appeal as incompetent. 

As regards the Rule, all [ need say is that, 
if the learned District Judge did hold that 
a sale in execution could not ba annnlled on 
the ground of, fraud unless it were proved 
that the auction- purchaser had been a party 

to the fraud, the most that can be urged 
is that he made a mistake in his law; but 


(4) 9 0. 656 at p. 660. 
(6) 4) C, 45; 16 fnd, Cas, 606, 
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that is not a ground for interference in re- 
vision under section 115 of the Code. The 
Rale, therefore, ought, in my opinion, to be 
discharged. 

The respondents (opposite party) are en- 
titled to their costs in both the appeal and 
the Rule; but I would allow only one hearing 
fee of three gold mohurs. 

Beacucrort, J.—The question is whether 
the words “material irregularity or fraud in 
publishing it” z.¢,, a sale, in Order XXI, rule 
90, cover the case of a failure to proclaim an 
attachment order under Order KAT, rule 54. 
Jf so, admittedly no second» appeal lies: if 
not, there is admittedly a second appeal, for 
the question between the parties is one under 
section 47, 

My own view is that the word “publish. 
ing” in Order XXI, rule 90 refers back to the 
word “published” in rule 67, which it may 
be noted was not to be found in section 289 
the corresponding section of the old Code, 
Act X1V of 1882. 

An order for sale under rule 64 cannot be 
made till after the property has been 
attached, and the proclamation under rule 54 
(e) is part of the attachment. Therefore, 
at the time of the attachment proclamation 
or sale is only a probability, to put it at the 
highest, for either of two contingencies may 
stop the sale; the decree may be satisfied, or 
the decree-holder may not take the neces- 
sary steps to procure an order for sale, 
After the order for sale is made, it is only 
satisfaction of the decree which will stop the 
sale except, of course, in such cases as are con- 
templated by rules 69 and 83. 

The difference between the two stages is 
this; in the first sale is only probability, in the 
second, it is a certainty. 

Form No. 24 Appendix E. of the Code, 
which is the form prescribed for the order 
contemplated in Order XXI, rule 54, also 
seems to suggest that the attachment pro- 
clamation is not intended to give notice of 
sale. It is a prohibitory order pure and 
simple. 

In ordinary parlance, “publishing” a sale 
would be understocd to mean a notice stat- 
ing the date fixed for the sale and particulars 
as to the property to be sold and I con- 
fess it seems to me to be a straining of 
language to say that an act is a publishing of 
the sale, whlch is done not only before the 
date is fixed but before it is finally decided 
that there will be a sale at all. 
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- However, the weight of judicial decision 
is against my view. Four Judges of the 
Allahabad High Court have taken the con- 
trary view, Ram Chand v, Pitam Mal (2) 
and Sheo Dhyan v. Bholanath (3), and as my 
learned brother also takes that view, I do 
not think I should be justified in pressing 
mine, 

There are observations in the case of 
Parashram Hanmania vy, Balmukund 
Lachiram (1), which support my view 
but that case cannot be considered as an 
authority on the point, for the present ques- 
tion was not before the learned Judges. 

I, therefore, agree in dismissing the appeal 
and discharging the Rule with costs. 


Appeal dismissed; Rule discharged. 


ALLAHABAD HIGH COURT. 
Seconp Crvit Appear No. 283 or 1912. 
February 1, 1913. 
Presenit:—Justice Sir Henry Griffin, Kr., and 
Mr. Justice Rafique. 

IMAM BAKSH— Drrenpant—AppsLLant 
Versus 
Musammat ANWARL BEGAManp OTHERS— 


PrLaintirrs — RESPONDENTS. 

Mortgage—Agreement in subsequent mortgage to pay 
money due under prior simple mortgage at time of re- 
demption of subsequent mortgage— Valid agreement— 
Consolidation Clog on equity of redemption. 

A simple mortgage was executed on 23rd August 
1892 in respect of a certain property. Subsequently, 
on the 27th August 1892, the mortgagor executed a 
usufrocutuary mortgage of the same property in 
favour of the same mortgagee. In the latter 
mortgage, the following clause was inserted:— 
‘Aur chunke ham mugira ne mublig 99 rupia bashmul 
nam Hakim Syed Qurban Husain shouhar apne ke 
bamoujib tamassuk mourakha 23 August 1892 ke 
murtahin mausuf se ba makfuli isi makan marhuna ke 
karz liye hain, woh aul is zar rehan se ada kar ke 
tamasuk wapis kar lungi.” 

Held, (1) that the agreement to re-pay the prior 
mortgage before redeeming the latter usufructuary 
mortgage was part and parcel of the latter contract 
and the parties were bound by it; 

(2) that the mortgagee could not redeem the 
usufructuary mortgage without at thesame time 
redeeming the simple mortgage. 

Brij Lal Singh v. Bhawani Singh, 82 A. 651; 7 Ind. 
Cas. 115; 7 A. L. J. 821, relied upon® ° 


Second appeal from the decision of the 
Additional Judge of Agra, dated the $th 
of February 1912. 

Mr. Rahmatullah, for the Appellant. 
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RAMA AIYANGAR v. JAGANNATHA PANDI AIYAR, 
Air, Ghulam Mujtaba, for the Respond- 


ents. 

JUDGMENT. —The plaintiff in this suit 
sought redemption of a usufructuary mort- 
gage executed by her in favour of the 
defendant on the 26th of August 1892. 
One of the defences tothe suit was that 
before the plaintiff is permitted to redeem 
the mortgage in suit, she should be obliged 
toredeem a simple mortgage, dated the 
23rd August 1892, also in favour of the 
defendant. The Court of first instance 
gave effect to this plea and in decreeing 
the suit directed the plaintif to redeem 
the earlier mortgage. On appeal, the lower 
Appellate Court allowed the plainatiff’s 
appeal and set aside that part of the order 
of the first Court directing payment of 
the earlier mortgage. The lower Appellate 
Court was of opinion that there was 
nothing in both the deeds to justify the 
mortgagee in insisting on payment of the 
money dueon the earlier mortgage of the 
93rd August 1892 before redemption of 
the mortgage now in suit. In second 
appeal to this Court, itis contended that 
the view taken by the lower Appellate 
Court is wrong and that the defendant 
is entitled to have the earlier mortgage 
redeemed before the mortgage in suit. 
Various rulings have been cited before us. 
We have to look to the deed of mortgage so 
as to ascértain as far as possible the 
intention of the parties. The material 
part of the mortgage-deed, dated the 26th 
August 1892, runs as follows—‘‘Aur chunle 
ham mugira ne mublig 99 rupiya bashmul 
nam Hakim Syed Qurban Husain shouhar 
apne kt bamou tbh tamassuk mourakha 23 
August 1892 ke murtahin mousvf se bama! ful? 
isi makan marhuna ke karz liye hain, woh 
aul is zar rahan se ada kar ke tamassuk wapis 
kar lungi’. It appears tọ us that the 
covenant to re-pay the prior mortgage of 
the 23rd August 1892 before redeeming 
the usufructuary mortgage of the 26th 
August 1892 is part and parcel of the 
latter contract betwen the parties and 
the plaintiff should be held to that con- 
tract. The present case appears to us 
to be governed by the ruling of Brij Lat 
Singh v. Bhawant Singh (1). We, therefore, 
allow this appeal, set aside the decree 
of the lower Appellate Court and restore 


(1) 32 A, 651; 7 A. L. J. 821; 7 Ind, Cas, 116. 
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that of the Court of first instanse. The 
appellant will have his costs both here 
and in the Court below and the *costs 
here will include fees on the higher 
scale, 

Appeal allowed. 


MADRAS HIGH COURT. 

Seconp Oivi Appear No. 1827 or 1911. 
February 12, 1918. 
Present:—Justioe Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 

SRI RAJAGOPALASWAMI TEMPLE 
THROUGH ITS TRUSTEE, RAMA AIYANGAR 
— PLAINTIEE— APPELLANT 
VET sus 
JAGANNATHA PANDI AIYAR— 


Derenpant— RESPONDENT. 

Landlord and tenant—Occupancy holding—Holding 
consisting of tope containing trees—Landlord’a right 
to trees—Melvaramdar and kudivaramdar, relations 
between—Inam grant of melvaram—Right of authorities 
to define the relation. 

The relations between the smelvaramdar and the 
kudivaramdar are governed by the law applicable to 
landlord and tenant, and it is not within the scope of 
the duties of the Inam authorities, granting the 
melvaram right to a person, to define such relations, 
The rights of the melvaramdar and kudivaramdar 
must, in the absence of any special usage, be de- 
termined according tothe provisions cf the Rent 
Recovery Act and other rules of law applicable to 
them. 

Where, at the time of an inam grant®f a melvaram 
right in an oceupancy holding, the holding consisted 
entirely of a tope containing only trees, the melva- 
ramdar has aright to the trees and the ryot is not 
entitled to cut them down for his sole appropria- 
tion. 

Badda Goddappa v. Maharajah of Vizianagaram, 30 
M. 156;17 M. L. J. 64; 2 M. L. T. 25, Rangayya 
Appa Rau v. Kadiyala Ratnam, 13 M. 249, Apparaw 
v, Narasanna, 15 M. 47, Narayana Iyyangar v. 


' Orr, 26 M. 252; 12 M. L. J. 444and Kakarla Abbayya 


v. Raja Venkata Pappayya Rao, 29 M. 24; 16 M. L. 
J. 8, explained and distinguished. 


Second appeal against the Taarn of the 
District Court of Tinnevelly, in A. S. No. 
878 of 1910, preferred against that of the 
District Munsif of Ticnevelly, in O. 8S. No, 
311 of 1903. 

Mr. M, A. °Tirunarayanachart, for the Ap- 
pellant. 

Mr. M. D. Devadoss, for the Respondent. 

JUDGMENT.—Tnhe plaintiff, the trustee 
of atemple, instituted the suit on behalf of 
the temple, as the inmamdar of a tope to, 
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recover half the value of the trees in the 
znam holding, cut and appropriated by the 
defendant, the occupancy ryoé of the holding. 
The plaintiff claimed to be the melvaramdar 
of the tope and alleged that, both by virtue 
of his right as melvaramdir and according 
to the usage, he was entitled to half of the 
valus of dead trees and trees cat by the 
ryot. The defendant pleaded that the plain- 
tilf was entitled only to a sum of Rs. 11-11-6 
a year and the road-ceas payable to Govern- 
ment out of the produce of the tope and 
that he himself was the absolute proprietor 
subject to the liability to the payment of that 
amount. The Distrieb_ Mansif and the 
learned District Judge have both found 
that the melvaram right in the land be- 
longed to the plaintiff and that his right is not 
that of one entitled only to a benefit to arise 
out of laud belonging to the defendant as 
proprietor. The Munsif also held that the 
evidence showed that the plaintiff’s claim 
to half the value of the trees was supported 
by the evidence of usage adduced by the 
plaintiff, and gave him a decree for Rs. 480. 
The District Judge held that, as melvaram- 
dar, the plaintiff was not entitled to any 
portion of the value of the trees in the hold- 
ing and that he also failed to establish any 
legal custom justifying his claim. He ac- 
cordingly dismissed the suit. Mr. Devadoss, 
for the respondent, has repeated before us 
the contention that the defendant is the 
absolute proprietor of the holding subject 
only to thg liability to pay Rs. 11-11-6 a 
year and the road-cess to the plaintiff, but 
we agree with the lower Courts that the 
plaintiff is the melvaramdar of the holding. 
The nam register and the inam patta show 
that the plaintift’s title to the land as 
inumdar was recoguised by the Government. 
The register, no doubt, mentions Rs. 11-11-6 
as the tree-tax payable for the land and 
Rs. 16-4-9 as the wet assessment. The object 
of mengioning this was to fix the quis-rent 
payable to Government by the inamdar and 
subject to the payment of the quit rent the 
plaintiff was recognised as the melyaramdar. 
The relations between the melvaramdar 
and the sudtvaramdar were governed by 
the law applicable to landlord and tenant, 
aud it was not the intention of the Inam 
authorities, nor was it within the scope of 
their duties, to define those relations. The 
rights of the melvaramdar and the kudivzram- 
dar must, therefore, be determined according 
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to the provisidns of the Rent Recovery Agt 
and other rules of law applicable to them. 
There is probably some conflict of opinion 
in the decisions of this Court with respect 
to the melvaramdar’s right to the trees in 
the land comprised in a ryot’s holding. Of. 
Bolla Godlappt v. Mahraja of Vizi- 
anagaram (1), Kangayyt Apparau v. Kadiyala 
Ratnam (2), Narayana Iyyngar v. Orr (3), 
App rau v. Narasanna(4)and Kakarla dbbayya 
v. Raja Venkat: Pappayya Rao (5). Bat all 
these decisions relate to cases where the hold- 
ing cousists of land oceapied mainly by culti- 
vating wet or dry crops, and the question 
for decision was whether the melvaramdar’s 
right would extend, in any measure, to the 
trees in the holding in the occupancy, and 
under the caltivation of the ryot, Bat, in 
the present case, the holding was, at the 
time of the znzm sattlement, and has, sub- 
sequently, been, a fope consisting of trees. 
In sush a case, there can be no doubt that 
the melvaramdar has a right to the trees 
and the ryo cannot be entitled to cut them 
down for his sole. appropriation. The cases 
referred to above have, therefore, no appli- 
vation and the learned District Judge.was, 
in our opinion, in ‘error in extending them 
to this ease. The plaintiff mast be held to 
ba entitled to a portion of the value of the 
trees cut by the defendant. The Judge held 
that the evidence as to usage was not suffi- 
cient to entitle the plaintiff to half the 
value on the basis of a customary right - 
apart from his legal right as melvaramdar, 
He recorded no finding on the question 
whether, in his view that the plaintiff is 
entitled to a portion of the value of the trees 
as meluaramdar, the evidence showed that 
he should receive half the value. For this 
purpose, ib is nob necessary for the plaintiff 
to establish the requisites of a castomary 
right not otherwise sanctioned by law. It 
would be enough to adduce evidence suffi-, 
cient, in the opinion of the Court, to show 
that the claim in question was understood 
by the parties to be one of the incidents of the 
relationship between them. The District 
Munsif's finding in the affirmative is amply 
supported by the evidence set out in his judg- 
ment including the evidence of defense 


v 
(1) 30 M. 156: 17 M. L. J. 64; 2 Mf, T. 25. 
(2) 13 M. 249. 
(3) 26 M. 252; 12 M. L, J. 449. 
(4) 15 M. 47. 
(5) 29 M, 24; 16 M, Le J. 8. 
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witness No. 2, thedefendant’s own kanakkan. 
We accept his finding on the question. In the 
result, we reverse the de:ree of the District 
Judge and restore that of the District Munsif 
with costs here and in the lower Appellate 
Court. ; 


Appeal ullowed. 


ALLAHABAD HIGH OOURT.. 
Ssoonp Cryin Aprea No. 339 or 1912, 
February 8, 1913. 
Present: — Justice Sir Henry Griffin, Krt., and 

` Mr. Justice Chamier. 
BEHARI LAL—Pcatnrisg—APPELLANT 
VETSUS 
DAUD HUSAIN AND OTHERS—DEFENDANTS 


—- RESPONDENTS, 
“Hindu Law — Widow —Compromise binding on rever- 
sioner. 

A compromise, entered into between a Hindu 
widow and the relations of her husband, whereby she 
surrenders a portion of her husband’s property to 
the relations and puts a stop to litigation, is binding 
on the next reversioner of her husband, if the 
compromise tsa reasonable settlement. 

Khunni Lal v., Kunwar Gobind Krishna, 33 A. 356; 
15 ©. W.N. 545;8 A, L J. 552; 180. L. J. 675; 13 Bom. 
L. R. 427; 1C M. L. T. 25; C1911) 2 M. W. N. 432; 21 
`M. L. J. 645; 38 I. A. 87; 10 Ind. Oas. 477: Madan Lal v. 
Chuttan Singh, 10 A.L.J. 101; 15 Ind. Oas, 297, followed. 


Second appeal from the decision of the 
‘District Judge of Shahjahanpur, dated the 
“80th of January 1911. 

Dr. Satish Ohandra Banerit, for the Appel- 
lant. 

Mr, Haider, for the Respondents. 


JUDGMENT.—Balkishen and Mulchand 
were brothers separate in estate. Malchand 
died leaving ason Bhagirath. In execution 
of a decree obtained by Bhagirath, a share 
in a village called Jaswan was put up for 
sale and purchased by, or at all events in the 
name of, Balkishen. The last named was 
succeeded by his son Ganesh, who died in 
1888, leaving a widow, Musammat Gango. 
Bhagirath put forward a claim to the 
share in Jaswan. The dispute was re- 
ferred to the arbitration of three persona 
but before an award could be made, the 
parties agreed* that the share in Jaswan 
should go to Bhagirath and that a share in 
a village called Karauri standing in the 
names of Ganesh and Bhagirath should go 
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-In second appeal, it is 
Musammat Gango, being the holder of a 
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to Musammat Gango and at the same time 
other properties were allotted to one party 
or the other. An award was made in terms 
of this agreement. In 1904, Gango gave 
the share in Karauri to her daughter's 
son, the present plaintiff. She died in 1903. 
In 1892, Bhagirath sold the share in Jaswan 
to n Musammat Waliunnissa, from whom ib 


“was taken under a pre-emption decree- by 
. the predecessor of the defendants. 


Thus 
there have been” several dealings with the 
In the 
present suit instituted in 1910, the plaintiff 


‘geeks to recover the share in Jaswan on the 
.ground that he is not bound by the compro- 


mise and award made thereon. The Sub- 
ordinate Judge decreed the claim but his 
decision was reversed by the District Judge, 
who upheld the compromise on the ground 
that it was a reasonable settlement of the 
dispute between Musammat Gango and 
Bhagirath. The learned Judge was disposed 


-to think that Balkishen and Bhagirath must 
-have been joint owners of the share in Jaswan 


as‘ both were recorded as holders of sir and 


‘khideasht and Bhagirath’s name remained 


in the khasra after the death of Ballkishen. 
contended that 


limited interest in the property, had no 
power to surrender it to Bhagirath in such 


‘a way as to bind the reversionary heirs of 
her husband. 
.force in the contention. The case appears to be 


In our opinion, there is no 


covered by the decision of the Privy Council 
in Khunnt Lal v. Kunwar Gobind Krishna 
(1) and the decision of this Court in Madan 
Lal v. Ohuttan: Singh (2). The compromise, 
which has been found to be a reasonable settle- 
ment, was designed to put an end toa family 
dispute which would otherwise have result- 
ed in minor litigation. On the authorities, 
it is impossible to treat the compromise as 
an alienation valid only if it can be shown 
to be justified by necessity. The appeal is 
dismissed with costs. Fees on the higher 
scale. 
Appeal atsmissed, 


(1) 33 A. 356; 18 0. W. N. 545; 8 A. L. J. 552; 13 O 
L, J. 576; 13 Bom. L, R. 427; 10 M. L. T. 25; (1911) 2 
M. W. N. 482; 21 M. L, J. 645; 88 I. A. 87; 10 Ind, 
Oas, 477. 

(2) 10 A. L. J. 101; 16 Ind, Cas, 297, 
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MADRAS HIGH COURT. 
SECOND Civin APPBAL No, 44 or 1912. 
February 7, 1913. 

Present:— Justice Sir Ralph Benson, KT., 
and Mr. Justice Sundara Aiyar. 
RAMALINGA CAETTY—PLAINTIE}— 
APPELLANT 

VETSUB 
P. B. ANANTHACHARIAR AND OTHERS— 
DEFESDANTS— RESPONDENTS. 

Presidency Towns Insolvency Act (TIT of 1909), s. 17 
~ Suit against Official Assignée or his agent—Sanc- 
tion of Oourt or of Official Assignee—Suit to set aside 
a distraint~Agreement with insolvent for mutual 
set-off of rent and debt—Enforceability —Madras Estates 
Land Act (I of 1908), s. 96. 

A suib instituted in the Revenue Court to set aside 
a distraint, made by the agent of the Official Assignee, 
for rent due tothe insolvent whose property was 
vested in the former, on the ground that, by 
agreement with the insolvent ‘he plaintiff was 
entitled to apply the rent due by him to the in- 
solvent towards a debt due to him by the latter, is 
not barred under section 17 of the Presidency Towns 
Insolvency Act for want of leave of the Official 
Assignee or of the Court. 

There is no rule of law requiring that leave 
should be obtained from the Official Assignee or 
the Insolvency Court before any suit can be 
instituted against that officer or one claiming under 
him. An insolvent’s property vested in the Official 
Assignee is not in custodia legis as property in the 
hands of a mere Receiver is, and there is no con- 
tempt of the authority of the Court in instituting a suit 
against the Official Assignee with respect to property 
yested in him and in his possession. 

Second appeal against the decree of the 
District Court of Chingleput, in A. S. No. 840 
of 1910, presented against that of tne 
Sab-Colleetor ofjChingleput, in Summary Snit 
No. 216 of 1910. 

Mr. ©. VY. Ananthakrishna Iyer for the 
Appellant. 

Messrs. P. Duratsawmy Atyangar and R. 
Rengasawmi Atyangar, for the Respondents. 

JUDGMENT.—tThe suit which has given 
rise to this second appeal was instituted to 
set aside a distraint made for arrears of 
rent for Fasle 1818 under the Madras 
Estates Land Act I of 1908, The defendant 
who made the attachment is the agent of, 
and was put into possession of the melvaram 
right in the land in question by, the 
Official Assignee of Madras, in whom 
was vested the estate of the person entitled 
to rent as Jand-holder in consequence of his 
being adjudicated an insolvent. The plaintiff's 
allegation is that no rent was due to the 
insolvent for Fas: 1818 in consequence 
of an arrangement, between the insolvent 
and himself, that the rent due by him 
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should be applied in discharge of a debt 
due to him by the insolvent, and that he 
had, accordingly, so applied it. The suit bas 
been dismissed by the lower Courts on the 
ground that, under section. 17. of the 
Presidency Towns Insolvency Act, ILI of 
1909, the snit was not maintainable 
without the leave of the Offcial Assignee. 
This view is clearly wrong. The suit is 
not one by a creditor in respect of his 
debts. Section 17 of the Act is, therefore, 
inapplicable. The plaintiff’s case is that 
there was torent due by him at all for 
Fosli 1818, as it was discharged by its 
being applied towards the debt due to 
him by the insolvent. The suit cannot 
be regarded as one to enforce his right 
to set-off the rent against his debt.. Such 
a suit could not be instituted in a Revenue 
Jourt. Under section 96 of the Madras 
Estates Land Act, the plaintiff had a 
right to institute a suit to set aside an 
illegal or improper distraint and the Revenue 
Court was bound to inquire whether the 
distraint was legal and proper. The decrees 
of the Courts below are reversed and the 
suit is remanded to the Court of first 
instance for disposal according to law, 
It may be observed that there is no rule 
of law requiring that the leave should 
be obtained from the Official Assignee or 
the Insolvency Court before any suit could 
be instituted against that officer or one 
claiming under him. An insolvent’s 
property vested in the Official Assignee. 
is not in custodia legis as property in the 
hands of a mere Receiver is, and there 
js no contempt of the authority of Courtin 
instituting a suit against the Officia} Assignee 
with respect to property vested in him and 
jn his possession. The costs incurred up to 
date will abide the result. 


Appeal allowed, 
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ALLAHABAD HIGH OOURT. 
e Seconp Orvic Apesat No. 724 op 1911. 
“ Febraary 14, 1913. 
Present: —Justice Sir Henry Griffin, Kr., and 
Mr. Justice Chamier. 
SARNAM SINGH—P.arntire —ÅPPELLANT 
versus 
BISRAM SINGH—Derenpant— 


RESPONDENT. 

Hindu Law—Joint family—Partition of sir and 
khudkasht holdings—No ew-proprietary tenancy artses 
—U.P. Land Revenue Act {II of 1901), s 126, 
applicability of. 

Where members of a joint Hindu family partition 
their sir and khudkasht lands amongst them and each 
member agrees to take his share unencumbered by 
any e©x-proprietary rights on the part of others, no 
ex-proprietary tenancy arises. Section 126 of the 
Land Revenue Act, [II of 1901, does not apply to such 
2 case, 


Second appeal from the decision of the 
Additional Judge of Aligarh, dated Ist of 
July 1911. 

Mr. J. M. Banerji (with him Mr. Gulsari 
Lal), for the Appellant. 

Mr, P. L. Banerji, for the Respondent. 

JUDGMENT.—The facts of this case are 
sufficiently stated in the judgment of this 
Court dated the 18th April 1912. For the 
purpose of our final orders, it is safficient to 
say that the plaintiff, Sirnam Singh, and his 
uncle Bisram Singh were members of a joint 
family. They held jointly certain lands as 
sir and khudkasht. In December 1904, they 
partitioned all their lands, the agreement- 
between them’ being that he in whose lot any 
particular plot would fall would bə the sole 
owner of that plot. The partition took place 
accordingly, but the defendant continued in 
possession of the three plots now in suit, 
which had been assigned to the plaintiff on 
partition.* Oa plaintiff suing to eject the 
defendant, the latter set up the defence, first, 
that he was not a tenant, and, secondly, that 
if he was tenant, he was an ex-proprietary 
tenant. The Court of first instance decreed 
the suit for ejectment, The lower Appellate 
Court on appeal dismissed it. It appears to 
us that the point involved in the sult is a 
very simple one. The parties agreed to 
divide their joint holdings between them and 
one particular point agreed upon was that 
each party would take his share unencum- 
bered by any ex-proprietary rights on the 
part of the othere We must give effect to 
this agreement. There is nothing in this 
agreement which is contrary to law. The 
case does not fall under section 126 of the 
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Land Revenue Act relied on by the respond- 
ent. It was not a case of the sir of one 
co-sharer bsing allotted to another. e The 
parties were joint owners of their str and 
agreed to divide it. Ifit is a fact that 
Bisram Singh was recorded as the person 
who actually cultivated the plots in suit, it 
makes no difference. He and the plaintiff 
were members of a joint family and it must 
be presumed that he cultivated not only on 
his own behalf but on behalf of the joint 
family of which he was a member. We, 
therefore, allow this appeal, set aside the 
decree of the.,lower Appellate Court and 
restore that of the Court of first instance 
with costs in both QJourts including in this 
Court fees on the higher scale. 
Appeal allowed. 


MADRAS HIGH COURT. 
Civic Revision Peritron No. 240 or 1912. 
February 21, 1913. 

Present: —Mr. Justice Bakewell. 
RAMNADHAN SIVAYYA AND OTHERS 
~~ APPELLANTS 
VETERS 
UDATHA ATOHAYYA AND OTHERS 


— RESPONDENTS, 

Limitation Act (IX of 1908), s. T—Hindu joint 
family —Decree in favour of minor and major 
members jointly—-Power of manager to, deal with 
decree—Authority by minor. 

Where a decree has been passed in favour of 
members of a joint Hinda family, some of whom 
are minors, the managing member has the same 
power of dealing with the decree and granting a 
discharge to the debtor ashe had before the debt 
became merged in the decree. 

Doraisawmi Sastrial v. Venkatarama, 21 M. L. J, 
1038; (1911) 2 M. W. N. 420; 10 M. L. T. 870; 12 Ind. 
Cas. 603, referred to. 

The power toone of the joint decree-holders to 
give a dischurge without the concurrence of the 
others is not a power which can be given® by a 
minor after the decree in his favour and before 
he attains his majority. Section 7 of the Limitation 
Act, 1908, contemplates an authority apart from and 
anterior tothe decree and treats a suit by joint 
creditors onthe same footing as an application by 
joint deoree-holders. 


Mr, P. Nagubhushanam, for the Petitioner. 


JUDGMENT.-——The decree isin favour of 
two minors, who sued by their next friend, 
and two majors, who are undivided members 
of the same family as the minors. If the 
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Obligation of the debtor had not been 
merged in the decree, the managing mem- 
ber could have given the debtor a discharge 
without the concurrence of the minors and 
time would have run against them all. 
I fail to see how the fact that the con- 
tract between the parties has been embodied 
in a decree can affect the authority of the 
manager of the family to deal with the decree, 
which is part of the family property, and I 
respectfully agree with the reasoning of 
the learned Judges in the. case reported in 
Duratsawmit Sustrigal v. Venkatarama (1). 
Section 7 of the Limitation Act (IX of 1908) 
treats a suit by joint creditors on the same 
footing as an application by joint decree- 
holders and contemplates that one joint cre- 
ditor of either description may be empowered 
to give a discharge without the concurrence 
of the others; that power could not be given 
by a minor after the decree in his favour and 
before he attains his majority, so that the 
section contemplates an authority apart from 
and anterior to the decree. The petition ia 
dismissed with costs, 


Petition dismissed. 


(1) 21 M. L. J. 1088; (1911) 2 M. W. N. 420; 10 M, 
L. T. 870; 12 Ind. Cas, 503. 


ALLAHABAD HIGH COURT. 
Second Civi Appa No. 397 or 1912, 
February 15, 1913. 

Present: —Jastica Sir Henry Griffia, Kr., and 
Mr. Jastice Chamier. 

SHER SINGH—Derenpanr—AppsnLant 


VETEUS 
DURGPAL AND ANOTHER —PLAINTIEFS 


a RESPONDENTS. 

Mortgage— Priority—Unregistered mortgage—Bona 
fide purchaser under registered sale-deed—Registra- 
tion Act (III of 1877), s. 50. 

A bona fide purchaser under e registered deed, 
without notice of any encumbrance created by 8 
previous unregistered bond, has a right to hold the 
property and the unregistered mortgage cannot be 
enforced -against him. 

Gangaram Ghose Sirdar v. Kalipodo Ghose, 11 
C. 661, Ram Lal v. Bachcha Singh IO A. L. J. 114: 
16 Ind. Cas. 625; Ishari Pershad v. Gopi Nath, 10 A. L, 
J. 222; 84 A. 631; 17 Ind. Cas. 19, followed. 


Second appeal from the decision of the 
Subordinate Judge of Agra, dated the llth 
January 1912, 


“ INDIAN GASES, 


1913 
. . ; ‘ 


Dr. S. O. Bamerjz, for the Appellant. 

Mr. Mohin Lal Sandal, for the Respondents. 
JODGMENT.—This appeal arises out of a 
suit to recover principal and interest on two 
unregistered bonds, dated respectively the 
27th and 30sh of August 1887. The original 
mortgagor did not appear to defend the suit. 
Onthe 12th of July 1823, he had made a 
registered mortgage of the same property to 
one Ham Hans in lieu of a prior bond of the 
year 1886. Ram Hans brought a suit on his 
bond and in execution of his decrae the pro- 
perty was sold by auction and was purchased 
by Daryao on the the 20sh of January 1898. 
Daryao sold the sama property by a regis- 
teréd deed to the appallant on the 26th of 
May 1904. The Courts below have found that 
the unregistered bonds ara genuine. The 
first Court gave the plaintif a decree for 
sale subject to the defendant-appellant’s 
prior incumbrance. The lower Appellate 
Court on appeal by the appellant bere modi- 
fied the decree of tha Court of firat instance 
by diracting that before bringing the pro- 
perty to sale the plaintiff was to pay Rs. 400 
with interest at 6 per cent., baing the amount 
paid by the purchaser atthe auction. In 
appeal to this Courtit, is contended that 
the appellant here, being a bona fide purchaser 
under a registered deed without notice of 
any incumbrance created by the plaintifi’s 
unregistered bonds, has aright to hold the 
property and-that the plaintiff can no longer 
enforce his unregistered mortgages. We 
have been referred to Gangaram Ghose 
Sirdir v. Ralipado Ghose (1), Ram Lal v. 
Bachcha Singh (2) and Ishri Pershad v. Gopi 
Nath (3). These rulings support the con- 
tention advanced on behalf of the appellant, 
and it appears to us that it must be upheld. 
We allow this appeal, set aside the decrees 
of the Courts below and dismiss the plain- 
tiff’s suit with costs in all Courts including 

in this Court feəs on the higher scale. 


Appeal allowed, 
(1) 11 ©. 661. : 
(2) 10 A. L. J. 114; 16 Ind. Oas. 625. 
(3) 10 A. L, J. 222; 34 A. 631; 17 Ind. Cas. 19. 
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NAZIK AHSHAN Y., DALIP MAHTON. 


CALCUTTA HIGH COURT. 
Civit Rove No. 6895 or 1912. 
Febraary 17, 1913. 
Present:—Justice Sir Richard Harington, Kt, 
and Justice Sir Herbert Carnduff, Kr. 
Mauli NAZIR AHSHAN—Jovauenr- 
DEBTOR~— PETITIONER 
versus 
DALIP MAHTON— AUCTION- PURCHASER~— 


Opposite PARTY. 

Certificate of sale— Alteration — Amendment as to 
share of property sold—Power of Court—Civil Procedure 
Code (Act V of 1908), ss. 115, 152, 153. 

A Court has no jurisdiction to amend a certificate 
of sale so as to show the purchase of a larger share 
of the property than what was stated in the sale pro- 
clamation. 

Balvant Babaji v. Hira Chand, 27 B, 384, 5 Bom. L. 
R. 217, referred to. 


Rule against the order of the Sub-Judge 
of Patna, dated September 7th, 1912, amend- 
ing a sale certificate, dated June 14th, 1912. 

Babu Umakalt Mukherjee and Monlvi Ma- 
homed Mustafa Khan, for the Petitioner. 

Dr. Rash Behary Ghosh and Babu Ganesh 
Dutt Singh, for the Opposite Party. 


JUDGMENT.—This is a Rule calling on 
the opposite party to show cause why the 
order of the Sub-Jnudge, second Court of 
Patna, dated the 7th September 1912, amend- 
ing the sale certificate granted to Dalip 
Mahton on the 14th June 1912, should not be 
set aside and guch further order passed as to 
this Court might seem fit, 


The history of the proceedings which gave 
rise to this Rule is as follows:—There was a 
mortgage on which the mortgagee brought a 
Buit, the mortgage being of a 3-anna l1l-dam 
share of awertain property. The mortgagee 
got a decree against that property and be- 
came, under the decree, entitled to bring it 
to sale. He putina petition for execution 
asking for the sale of a 3-anna Il-dam share 
of the property and a sale proclamation was 
accordingly issued to the effect, that 3-annas 
11 dams would be sold. There was a dis- 
pute then between the mortgagee and the 
mortgagor as to the values of some of the 
propertiss appearing on the sale proclama- 
tion and the result of the dispute was that 
a petition of compromise was put in in which 
it was stabede that the mortgaged property 
consisting of 2 annas Ll-dams was to be sold. 
On the footing of that petition of compromise, 
a sale*proclamation was prepared proclaim- 
ing that the mortgaged property amounting 
to Q-annas 1l-dams would be sold. The 
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property was then put up to sale ande was 
brought by an outsider, the person who is 
the opposite party to this Rule; and he ob- 
tained a sale certificate for 2-annas Ll-dams. 
What he said he meant to purchase was 
3 annas 11 dams as comprised inthe mort- 
gage and he accordingly made an applica- 
tion to the Sub-Judge and got the sale certi- 
ficate amended so as to show a purchase 
of 3 annas 1! dams which, he said, he 
intended to purchase instead of ¥ annas 
1l dams which was to be found in the 
sale proclamation. Upon this, the present 
Rule was obtained calling on the purchaser 
to show cause why the order amending the 
sale certificate should not be set aside. 

Two main objections there are, it seems to 
us, to the order which has been made by the 
lower Court. Oneis that the Court below 
had no jurisdiction to make the amendment. 
In our view, an alteration of this sort does 
not come either within section 152 or 
within section 158 of the Code of Civil 
Procedure. It was not the question what 
the Court intended to sell but the question 
was what the Court had actually sold in 
the proceedings and there can be no doubt 
what the Court did sell in this case. 
What the effect of the sale proclamation is 
has been very-well stated in the case of 
Balvant Babaji v. Hira Ohand (1). “The sale”, 
said the learned Judges who decided that 
case, “is atransaction, and consists, as all 
contracts do, of an offer and acesptance. The 
offer ig made by the Court exercising, in 
the place of the judgment-debtor and on 
behalf of his oreditor, the disposing power 
which the judgment-debtor had over the 
property. This offer is advertised or pub- 
lished by means of the proclamation of sale, 
which section 287 requires to specify the 
property intended to be sold. An advertise- 
ment of this nature is an offer to such 
person as shall fulfil the required conditions 
as to the highest bid, deposit of 25 per cent. 
of the purchase money and punctual payment 
at the prescribed date and other prescribed 
conditions: and so far as concerns the identi- 
fication of the property to be offered for sale, 
it ig the only declaration which is authorised 
or required.” In the present case, it is ar- 
gued that the expression ‘mortgaged pro- 
perty,” to use the words of the learned 
Vakil, is the dominant feature of the pro- 


(1) 27 B. 834 at p. 393; 5 Bom, L, R, 217. 
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slamation and, therefore, it must be taken 
-that what was actually sold was the mort- 
gaged property. We cannot agree in this con- 
tention because the sale proclamation goes on 
_to describe what is meant by the mortgaged 
property, namely, that itis 2 annas 11 dams, 
.and the result is that any person, intending 
to buy and looking at the sale proclamation 
.for the purpose of ascertaining what the Court 
was offering for sale, would be led to believe 
that it was offering 2 annas 11 dams, that is 
to say, what was stated in the proclamation 
and that is what was sold, There might 
possibly be a mistake. Whether there was 
a mistake or not, at any rate, itis perfectly 
clear, giving the sale proclamation the force 
which it ia expressed to havein the judg- 
ment to which we have referred, that what 
was actually sold was 2 annas 11 dams and 
that the Sub-Judge had no power whatever 
to alter the certificate so as to make it appear 
that the 8 annas 11 dams was sold or to 
correct the mistake, if there was a mistake 
at all. 

Then there isa further difficulty in the 
order which the Judge has made. It was 
important for the interests of the judgment- 
debtor that the best pcssible price should 
be got for the property which was put up 
for sale. The proclamation was published 
to get purchasers, and they would suppose 
that when they offered their bids, they were 
bidding for 2 annas 11 dams, It would be, it 
seems to us, an injustice to the judgment- 
debtor to alter what had been sold because, 
if it had been known that it was 3 annas 
11 dams that the purchaser would get, he 
might have got other persons to bid and 
might have realised a higher price. In our 
opinion, the Court below had no jurisdiction 
to make the order which is the subject of 
this Rule and we think that the Rule should 
be made absolute with fcosts. We express 
no opinion on any other remedy to which 
the auction-purchaser may choose to have 
recourse for the purpose of setting right 
what he alleges to be a mistake. It is open 
to him to take any measure that he thinks 
proper. All that we can*say is that the 
order which was made by the lower Court 
could not have been made and ought not to 
have been made, and must, therefore, be set 
aside. We assess the hearing fee at two gold 
mohurai 


Rule made absolute, 


INDIAN GASES,’ 


[4913 


Ld 


ALLAHABAD HIGH COURT. 
First Crvin ApPPEAL No 416 or 1911. 
February 18, 1913. 
Present: — Sir Henry Richards, KT., 

Chief Justice, and Mr, Justice Banerji. 

DALIP SINGH AND oTHexrs—DereNDANTS 

~~ APPELLANTS 
versus 
KUNDAN LAL AND oTHERS—PLAINTIFES 
; ~ RESPONDENTS. 

Hindu Law—Joint Jamily-—Power of father to 
execute mortgage in lieu of time-barred debt—Legal 
necessity— Benefit of family. 

The father of a joint Hindu family cannot legally 
revive a time-barred debt and bind the family pro» 
perty to seoure its payment. $ 7 

Chandra Deo Singh v. Mata Prasad, 31 A. 176, 
6 A.L J. 263 (P. B.), 1 Ind. Cas. 479, Inder v, Sarju 
Singh, BA. L. J. 1699, 11 Ind, Cas. 737, relied upon. 

First civil appeal against the decision of 
the Additional Judge of Meernot, dated the 
8rd of July 1911. 

Dr. S. U. Banerji (with him The Hon’ble 
Dr. Tej Bahadur Sapru), for the Appel- 
lant. 

The Hon’ble Dr. Sunder Lal (with him 
Mr. Ramakant Malviya), for the Respondents. 

JUDGMENT.—This appeal arises out 


of a suit bronghton foot ofa mortgage, 


dated the 9th of February 1891.- The 
mortgage was admittedly made by the 
fatber of a joint Hindu family. The 


consideration for the mortgage wasa sum 
of Rs. 5,000, alleged to be due onj accounts 
at the date of the mortgage, a sum of 
Rs. 6,500 represented interest calculated 
in advance, and Rs. 22,000 cash advanced 
to enable the mortgagor to purchase certain 
immoveable property. The principal amount 
was madere-payable by instalments extending 
over 16 years. The Oourt below has given 
a decree for Rs. 27,926-1. 


The question which has been urged 
before us in the present appeal is that the 
sum of Rs. 5,000, assuming ib ever to 
have been adebtatall, was, af the time 
of the execution of the mortgage, time- 
barred, and that, therefore, it was not 
permissible for the mortgagor as the father 
and manager of the joint Hiadu family 
to revive a time-barred debt, and to 
create a mortgage for such® time-barred 
debt on the family property. A ground 


“was, no doubt, taken in the memorandum 


of appeal} thaton the evidence the *Court 
should not have held that there was any debb 
at all, In our opinion, we ought to- have 
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nê hesitation in accepting the finding of 
the Court below that the debt was an 
honest debt but that it’ was time-barred 
at the time ofthe execution of the mort- 
gage. 

The case resolves itself then into a ques- 
tion of law, namely, whether or not the 
father of a joint Hinda family can legally 
revive a time-barred debt and bind the 
family property to secare its re-payment. 
Having regard to the decision of the 
majority of the Full Bench in the case 
of Chandra Deo Singh v, Mata Prasad 
(1), it seems to us that we must find 
the existence of family necessity before 
weean hold the family property bound. 
It is very difficult to say that there would 
ever be any necessity for the father or manager 
of the family to revive a time-barred debt. 
Prima facie and looked at from a worldly 
point of view, it is fvery much against the 
interest of the family to revive such a 
debt. The very question was decided by a 
Bench of this Covrt in the case of Inder 
Singh v. Sarju Singh (2). It has been 
contended before us. that we ought to hold 
under the circumstances of the present 
case that it was in the interest of the 
family that the time-barred debt should 
be revived. It is urged that the money 
was advanced upon very easy terms, and 
that, therefore, weshould hold that the 
money could not have been obtained except 
on the condition of reviving the debt. In 
our opinion, there is no sufficient evidence 
on the record to show that it was for 
the benefit of the family that the time- 
barred debt of Rs. 5,000 should be revived. 

It has also been contended that the 
father, even if he could not bind his sons, 
could bind himself, and that, therefore, the 
payments which he made should be con- 
sidered as payments made*in respect of 
his interest in the property. We do 
not consider that this argument is sound. 
Jn our opinion, the payments which were 
made must be attributed io payments made 
upon foot of the mortgage to the extent 
for which it was a good and valid mort- 
gage, that is tosay, tothe extent of the 
family necessity proved. There is nothing 
to show that the payments were made by 
father out of separate funds, 


(d) 814.176,6A. L. J. 263 (F. B.); 1 Ind. Cas. 
479. 
(2) 8 A. L» J, 1099; 11 Ind. Cas. 737. 
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Under these ciroumstances, we would 
have been quite prepared to have exeluded 
the sum of Rs, 5,000 from the mortgage 
and dealt with the mortgage as if it 
had been made for an advance of Ra. 22,070 
and no more. If we did this, however, we 
certainly should give the mortgagee interest 
upon Rs. 22,000 or so much thereof as 
for the time being remained unpaid, at a 
reasonable rate. We think under the 
circumstances that 9 per cent. per annum 
would not be an excessive rate of interest. 
Inthe mortgage deed itself, it was agreed 
that interest at that rate should be paid 
on over-due instalments. We find, however, 
that if we were to treat the mortgage as 
a mortgage for Rs. 22,000 only and 
calculated interest at the rate of 9 per 
cent. (allowing the mortgagors credit for 
any sums where the instalments which 
were paid were more than sufficient to 
keep down interest), the amount due on 
such calenlation would admittedly exceed 
the amount of the decree of the Court 
below. Under these circumstances, we see 
no reason whatever for interfering with 
the decree of the Court below, and we 
accordingly dismiss the appeal with costs 
including in this Court fees on the higher 
seale. The decree will carry future interest 
at the rate of 6 per cent. per annum from the 
date of the decree of the Court below. To 
this exent we allow the respondent’s objec- 
tion. We extend the time for payment for six 
months from this date. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 

Cryin Rore No. 6729 or 1912., 
February 17, 1913. ° 

Present: —Mr. Justice Stephen and 
Mr. Justice N. Chatterjea. 
ROSSANULL A— PLAINTIF -PETITIONER 
VETEUS 
HAZIR MAHMUD AND OTHYRS — DEFENDANTS 

—QOprorite Party. 

Specific Relief Act (I of 1877), s. 9—“Dispossession 
in due course of law”—Leyal process which ought not 
to have been applied ~Civil Procedure Code (Act F of 
1908), O. XXT, rr. 95, 96. 

A dispossession by a legal process, which ought not 
to have been applied, is not, a dispossession in due 
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course of law within the meaning of section 9 of the 
Specific Relief Act, 1877. 

Rule against the order of the Second 
Munsif of Habigunge, dated August 20th, 
1912, 

FAOTS.—The plaintiffs held the land in 
suit in fehacbhag? under one Golak Chandra 


Deb. In execution of a money decree against: 


him, one Jogamohan Deb purchased the in- 
terest of Golak Chandra Deb and obtained 
delivery of khas possession of the land 
through the Court under Order XXT, rule 95, 
of the Civil Procedure Code, 1908, on 
November 12th, 1911. The defendants pur- 
chased the land from the said Jogamohan. 
The plaintiff being dispossessed brought this 
suit under section 9 of the Specific Relief Act 
on March 20th, 1912, 

The defendants contended that the suit 
was not maintainable, because their vendor 
Jogamohan obtained possession of the land 
through the Court and, therefore, it could 
not be said that he was dispossessed other- 
wise than in due course of law within the 
meaning of section 9 of the Specific Relief 
Act. 

The Court held that the plaintiffs were 
dispossessed from the land in due course of 
law because Jogamohan got delivery of 
possession of the land through Court, and 
that, therefore, the snit was not maintain- 
able. The suit Was accordingly dismissed. 

The plaintiff obtained this Rule. 

Babu Jadunath Kanjilal, for the Pati- 
tioner :—The plaintiffs were no parties to the 
execution proceedings against Golak Chandra 
under whom they were holding the land in 
jote right. The decree-holder ought to have 
taken delivery of possession under Order 
XXI, rule 96, as the land was in the 
occupation of tenants, that is, the plaintiffs, 
The taking of possession under rule 95 
and the dispossession of the plaintiffs did 
not take place in due course of law, but in 
disregard of law, and the dispossession was 
really wrongful,- 


JUDGMENT.—This was a Rule calling 
upon the opposite party to show cause why 
the order should not he set aside on the 
ground that it had not been shown that the 
petitioner was dispossessed in due course 
of law. 

On the facts of the case, it appears that 
the petitioner was dispossessed by a legal 
process but one which ought not to have 


~ 


INDIAN OASES, 


£1913, 


been applied. The A is that the Rule. 
is made absolute and the case is remanded ` 
to the lower, Court to be re-tried according 
to law, 

Rule made absolute. 





ALLAHABAD HIGH COURT. 
Letrers Patent Appear No. 72 of 1912 
January 4, 1913, 
Present:—-Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerjee. 
PRAG NARAIN AND orgars—A PPELLANTS 
versus 


KADIR BAKSHE AND OTHERS-—-RESPONDEN es. 
Transfer of Property Act (IV of 1882), s. 


Non-payment of rent— Lessor and lessee—Landlord and 
tenant—Intention to put end to lease. 

Mere non-payment of rect is not in itself sufficient 
to work as a forfeiture of a tenant's interest. 

Mere making of a mortgage by a tenant, in more or 
less ambiguous terms, does not amount in fact to a 
denial of the landlord’s title, 

The denial in order to work a forfeiture must be 
an unequivocal and unambiguous denial of the land- 
lord’s title. 

The mere filing of the suit by a landlord against a 
tenant does not amount to doing some act showing 
the intention of the landlord to determine the lease 
within the meaning of section Lil (g) of the Transfer 
of Property Act. 


Letter Patent Appeal NENG the decision 
of Mr. Jastice Chamier. See 14° Ind. Cas. 
747: 9 A. L, J. 794, 

The Hon’ble Dr. Tej Bahadur Sapru, for 
the Appellants. 

Mr Ghulam Mujtaba, for the Respondents. 

JUDGMENT.—-This appeal arises out of 
a suibin which the plaintiffs soughf to re. 
cover certain household property situate in 
the city of Agra. The plaintiffs based their 
claim on an alleged forfeiture. The acts, 
which the plaintiffs contended coustituted a 
forfeiture, were first, non-payment of rent 
and secondly, a denial of the plaintiffs’ title. 
So far as non-payment of rent is concerned, 
the Court below has held, and we think 
rightly, that mere non-payment of rent is not 
in itself sufficient to work as a forfeiture of 
a tenant’s interest. The other act was the 
making of two mortgages. In one of these 
mortgages, the house withoute thé land is 
mortgaged. In the other mortgage, the 
house as well as the land is mortgaged, 
The kaka states in the alee that 
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hee mortgages the house together with the 
land, which belongs to him, without the 
participation of any other sharers. No 


further evidence of acts by the lessees denye. 


ing the plaintiffs’ title has been given, 
nor hasit been shown that the lessors, prior 
to the ivstitution of the suit, did any act 
showing their intention to determine the 
tenancy as the result of the alleged deaial of 
their title by the tenants. It may well be 
doubted whether the mere making of the 
mortgages, in more or less ambigaous terms, 
amounted in fact toa denial of the plaintiffs’ 
title at all They were acts which might 
very well have been explained by the tenants, 
had they been allowed an opportunity of 
doing so. The denial, in our opinion, ought 
to be an unequivocal and unambiguous de- 
nial of the plaintiffs’ title, The learned 
Judge of this Court, however, accepted the 
contention that the making of the mortgage, 
in which the land as well as the house was 
mortgaged, did amount to adenial of the 
plaintiffs’ title. But he held that the plaint- 
ifs had no right to institute the prasent suit 
until they had complied with the provi- 
sions of section 111 of the Transfer of Pro- 
perty Act, which provides that where the 
lessee has denied his landlord’s title, the lessor 
must do some act showing his intention to 
determine the lease. It was contended at 
the first hearing in this Court, as also in 
this present’ Lettera Patent Appeal, that the 
institution of the suit was sufficient com- 
pliance with the section. In our opinion, 
the learned Judge of this Court was right 
in holding that the institution of the suit 
was not a sufficient compliance, In our 
judgmefit, the act showing the intention to 
determine the lease must have been done be- 
fore the suit was instituted. We accordingly 
dismiss the appeal with costs. 
Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
First Crvin Appean rRos Orper No. 110 
or 1912. : 
February 4, 1913. 
Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 
CHAINI RAM AND anotHer—Opsecrors 
— APPELLANTS 
versus 
HANNU AND OTHERS — APPLIGANTS — 


RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907), ss. 6, 14— 
Procedure—Proof of insolvency and right of creditor 
to make an application in insolvency. 

One of the several creditors made an application 
to have the debtor declared insolvent, The debtor 
appeared and made a certain statement which went 
to prove that he had committed an act of insolvency. 


No other proof was givonand the debtor was de- 
olared insolvent: 


Heid, that the statement made by the debtor was 


ample proof of the act of insolvency and the right 
of the ereditor to file the application. 


First appeal from an order of the Distriet 
Jadge of Banares, dated the 22nd of June, 
1912. 

Mr. Peare Lil Banerji, for the Appellants. 

Mr. Parmeskwor Dyal (for the Hon’ble Mr. 
Gokul Proshad), for the Respondents. 


JUDGMENT.—This is an appeal against 
an order declaring certain persons, Shambhu 
Nath and his son Badri Nath, to be insol- 
vents. The application to the Court below 
was made by a creditor named Hannu on the 
15th of January 1912 and the llth of May 
was fixed. Un that date, Parmanand, one of 
the creditors, asked for time as he had 
received the summons only on 10th of May. 
Some of the creditors had not bean served. 
On the llth of May, certain other creditors 
also asked for adjournment in order that the 
account books of the insolvents might be 
brought into Court. On the 22nd of Jane, 
the present appellants asked for more time 
to enable the account bosks to be brought in 
Court. From the llth of May to the 22nd 
of June, they had made no attempt twhatso- 
ever to bring those books in Court, although 
they had full knowledge as to their where- 
abouts. The lower Court refused to adjourn 
the case. The insolvent, Shambhu Nath, was 
examined. He stated that he was unable 
to pay his debts and had actually compound- 
ed with some of his creditors. The lower 
Court declared him an insolvent. Against 
this order, Chaini Ram and Hardeo Das 
come here on appeal, It is urged that the 
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lower Court ought to have given more time 
on their application of the 22nd of June. We 
think the lower Court was justified in refus- 
ing to grant further time. The next ground 
is that the Court below was not justified in 
making the order of adjudication without 
proof of the facts stated in sections 14 and 6 
of the Provincial Insolvency Act. The 
application filed by the insolvent, Shambhu 
Nath, and the statement made by him, which 
was not challenged by cross-examination, are 
ample proof of the act of insolvency and the 
right of the creditor to file the application. 
Woe seo no reason for interfering in the 
matter. Wedismiss the appeal with costs 
to the contesting creditor, Hannu. 


Appeal dismissed, 


MADRAS HIGH COURS. 
Ssoonp Civit Arrear No. 243 or 1912. 
December 19, 1912. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar. 
KUPPUSAMY AIYAR—Appeentant 
versus 
REGMAH BOI AMMANI AND OTHERS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1903),s. 97, 0. 
XXXIV, rr. 4, 5—Appeal against pretiminary decree for 
gsale—-Final @ecree subsequently passed—No appeal 
from final decree—Reversal of preliminary decrees, effect 


If a preliminary decree is reversed, the final 
decree, so far as itis dependent thereon, falls with 
it and becomes inoperative. 

The passing of a final decree for sale, subsequent 
to the filing of an appeal against the preliminary 
decree, is no bar to the hearing of the appeal against 
the preliminary decree, even though no appeal has 
been preferred against the final decree. 

Mackenzie v. Narasingh Sahai, 36 ©. 762; 10 ©. L. 
J. 118; i dnd. Cas. 413, Kuria Mal v. Bishambar Das, 
89 A. 225; 7 A. L. J. 210; 5 Ind. Oas. 276; Narain Das 
v. Balgobind, 33 A. 528; 8 A. L, J. 604; 11 Ind. Cas. 
517, and Akhtar Husain Khan v. Tasaduk Husain, 10 
A. L.J. 19; 84 A. 493; 16 Ind. Cas, 157, dissented 
from. 

Lakshmi v. Muru Devi, 21 M. L. J. 1063; 10 M. L. T. 
437; 12 Ind. Cas. 664, and Ramien ar. Veerappudian, 
22 M. L. J. 217; 11 M L.T., 69; (1912) M. W.N. 117 
& 530; 14 Ind. Cas. 394, followed. 


Second appeal from the decree of the 
Subordinate Judge of Tanjore in Appeal Suit 
No. 529 of 1910, preferred against that of the 
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District Munsif of Tanj're, in Original Sifit 
No. 564 of 1908. 

Mr, K. §. Jayaram for Mr. G. S. Rama- 
chandra Atyar, for the Appellant. 

Mr. K. Ramachandra Aiyar, for the Ist 
Respondent. 

JUVDGMENT.—A preliminary decree was 
passed on the Lith January i910 in a suit 
by a mortgagee declaring the amount payable 
to him and in default of payment directing 
the sale of the mortgaged property. The 
appeallant filed an appeal on the 27ch June 
against that decree. On the 15th August, 
before that appeal was heard, the final 
decree for sale was passed and the Sub- 
ordinate Judge has held, following certain 
Calcutta and Allahabad decisions, Mackenzie 
v. Narasingh Sahat (1), Kurta Mal v. 
Bishambar Das (2), and Narain Das v. 
Balgobind (3), that the defendant not having 
appealed against the final decree, his appeal 
from this preliminary decree is not sustain- 
able. This is an appeal from that decision. 
The appellant relies upon the decisions in 
Lakshmi v. Maru Devi (4), and Ramien v. 
Veerappudian (5). In addition to the cases 
cited, the first respoudent’s Pleader also 
relies upon the case of Akhtar Husain Khan 
y. Tasaduk Husain (6). It is not denied 
that the appellant is entitled to appeal 
against the preliminary decree. Under the 
Code, he is bound to appeal against it. 
For under section 97, in an appeal against 
the final decree, he is precluded from 
disputing the correctness of the preliminary 
decree, which, therefore, continues to subsist 
in force in so far as the rights and liabilities 
declared thereby are concerned. lf he is 
bound to appeal against that decree, then 
his appeal has to be dealt with by the 
Appellate Court according to the provisions 
of the Civil Procedure Code. See Part VII 
and Order Xhi. There is no provision 
enabling the Appellate Court to dismiss 
the appeal on the ground that a final decree 
has been passed. It is true that if the 
matter in dispute before the Appellate Court 


(1) 860. 762; 10 C. L J. 118: 1 Ind. Cas. 413. 
(2) 32 A. 225: 7 A. L. J. 210: 5 Ind Cas, 276. 
(3) 33 A. 523; 8 A. L. J. 604; 11 Ind. Cas, 617. 
(4) 21 M. L. J. 1063; 10 M. L. T. 437; 13 Ind. Cas. 
664. 

(5) 22M.L. J. 217; UM. L. T. 69; (1912) M. W. 
N. 117 & 530; 14 Ind. Cas, 394. 

(6) 10 A. L. J. 19; 34 A. 493; 16 Ind. Oas. 157 ° 
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has been decided in another proceeding 
between the parties and that decision has 
become final, then the appeal has to be decided 
in accordance with it, either by confirming 
the decree appealed from or by reversing 
it. But this is very different from saying 
that the appellant is not entitled to have 
his appeal heard and decided. The final 
decree for sale passed in the’ mortgage suit 
does not deal with the matters already 
disposed of by the preliminary decree. It 
is to the effect thas the payment directed 
by the said decree not having been made, 
the properties or a portion of them will 
be sold to carry on the directions in the 
preliminary decree. Without such prelimi- 


nary decree, there is nothing in this decree. 


itself which settles the right of parties: 
the decree itself is declared to operate on 
account of the preliminary decree not having 
been complied with. “If, therefore, the pre- 
liminary decree is reversed, and there is 
nothing for the appellant to comply with, 
the final decree, so far as it is dependent 
on the other; falls with it and becomes 
inoperative. It is on this ground that it 
has been decided by this Court that when 
an order of remand or an order granting 
an application for review is reversed, the 
decree that may have beer passed on 
remand or review becomes of no effect, 
and, accordingly, the final decrees in such 
cases have been held to be no bar to the 
entertaining of appeals against orders of 
remand or granting applications for review. 
We see no reason, therefore, to depart from 
the decisions of this Court. We reverse 
the decree of the Court below, direct the 
Subordinate Judge to restore the appeal 
to his file and dispose of it in accordance 
with law. The costs in this Court and 
the lower Court will be dealt with by the 
final decree. 
Decree reversed, 
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ALLAHABAD HIGH COURT. 
Ssconp Oivin Aperan No. 634 or 1911. 
February 4, 1913. 

Present: —Justice Sir Henry Griffin, KT., and 
Mr. Justice Chamier. 

BADRI NARAYAN—Derenpayt — 
APPELLANT 

. versus 


KUNJ BEHARI LAL—Piamtirr— 


RESPONDENT, 

Mortgage decree —Instalments—~ Watser-—~Absolute 
decree, limitation for ~Limitation Act (IX of 1908), 
Sch. I, Art. 181, applicability cf—Efect of uncertified 
payment on limitation —Hwecution, 

An application for an order absolute is a proceed. 
ing in execution of a decree under the provisions of 
the Code of Civil Procedure, 1832. 

. Qudh Behari Lal v. Nageohur Lal, 13 A. 278; A. W. 
N. (1891) 88, referred to. 

_Althonugh an uncertified payment cannot be re- 
coguized as a payment or adjustment of a decree by 
a Court executing a decree, it is available toa 
decree-holder for the purposes of meeting a plea 
of limitation, Kishan Singh v. Aman Singh, 18 A. 
42; A. W. N. (1894) 198; Roshan Singh v. Mata Din, 
26 A. 36; A. W. N. (1903: 179, referred to. 

Where ina mortgage suit, an instalment decree 
nisi is passed containing a provision that the whole 
amount of the decree may be demanded on the 
occurrence of three consecutive defaults, Article 
181 of the Limilation Act would govern au appli- 
cation for an order absolute. The time will begin 
to runfrom the date of defanlt as specified in the 
decree. After defaults have occurred, which accord- 
ing to the decree set time running against the decree- 
holder, the payment and acceptance of over-due in- 
stalments may have the effect of preventing the 
parties from saying that the payments were not made 
regularly and in satisfaction of the decree and re- 
mitting them to the rights which they would have 
had if no default had occurred. s 


Second appeal from the decision of the 
District Jadge of Mainpuri, dated the 22nd 
of February 1911. 

Mr. P. L. Banerji, for the Appellant. 

Dr. 5. O. Binerjz, for the Respondent, 

JUDGMENT.—The only question in this 
appeal is whether the respondent's applica- 
tion for a decree absolute for the sale of 
mortgaged property was made within time. 
The decree nist which was ‘passed in 1899 
upon a compromise between the parties pro- 
vided that Rs. 1,374 with interest at a 
certain rate should be paid by instalments 
of Rs. 100 a year along with the interest 
then due. * Payments were to be made by 
the end of Jeth in each year beginning with 
Jeth 1957 Fasli (Jane 19L0) and it was pro- 
vided that if default were. made for three 
years in guccession in the payment of the 
instalments and interest, the deoree-holder 
would be at liberty to recover at once the 
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whole amount payable under the decree, t.e., 
apply for an order absolute for sale of the 
property and execute the same. 

No payment was made in 1900 or in 1901 
but in June 1902 just before the end of Jeth 
1959 Fusli, the appellant paid ap all that 
was due on account of the first three years. 
He made no payment in 1903 but in June 
1904 he paid up all that was due up to the 
end of Jeth 1930 Fasli (June 1908). No 
payment was made in 1905 but in June 
1906 he paid the instalment and interest which 
he ought to have paid in Jeth 1961 Fasil 
(June 1904). It has been found that this 
payment is covered by the proviso to section 
90 (1) of the Limitation Act, The only 
other payment made was a small sum on 
account of interest in July 1909, which has no 
bearing upon the question which we have to 
decide. 

The appellant contends that the payment 
made in June 1906 not having been certified 
cannot be recognized by the Court in view of 
the provisions of Order XXI, rule 2. To 
this the respondent replies that that rule is 
not applicable inasmuch as the application 
for a decree absolute is not an application 
for execution and the Court is not being 
asked to execute a decree but only to con- 
tinue the suit. The payment in question was 
made before the passing of the new Code of 
Civil Procedure. Under the old Code, it was, 
no doubt, held by this Court that an applica- 
tion for an order absolute was a proceeding 
in execution of a decree see [Oudh Behari Lal 
v. Nageshar Lal (1)], bat it was held also in 
several cases that although an uncertified 
payment could not be recognized as a pay- 
ment or adjustment of a decres by a Court 
executing a decree, it was available to a 
decree-holder for the purpose of meeting a 
plea of limitation [see, for example, Kishen 
Singh v. Aman Singh (2) and Roshin Singh 
y. Mata Din (8)]. Those rulings are binding 
upon us,“ The right. which the respond- 
ent had before the passing of the new Code 
of Civil Procedure to use the payment made 
in 1906 for this purpose cannot bave been 
taken away from him by the passing of that 
Code. We are, therefore, bound to recognize 
the payment when dealing with the question 
of limitation. 

. (1) 18 A. 278; A. W. N. (1891) 83. 


(2) 18 A, 42; A. W. N. (1894) 198. 
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We have to ascertain what Article of the 
Limitation Act is applicable and when time 
began to run against the respondent. In 
Ohunni Lal v. Harnam Das (4), Artiole 
179 of Schedule IT to the Limitation Act 
1877 (Article 182 of Schedule I to the pre- 
sent Act) was held to govern an application 
for an order absolute for the sale of mort- 
gaged property. But the decree nist in that 
case was in the common form, whereas in 
the present case we have an instalment 
decree containing a provision that the whole 
amount of the decree may be demanded on 
the occurrence of three consecutive defaults 
and it is difficult to see how any of the 
provisions of the third column of Article 
182 of the present Act can be applied to 
such a case. It would appear that the 
Article applicable is No. 181. This Article 
corresponds with Article 178 of the Act 
of 1877, which has been held in many 
cases to govern applications in execution 
proceedings to which for one reason or 
another Article 179 of that Act could not 
be applied. If, as we think, Article 181 
of the present Act is applicable, the right 
to apply for an order absolute accrued to 
the appellant on the oceirrence of the third 
consecutive default. 


The appellant relies upon the decisions 
reported as Shanker Prasid v. Jalpa Prasad 
(5), Maharaja of Benares v. Nand Ram (6), 
Ajuthia v. Kunjal (7) and other like cases 
of authority for the proposition that the 
respondent was not bound to take on 
execution, 2. e., apply for an order absolute 
ou the happening of the third consecutive 
default, though he was at liberty to do so 
if he pleased, and, therefore, time did not 
necessarily begin to run against him from 
the date of the third odnsecutive default. 
We need not discuss these cases, two of 
which were governed by Article 75, for it 
cannot be denied that if Article 151 is 
applicable, the right to apply for an order 
absolate accrued to the appellant on the 
happening of the third consecutive default. 
The question is, when did that occur? The 
defaults in 1900 and 1901 were wiped oat 
by the payment made in June 1902. There 


(4) 20 A. 302; A. W. N. (1898) 40. 

(5) 16 A. 871; A. W. N. (1894) 115. 
(6) 29 A. 431; 4 A. L. J. 336; A. W. N. (1907) 139. è 
(7) 30 A. 123; A. W. N. (1908) 36; 5 A. L. J. 72. 
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was a default in 1903 another in 1904 and 
third in 1905. The respondent contends 
that those defaults were wiped out by the 
payments made and accepted in 1904 and 
1903. There is a consensus of opinion 
‘among the High Courts that the subsequent 
payment and acceptance of over-dre instal- 
ments must be taken into consideration for 
the purpose of applying the rules of limita- 
tion to an instalment decree although the 
Articles applicable contain no such provision 
as that to be found in Article 75. The 
Calcutta High Court seem to treat it as a 
case of waiver and as an exception to 
the rule that limitation runs from the 
date of default [see Mon Mohun Roy v. Durga 
Churn Gooee (8)} and the same view seems 
to have been accepted by this Uourt and 
by the Madras High Court. The Bombay 
High Court treat itas a kind of estoppel 
[see Kashiram v. Pandu (9)|. Whatever 
may be the true reason for the rule, it seems 
to be well settled that after defaults have 
occurred, which, according to the decree, set 
time running against the decre-holder, the 
payment and acceptance of the over-due 
instalments may have the effect of preventing 
him from saying that the payments were not 
made regularly and in satisfaction of the decree 
and remitting the parties to the rights which 
they- would have had if no default had 
occurred. In the present case, there can 
be no dobut that the respondent accepted 
the paymeht made in June 1904 in satisfac- 
tion of the instalment and interest payable 
in June 1908. Similarly, he accepted the 
payment made in June 1906 in satisfaction 
of the instalment and interest payable in 
Jane 1904 and if he had applied for an 
order sbsolute for sale at any time before 
July 1907,it would certainly have been 
held by this Court that his action was 
premature. 

On the authorities, wa feel bound to 
hold that the first three consecutive defaults 
of which the respondent can take advantage 
are those which occurred in 1905, 1906 
and 1907. Consequently, his application 
for a decree absolute made in August 1909 
must be held to have been made within time. 
We dismiss this appeal with costs. Fees on 
the higher scale. 


l . 6 Appeal dismissed. 
(8) 15 0. 502. 
(9) 27 B. 1; +. Bom, L, R. 688. 
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MADRAS HIGH COURT. 
Ciyit Miscettaneous APPEAL No. 27 or 1912. 
January 16, 1913. 
Present: —Jastice Sir Ralph Benson Kt, and] 
Mr. Justice Sundara Aiyar. 
S, ANGAPPA CHETTIAR AND OTHERS 
— PETITION ERS—-APPELLANTS 
VErsus 
MEENAKSHI AMMAL AND ANOTHER— 


COUNTER- PETITIONERS — RESPONDENTS. 
Succession Certificate Act (VII of 1889), 3. 7—“Ques- 
tions too intricate and difficult”—Inquiry not always 


. necessary—Pleadings sufficient, 


It is not necessary that in all cases, a Court 
dealing with an application for a succession certi- 
ficate must hoid some inquiry as toa claim by an 
applicant before it can hold that the application 
raises questions too intricate and difficult for deci- 
sion in a summary trial. 

The pleadings in the case may be quite sufficient 
to show that the inquiry would be too difficult or 
intricate. ' 

Sivamma v. Subbamma, 17 M. 477, commented 


‘upon. 


Appeal from the order of the District 
Court of Coimbatore, in Original Petition No. 
323 of 1911. 

Mr. 0. 8S. Venkatachariar, for the Appel- 
lant. 

Mr. N. A. Krishna Azyar, for Mr. T. RB. 
Ramachendra Aziyar, for the Respondents. 


JUDGMENT.—It is contended that in 
all cases a Court dealing with an application 
for a succession certificate must hold some 
inquiry as to a claim by an appplicant before 
it can hold that it raises questions too 
intricate and difficalt for decision in a sum- 
mary trial. ln our opinion, the language of 
section 7 of the Act does not support this 
contention. The pleadings in the case may 
be quite sufficient to show that the inqury 
would be too difficult orintricate. The Court 
has, no doubt, to satisfy itself that the person 
to whom if grants the certificate has a prima 
facie right, and for this purpose, some inquiry 
might be necessary in many cases, but 
whereas in this case the rival claimant is 
the widow of the person for whose assets 
the certificate is asked, the prima facie right 
is clear. Sivamma v. Subbamma (1) is relied 
on for the appellants. That judgment may 
be perfectly right on the particular facts 
of the case but if it intended to lay down 
a hard and fast rule that the inquiry 
into apy question conld not be held to 
be intricate or difficult before it is conducted 


(1) 17 M. 477, 
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to some extent, if must, in our opinion, be held 
to have gone too far, 
We dismiss the appeal with costs. 
. Appeal dismissed, 





ALLAHABAD HIGH COORT. 
Srconp Civic ArpeaL No. 938 or 1912. 
February 14, 1913. 
Present:—Mr. Justice Chamier. 

Raji MUHAMMAD KARIMULLAH KHAN 
—-PLAINTIFF——AFPELLANT 

VErSUS è 
JHAMAN SINGH AYD OTHERS — DEFENDANTS 


— RESPONDENTS. 

Agra Tenancy Act (II of 190i), s. 151—‘Tudicial 
decision,’ meaning of. 

The “judicial decision” contemplated by section 151 
of the Tenancy Act and other similar provisions must 
be a judicial decision pronounced by an officer com- 
petent to deal with the matter. , 

In 1869, an Assistant Settlement Officer ordered 
that a certain person should be shown in the papers 
as holding a particular piece of land rent free: 

Held, that the above order did not come within 
the meaning of the judicial decision as given in sec- 
tion 151 of the Agra Tenancy Act. 


Second appeal from the decision of the 
District Judge of Aligarh, dated l0th 
April 1912. 

Mr. Gulzart Lal, for the Appellant. 

Mr. Govind Prasad, forthe Respondents. 

JUDGMENT.—These are appeals in suits 
under sections 150 and 154 of the Tenancy 
Act. The question for decision in both cases 
is the same, namely, whether the land was 
held rent free under a judicial decision 
previously to December 22nd, 1873, within 
ihe meaning of section 151 of the Act. This 
section re-places parts of section 30 of the 
North-Western Provinces Rent Act, 1881, 
which in turn replaced parts of sections 79 
and 80 of the North-Western Provinces 
Land Revenne Act, 1873. The history of 
the law relating to the resumption of rent 
free grgnts previous to the passing of the 
Act of 1873 will be found in Irvine's Rent 
Digest published in 1869, Itis sufficient to 
say here that the Act of 1873 declared that 
the period of limitation theretofore applied 
to cases of resumption of rent free holdings 
should no longer be applied? but it was 
desired to avoid the re-opening of cases 
already judicially decided. Hence the pro- 
Vision now in question. 


‘In view of the fact that the only known 
authorities on the meaning of this provision 
are decisions in cases which occurred in 
Oudh, I may point out that the provisions 
contained in sections 79 and 80 of the above 
mentioned Act of 1873 were enacted for 
Ondh by sections 52 to 55 of the Oudh 
Land Revenue Act, XVII of 1876, which has 
since been re placed (with modifications) by 
Chapter VIIA of the Ondh Rent Act. All 
the Oadh provisions are not exastly the 
same as those enacted for the North-Western 
Provinces, because the old Regulations did 
not apply to Oudh, but the provision now in 
questicn is the same in both Provinces. 

It has been held by the Board of Revenue 
in Dayt Shankar v. Mazhar Husain (1), that 
the decision of a Settlement Officer in Oudh 
pronounced in 1864 during the first Regular 
Settlement of Oudh that certain persons 
were entitled to be maintained in perpetuity 
in rent free possession of land, was a judicial 
decision’ within the meaning of section 107B 
(b) of the Oudh Rent Act. Bat officers 
engaged in making the first Regular Settle- 
ment in Oudh had what we now call the 
powers of a Civil Court in cases relating to 
land, those powers having heen conferred 
upon them by Lord Dalhonsie’s celebrated 
‘letter’ of instructions to the first Chief 
Commissioner of Oudh, dated February 4th, 
1856, and subsequent ordera of a similar 
kind. No Courts other than those of Settle- 
ment Officers and their Assistants had any 
jurisdiction during the continuance of the 
first Regular Settlement operations in any 
case relating to the possession of land or 
any right in respect of land, and this state 
of things was continued by Act XVI of 1865. 

in the present case, the Assistant Collec. 
tor speaks of the decision of 1869, which is 
relied upon by the respondents as a ‘judicial 
decree. There was certainly no decree in the 
ordinary sense of the word. It appears that 
when the settlement was being revised in 
the District, Dhonkal Singh, an ancestor of 
the respondents, presented a petition to the - 
Assistant Settlement Officer praying that he 
might be recorded as holding the land rent 
free. Some witnesses were examined aud the 
Assistant Settlement Officer came to the con- 
clusion that Dhonkal Singh has been 
holding the land rent free by fawout of the 


(1) Selected Decision No. 6 of 1909. 
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zemindars, He repelled the gontention that 
Dhonkal Singh held the land reat free in 
lieu of maldkuna. Oa October 6th 1839, an 
order was passed by him that Dhonkal 
Singh should be shown in the papers as 
holding the land rent free. If the decision 
of Mc. Spankie in Amir Hisin Khin v. Gon: 
Rim (2) is correct, it cannot ba held that 
the land in question is “held rent free under a 
judicial decision,” whatever may have been the 
powers of the Assistant Settlement Officer, for 
it ig not by virtue of the Assistant Settlement 
Otficer’s decision that the land is or was held 
rent free. The Assistant Settlement Officer 
merely ordered that an entry should be made 
in the papers in accordanca with what he 
found to be the existing state of affairs. Ít 
is clear from his order that he did not 
intend to give Dhonkal Singh any new or 
higher kind of right than be already possess- 
ed. But Mr. Spankie’s construction of the 
words held rent free under a judicial decision” 
was not accepted by Mr. Baillie in the cass of 
Daya Shankar v. Mazhar Husain (1), cited 
above, and I am disposed to think that Mr. 
Baillie’s view is the correct one, Bat the 
“judicial decision” contemplated by section 151 
of the Tenancy Act and other similar pro- 
visions must surely be a judicial decision 
pronounced by an officer compstent to deal 
with the matter. As far as 1 have been 
able to ascertain, the Assistant Collector, who 
passed the order now in question, had no 
power whatever to decide whether Dhonkal 
Singh had been entitled to hold the land 
rent free in the past or would be entitled to 
do so in the future. Before the passing of 
Act X of 1859, the Civil Courts alone had 
power to deal with cases relating to the 
resumption of rent free or revenue free 
grants. Hy that Act (section 23), jurisdiction 
was conferred upon the Revenue Courts to 
entertain claims for the resumption of land 
held rent or revenue free under grants made 
after 1790. It is not suggested that the 
holding now in question dates from before 
1790 and the presumption, as the old cases 
show, is that it does not. Under Act XIV 
of 1863, the Local Government obtained 
power to invest Settlement Officers with the 
powers of a Collector for the decision of 
certain classes of suits but saits or applica- 
tions for*thewesumption of rent or revenue 


(2) 40. O. 262, 


‘free, 


free grants are nob included in those olasses. 
It appears, therefore, that- the Assistant 
Qollector had no power to decide whether 
the land now in question should be held rent 
Moreover, his order shows that he did 
not intend to decide any question of right. 
All that he did was to enter the facts as he 
found them. The whole file of the proceed- 
ings is before me and it makes it quite clear 
that he was engaged in correcting the records 
in the usual way. 

For the above reasons, I am of opinion 
that the respondents have failed to prove 
that the land now in question is held rent 
free under a judicial decision. 

I allow the appsals, reverse the decisions of 
the lower Appellate Court in both cases and 
remand both of them to that Oourt to be 
disposed of according to law. Costs of these 
appeals to be costs in the cause! 

Appeal allowed, 





CALCUTTA HIGH COURT. 
REGULAR Civiu Appean No. 325 or 1910, 
Jane 11, 1912. 

Present:-—Mr. Justice Stephen and 
Mr. Justice Richardson 
CHANDRAMADHAB BARUA—- DEFENDANT 
— Å PPELLANT 
VErsUs 


NABIN CHANDRA BARUA. alias 
CHANDRA KUMAR BARUA. AND OTHERS 
—-P LAINTIFF3— RESPONDENTS, 

Co-sharer — Management by one co-sharer on behalf 
of another—Agency— Deuth of latter—Suit by his rep. 
vesentatives for account—Limitation—Demand and 
refusal —Termination of agency —Limitation Act (XV of 
1877), Sch. II, Art, 89, 

A co-sharar who manages a property on behalf of 
himself and his co-sharer, 18 an agent of his co-sharer. 
The relationship of principal and agent’ continues up 
to the death of the co-sharer on whose behalf the 
property is managed. And ifthe property is manage 
ed even after his death, the manager would be con- 
sidered as the agent of the representatives of the 
deceased co-sharer. 

Therefore, a suit for account against the manager 
by the representatives is governed by Schedule TI, 
Article 89 of the Limitation Act. 

Tf no demand for any account has been made, the 
commencement of the limitation will be the termi. 
nation of the agency. But if a demand was made 
which met with no attention, limitation will run from 
the demand. If demands were going on as long as 
the management continued, the limitation will ran 
from the termination of the agency, 


“736 


Appeal from the decree of tha Sabordinite 
Judge of Doubri, datel the 2lst May 1911. 

Mr, 0. B. Diss, Baibas Provasy Oh indra 
Mittes and Susil Madhib Mullick, for the 
Appellant. 

Babus Manmatha Nath Mukeriee, for the 
Respondents. 


JUDGMENT.—This appeal arises out of 
‘a sait brought by the plaintifs for accounts 
relating to the management of a cartain 
Forest Mehal from 1293 to 1808. The man- 
agement was conducted by pne Chandra Mad- 
hab Barua on bahalf of Nanda Kumar Barua, 
his nephew, who was his co-sharer as to the 
half of the property. The prêperby got iu- 
volved in debt and it was agreed that the 
best way for ths defendant was to take charge 
of it and to pay off the liability until the pro- 
perty wasfreed from debt. This state of 
things continued from the year 1293 to 1305. 
At acertain time in 1806 the plaintiffs appear 
to have demanded accounts from Chandra 
Madhab of his dealings with the property. 
This demand was refused; at least it was 
never complied with. Soon after Nanda Kumar 
died. The business then came to an end in 
1308 and this suit was brought on the 12th 
September 1904, which isa little less than 
three years after the termination of the busi- 
ness. The Judge of the Court below has held 
that the suit is not barred by limitation and 
this is the principal point which we have to 
consider in this case. There is a point also as 
to rest judicata, but there is no substance in it. 
This case has already been before this Court 
on a question as to whether the suit was 
barred under section 30 of Act VIII of 1869; 
and the Court held that the limitation pro- 
vided for by that Act doas not apply. It has 
been suggested that the point of limitation 
ought to. have been taken then or mot at all. 
There is no authority for this proposition and 
we find that it is, still open to the defendant 
to take the point of limitation. The first 
question that arises is under which Article of 
the Limitation Act the question is dealt with. 
It is suggested on behalf of the defendant that 
Article 89 is applicable to this oase. The 
plaintiffs contest this view and say that the 
relation between the parties in this case is 
not one of agency. Ibis difficudt to see what 
other it can be. The defendant was certainly 
agent up to the time of the death of Nanda 
Kumar. -After his death, we cannot conceive 
how the defendant remained in possession 
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of the property, or how he had any dealings 
with it except as the agent of the represeft- 
atives of Nanda Kumar. It is not suggested 
that he possessed this half of the property 
in his own right, and if he was not an agent 
he must have been a trustee, a position 
which under the circumstances seems impossi- 
ble. We, therefore, hold that his agency 
was continued after the death of Nanda 
Kumar, after which event the present 
plaintiffs inherited the rights of Nanda 
Kumar and became, therefore, his principals. 
We, therefore, hold that section 89 applies to 
this case, 

The next question is how that section will 
apply, and the question arises whether any 
demand has been made, because if it has not, 
the commencement of the limitation will be the 
As we have said, 
there is evidence, which we cannot overlook, 
that a demand was made by Nanda Kumar 
which met with no attention. Limitation, 
therefore, will run from the date of the 
demand by Nanda Kumar so far as the obli- 
gations of the defendant were incurred during 
his life-time. Since his death, we learn 
from the plaint that, repeated demauds have 
been made by the plaintiffs. The dates of 
these repeated demands are not given and 
not proved; bat from the language of the 
pleading, we must suppose that the demands 
were going on as long as the business was in 
existence and, therefore, limitation will 
run from the termination of the ageacy 
business which as we have said was a little 
less than three years before suit. The de- 
fendant admits that he is liable to accounts 
from Bhadra to Magh 1308 and, therefore, 
accounts for this period must be rendered, 
As to the rest of the case, we hold fhat the 
suit is barred. 

This appeal is, therefore, allowed and the 
deerse of the lower Court is modified in ac- 
cordance with what we have said. 

The parties are entitled to proportionate 
costs, 

Hearing fee Rs. 150, 

Appeal allowed, 
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,. OALCUTTA HIGH COURT. 
REGULAR Orvin Aepeat No. 164 or 1910, 
September 2, 1912. 
Present:—Justice Sir Asutosh Mookerjee, 

: Kr., and Mr, Justico Beacheroft. 

C. H. CRO WDY -—PLAINTIPE-—APPELLANT 

versus 

L. O'REILLY — Derenpanr— RESPONDENT. 

Malicious prosecution—Prosecution, meaning of— 
Defamatory statement— Pleading —Damages, suit for, 
whether maintainable, 

An action for maliciously putting the law in motion 
lies in all cases where there is a concurrence of the 
following elements: (1) the commencement or con- 
tinuance of a criminal proceeding; (2) its legal causa- 
tion by the present defendant against the plaintiff 
who was defendant in the original proceeding; (3) its 
bona fide termination in favour of the present plaintiff; 
(4) the absence of probable cause for such proceed- 
ing; (5) the presence of malice therein; (6) damage 
conforming to legal standards resulting to the plain- 
tiff. 

Abrath v. North East Railway Company, 11 App. 
Cas. 247; 52 L.-J. Q. B.620; 49 L. T. 618; 32 W. R. 50, 
Cos v. English, Scottish and Australian Bank, (1905) 
A. O. 168; 74 L. J. P. ©. 62; 92 L. T, 438, relied 
upon, 

The word “prosecution” in the term “malicious 
prosecution” ought not to be interpreted in the res- 
tricted sense in which it is used in the Code of Cri- 
minal Procedure. Therefore, proceedings under 
sections 144 and 145 of the Criminal Procedure Code 
may constitute a prosecution of the plaintiff by the 


defendant, so that damages may be claimed for mali- 
cious prosecution. 


An application of the defendant stated facts, which, 
if true, rendered the plaintiff liable to prosecution for 
being a member of an unlawful assembly. The de- 
fendant invited’ the Magistrate to take action under 
section 107 of the Criminal Procedure Code. As a 
result of the proceedings initiated by the defendant, 
certain land claimed by the plaintiff was attached: 

Held, that, if this order was obtained maliciously 
and without reasonable and probable cause, an action 
clearly lay against the defendant for unlawful inter- 
ference with the exercise of proprietary rights of the 
plaintiff, or ag one for malicious prosecution or mali- 
cious abuse of judicial process. 

Mudun Mohan Das v. Gokul Doss, 10 M. I. A. 563; 
1 Ind. Jur. (N.S.) 269; 5 W.R. (P.O) 91, Bishun Singh 
v. A.W. N. Wyatt, 16 O. W. N.540: 11 Ind. Cas. 729; 
14.0. L. J. 515; Bhut Nath v. Chandra Binode, 16 Ind. 
Cas. 443; 16 O. L. J. 34, relied upon. 

Obiter dicta.—Per Mookerjee, J—-Neither party, wit- 
nass, Counsel, Jury, nor Judge can be put to answer, 
civilly or criminally, for words spoken in office, and 
no suit for damages is maintainable for such words. 


Dwakins v. Rokeby, 8 Q. B. 255 at p. 266; L. R. 7 
H. L. 744; 45 L. J. Q. B. 8; 33 L. T. 196; 23 W. R. 981; 
Munster v. Lamb, 11 Q. B. D. 588 at p. 606; 52 L. J. Q. 
B. 726; 49 L. T. 252; 32 W, R. 248; 47 J. P. 805, relied 
upon. “Te 

Per Beacheroft, J.—A defamatory statement in the 
pleadings in an action is not privileged, and may form 
the fgundation of a claim for damages for libel. 
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Augada Ram Shaha v. Nemai Chand, 23 0, 867 and 
B. P. Sandyal v. Bhaba Sundari, 15 C. W. N. 995; 14 
O. L. J. 81; 7 Ind. Cas. 803, followed. e 

Golap Jan v. Bhola Nath Khetry, 15 O. W. N. 917; 38 
0. 880; 11 Ind. Cas. 311, not approved. 


Appeal from the decree of the Subordinate 


Judge of Monghyr, dated the 7th March 
1910. 


Babus Umakali Mukherjee and Shoroshi 
Oharan Mitra, for the Appellant. 

Babu Mahendra Natn Roy, Mr. G. B., 
McNair and Babu Ambrtapita Chaudhuri, for 
the Respondent. 


* JUDGMENT. 


MOOKERJEER, J.-—This is an appeal on bohalf 
of the plaintiff in what has been described as 
a suit for recovery of damages for malicious 
prosecution and libel. As the suit has bgen 
dismissed, without trial on the merits, on the 
ground that it is nob maintainable, we mast, 
for our present purpose, assume that the 
allegations made in the plaint are well 
founded in fact. The case for the plaint- 
iff is that on the 16th June 1909, the 
defendant presented a petition in the Oourt 
of the Joint Magistrate of Begusarai in which 
he made a number of false and malicions 
allegations agaiust the plaintif. Io that 
petition, the defendant stated that on the 
llth June 1909, the plaintiff and his 
servants, four in number, prevented him from 
sowing on his land, and that they in- 
timidated his servants and were prepared 
to assault him, whereupon his sérvants for 
fear of danger to their lives left the 
place. The defendant further stated in the 
petition that, on the day following this 
incident, the plaintiff came up armed with 
a gun, and accompanied by his servants, 
who were armed with sticks, rushed towards 
the defendant with shouts of “beat, beat.” 
Upon these allegations, the defendant prayed 
that in order to avoid a breach of the 
peace, proceedings might be instituted ‘under 
section 145 of the Code of Oriminal Pro- 
cedure, or security and recognizance bond 
taken from the plaintiff under section 107 
of the Code. On receipt of this applica- 
tion, the Magigtrate directed notice to issue 
on the plaintiff and his servants enjoiaing 
them not to goupon the land. This order 
was made under section 144 of the Criminal 
Procedure Code. Oa tho 21st June 1909, 
the plaintiff filed a written statement in 
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which he traversed the allegations of the 
defendant. The Magistrate thereupon ra- 
corded an order to the effect that the al- 
legations of the defendant clearly showed 
that a breach of the peace was likely and 
imminent and that proceedings under sec» 
tion 145 of the Criminal Procedure Code 
must be instituted; he also directed that 
in the meautime the land be attached. 
The proceedings were subsequently trans- 
ferred to the Court of the Joint Magis- 
trate of Monghyr. The plaintiff tiled his 
written statement on the 7th September 
1909, and the case was adjourned till the 
lith September, to enable the defendant 
to revise his written statement: the Magis- 
trate noted that the land had been actually 
attached as ordered, and directed the attach- 
ment to continue. On the lith September 
1909, the defendant filed a petition to the 
effect that there was no longer any likeli- 
hood ofa breach of the peace and prayed 
that the proceedings might be cancelled. 
The plaintiff was represented in Court, 
and he took exception to the insinuation 
that he had ever been out of possession of 
the land till the order of attachment had 
been made, The Magistrate held that as 
there was no danger of a breach of the 
peace, he had no jurisdiction to continue the 
inquiry. The proceedings were thereupon 
cancelled, and the land directed to be released 
from attachment. On the 15th December 
1909, the plaintiff commenced the present 
action for damages. Ele asserted that the 
proceedings before the Magistrate had baen 
falsely and maliciously instituted, that he and 
his servants had been needlessly harassed, 
and that his reputation had been injured 
by the wholly untrue allegation that 
he went, armed with a riflle and accom. 
panied by armed retainers, with a view 
to cause a breach of the peace. The 
plaintiff claimed Rs 11,000 as damages. The 
defendant contested the claim on the merits, 
and further urged that the plaint did not 
disclose a cause of action and the suit was 
not maintainable, The Subordinate Judge 
has dismissed the suit on the preliminary 
ground that it is not maintainable. He 
has held that proceedings under sections 14 4 
and 145 of the Criminal Procedure Code 
did not constitute a “' prosecution ” of the 
plaintiff by the defendant, so that damages 
cannot be claimed for malicious prosecution. 
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He has further held that the statements jn 
the petition to the Magistrate, on the 
strength whereof the proceedings were in- 
stituted, were privileged, and conld nob 
form the foundation of a claim for damages 
for libel. The plaintiff has appealed to 
this Court, and on his behalf both the 
grounds, upon which the suit has been dis- 
missed, have been assailed a3 untenable. In 
my opinion, the decision of the Subordinate. 
Judge cannot be supported. 


In so far as the first ground assigned by 
the Subordinate Judge is concerned, the 
learned Vakil for the respondent has sought 
to support it by an analysis of the provi- 
sions of the Criminal Procedure Code of 
1593. He has pointed out that the Code 
is divided into nine parts, of which the 
fourth deals with the prevention of offencas 
while the sixth treats of proceedings in pro- 
secutions. Sections 107, 144 and 145 find a 
place in the fourth part of the Code; from 
this circumstance, it has been argued that 
an application to a Magistrate to institute a 
proceeding under any of these sections can- 
not be deemed a “prosecution” of the person. 
against whom the proceeding is sought to ba 
commenced. This contention may, for 
our present purpose, ba assumed to ba well- 
founded; bat it does not follow that when 
jurists speak of the tort known as ‘malicious 
prosecution,” they use the term — prosacu- 
tion’ in the limited sense saggested by the 
respondent, An action for maliciously pat- 
ting the law in motion lies in all eases whera 
there is a. concarrenca of the following ole- 
ments: (1) the commencement or continu- 
ance of a criminal proceeding; (2) its legal 
causation by the present defendant against the 
plaintiff who was defendant in the original 
proceeding: (3) its bona file terminatioa in 
favour ofthe present plaintiff; (4) the absanca 
of probable ‘cause for such proceeding; 
(5) the presence of malica thereia; (6) 
damage conforming to legal standards 
resulting to the plaintiff: Abrath v. North 
Eastern Railway Oomp inp (1), Cox v. English, 
Scottish and Australian Bank, Ld. (2). Any 
enforcement of the Criminal law throngh 
Courts of Justics concerning a matter which 


(1) (1888) 11 Ap. Oas. 247; 52 L. $. Q. B. 620; 49 i 
T. 618; 32 W. R. 50. 

(2) (1905) App. Qas. 168; 74L, J. P, O. 62; 93 L, 
T, 483. ' = 
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will subject the accused to a prosecution, 
without regard to the technical form in 
which the charge has been preferred and 
irrespective of the grade of the criminal 
offence, is a sufficient proceeding upon 
which an action of malicious prosecution 
may be based. To take one illustration, 
the action bas been held to lie for maliciously 
and without probable cause instituting 
and carrying forward w»roceedings under a 
search warrant: Hlsee v. Smith (3), Leigh xv. 
Webb (4). It has also been ruled that 
proceedings maliciously taken against a 
person to compel him to furnish surety 
to keep the peace may be made the 
foundation for a suit for damages for mali- 
cious prosecution: Fisher v. Hamilton (5), 
It is well scttled that it is an actionable 
wrong to institute various kinds of legal 
proceedizgs against another person, mali- 
ciously and without reasonable and probable 
cause; for instance, a liability attaches to him 
who, maliciously and withoutreasonable and 
probable cause, petitions to have another 
person adjudicated a bankrupt, Johnson v. 
Emerson (6), or attempts to have a company 
wound-up as insolvent, Quartz Hill Gold 
Mining Company v. ‘Wyre (7) or procures 
the arrest of a person by means of judicial 
process, whether civil or criminal, Ohurchill 
v. Siggers (8), or obtains execution against 
the property of a judgment-debtor: Olissold v, 
Oratchley (9). Tam not prepared to accept 
the contention that an action for damages 
for malicious prosecution should lie only 
when the original proceeding was a  prosecu- 
tion” in the sensein which the term is used 
in the Code of Criminal Procedure; it is not 
essentia? that the original proceeding should 
have been of such a nature as to render ihe 
person, against whom it was taken, liable to be 
arrested, fined or imprisoned. The present 
case, however, is reasonably free from dif- 
culty. Here, the application of the defendant 
stated facts, which, if true, rendered the 
plaintiff liable to prosecution for being a 


(3) (1822) 2 Chitty 304, 24 R. R. 639; 1 D. & R. 97. 

(4) (1800) 3 Esp, 165. 

(5) (1874) 49 ind. 341. 

(6) (1871) 6 Ex, 329; 25 L.T, 8375 40 L.J. Bx. 201. 

(7) (1888) 11 Q. B. D. 674; 52 L. J. Q. B. 488; 49 D. 
T, 249;31 W. R. 668. 

(8) (18549 3 B. & B. 929; 2 C. L. R. 1509; 23 L. J. 
Q. B. £08; 18 Jur. 773; 2 W. R. 551; 28 L. T. (0.8.) 220; 
97 R. R. 83. 

(4) (1910) 2 K. B. 244; 79 D. J. K. B. 635; 102 L. 
T, 620; 54 S. 7442, 26 T. L. R, 409, 
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member of an unlawful assembly. I[t is 
further worthy of note that the deféndaut 
invited the Magistrate to take action under 
section 107 of the Criminal Procedure Cade, 
and an order under that section may ultimate- 
ly lead to the detention of tho person ealled 
upon to furnish security, under the circum- 
stances mentioned in section 123. It must also 
be remembered that, as a result of the pro- 
ceedings initiated by the defendant. the land 
claimed by the plaintiff was attached; if this 
order was obtained maliciously and without 
reasonable and probable canse, an action 
clearly lies against the defendant for unlav- 
ful interference with the exercise of pro- 
perty rights of the plaintiff: Madhan Meon 
Das v. Gokul Doss(10); Bishun Singh v. A.W LN. 
Wyatt(ll). Bhut Nath v. Ghandra Binode (12). 
If the allegations of the plaintiffs be ultimately 
established as well-founded on fact, it is mani- 
fest that there has been a deliberate abusesfthe 
process of the Criminal Court; salutary provi- 
sions framed by the Legislature to secure tho 
prevention of offences, have been utilised mn- 
liciously and without reasonable and probible 
cause for the harassment of the plaintiff who 
has thereby suffered damage, as he asserts, in 
reputation and property. Under these circum- 
stances, I must hold that the suit as framed 
is maintainable. 

In so far as the second gronnd aasigned by 
the Subordinate Judge is concerned, the 
learned Vakil for the respondent has contend- 
ed that the statements in the petetion to the 
Magistrate whereon the proceedings worn 
based, are absolately privileged and ernn | 
form the foundation of a claim for damage; 
for libel. He has argued that we ought to 
adopt the rule of Hnoglish Law that no action 
lies against a party for words spoken in the 
ordinary course of any proceeding before any 
Court or tribunal recognised by law. Tno 
statement of the law on this subject by Lord 
Mansfield in R. v. Skinner (13), to the effect 
that neither party, witness, Counsel, Jury, nor 
Judge can be put to answer, civilly or by erini- 
nally, for words spoken in office, has met with 
approval in subsequent decisions whieh mist. 
be deemed, so far as tne law of Baglind js 


(10) 10 M. I. A. 563; 1 Ind. Jur. (N. S.) 269 5 W.R. 
(P. 0.) 9L 
uy) 14 0. L. J 515; 160. W. N. 519, 11 Ini, Ju. 


aia) 16 C. L. J. 24; 16 Ind. Cas, 443. 
(13) (1772) Lofft 55, 
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concerned, clear, uniform and conclusive: 
Dawkins v. Rokeby(14), Munster v. Lamb(15). 
The principle upon which these decisions 
are founded is that the administration 
of justice would be paralysed if those who 
are engaged in it were to be liable to actions 
of libel or slander upon the imputation 
that they kad acted maliciously aud not bona 
fide: Dawkins v. Paulet (16). This immu- 
nity, it has been maintained, extends to 
everything said by the pafties in the con- 
duct of their case, so long as ib isin any 
way connected with the inquiry before the 
Court, because in the words of Pigott, C. B., 
in Kennedy v. Hilliard (17), public policy 
requires that a party, in preferring or re- 
sisting a legal proceeding, shall do so with 
his mind uninfluenced by the fear of an 
action for defamation or a prosecution for 
libel: See also McLaughlin v. Doey (18). 
Amongst decisions which support the pro- 
position that all documents necessary to or 
properly used in a judicial proceeding are 
absolutely privileged, for instance, all plead- 
ings delivered or affidavits sworn in the 
course of a judicial proceeding before a Court 
of competent jurisdiction, reference may be 
made to those of Revis v. Smith(19), Hender- 
son v. Broomhead (20), Hare v. Meller (21), as 
explained by Baron Pollock in Proctor v. 
Webster (22), Weston v. Dobniet (23) and 
Oukler v. Dickson (24). Inthe case last 
mentioned, it was ruled that no allegation 
contained 15 Articles of the Peace exhibited 
to Justices is actionable ; the Oourt of King’s 
Bench observed that * He one exhibits Articles 
to Justices of tbe Peace against a certain 
person, containing diverse great abuses and 
misdemeanours not only concerning the peti- 


a (1878) 8 Q. B. 255 at p. 266; 48 I J. Q. B. 8; 

31. L. T. 196; 23 W. R. 931; 7 H. L. 7 

PN (1883) 11 Q. B. D. 588 at p. 606, = J. Q. B. 
4726; 49 L. T. 252; 82 W. R. 248; 47 J. P. 805. 

(16) 01869) 5 Q a 94 at p. 116;9 B. & S. 768; 39 
L. J. Q. B. 53; 21 L. T. 584; 18 W. R, 336. 
(17) (1859) 10 Ir. O.L.R. 195 at p. 209; 1 L. T. 578, 


(18) (1893: 32 L. R. Ir. 518 atp. 530. 
(19) (1858) a B. 126; 25 L. J. O0. P. 195; 2 Jur. 
(x. 8.) 614; 4 W. R. 506; 27 L. T. (0. 8.) 106; 107 R. R. 


236. 

(20) (1859) 4 H. & N. 569; 28 L. f. Ex. 360; 5 Jur. 
(N. s.) 1175; 7 W. R. 492: 118 R. R. 618. 

(21) (1584) 3 Leon. 188 at p. 163. 

(22) (1885) 16 Q. B. D. 112, 55 LJ. Q B. 
53 L. T. 765. 

(23) (1618) Cro. Jac. 432. 

(24) (1885) 4 Coke 146. 


150; 
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tioners themselves but many others, and alle 
this to the intent that he should be bound 
to his -good behaviour, the party accused 
shall not have for any matter contained in 
such Articles any action upon the case, for 
they have pursued the ordinary course of 
justice in such case, and if action shouldbe 
permitted in such eases, bhose who have jast 
cause for complaint would not dare to com- 
plain for infinite vexation.” The same rule 
has been adopted in the American Courts 
where it has been ruled that defamatory 
matter. contained in pleadings filed according 
to law in a Court of competent jurisdiction, 
if relevant and pertinent to the issues in the 
case, is absolutely privileged, and itis im- 
material that the allegations are false and 
malicious and are made under cover and 
pretence of a wrongful or groundless suit: 
McLaughlin v. Oowley (25), Sherwood v. Po- 
well (26), Runge v. Franklin (27), King v. 
McKissick (28). There is a divergeuce of 
judicial opinion, however, upon the question 
whether allegations made in a ertminal com- 
plaint are absolutely privileged, and it has 
been ruled that where one institutes criminal 
proceedings without intending to prosecute 
them in the regular course, but as a pre- 
tence to promulgate slander or to serve any 
other improper purpose, an action may bea 
maintained for any libellous matter contained 
in them: McDavid v. Boyer (29). But the 
balance of authority is in favour of the 
theory of absolute privilege; though the 
view taken inthe case last mentioned may 
possibly be defended on the ground that 
where a person prefers a complaint nat in- 
tending to prosecute it but merely with a 
view to publish false and malicio&s state- 
ments, he really abuses the process of the 
Court which cannot be allowed to be utilised 
as a vehicle for the publication of defama- 
tory statements, Ball v. Ruiwles (30), Hart- 
soc% v. Reddick (31), Laing v. Mitlten (82), 
Allen v. Crofoot (83), Vausse Y. Lee (34) and 


(25) (1879-81) 127 Mass. 316; 181 Mass. 70, 
(26) (1895) 62 Am St. Rep. 614:6L Minn. 479. 
(27) (1889) 13 Am. Ss. Rep. 833; 72 Fex. 535. 
(28) (1903) 26 Fed. Rep. 215. 

(29) (1897) 169-111. 475; 48 N. E. 317. 

(30: (1892) 27 Am. St. Rep. 174; 93 Cali. 222. 
(31) (1842) 88 Am. Deo. 141;6 Bickford 255. 
(32) (1904) 185 Mass. 233. 

(33) (1829) 20 Am. Dec. 647; 2 Wendell 515. 
(34) (1833) 26 Am. Dec. 168; 1 Hill 197, e 
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in the American Courts, the principle has 
been repeatedly applied as recognised in 
Eugland in the cases of Johnson v. Hvans 
(35), Fowler v. Honer (38), Serman v, 
Netherclifé (37), Daw'tins v. Rokeby (14), 
Munster v. Lamb (15), Astley v. Younge (38), 
Ravis v. Smith (19), Henderson v, Broomhead 
(20), Royal Aquarium and Summer and 
Winter Garden Society v. Parkinso» (89), 
Hodson v. Pure (40). In so far as the 
Indian Courts are concerned, there is a di- 
vergencs of judicial opinion on the subject. 
The language of exceptions 7 and 9 to sea- 
tion 499 of the Indian Penal Code does nok 
import such absolute immunity as is rə- 
cognised by Bnglish Law; ‘eas h of these ex- 
ceptions uses the term “good faith” as an 
element in the definition, and this is re- 
peated in each of the illustrations annexed. 
Consequently, where a party to a proceeding 
in Court has used defamatory expression, 
the statement has been held punishable 
under the Indian Penal Code, when not made 
in good faith, z.e., with due care and abten- 
tion. Queen v. Fursoram Dass (41), Greene v. 
Delanney (42), Kali Nath v. Gobinda Ohandra 
Basu (48), Giribala y. Prankrishto (44) and 
Emperor v. Ganga Prasad (45). A strict 
adherence to statutory provisions may 
be defended on the ground mentioned 
by their Lordships of the Judicial Committee 
in Norendra Nath v. Kamalbasint (46), 
namely, that a statutory enactment must 
receive ifs natural meaning and must not 
be frittered away by reference to what may 
be supposed to be the law in England or the 
antecedent law on the subject here. This 
view appears to have commended itself to 
the Court in Abdul Hakim v. Teichandar Mu- 
kherit (47), Isuri Prasad v. Umrao Singh (48) 

(35) (1800) 3 Esp. 32; 6 R. R. 809. 

(35) (1812) 3 Camp. 294; 13 R. R. 807. 

(37) (18786) 10. P. D. 540 on ‘appeal; 46 L. ie O.P. 
128; 2 C. P. D. 53; 35 L. T. 784; 25 W. R. 159 

(38) (1859) 2 Burr. 807; 2 Ld. Ken. 536. 

(39) (1892) 1 Q. B. 431 at p. 451; 66 L. T. 513; 40 
W. R. 450; 58 J. P. 404; 61 L. Q. B. 4&1, 

(40) (1899) 1 Q. B. 455; 68 L. J. Q. B. 309; 47 W. 
R. 241; 80 L. T. 13; 15 T, L. B. 171. 

(41) 2 W. R. 36 Or. 

(42) 14 W. R. 27 Or. 

(43) 5 0. W. N. 293. 

(44) 80. W. N. 2 

JA. OSA. W. N. (1907) 235; 4 A. b. J. 


J; 1 
A 18; 23 0, 563. 

5; A. W. N. (1881), 81. 
Ae A. W. N. (1900) 46. 
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and In re Nagarji Trikamji (49), But in 
Civil suits for damages for defamations as the 
Court is not fettered by any statutory provi- 
sion, the Court is free to adopt or reject the 
Eaglish rule onthe subject. In so far as the 
immunity of witnesses is concerned, which 
stands in England on the same footing as the 
immunity of a party, their Lordships of 
the Judicial Committee have broadly for- 
mulated the rule that they cannot be sued 
in a Civil Court for damages in respect of 
evidence given by them upon oath in a 
judicial proeeeding, Gunnssh Dutt Singh v. 
Mugneeram Chowdhry (50), and that principle 
has bsen repeatedly applied. Bhikumber 
Singh v. Becharam Sirkar (51), Dawan 
Singh v. Mahip Singh (52), Manjaya v. Sesha 
Shetti (53). In so far as the immunity of a 
party is concerned, judicial opinion is divid- 
ed. The opinions expressed in Hindle v 
Baudry (54), Venkata Narasimha v. Kottayya 
(55), Nathji v. Lalbhai (56) and Golap Jan v. 
Bholanath Khetry (57), support the theory of 
absolute privilege, accorded in the public in- 
terest to those who make statements to the 
Court in the course of and in relation toa 
judicial proceeding. On the other hand, the 
decisions in Abdul Hakim v. Tejchandar (47), 
Guru Dutt Sing v. Gopal Das (58), Shibnath 
y. Satcowree (59), Augadı Ram v. Nimat 
Ohand (60), H. P. Sandyal v. Bhaba 
Sundari Debi (61), support the theory 
of a qualified privilege. To put the 
matter briefly, the divergenge of judi- 
cial opinion between the representatives 
of the two different schools of thonght, 
arises in this way: ib is said, on the one 
hand, that the provisions of the Indian 
Penal Code negative the theory of an 
absolute privilege and that the same rule 
ought to be applied in civil suits for damages 
for defamation; ib is argued, on the other 


(49) 19 B. 340. . 
(50) 11 B. L. R. 321717 W. R. 283. 

(51) 15 0. 264. 

(52) 10 A. 425; A. W. N. (1888), 157. 
(53) 11 M. 477, 

(54) 2 M. 18. 

(55) 12 M. 374. 

(56) 14 B. 97. 

(57) 15 C. W. N. 917; 38 C. 880; 11 Ind, Oas. 811, 
(58) 1 E. O. R. 33. 

( 8. 
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hand, that the principle of Bnglish Law 
whish,represents the result of judicial 
experience for centuries, ought to be applied 
in so far as ib has not been made inappli- 
cable by statutory provisions to the esn- 
trary, and that the very fact that a party who 
has made a false and malicious statement in 
a judicial proceeding is liable to be crimi- 
nally prosecuted, renders it unnecessary that 
he should be liable also in a civil suit for 
damages for defamation. f$ is obvious that 
a great deal may be urged in support of each 
of these conflicting views, and, qs at present 
advised, [ am not prepared to dissent from 
the rule recognised in Bugland, not only for 
the weighty reason assigned in Oukler v. 
Dickson (24), but also for the additional 
reason that if suits of this description were 
allowed, it would be an encouragement to the 
institution of what must, in many instances, 
be mischievous and speculative litigation. 
16 is not necessary, however, to decide the 
point finally for the purposes of the present 
Jitigation, because, as I have already held, 
the plaintiff is entitled to maintain this 
action as one for damages for malicious pro- 
secution or malicious abuse of judicial pro- 
cess. 


The result is that this appeal is allowed, 
the decree of the Subordinate Jadga dice 
charged and the case remanded to him for 
trial on the merits. The plaintiff is entitled 
to his costs in this Court; he will also have 
heating fee ein the Court below which we 
assess ab ten gold mohurs. Under section 
13 of the Court Fees Act, we direct that the 
amount of the Court-fee paid by the plaint- 
iff on the memorandum of appeal presented 
to this Court be refunded to him. 


Beacnoacrt, J.—The two questions for our 
consideration are whether on the facts stated 
in the plaint a suit will lie for damages (1) 
for malicious prosecution, (2) for defamation. 

With the first question my learned brother 
has dealt so fully that little remains to be 
said. I quite agree with him that the term 

“prosecution” ought not to be interpreted in 
the restricted sense in which it is used in the 
Code of Criminal Procedure. elt is argued 
that a contrary view has been taken in the 
case of Golap Jan v. Bholanath Khetiry (57). 
That case is clearly distinguishable from 
this, butif the learned Judges, who decided 
that case, intended to lay it down as a rule 
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; 
of law that no suit can lie for malicious 
prosecution unless the plaintiff was actually 
put on his trial for a criminal offence, I 
venture to think, with the greatest respect 
to them, that the view taken was too narrow. 
In Volume XIX of the Laws of England, 
edited by Lord Halsbury, at page 670, prose- 
cution is thus defined: “A prosecution exists 
where a criminal charge is made before a 
judicial officer or tribunal, and any person 
who makes, oris actively instrumental ia the 
making or prosecuting of such a charge 
is deemed to prosecute it.” This would 
seem to suggest that there may be said 
to have been a prosecution even when no 
action at all has been taken against the 
plaintiff, For the purpose of the present 
appeal, it is unnecessary to say whether 
I am prepared to go to this length, for in 
fact action, detrimental to the plaintiff, 
was taken by the Magistrate, though that 
action did not take the form ofa criminal 
trial. 


The petition presented by the defendant 
on the 16th June was unquestionably a 
complaint within the meaning of section 
(4) (h) of the Criminal Procedure Code. 
On that complaint, the Magistrate might 
have put the plaintiff on his trial for the 
offences of being a member of an unlawful 
assembly and of criminal intimidation. It 
is true the defendant asked ‘only for 
action under the preventive sections of the 
Code. That, however, does not affect tha 
question. If a person sets the criminal 
law in motion, if is no defence for him 
to say thatthe law took a direction which 
he did not anticipate and did not desire, 
The responsibility of the person begins 
with the presenting of the complaint, but 
ib does not end with it and is not puted to 
the prayer contained in ib. 


The discussion whether the facts alleged 
amount toa prosecution is perhaps of a 
somewhat academical nature, for ib is 
quite obvious that a suit will lie on those 
facts, and it isimmaterial whether it is 
described as a suit for malicious prosecution 
or one for malicious abuse of the process 
of the Court. e ’ 


In regard to the second question, I incline 
to the view that a suib for damages for 
defamation may be maintained. 
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The question of privilege in respect of 
defamatory statements has frequently 
occupied the attention of the High Courts 
in India and the decisions have, by no 
means, been uniform. For the purposes 
of the present appeal, it is unnecessary 
to consider cases in which merely the 
question of qualified privilege, by reasons 
of the person, who made the defamatory 
statement, having some interest in the 
subject-matter, has arisen. I shall ace 
cordingly confine myself to those cases in 
which the question of absolute privilege 
has been discussed, ‘The English Law was 
enunciated by Lopes, L. J., in the case of 
Royal Aquarium and Summer and Winter 
Garden Society v. Parkinson (89): “ The 
authorities establish, beyond all question, 
this, that neither party, witness, Counsel, 
Jury nor Judge can be put to answer 


civilly or criminally for words spoken in 


office; that no action of libel or slander 
lies, whether against Judges, Counsel, wit- 
nesses or parties, for words written or 
spoken in the course of any proceeding 
before any Court recognised by law, and 
this though the words written or spoken 
were written or spoken maliciously, without 
any justification or excuse, and from 
personal ill-will and anger against the person 
defamed. This ‘absolute privilege’ has been 
conceded on the grounds of public policy to 
ensure freedom of speech where it is essential 
. that freedom of speech should exist.’ In 
India, the law as regards the privilege of 
a witness was declared by the Judicial 
Committee of the Privy Council, to be the 
same as that in England, as regards civil 
suits in respect of evidence given in a 
judicial proceeding: Babu Gunnesh Duti v. 
Mugneeram (50). Itis argaed that parties 
to a suit are in the same position and entitled 
to the same privilege. ° 

The expressions used by their Lordships 
in this case have been quoted in some 
cases to support the view that a person 
cannot be criminally prosecuted for de- 
famation in respect of words uttered by 
him as witness in a judicial proceeding. 
Qn the question of criminal prosecution 
the views of the Courts have differed, but 
Ican find no ease in the Indian Courts, 
in which it has been decided that a party 
making a defamatory statement in the 
course of a judicial proceeding enjoys the 
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absolute privilege of immunity from pro- 


-secution accorded by the English law’ On 


the contrary, it has been decided in two 
of the High Courts thata party is liable 
to a prosecution for defamation in the cases 
of Queen v. Pursoram Dass (62), Kali Nath 
Gupta v. Gobinda Ohandra Basu (43) and 
Isuri Prasad Singh vw. Umrao Singh (48) ; 
see also the remarks of Jardine, J., in Raghu- 
vendra v. Kashi Nath Bhat (63). 

It was on the ground that a statement, 
which might be the subject of a criminal 
prosecution for defamation could not be 
absolutely privileged so far as the Civil 
Courts are concerned, that this Oourt 
held, in the case of Augada Ram Shaha v. 
Nemai Ohand Shaka (60), that a defamatory 
statement in the pleadings in an action 
was not privileged. This decision was 
followed inthe case of H. P. Sandyal v. 
Bhaba Sundari Debi (61). To the same 
effect is the decision of Abdul Hakim v, 
Tej Ohandar Mukherji (47) and the remarks 
of Jardine, J., in Raghavendra v. Kashi 
Nath Bhat (63). To the contrary is 
the decision of Nathji Muleshvar v. Lalbhaz 
Ravidat (56), the remarks of the Madras 
High Court in Hinde v. Baudry (54) and the 
decision of this Court in Golan Jan v. 
Bholanath Khetry (57). The earlier decision 
of this Court does not appear to have beeu 
brought to the notice of the learned Judges 
who decided the last mentioned case. 

It is clear that witnesses and parties stand 
on & very different footing. This was 
recognised in the case of Kali Nath Gupta 
v. Gobind Ohandra Basu (43); a witness can 
be compelled to give evidence and to 
answer any question relevant to the subject- 
matter of the suit, but the statements 
of a party in his pleadings are entirely 
within his own direction. 

No doubt, the principle that the Courts 
should sanction no course whichewoulMd have 
the effect of curtailing freedom of speech 
is one of general application, but freedom 
of speech must not be allowed to degenerate 
into license, and in the application of the 
principle we, must, I think, look to the 
conditions obtaining in this country, so 
different from those in Haogland and should 
not slavishly follow English precedents, 
I agree with the remarks of Straight, J., in 


(62) 3 W. BR. 45 Cr. 
(63) 19 B. 717 at p. 723, 
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Abdul Bakim v. Tej Ohandar Mukerji (47) 
in this connection. 

The strongest reason in favour of the 
English view appears to me to be that 
stated by Fry, L. J. in Munster v. Lamb (15): 
“It is not intended to protect malicious and 
untruthful persons, but it is intended to 
protect persons acting bona fide, who under 
a different rule would be liable, not perhaps 
to verdicts and judgments against them, 
but to the vexation of defending actions.” 
But when it is borne in mind in how 
large a proportion of the pleadings in cases 
in this country, statements are made, which 
are not merely exaggerations, but deliberate- 
ly false, 1 do not think a rule should be 
laid down which would give currency to 
the idea that a party has carte blanche to 
make any statement he likes, however 
defamatory. I should be extremely sorry 
to favour any view which would encourage 
what my learned brother aptly terms mis- 
chievous and speculative litigation, bat I 
am not aware that the decision in Axugada 
Ram Shah v. Nemai Ohand Shah (69), which 
has been the law in this Presidency for 
16 years, has had that effect. 

Against false statements in pleadings or 
in petitions there is, no doubt, this safeguard 
that a criminal prosecution for giving false 
evidence or for giving false information 
may be instituted with the sanction of the 
presiding officer or public servant, as the 
case may ke, and in all cases of aatamation 
whether the statement be true or false, a 
criminal prosecution for defamation may 
be instituted by the person aggrieved, 
Criminal prosecution will not, however, 
always provide a sufficient solatium for the 
injury caused, and though much may be 
said for the view that this is a class of 
cases in which private interest must yield 
to the general interest of the public, I am 
not pxepared to dissent from the view 
expressed in Augada Ram. Shah v. Nemat 
Ohand Shah (60). 

The difference of opinion will not, however, 
affect the result of this appeal, as we are 
agreed that the suit may be maintained 
as one for malicious prosecution or malicious 
abuse of judicial process. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Seoonp Osvik Appaat No. 24 or 1912. 
February 12, 1913. 
Present:— Justice Sir Henry Gri fa, Ke., and 
Mr. Jastice Chamier. 
BEHARI LAL AND OTHERS ~Deranpants — 
APPELLANTS 
VETSUS 
MAKHDUM BAKHSH AND orders — 


PLAINTIFFS — RESPONDENTS. 

Evidence-—Recital in bond admissible in evidence 
a representative of executant —Hvidence Act (T of 
1872), s 

An Mee of the receipt of consideration con- 
tained in a mortgage-deed is admissible in evidence 
against the representative-in-interest of the original 
mortgagor. 

Brajeshwar v. Budhanuddin, 6 C. 268 at p. 269; 7 
O, L. R. 6, and Nawal Kunwar v. Bakhtawar Singh, 
10 A. L. J. 390; 17 Ind, Cas. 644, relied upon. 


Second appeal from the decision of thé 
District Judge of Jaunpar, dated the 39th 
of November 1911. 

The Hon'ble Mr. Gokul Prosad (with him 
Mr. Haribans Sahai), for the Appellants. 

Mr. A. Harder, for the Respondents. 

JUDGMENT.—This was a saib anon a 
mortgage made by one Najaf Khan in 
favour of an ancestor of the plaintiffs in May 
1868. The first set of defendants are the 
heirs of Najaf Khan. The second set are 
purchasers, after the mortgage, of various 
portious of the mortgaged property. The 
mortgage purports.to have beef made id 
consideration of a sum of Rs. 92 due ona 
prior mortgage of 1367 and two sums said 
to have been paid just before and just after 
the execution of the deed. The Courts be- 
low have held that the payment of these 
two sums has nob been proved bab that thd 
mortgage holds good for the sum of Rs. 92, 
and interest thereon. 

The evidence that the last mentioned sum 
was due upon 8 prior mortgage consists of 
a recital in the deed in suit and the pro 
duction by the heirs of the mortgagor of the 
earlier deed which: does: not bear ‘any 
a aa showing that it has been paid 
off. 

In second appeal, it is contended that the 
recital in the deed is not admissible in evi- 
dence against the defendants. The defendants. 
appellants rely upon the decisioy of this Court 
in Manchar Singh v. Sumirta Kuar (1), and 
the decisions of the Calcutta: High Oourt in 

ie 


(1) 17 A. 428; A. W.N. (1895), 93. 3 
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a NASIR MEA v, ARMAN ALI MEA, 

Brajeshware v. Budhanuddi (2), Ghurphenni v. 
Purmeshar Dayal (8), Bisheshwar Dayal v. 


Harbans Sahay (4) and Rahim Jan Ribi v. 
Iman Jan (5). 


The first of the Calcutta cases is no autho- 
rity for the proposition that a recital of the 
receipt of consideration contained in a mort- 
gage is not admissible in evidence against a 
subsequent transferee of the property. On 
the contrary, the Chief Justice, the only one 
of the three Judges who discusses the ques- 
tion at all, shows at page 273 of the report 
how the mortgagor's admission of the receipt 
of consideration was admissible against a 
subsequent purchaser of the property. The 
statement at the foot of page 277 of the re- 
port that a recital in a deed is not evidence 
against third persons must be read in con- 
junction with what follows. This seems to 
have been overlooked by the learned Judges 
who decided the case of Manohar Singh v. 
Sumirta Koer (1). In the last mentioned 
case and in the case of Brsneshwir Dayal v. 
Rarbaus Sahay (4), the question was whether 
the admission by a mortgagor of the recaipt 
of the consideration contained in a deed was 
admissible in evidence against subsequent 
auction-purchasers of the property. That 
question does not arise in the present case, 
There may be, we do not say that there 
is, some groand for distinguishing between 
the case of an anuction-purchaser and 
the case of a mortgagee or a purchaser 
by private treaty. Inthe case of Ghurphekni 
v. Parmeshwar Dayal (8), it was held 
that an admission of the receipt of considera- 
tion made by a mortgagor was not ad- 
missible against her step-daughters, who, 
however, did not claim title under her. 
That decision has no bearing apon the pre- 
sent case. In the case of Rahim Jan Bibi v. 
Iman Jan (5), it was held that the recital 
of the receipt of consideration contained in 
a hiba-bil-ewaz was not admissible against the 
donor’s daughter after his death. If, as seems 
to have been the case, the daughter was one 
of his heirs, we think that the correctness 
of the decision is open to doubt for under 
section 21 of the Evidence Act, an admission 
is relevant and may be proved as against 


(2) 60. 268 at p. 269; 7 0. L. R. 68. 
(8) 5 C. L. J. 653. 
(4) 6 0. L. J. 659; 3 M. L. T, 38. 


(6) 170, L. J. 178; 15 Ind, Cas, 698, 
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the person who makes it or his represen- 
tative-in-interest. : 

In Nawal Kunwar v. Bakhtawar Singh (6), 
it was held thata recitalin a mortgage deed 
that a certain sum was due to the mort- 
gagee was admissible in evidence against a 
subsequent purchaser by private treaty of 
the property mortgaged and in Abdul Majid 
v. Mahbub Alz(7),it was held that a recital of 
the receipt of consjderation contained in a deed 
of mortgage was as much binding upon his 
heirs as upon the mortgagor himself. 

Ib seems to us that the decisions in the 
two last mentioned cases are in reality sup- 
ported by the decision in Brajeshwirt v 
Budhanuddi (2), and we must hold that the 
admission of the receipt of consideration 
contained in the mortgage deed now in suit 
is admissible against the defendants-appel- 
lants, iwho are representatives-in-interest of 
the original mortgagor. 

It is not for as in second appeal to cən- 
sider the value of the admission but we 
may say that it recaives, in our opinion, 
strong support from the production of the 
deed of 1867, which bears no signs of having 
been paid off. 

For the above reasons, we dismiss this 
appeal with costs including fees on the 
higher scale. 


Apreal dismissed, 
(6) 10 A. L. J. 390; 17 Ind, Cas. 644. 
(7) First Appeal No, 129 of 1911. 


CALCUTTA HIGH COURT. 
Srcoxp Ciyrh Apeeat No. 3334 or 1909. 
June 19, 1912. 
Present:—Mr. Justice Carnduff and 
Mr. Justice Chapman. 
NASIR ME A—-PLAINTIFF —ÅPPELLANE 
VETSUS 
ARMAN ALI MEA AND OTHERS — 


DEFENDANTS — RESPONDENTS. 

Assam Land end Revenue Regulation (I of 1836) 
g. 134—-Suit—Declaration—Settlement with plaintiff— 
Subsequent settlement of same land with defendunt— 
Suit for declaration that plaintiff's land wrongly in- 
cluded in defendant's settlement— Misdescription of plot 
as to number—Amendment, ij absolutely necessary. 

Notwithstanding the provisions of section Lod of the 
Assam Land and Revenue Regulation, 1886, a suit ig 
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maintainable for a declaration to the effect that cer- 
tain plots of land, of which the plaintiff obtained settle- 
ment from the Revenue Authorities, had been wrongly 
included within the plots settled with the defendant. 

Madhub Nath Surma v. Myarant Medhi,17 ©. 819 
and Patan Maria v. Bhabiram Dutt Barua, 24 O. 239; 
1 ©. W. N. 94, relied upon. 

Two plots, proved to have been wrongly in- 
cluded in a certain plot of the defendant's settle- 
ment, were stated in the plaint to have been so in- 
cluded in another plot of that settlement: 

Held, that the misdescription was not absolutely 
fatai even though the plaint was not amended by 
stating the correct plot. 


Appeal from the decree of the Additional 
District Jadge of Cachar, dated June 17th, 
1909, modifying that of the Munsif of 
that place, dated September 24th, 1908. 


Babu Brajendra Nath Ohatterjee, for the 
Appellant. 

Babu Gobinda Ohandra Dey Roy, for the 
Respondent. 

JUDGMENT.—This appeal arises out of 
certain proceedings taken under the Assam 
Land and Revenue Regulation, 1886. 

It appears that the plaintiff had obtained 
from the Revenue Authorities a settlement of 
four dags or plots numbered, - respectively, 
417, 418, 430 and 432. Subsequently, a 
settlement was made with the defendant of two 
plots numbered 557 and 558. The plaintiff, 


alleging that the plots had, in whole or in. 


part, been wrongly included within the plots 
settled with the defendant, broughta suit 
for a declaration to that effect. Apparently, 
such a suit, would le notwithstanding the 
provisions of section 154 of the Regulation; 
see the cases of Madhub Nath Surma v. 
Myarant Medhi (1) and Patan Maria v. 
Bhabiram Dutt Barua (2), and it has not 
been suggested that it is otherwise. 

The findings of fact of the lower Appellate 
Court obviously conclude the case save as 
regards the plots Nos, 417 and 418 in the 
plaintiff's settlemenf, As regards those, the 
claim kas been disallowed by the lower 
Appellate Court because, although they are 
proved to have been wrongly included in 
plot No. 558 of the defendant’s settlement, 
they are stated inthe plaint to have been 
so included in plot No. 557 of that saettle- 
ment, The learned Subordinate Judge seems 
to have thought that this misdescription 
was absolutely fatal, and he has held that, 


(1) 17 C. 819. 
(2) 24 0. 289; 1 C. W. N. 94. 
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so long as the plaint was not amended and 
“dag No. 557” corrected into “dag.No. 558,” 
no relief could be granted with reference to 
dags Nos. 417 and 418 of the plaintiff's 
séttlement. 

Ib seems to us that, in the face of the 
clear finding that plots Nos. 417 and 418 of- 
the plaintiffs settlement have been,~to the 
extent alleged iu the plaint, actually included 
in plot No. 558 of the defendant's settle- 
ment, there is no substance whatever in 
the point. The appeal must, we think, be 
allowed in part, the decree of the Courts 
below discharged and the plaixtiff’s suit for 
a declaration of title decreed as regards dags 
Nos. 417 and 418 of his settlement. | 

Having regard to the mistake in the 
plaint and the fact that the plaint had 
already had to be amended, we make no 
order as to costs. 


Appeal allowed in part. 


PUNJAB CHIEF COURT. 
Saconp Civiu APPRAL No, 663 or 1910. 
June 10, 1912. 

Present: —Mr. Justice Scott-Smith. 
HARI SHANKER AND orHars—PLAINTIFFS 
~~ APPELLANTS 
Versus 
BABU RAM AND OTAERS— DEFENDANTS — 
RESPONDENTS. 

Hindu Law -— Joint family —Shop started in name of 
two brothers —Presumption— Failure to produce account 
books —Insufficient notice. 

Although the initial presumption is that members 
of a Hindu family are joint, yet it does not follow 
that all the property owned or shops starled by in- 
dividual membors S the family are joint of all the 
members. 

Where sufficient time has not been allowed to a 
party for producing the account books, no presumption 
can be drawn against that party for their non-pro- 
duction. 

Second appeal from the decree of the 
Divisional Judge, Delhi Division, dated the 
29th March 1910, varying that of the Addi- 
tional District Judge, Delhi, dated the 18th 
June 1909, decreeing the claim. , 

The Hon’ ble Rai Bahadur MP. Shadi Lal, 
for the Appellants. 

Mr, Gokal Ohand NGANG; 
Dwarka Dass, for the Respondents, 


for lala 
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SUDGMENT.—tThe plaintiffs in this case 
sued Chanda Lal, Baboo Ram, Kesho Ram 
and Bachu lal, sons of Ram Gopal, as pro- 
prietors of the firm of Ram Gopal-Chandu 
Lal, for the recovery of Rs. 1,499-10 6. The 
main point at issue was whether all the four 
defendants were the proprietors of this firm 
or whether Chanda Lal was the sole pro- 
prietor. The first Court held that all the 
four defendants were members of a joint 
Hindu family and joint proprietors of the 
firm, and it accordingly passed a decreas for 
the sum claimed against all of them. The 
defendants, with the exception of Chanda 
Lal, appealed to the Divisional Judge who 
held that Chanda lal was the sole pro- 
prietor of the firm of Ram Gopal and Chandu 
Lal, and that he alone was liable for the 
debt. He, therefore, accepted the appeal 
and dismissed the suit ags against the three 
appellants. The plaintiffs have filed a 
farther appeal to this Court. 

1 kave carefully considered the argu- 
ments of Counsel and bave read through 
the evidence given inthe first Court. In 
my opinion, the view ofthe learned Divi- 
sional Judge .is the correct one. No doubt, 
the initial presumption is that the members 
of a Hindu family are joint. It does not, 
however, follow that all the property owned, 
or shops started by individual members of 
the family are joint of all the members. 
There are good reasons in the present case 
for considering that Chandu Lal is the sole 
proprietor of the firm of Ram Gopal-Chandu 
Lal. He separated from the rest of the 
family long ago.and was employed as a 
Munim in the shop of Harjas Rai Kali 
Charan.° After some time, be became a 
partner in that firm. When he left that 
firm, be started the shop of Ram Gopal- 
Chandu Lal. This is according to the evi- 
dence of Joti Prasad, witness,efor the plaint- 
ifs. The father of the defendants died in 
debt, and Ido not think there is any pre: 
sumption that the business started by Chandu 
Lal many years after his father’s death was 
started with the aid of funds belonging to 
the joint family. Babu Ram also started 
in hfe on hisown account. He was first 
employed under George King and Oo., and 
afterwards beeame a partner of one Chim- 
man Lal, in a grocers shop. Then he 
started a grocer’s shop of his own in the 
name of Baboo Ram-Kesho Ram. Bachu 
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Mal works at Chandu Lal’s shop but is said 
to be a paid servant and not a partner in it. 

The first Court drew an inference un- 
favourable to the defendants from the fact 
that Chandu Lal did not produce his ac- 
count books. The order of the Court of 
19th June 1909, however, shows that the 
reason for this was that a notice was only 
served on Chandu Lal onthe 3lstof May 
for production of his books on the Ist of 
June, and the Court itself held that this 
application had been made too late ard that 


the plaintiffs themselves were to blame for 


the non-produttion of the account books. 
Under these circumstances, ib was hardly 
fair to draw any inference adverse to 
the defendants from the non-production of 
these books. 

I agree with the lower Appellate Court 
that the weight of evidence is in favour of 
the view that Chandu Lal is the sole pro- 
prietor of the firm of Kam Gopal-Chandu 
Lal and that his brothers are not liable for 
tha debts of that shop. The appeal fails 
and is dismissed with costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
RAGULAR OIVIL Appeat No. 3 or 1911, 
July 23, 1912. ? 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Holmwood. 
TARA CHAND MARWARI— DEFENDANT 
No, 3— APPELLANT 
VETSUS 


BROJO GOPAL MUKERJI~Ptatntive 


RESPONDENT. - 

Mortgage—Interest—Interest at contract rate— Unsuc- 
cessful appeal by mortgagee ~No application by mortgagor 
for extension of time to redeem—Purchasey of equity of 
redemption—Personal decree. 

A mortgagee is entitled to interest on the principal 
amount at the contract rate up to the date fixed by 
the Court for re-payment of the mortgage debt. 

Sundar Koer v. Rai Sham Krishen, 34 O. 150; 84 I. 
A. 9; 4 A.L.J. 109; 11 C.W.N, 249; 50. L.J. 106; 17 M. 
L. J. 43; 9 Bom. Ia R. 304; 2 M. L. T. 57, relied upon. 

Where the mortgagee prefers an unsuccessful ap- 
peal and the mortgagor does not ask for extension of 
time to enable him to redeem, itis not open to the 
mortgagee to demand interest at the contract rate 
up to a date within six months of the date of the 
final decree, 
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The general rule is that the time allowed to the 
mortgagor will not be enlarged, merely bacause an 
appeal is preferred agains) the decree, whether by 
the mortgagor or the mortgagee, whichis afterwards 
dismissed or withdrawn. 

A personal decree cannot be made against the pur- 
chaser of an equity of redemption. 

Jamna Das v. Ram Autar Das, 31 A, 352,6 A. L. J, 
427; 2 Ind. Cas. 460 on appeal 39 I. A. 7; 15 O.L J. 68; 
16 ©. W. N. 97; 11 M. L. T.6;9 A. L. J. 87; (1912) M. 
W. N. 32; 14 Bom. L. R. 1; 21 M. L. J. 1159; 34 A. 63; 
13 Ind. Cas. 304, referred to. 

Appeal from the decree of the Subordinate 
Judge of Monghyr, dated the 22nd Septem- 
ber 1910. ’ . 

Babu Khetra Mohan Sen, for the Appellant. 

Babus Szétsh Ohandra Ghose and Gopal 
Chandra Shome, for the Respondent. 

JUDGMENT.—This is an appeal by the 
third defendant against the decree in a 
mortgage suit. The decree has been assailed 
substantially on three grounds, first, that 
interest at the contract rate ought not to 
have been allowed np to the date fixed for 
re payment in the decree, that is, the 22ad 
March 1911; secondly, that there should not 
have been a personal decree against the 
appellant; and thirdly, that in the accounts 
taken on the foot of the mortgage, the burden 
of the latrine taxes and the Municipal rate 
should not have been -thrown upon the 
property in the hands of the appellant. 

In so far as the first ground is concerned, 
it is necessary to mention that the suit was 
commenced on the 2nd November 1905 to 
enforce a security which had been executed 
in favour of the plaintiff by the first two 
defendants on the 9th May 1902. The 
third defendant, now appellant before” this 
Court, was joined as a party defendant, as 
transferee of an interest in the equity of 
redemption. On the 22nd December 1906, 
the Subordinate Judge made the prelimi- 
nary decree in the suit, whereby he directed 
accounts to be taken and fixed the 22nd June 
1907 for re-payment of the mortgage dues. 
The decree-holder was directed to file the 
accounts within a month, as he was himself 
in possession of one of the mortgage premises 
and was liable in respect thereof to pay 
rent tothe mortgagors. The plaintiff was 
not satisfied with this decree and lodged an 
appeal in this Court onthe llth January 
1907. That appeal was dismissed on the 
6th January 1910. The matter was then 
taken up by the Subordinate Judge, and 
reference was made to a Commissioner to 


e 
take the accounts directed. The Com- 
missioner submitted his report, and after 
objections thereto had been heard, the final 
decree was made on the 22nd September 
1910. By this decree, interest at the 
contract rate, that is, compound interest at 
15 per cent. per annum with half-yearly rests, 
has been allowed up to the date fixed for 
re-payment, that is, the 22nd March 1911. 
To this, exception has been taken by the 
third defendant, and it has been contended 
that interest at the contract rate ought to 
have been allowed only up to the date fixed 
for re-payment by the original decree of the 
Subordinate Judge, that is, up to the 22nd - 
June 1907. On behalf of the respondent, 
it has been argued that under Order XXXIV, 
rule 4 of the Code of Civil Procedure of 
1908, which re-places section 88 of the 
Transfer of Property Act, the decree-holder 
is entitled tointerest at the contract rate up 
to the date fixed for re-payment in the final 
decree as now made. In support of this 
position, reliance kas been placed upon “the 
cases of Noor Alı Chowdhuri v. Kont Meah (1), 
Nam Narain Singh v. Lula Roghunath Sahas (2), 
Rup Chand v. Shamshul Jehan (3), Daulat 
Jagiivan v. Bhukandas Manekchand (4) aad 
Nanchand v. Vithu (5). Reference has also 
been made to the cases of Maung Aung Bany. 
Ma Nanko (6) and Maung Pye v. Ma Than (7). 
We are of opinion that the contention of the 
respondent is unsound and must be overruled, 
It may be conceded that,as ruled by their 
Lordships of the Judicial Committee in the 
case of Sundar Koer v. Rat Sham Krishen 
(8), the mortgagee is entitled to interest on 
the prinsipal amount at the, contrac} rate up 
to the date fixed by the Court for re-payment 
of the mortgage debt; but the question arises, 
whether the mortgagee can get the period 
extended by means of an unsuccessful appeal 
against the decree of the primary Court. The 
cases of Noor Ali v. Koni Meah (1), and Nam 
Narain Singh v. Lala Roghunath Sahat (2), 
are clearly distinguishable. They were 
cases in which a decree for ejectment had 

(1) 13 0. 13. (2) 22 0. 467. 

(3) 11 A. 346; A. W. N. (1889), 127. 

(4) 11 B. 172. 

(5) 19 B. 258. i 

(6) 3 Bur. L. T. 134; 8 Ind. Cas. 981, 

(7) 3 Bur. L., T. 2; 8 Ind. Cas. 592. l 

(8) 34 ©. 150; 34 I. A. 9; 4 A. L. J. 109; 11 0. W. 
N. 249; 5 0. L.J. 106; 17 M. L, J. 43; 9 Bom, L. R. BI4; 
2 M. L, T, 57. d 
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been made against tenants whe had forfeited 
their tenancy, and it was held that it was 
competent to the Court, in view of the fact 
that the tenant had preferred an appeal 
against the decree for eviction, to extend the 
time within which the tenant should be 
allowed to relieve himself against the for- 
feiture. These cases do notin any way assist 
the respondent; if we were to accede,to his 
contention, the result would follow that the 
plaintiff, by means of an infructuous appeal, 
could always throw an additional burden 
upon the mortgagor defendant, This view is 
clearly opposed to the decisions of this Court in 
the cases of Bhola Nath Bhuttacuarjee v, Kanti 
Chundra;Bhuttacharjee(9), and Faijuddi Sardar 
v. Astmudd? Biswas (10). It may further be 
pointed out that although there are cases, 
which mayapparently support the contention 
of the respondent, Rup Ohand v. Shamshul 
Jehan (3), Daulat Jagitvan v. Bhukantas 
Maneckchand(4), Nanchand v. Vithu(5), Kana- 
ra Kurup v. Gobind: Kurup(11} ,the balance of 
authority is clearly against his view: Rama- 
swami Kona v. Sundara Kone (12), Puthenpura 
v. Puthempura (13), Manavikraman v. 
Unniappan (14), Mahant Ishwergar v. Ishwar 
Ohudusa Mamanabhat (15), Patloji v. Ganu 
(16), Ohudasama v. Mahant Ishwargar (17), 
Aminabi v., Sidu(18) and Ohitranjilal v. Dharam 
Singh (19). The general rule is that the 
time allowed to the mortgagor will not be 
enlarged, merely because an appeal is prefer- 
red against the decree, whether by the mort- 
gagor or the mortgagee, which is afterwards 
dismissed or withdrawn. I6is unnecessary, 
for our present purpose, to consider whether 
there may or may not ba excaptions to this 
rule; itgds sufficient to hold that in a case 
of. the description now before us, where the 
mortgagee himself prefers anu unsuccessful 
appeal and the mortgagor does not ask for 
extension of time to enabls him to redeem, it 
is not open to the mortgagee to demand 
interest at the contract rate up toa date 


(9) 25 0. 311; 1 O. W. N. 671. 

(10) 11 C. W. N. 679. 

(11) 16 M. 214; 3 M. L. J. 89. 

(12) 3L M, 28; 3 M. L. T. 26; 17 M. L. J. 495. 
(13) 1 M. L. J. 745. 

(14) 15 M. 170; 2 M. L. J. 23. 

(15) 13 B. 108. 

(16) 15 8. 376. 

(17) 16 B. 243. 

(18) 17 B. 547. 

@19) 18 A. 455;'A, W. N. (1896) 180. 
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within six months of the date of the final 
decree. As we have already stated, if the 
contrary view were maintained, he would bea 
at liberty, by means of a frivolous apfeal, 
to throw an additional burden upon the 
mortgagor for which the latter cannot justly 
be held responsible. The first contention of 
the appellant must, consequently, sucosed. 

In so far as the second ground is ooncern- 
ed, it has not been seriously argued on 
behalf of the respondent that the personal 
decree against the.appellant can be support. 
ed. He is purchaser of a portion of the 
equity of redemption; the property in his 
hands is liable’ for the satisfaction of the 
mortgage debt; but hein no way represents 
the mortgagor personally, and a personal 
decree cannot be made against him: Jamna 
Dass v. Ramautar Pande (20). The second 
ground on which the appeal is pressed 
must, therefore, prevail. 

Io so far as the third ground is concarned, 
it cannot plainly be sustained in view of 
the decision of the Subordinate Judge at 
the preliminary stage. Against that decree, 
in so farasit was in favour of the mort- 
gagee, no appeal was preferred by the 
defendant to this Court. To that extent, 
that decree must be deamed to have become 
final and can no longer be successfully 
challenged. The third ground, therefore, 
fails. 

The result is that this appeal is allowed 
in part and the decree of the Court below is 
modified in two respects. Interest at the 
contract rate will be allowed onl up to the 
92nd June 1907, which will be treated as the 
date fixed for redamption in the decree; 
thereafter interest will ran at the rate of six 
per cent. per annum on the aggregate amount 
found due. The personal deeree against the 
appellant is set aside. Subject to variations 
upon these two points, the decree of the 
Court below will be affirmed and a self- 
contained decree drawn up in this Court. 

The appellant is entitled to the costs of 
this appeal. We assess the hearing fee at 
five gold mohurs. The Court-fee will be 
allowed only onthe amount by which the 
decree is reduced. 

r Appeal allowed in part. 


(20) 31 A. 352; 6 A. L. J. 427; 2 Ind. Cas. 460; on 
appeal 39 I. A. 7; 150. L. J. 68; 16 O. W. N. 97; 11 M. 
L. T. 6; 9 A. L. J. 37; (1912) M. W. N. 32; 14 Bom. L. 
R. 1; 21 M. L. J, 1158; 34 A, 63; 13 Ind, Cas, 304. 
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PUNJAB CHIEF COURT. 
Seconp Civiu Arrear No, 1101 or 1909, 
« February 28, 1912. 
Present: —Mr. Justice Robertson and 
Mr. Justice Kensington. 
MAN SINGH AND 0THERS— DEFENDANTS 
— APPELLANTS 
VATEUS 
RASUL AND OTAERS—PLAINTIFF3, Musammat 
MULO AND OTHERS- DEFENDAN I3 —— 
RESPONDENTS. 

Limitation —Partition of land —Adverse possession-— 
Persons recorded as owners in revenue papers— 
Denial of right by co sharers—Objectors referred to file 
civil suit—Failure to do so—-Dropping of partition pro- 
ceeding for over 12 years -Fresh application —Limita- 
tion Act (IX of 1908), Sch. I, Art. 144. 

Certain persons, who were recorded as owners by 
purchase in the revenue papers, applied in 1890 for 
partition of their shares in the joint holding to the 
Revenue Authorities. The co-sharers who denied the 
right of the petitioners were referred to bring a civil 
guit which they failed to file but the partition proceed- 
ings were dropped for about seventeen years. Daring 
this period, the petitioners never exercised any right 
of ownership nor paid Government revenue. 

The whole land remained in possession of the ob- 


os 1907, there was a fresh application for partition 
and the objectors were again directed to establish 
their right to exclusive ownership by a civil suit: 

Held, thatthe suit, on the fresh application for parti- 
tion being made, was maintainable and that the objec- 
tor’s possession commenced to become adverse from 
the date of the frst denial and that after expiry of 12 
years from that date, the right to demand partition 
had become barred by limitation, 

Second appeal from tlhe order of the 
Additional Divisional Judge, Delhi Division, 
dated the 220d June 1909, confirming that 
ofthe District Judge, Rohtak, dated the 
30th March 1909, decreeing plaintiffs’ 
claim. 

Messrs. Roshan Laland Gopal Ohand, for 
the Appellants. 

Mr. Gullu Ram, for the Respondents, 

JUDGMENT.—tThe plaintiffs in this case 
are Rajput proprietors of the village, Siwana 
Mal. The defendants fall into three groups. 
Defendants Nos. 1 and 2 are Brihmins of 
Gohana some 15 miles from the village. De- 
fendants Nos. 3 to 8 are Brahmins of a village 
Murkhi some 8 or 4 miles away in the Jhind 
State, of which the border is close to Siwana 
Mal. Defendants Nos. 9 to 11 are Rajpués of 
the village of Gohana who admit plaintiffs’ 
claim andare only pro forma parties to the 
suit, 

The lower Courts have concurred in giving 
plaintifs a decree for declaration that de- 
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fendants Nos. fto 8 are incorrectly shown dn 
the village records as owning certain shares 
in the land in suit. 

The defendants set up a title as purchasers ~ 
of these shares in 1878 which was a year of 
great scarcity, if not actual famine. They 
have lost their original deeds but from the 
fact of their being shown as sharers in the 
records, it may be assumed that they were 
able in 1878 to establish a title of some sort. 
The lower Cuurts have found that, however 
that may be, the plaintiffs have been holding 
adversely for at least 18 years—paying no 
rent all this time, and:probably paying none 
even for many years before 1890. 

lt is, no doubt, usually right tə hold that 
adverse possession cannot be established in 
respect to sharers ina joint holding, bat there 
ig here no doubt that the plaintiffs seb up a 
clear plea of adversa possession in 1890, 
The defendants then claimed partition and 
plaintiffs assarted that defendants had lost 
their rights if they ever hadany. The plaint- 
iffs were thereon referred to a civil suit 
which they never brought, while the de- 
feudants nevertheless dropped their claim for 
partition. Defendants kept quiet for about 
17 years and then again claimed partition in 
1907. Plaintiffs contested the demand as 
before, andons of them (Risal) explained 
that the reason for their abstaining from 
bringing a suit in 1899 was that Nanda 
patwart assured them, then, that there would 
be no partition. We do not know whether 
this man Nanda is connected: with Ram 
Richhpal defendant No. 1 who is also a pat- 
wart, but it is tolerably clear from all this thab 
there was something in the 1878 transactions 
which would not stand looking into.” Any- 
how plaintiffs were, in February 1908, 
again referred to a Civil Court, and hence 
the present suit instituted about a month 
later. å 

Looking to the evidence, it seems to us to 
have been rightly found that defendants Nos. 
1 to 8 have never realised rent, or taken part 
in the cultivation, or paid revenue, from 1890 
onwards. Plaintiffs called many witnesses 
to prove this, iccluding, ia particular, the 
defendants, Ram Richhpal and Saibu, wit- 
nesses Nos. 11 and 12, of whom Shibu is the 
representative of the Murkhe defendants, 
These two came badly out of their exami- 
nation. It appears from them that the pyr- 
chase prices paid in 1878 for large areas were 
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Rs. 200 in one case and Rs. 150 in the other, 
which is suspicious to begin with. They 
maintained that they gave up partition in 
1890 because the plaintiffs arranged to pay 
rent, but their replies were shifty and both 
showed great unwillingness to name the wit- 
nesses they would bring. 

When it came to the defendants’ turn to 
produce evidence they relied chiefly ona 
lease of 25-12/20 bigahs purporting to be 
affected by Chandan Rajput in favour of 
Ram RichhpaJ on the 24th January 1906, as 
tenant for a yearat Rs. 12. Chandan was 
called, but denied ever being a tenant of 
Ram Richhpal and expiained that Nanda, 
patwart, tricked him into executing a lease 
in favour of Ram Richhpal, whereas he was 
really the tenant of the “Gohana Ohaudhri” 
meaning the pro forma defendant No. Ill. 
The mere execution of the lease proves 
nothing and though the writer and an attest- 
ing witness have been called, neither of them 
could throw any light on the matter. 

“The defence also produced a petition- writer 
from Gohana to prove an ertry in his 
register showing that in 1898 a Ohamar 
named Ramjas leased some of the land in 
suit from Ram Richhpal. The lease is not 
forthcoming, and Ramjas, though alive, was 
not called as a witness. Wecannot assume 
on this that Ramjas ever was a tenant of 
Ram Richhpal. The remaining defence 
witnesses asserted that they have at various 
times cultivated small areas for the Murkhi 
defendants. 

They belonged to Murkhi and villages 
other than Siwana Mal, and the District 
Judge noted at the time that they appeared 
to be false witnesses. We certainly cannot 
take their evidence as of any real value. 
The Markhi defendant Shibu admitted having 
no leases and no accounts of rent. 


Defendants are not proved to have ever 
paid revenue, and we cannot trastsuch few 
entries as there are in the records to show 
that areas have been occasionally cultivated 
for the defendants, as the prtward Nanda (not 
called as a witness) was evidently interested 
in trying to make evidence to help his fellow 
patwart Ram Richhpal. 

Oar conclusion is that the defence evidence 
has all ben wghtly discredited by the lower 
Courts. The facts were carefully considered 
by the learned Divisional Judge, an Officer 


of great experience, and weare satisfied that 

after 1890 the defendants never really asserted 

their nominal title. The appeal is agcord- 

ingly dismissed with costs to the plaintiffs, 
Counsel’s fee Rs. 32. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Ruce No. 4480 or 1910. 
. May 24, 1911. 
Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 
GIRI NARAIN CHATIERJt—Praintize 
— PETITIONER 
VErSUS 
MODHU SUDAN MUKERJ[—Daresxpant 
— Opposite PARTY. 

Damages —Use and occupation—Title of plaintif 
declared —Symbolical possession obtained by plaintiff — 
Defendant continued in possession—Sutt for damages 
for use and occupztion, whether maintainable—Suit for 
mesne profits, whether maintainable without suit for 
declaration of title—Bengal Tenancy Act (VIII of 
1885), s. 187-—Symbolical possession, effect of, against 
judgment-debtor and stranger. 

The title of the plaintiff was declared in a suit 
against the defendant, and the plaintiff obtained 
symbolical possession; but he allowed the defend- 
ant to continue in actual ovcupation of the land. He, 
however, successfully asserted his right to be paid 
a fair and reasonable amount of damages for use and 
occupation of the land: 

Held, that it was no longer open to the defendant 
to question the title of the plaintiff, who was entitled 
to maintain an action for recovery of “damages for 
use and occupation of the land. 

Lep Singh v. Nimar, 21 C. 244, distinguished. 

Obiter dicta:—If the title of the plaintiff is denied 
by the defendant, he ought not to obtain a decree for 
mesne profits till his title has been established in a 
Court of competent jurisdiction. 

Lep Singh v. Nimar, 21 O. 244, relied upon. 

Symbolical possession is effective against the 
judgment-debtor, though it may not be operative as 
against strangers to the suit. 


Rule against the decree of the Small Cause 
Court of Katwa, dated June 21st, 1910. 

Babus Hemendra Nath Sen and Sach- 
chidanund Gupta, for the Petitioner, 


JUDGMENT.—We are invited in this 
Rule to set agide a decree whereby the Court 
below has dismissed a suit described as one 
for mesne profits or damages for use and 
occupation. The case for the plaintiff ig 
that he purchased the property at a sale in 
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execution of a decree for rent bat was unable 
to obtain possession as against the defendant. 
In 1895, he sued the defendant for declara- 
tion of title and recovery of possession. He ob- 
tained a decrea which was confirmed in appeal 
in the year following. He execrted the 
decree in 1898, but obtained only symbolical 
possession. Since then, the defendant has 
continued in actual occupation of the land 
and the plaintiff has sued successfully ia 
1898, 1902, 1904 and 1907 for recovery of 
damages for use and occupation of the land. 
The present suit was commenced in 1910 
and here again the plaintiff asked for com- 
pensation for use and occupation, ‘The Court 
below has dismissed the suit on the ground 
that as the plaintiff was not in possession 
at the date of the institution of the 
suit, he was not entitled to recover damages 
for use and occupation on the principle ex- 
plained by this Court in the cass of Lep 
Singh v. Nimar (1). In our opinion, the 
view taken by the Court below is erroneous 
and cannot be supported. The decision upon 
which reliance is placed merely shows that 
if a person has been dispossessed from im- 
moveable property and brings a suit forre- 
covery of mesuese profits, the suit is not main- 
tainable, and that the proper remedy open to 
him is to institute a suit for declaration of 
title and recovery of possession with mesne 
profits. This decision is based on the prin- 
ciple that as the title of the plaintiff is denied 
by the defendant, he ought not to obtain a 
decree for mesne profits till his title has 
been estableshed in a Oourt of competent 
jurisdiction. In the case before na, the 
title of the plaintiff has been established in 
a Court of competent jurisdiction and that 
decision is conclusive between the parties 
for all time to come. The plaintiff has also 
obtained symbolical possession as against 
the defendant and such possession, as is well- 
settled, is effective against the judgment- 
debtor, though it may not be operative as 
against Strangers to the suit. The position, 
therefore, is that although the title uf the 
plaintiff has been declared and he has obtained 
symbolical possession, he has allowed the 
defendant to continue in actual occupation 
of the land. He has, however, successfully 
asserted his right to be paid a fair and rea- 
sonable amount of damages for use ard 


(1) 210. 244. 
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occapation of the land. In other words, 
the substance Sf tha matter is, that the 
plaintiff has baen in occupation of the land 
through the defendant during all these years. 
Consequently, it is no longer open to the 
defendant to question the title of the plain- 
tiff, and there is no intelligible reason why 
the latter should not be allowed to maintain 
an action for recovery of damages for use 
and occupation of the land. The principle 
upon which our decision is based is in fact 
recognised by the Legislature in section 157 
of the Bengal Tenancy Act, where it is pro- 
vided that a plaintiff who institutes a suit for 
the ejectment of a trespasser, may, if he 
thinks fit, claim as alternative relief that 
the defendant be declared liable to pay for 
the land in his possession a fair and equit- 
able rent to be determined by.the Court, and 
the Court has authority to grant sach relief 
accordingly. Here the plaintiff is not com- 
petent to determine the fair and equitable 
rent which would ba payable by the defend- 
ant. Bat he has obtained a decree for damages 
for use and occupation. The defendant cannot 
be allowed fo remain in possession and at 
the same time to pay nothing in the shape 
of damages to the plaintiff, 

The Rule is, therefore, made absolute, the 
decree of the Small Cause Qourt Judge set 
aside and the case remanded to him in order 
that the amoant of damages may be 
determined upon evidence. As the Rule has 
not been opposed, there will be no order for 
costs. 


Rule made absolute. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPRAL No. 407 or 1912, 
January 17, 1913. 
Present; —Mr, Justice Chamier, 
NATWAR AND orHs.s—PLAINtires— . 
APPELLANTS 
VETSUS 
ALKHU AND ANOTHER— DEFENDANTS —— - 


RESPONDENTS. o 
Evidence Act (I of 1872), ss. 13, 82 (b)—Sale.deed 
thirty years old showing ownership of adjoining land— 
Admissibility in evidence. e 
In a registered sale-deed more than $hirby years old 
in respect of a plot of land, an adjoining plot was 
described as the property of a particular individual, 
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Held, in a suit involving questiowof title as to that 
adjoining plot, that the sale-deed was admissible in 
evidence under section 32 (b) and also under section 
13 of the Evidence Act. 

Ningawa v. Bharmappa, 23 B. 63; Abdullah v. Kunja 


Behari Lal, 14 0. L. J. 467; 12 Ind. Cas. 149; 16 O. W. 
N. 252, followed. 


Second appeal from the decree of the Àd- 
ditional Judge of Agra. 

Mr. Gulzari Lal, for the Appellants. 

Mr. Sital Prasad Ghosh, for the Respond- 
ents, 

JUDGMENT.—The suit, out of which this 
appeal has arisen, relates to two plots of land 
known in the case as the ‘upper’ and the 
‘lower’ plots. These plots were put for sale 
as being the property of the first defendant 
and the plaintiffs then brought this suit for 
a declaration of their title. As regards the 
lower plot, the Munsif found that from 
1897 up to the date of the present suit, 
brought in 1910, it was under the control 
of the defendant, and on appeal the District 
Judge said in 1897, that is, more than twelve 
years before the institution of this suit, the 
defendant explicitly objected to the plaintiffs’ 
application for permission to the Municipal 
Board and he set up a title of his own and, 
‘thereafter, enjoyed possession. I am asked 
‘to read this as a finding that the defendant 
„held possession from time to time only. But 
it appears to me that the District Judge 
‘intended to hold that the defendant had 
continuous possession over the lower plot. 
‘Although he may not have been right in 
his construction of the Munsif’s judgment, 
Imust accept the finding of the District 
Judge that the first defendant held adverse 
possession of the lower plot for more than 
twelve years. 

' With regard to the upper plot, which is 
house property, the District Judge has 
‘decided in favour of the defendant, on the 
‘strength of a registered document, more than 
thirty years old, being a déed of sale of 
‘property adjoining the upper land. In that 
deed, the upper land is described as the 
property of the defendant’s ancestors. The 
Munsif held that the sale-deed was inadmis- 
‘sible. But the District Judge admitted it 
on the strength of the decision of the Bombay 
High Court in Ningawa v. Bharmappa (1). 
The latest decision on the question is that 


of Abdullah w, Kuma Behari Lal (2), in 
(1) 23 B. 63. 
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which it was held that a deed of this kind 
was admissible as evidenca of the title to the 
adjoining plot referred to therein. Ie was 
held that the document was admissible under 
section 32 clause (8). Several cases are 
cited in support of this view. I am not 
prepared to differ from this decision and it 
appears to me that the document may also 
be admissible under section 13, if, as is now 
generally held, the word “right” in section 
13 is not confined to an incorporeal right. 
The document in question being admissible, 
it is not for me in second appeal to say that 
the District Judge ought not to have treated 
it as sufficient evidence. Further, if it is 
admibted, it is clearly of much greater value 
than modern documents which came into 
existence after the question of title had 
become a matter of dispute. I am bound 


"bo accept the finding of the lower Appellate 


Court. I dismiss the appeal with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civit Sort No. 689 
or 1912. 
January 29, 1913. 
Present:—Mr. Justice Fletcher. 
C. E. GREY—Orriciat ASSIGNEE —PLAINTIFP 
VETSUS 


WALKER, GOWARD & Co.,—Devenpanrs. 

Contract—Sale of goods—Contract with karta of 
joint Mitakshara family—Insolvency of karta before 
time appointed for delivery —Right of Official Assignee 
to sue on contract—~Tender of cash—Hlection within 
reasonable time —~Hindu Law—Joint Mitakshara family 
-Presumption of jointness—Family business—Onus 
to prove that business ts separate property of parti- 
cular member—Oontract Act (IX of 1872), s. 96—~Pre. 
sidency Towns Insolvency Act (ITE of 1909), ss. 52, 62, 
64, 


The defendants entered into a contract „with the 
karta of a joint Hindu Mitakshara fdmily as such 
for the sale ofa certain quantity of sugar to be 
delivered in July 1911. On June lth, 1911, the 
karta was adjudicated an insolvent, and on September 
30th, the plaintiff, the Official Assignee, wrote to the 
defendants to the effect thas he had not received 
any notico of the arrival of the goods, and that he 
was prepared to pay for and take delivery of thom; 
but he did not tender the price of the goods. He 
then brought a suit for damages against the defend- ` 
ants in respeot of breach of the contract: 

Held, that, although a suit might be maintained 
by the karta for the obligations entered into on 
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behalf of the joint family business, yet the Official 
Assiguee’s rights were to such portions of the joint 
family estate as the karta was entitled to in his own 
right? that it was the duty of the Official Assignee 
upon regniring the completion of the contract that 
he shoul'l make a tender of cash; that he ought to 
have declared his election to take up the contract 
by tendering cash, withina reasonable time; that 
the defendants were not bound to take any steps 
unless and until they heard from the Official Assignee; 
that in the present case he did not declare within a 
reasonable time that he intended to take up the 
contract and the defendants were entitled to assume 
that he intended to abandon it; and that the suit 

ought to fail. 

Ex parte Chalmers, L R. 8 Ch. App 289; 42 L. J, 
Ch. 37; 28 L.T. 325; 21 W. R, 349, and Morgan v. Bain, 
L. R. 10G. P. 15; 44 L, J. O. P. AT; “BLL. T. 616; 23 
W. R, 2933, relied upon. 

In cases of joint Mitakshara families, there is a 
presumption of jointness, not only of their property 
but even as regards bu3insass which they carry on, 
and if any member sets up that a particular portion 
of the property forms his separate property, the onus 
of proving that lies on the parbicular member who 
sets up that cage. 


Messrs. Pugt and Langford James, in- 
structed by Messrs. Leske and Hinds, Soli- 
citors, for the Plaintiff. 

Messrs. B. O. Mitter, B. L. Mitter, N. 
Sarkar and S. N. Bose, instructed by Messrs. 
B. N. Basu and Co., Solicitors, for the 
Defendants. 


JUDGMENT.—In this suit, Me. Charles 
Edward Grey, the Official Assignee of Bengal, 
and as such assignee of the property of 
Gurmukh Roy Kadia, an insolvent, sues three 
gentlemen, who carry on business in c9-part- 
nership together under the style of Mossrs. 
Walker, Goward and Company, to recover 
Rs. 3,159 29 a: damagas in respect of a 
breach of two contracts for the sale of sugar. 
The conutracta were both dated the 15th of 
August 1910, and were both for the sale of 
50 tons of Java sugar delivered over July, 
August, September and October 1911, by 
instalments of 123 tons each month. 

Oa the 15th June 1911, Garmakh Roy 
Kadia e was adjudicated an insolvent, he 
being in the adjudication order described as 
carrying on basiness under the style of 
Gurmukh Koy-Ramesha and no steps were 
taken by the Oficial Assignee until the 13sh of 
September 1911 for the purpose of completing 
these contracts. On the 13th°of September 
1911, Mr. Grey wrote to the defendants in 
these terms:—- I have to give you notice that 
you have not yet sent me the arrival notice in 
terms of the above contracts. I am at present 
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prepared to pay for and take delivery of 
the goods ete.. etc.” No notice had been 
given of the arrival of any goods by the 
defendant to Mr. Grey. It appears from the 
evidence that the first lot of the July goods 
did not arrive here until August. That 
appears so from the evidence given on behalf 
of the defendants. The following issues 
were settled between the parties:—(1) Was 
the insolvent‘the sole proprietor of the firm 
of Gurmukh Roy-Ramesha? (2) Did the 
plaintiff or the insolvent ever tender cash 
before calling upon the defendants to deliver 
the goods; if not, is the plaintiff entitled 
to call upon the defendants to deliver? (3) 
Was the plaintiff bound to express his readi- 
ness and willingness to perform the contract 
in suit within a reasonable time of the in- 
solvency? (4) Was the plaintiff in fact 
ready and willing to perform the contract P 
(5) Did the defendants, by stating, in their 
letter of 21st September 1911, that they 
had already sold the sugar, refuse to give 
delivery and commit a breach of the con- 
tract? On the first issue, the evidence 
stands in this way. The insolvent Gurmukh 
Roy is a member of a Mitakshara Hindu 
family : he is in fact the karta of the family. 
He had two sons both of whom are de- 
ceased and the -eldest grandson, it matters 
not for this purpose whether he is an adopted 
son of the deceased son or a natural born son, 
is Ramesha: and in accordance with the usual 
practice adopted amongst Hindus who be. 
long to this school of Hindu Law, the firm 
is carried on in the name of the narta of the 
family Gurmukh Roy, and in the name of the 
eldest grandson, Ramesha, 

There cannot be any doubt in cases,of fami- 
lies of this nature that there is a presump- 
tion of jointness, not only of their property bat 
even as regards business which they carry on, 
and if any member sets up that a particular 
portion of the ‘property forms his peculium 
or separate property, the onus of proving that 
lies on the particular member who sets up 
that case. It seems to me in this case 
that the Official Assignee has got the rights 
of Gurmukh Roy and no one else, and the 
onus is upon him to show that this business 
ka infact a separate business of Gurmukh 

Oy. e 

Now, how does the evidence stand ag 
regards that? Itis obvious on the evidence 
given on bahalf of the Official Assignee that 
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oub of the profits of this business and with- 
out any separate account being kept of 
those profits, there was paid on account of 
Ramesha not only his food and raiment, but 
also the expenses of his performing acts 
of worship suitable and proper to the 
religion which he professes. That cannot be 
doubted. Thereis a charge for a supper for 
Ramesha on arriving in Calentta and on 
several other occasions; a charge for his 
raiment and a charge for performing the 
. religious ceremony of worshipping the “mother 
Ganges.” Itseems to me on that quite clear 
that the business does form a portion of the 
joint family estate. 

Then, it is said that Ramesha is an infant, 
and, therefore, the only right he can have is 
a right to have such portion of the assets, 
which remained after paying the creditors 
in full, handed over to him. That is not 
this case at all. What you have to consider 
in this case is, what is the title of the Official 
Assignee? The title of the Official Assignee 
is nob open to doubt because under section 52 
of the Presidency Towns Insolvency Act, the 
title of the Official Assignee is to all such 
property which may belong to or be vested 
in the insolvent at the commencement of the 
insolvency but excluding all property which 
was held by the insolvent on trust or for any 
other person. It is quite obvious on that 
suction that the Official Assignee stands in 
exactly the ‘same position as the insolvent 
except that where the insolvent held the pro- 
perty not only for himself but on trust for 
other members of the family, the portion 
thereof, which was held by the insolvent as a 
trustee, does not pass to the Official Assignee. 
It seems*to me, on the construction of the Act, 
that is quite clear. 

Ib is then said that under section 247 of 
the Indian Contract Act, the suit can be 
maintained by Gurmukh Roy as the karta 
of the family for any obligations en- 
tered into on behalf of the business. That 
may be so as regards Gurmukh Roy, but the 
Official Assignee is not Gurmukh Roy and he 
is not a member of joint Hindu family, The 
Official Assignee’s rights are to such portions 
of the joint family estate as Gurmukh Roy 
was entitled to in his own right. It has 
nothing todo with the other members of this 
joint Hindu family. 

I am satisfied that Ramseha was not in 
faot an infant. The evidence is that he is 
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about 24 or 25 years of age; at least that is 
the evidence which [ accapt. 

That Ramesha is anything like 13 or 14 
years of age I do not believe, and the proceed- 
ings in the Small Cause Court both of the 
plaint filed by the firm and of the written 
statement filed against the firm make no 
mention that Ramesha was an infant. I, 
therefore, find the first issue in favour of the 
defendants, namely, that Gurmukh Roy was 
not in fact the sole proprietor of the firm 
of Gurmukh Roy-Ramesha. 


Then the second issue is, what are the 
rights of the Official Assignee with regard to 
contracts of this nature upon happening of 
an insolvency? A good deal has been said 
on the disclaimer sections, sections 62 to 64, 
This is not a case of a disclaimer at all. The 
question is, what under section 52 were the 
rights which passed to the Official Assignee 
upon the insolvency of Gurmukh Roy? It 
seems to me quite clear that the rights that 
passed to the Official Assignee were not the 
rights of Gurmukh Roy as a solvent, but the 
rights that he had under the contract as an 
insolvent, that is, as a person declaring his 
inability to comply with the terms of the 
contract, and, therefore,it was the duty of 
the Official Assignee, upon requiring the com» 
pletion of the contract, that he should offer 
to complete the Pn eg in the way that the 
insolvent was bound to complete them, 
namely, that he should make a tender of cash 
before calling upon the vendor o deliver 
under the terms of the contract. In my 
opinion, the decision of Lord Selborne, when 
Lord Chancellor, and Lord Justices James 
and Mellish in the caseof Ha parte Ohalmers 
(1), is conclusive on that matter. That 
is also in accordance with the decision 
of the Court of Common Pleas in Morgan v. 
Bain(2). In my opinion, the Official Assignee 
was only entitled, under the terms of the 
contract, and having regard to the.insotvency 
of Garmukh Roy, to take up the same posie 
tion that Gurmukh Koy could have done. 


Then passing tọ the third issue, I think 
that the decisions in Ha parte Chalmers (1) 
and in Morgane yv. Bain (2) show that the 
Official Assignes must declare his election to 


(1) L. R. 8 Oh. App. 289; 42 L.J. Ch. 37; 28 L. T, 
325; 21 W. R. 349. 

(2) L. B. 10 C. P. 15; 441. J. O. P. 47; 31 L. T, 
616; 23 W. R. 239. 
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take up the contracts on the terms that I 
have mentioned, nanely, that he should 
stand ia the shoes of the insolvent, qua in- 
solvent, within a reasonable time. In my 
opinion, the defendants were not bound to 
take any steps in regard to these contracts 
unless and until they heard from the Oficial 
Assignee that he elected to take up the con- 
tracts on those terms, and until ho did so 
elect, they were entitled to remain quiet 
-with regard to any of tha matters required 
to be done under the contract. On the 13th 
of September 1911, when the Qfcial Assignee 
first gave notice to the defendant that he 
intended to take uo the contrasta, I think 
he was much too late in declaring his elec- 
tion. In a cise like this, where the adjudica- 
tion happened as long ago as the 13th of 


June 1911, it would be intolerable that a 


mercantile em shoald have to wait from the 
15th of June to the 13th September to find 
out whether the Official Assignee intended to 
elect to take up the contracts or not. It may 
be that in that time Messrs. Walker, Goward 
and Company might; have considered it 
necessary, though there is no evidence that 
they did in this case, to cancel on the best 
terms that they could the contracts that they 
had made in Java with respect to the sugar. 
{n my opinion, the election declared in the 
letter of the 13th September 1911 was far 
too late aud was not made within a reason- 
able time. That being so, the other two 
issues suggested by the Connsel for the 
Official Assignee do not in fact arise, because 
in my opinion, the Official Assignee did not 
declare within a reasonable time that he 
intended to take up the contract and the 
defendants were entitled to assume that the 
Official Assignee intended to abandon it. The 
decisions I have cited above show that if the 
Official Assignee had elected to taka up the 
contracts. it was his duty to tender cash to 
the. defendants before requiring the defend- 
ants to deliver the goods to him. It is ad- 
mitted he did not do this. The present suit, 
therefore, fails and must bə dismissed with 
costs on scale No. 2. 
: Suit dismissed. 
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$ 
CALCUTTA HIGH COURT. ° 
ORDINARY ORIGINAL Civit Sort No. 690 
oF 1912, 
February 3, 1913, 
Present: —Mr. Justice Fletcher. 
0. E. GRHY-—Orrician ASSIGNEE — 
PLAINTIFF 
VErsus 
WALKER, GOWARD & Co.,—Deranpants. 

Contract —Sale of goods ~Insolvency of purchaser— 
Right of Official Assignee to sue on contract—Tender of 
cash——Election within reasonable time— Contract Act 
(IX of 1872), s. 96—Presidency Towns Insolvency. Act 
(TIL of 1969), s. 68 —Powers of Official Assignee —Carry- 
ing on business of insolvent for beneficial winding up— 
Leave of Court. 

The defendants entered into a contract with. one G. 
for the sale of a certain quantity of sugar to be 
delivered in July, Augustand September 1911. On 
June 11, Œ. was adjudicated an insolvent and on Sep- 
tember 1, the plaintiff; the Oficial Assignee, wrote to 
the defendants that he elected to take up the contracts, 
but did not tender the price of thd goods. He then 
brought a suit for damages against the defendants in 
respect of breach of the contract: 

Held, (1) that the Official Assignee was bound to 
tender cash before calling upon the defendants to 
deliver the goods, and to elect within a reasonable 
time as to whether he was going to take up the con- 
tracts, otherwise the sellers would be entitled to 
consider that he had abandoned the contract; 

Ex parte Chalmers, 8 Oh. App. - 289; 42 L. J. Ch. 
87; 28 L, T. 325; 21 W, R. 349 and Morgan v. Bain, In 
R. 10 Ò. P. 15; 44 L. J. C. P. 47; 31 L. T. 616; 23 W. 
R. 239, followed. 

(2) ‘that the election to- take up the NANG 
communicated the first time on September 1, 1911, to 
the defendants was far too late, and that the. suit was 
not maintainable. 

Obiter dictum.—The leave of the Court which was 
contemplated by the second part of section 68 of the 
Presidency Towns Insolvency Act, 1909, for the Official 
Assignee to do the various acts there mentioned, 
means a particular leave to be obtained to do a parti- 
cular thing or things. Therefore, the Official Assignee 
is not entitled to carry on the business of ah insolvent 
so far as may be necessary for the, beneficial winding 
up of the business without obtaining the sanction of 
the Oourt. 

Messrs. Pugh and Langford James, ine 
structed by Messrs. Leslie and Hinds, Soli- 


citors, for the plaintiff, 


Messrs, B. 0O. Milter, B. L. Mutter, N. 
Sarkar and S. N. Bose, instructed by 
Messrs. B. N. Basu & Qo., Solicitors, for the 
Defendants. 


JUDGMENT.—This is a suit brought by 
the Official Assignee as assignee of the pro- 
perty of Golab Chand Lakhir&, an insolvent, 
against Messrs. Walker, Goward and Com- 
pany to recover Rs. 18,074-2-2 for damages 
in respect of breaches ef four contracts. The 
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subject-matter of the contracts was the sale 
of certain Java sugar which was sold for- 
ward by Messrs. Walker, Goward & Co., to 
the insolvent under certain contract forms, 
numbers and particulars of which are speci- 
fied in the second paragraph of the plaint. 
The contracts related to vatioas quantities of 
sugar, two lots being for 150 tons and two 
lots of 373 tons. The deliveries of the 
various gh inaa under the contracts were 
all of the same period, July, August and 
. September 1911. On the Ilth June 1911, 
Gulab Chand Lakhim, the buyer, was ad- 
judicated an insolvent and, therefore, under 


section 52 of the Presidency Towns lasol- 


vency Act, the property of the insolvent 
vested in Mr. Grey, Official Assignee, as re- 
presenting the estate of the insolvent. At 
the time of the insolvency, the insolvent was 
entitled to the benefit of these four con- 
tracts, but he having become an insolvent 
the rights which passed to Mr. Grey were 
not those of the insolvent asa solvent, but 
the rights of the insolvent as an insolvent, 
aud one whose insolvency was the same as in 
a bankruptcy under the Bankruptcy Act, 
1883, in England. Under those provisions, in 
my opinion, as I stated on the last occasion,* 
the trustee was bound to tender cash before 
calling upon the defendant to deliver the 
goods. Following Ex parte Ohalmers (1), 
he had to elect within a reasonable time as 
to whether’ he was going to take up the 
contracts, otherwise the sellers would be 
entitled to consider that the Official Assignes 
had ‘abandoned the contract, For this, there 
is sufficient authority in Morgan v. Bain (2). 
A point which has been raised in this suit 
was notYaised in the other suit,* and which 
isa matter, to my mind, of considerable 
importance, that is, how the Official Assignee 
was entitled to carry on, what has been dis- 
closed in many of these suits, heavy trans- 
action under contracts for dealing in sugar. 
No doubt, up-to the present time he has 
been in the hands of a capable firm Messrs. 
Shaw, Wallace and Co., and owing to their 
good financial circumstances and other good 
arrangements, the matter has gone throngh 


D L. R. 8 Ch. Ap. 289; 42 L. J, Ch. 87; 28 L. T. 325; 
21 W. R. 349. 
(2) L. R. 10 CFP, 15; 44 L. J. O. P. 47; 31 L. T. 616; 
23 W. R. 239, 
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successfully. Speaking for myself, I doubt 
whether the Official Assignee has the power 
that he has assumed in this case, although 
apparently he assumed.it under pressure from 
some other bodies or authorities. In my 
opinion what the Official Assignee has been 
doing is in fact a “carrying on the business 
of the insolvent so far as was necessary for 
the beneficial winding up of the same. 16 
is quite obvious that the only two powers 
that he has got in acting of his own motion 
are, first, of all to sell the property and 
secondly, to give receipts; the other powers 
that were conferred apon him by section 68 
require the sanction of the Oourt. The 
second part of section 68 is taken from sec- 
tion 57 of the Bankruptey Act, 1883, where 
the trustee can only do these things if he 
has the sanction of the Committee of 
Inspection. [n India that is not usual. In 
fact I have never known a case where there 
has been a Committee of Inspection and the 
Court has been inserted in place of the 
Committee of Inspection in the Indian Act, 
But it is to be noticed that the sanction 
contemplated by section 57 of the Bankruptcy 
Act is not a general sanction, but only a 
permission to do a thing or things and [ 
think the lease of the Court, which was 
contemplated by the second part of seg» 
tion 68 for the Official Assignee to do the 
various acts there mentioned, means a parti- 
cular leave to be obtained to doa certain 
particular thing or things That being so, 
I think the view that Mr. Grey tok that he 
sould not complete the contracts unless he 
obtained the sanction of the Court was a 
correct one. I do not think Mr. Grey was 
entitled to carry onthe business of the in- 
solvents so far as may be necessary for the 
beneficial winding up of the business: and 
that he could only do after obtaining the 
sanction of the Court. In my opinion, in 
this case ibis not necessary to decide that 
point. In this case and in the other fase, ib 
js not denied that neither Mr. Grey nor the 
insolvent ever made a tender of cash before 
calling upon the defendant to deliver the 
sugar. The question is whether when 
Mr. Grey wrotg or the Ist September that 
was a reasonable time within which he could 
elect to take up the contracts. A good deal 
of evidence and argument has been put 
forward as to when the last Icts of the July, 
August and September shipments arrived 
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here from Java. That seems to me to have 
very Jittle todo with this case. The only 
question is whether Mr. Grey, in writing on 
the lst September that he elected to take 
up the contracts, gave Walker, Goward & Co., 
notice within a reasonable time. Obdvioasly 
it was not. Under any|cireunistancas, the time 
for shippiog the July and August shipments 
from Java had both expired, and the mere 
fact that Messrs. Walker, Goward & Co., had, 
for the purpose of their own business, not 
cancelled the shipments of sugar that they 
proposed to deliver to the insolvent does not 
alter the rights of the Official Assignee one 
way or the other. He has got to stand on 
what he did and he has also got to elect to 
take up the contracts within a reasonable 
time. It seems fo me quite clear that this 
election to take up the contracts communicate 
ed the first time on the lst Septembar to 
Messrs. Walker, Goward & Co., was far too 
late. That really in substanca disposes of the 
ease. 

The other question that has been raised 
is the interesting question of what would 
happen in a case the Official Assignee had 
been able to establish his claim in the pre- 
sent case, as to what would happen under 
section 47 of the Act as to the claim the 
defendants have against the insolvent under 
some previous contract aud whic they claim 
to set off as part of mutual dealings betwaan 
themselves and the insolvent. That is a 
matter that does not arisa now. We would 
have also to consider in that event how the 
evidence given by Mr. Page as to Mr. 
Goward’s attitude ab the interview at the 
Bombay Company Office affested the mattar. 

The plaintiff has to establish, first of all 
that he elected within a reasonable tims to 
take up these contracts, and, secondly, he 
having so elected, and having only the rights 
of the insolvent as an insolvent, that he 
compled with the provision which has been 
laid down “in the case of Eg parte Chalme.s 
(1) as being necessary for him to comply 
with, namely, that he tendered cash bafore 
calling upon the defendants to deliver. He 
has not complied with either of those two 
provisions. The present suits therefore, fails 
and must be dismissed with costs. The 
Official Assignee to retain hig own costs out 
of the estate, 
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PUNJAB CHIEF COURT. . 
Seoonp Civiu Appeat No. 124 or 1909, 
February 11, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Chevis. 

Malik FATEH MUHAMMAD—Prarntires 
e A PORLLANT 
VETEUS 


FATEH MUHAMMAD KHAN AND OTHERS 


— Daren Dants— RESPONDENTS. 

Declaratory decree appealed against by some defend- 
ants-—Appellate Court incompetent to rescind as 
against defendants not appealing —Defendant confessing 
judgment bound by decree—Defendant accepting offer 
of plaintiff to be bound by oath of defendant-—~Defendant 
filing affidavit—Conduct of defendant—Bound by his 
act—Person knowingly surrendering his rights to 
another— Adverse possession, plea of. 

The grant ofa declaratory decree is discretionary, no 
doubt, but when such a decree has been given by the 
Court of first instance and has been accepted by some 
of tho defendants, an Appellate Court is (speaking 
generally) not justified in rescinding it as against 
these defendants, upon an appeal preferred by other 
defendants who do not profess to appeal on behalf 
of any one but themselves. 


A defendant confessing judgment in absolute terms, 
and making no allegation of frand or the like, is bound 
by the decree based upon his confession, and is pre- 
cluded from appealing against the decree. 


Where the plaintiff offered to be bound by any 
statement made on oath by the defendant, andthe 
defendant agreeing to the proposal filed a document 
purporting to be his statement on oath and verified 
it in Court: ` 


Held, that in making the statement and presenting 
it to the Court, the defendant clearly intended to 
comply with the terms of the offer made by the plain- 
tiff, and that he thereby accepted the offer and was 
bound by his act. The statement having been accepted 
by the Court and all concerned as a sworn stutement, 
and having been thereafter duly verified in Conrt, it 
would be too late for the defendant to urge in appeal 
that the statement purporting in his affidayit to have 
been made on oath was not so made. 

Where a person knowingly surrenders his rights 
(apparently for no consideration} to another, the 
latter cannot plead adverse possession, for ia that 
event no question of adverse possession can arise. 


Second appeal from the decree of the 
Officiating Divisional Judge, Multan Division, 
dated the 7th December 1908, reversing that 
of the Collector, lst grade, (empowered as a 
District Judge) Muzaffurgarh, dated the 
29th February 1908, decreeing claim in 
part. 


The Hon’ble K, B. Mr. Muh vmmad Shit, 
for the Appellant. 

Mirza Jalai-ud-din for Dr. Muhammad 
Igbal, for the Respondents, 
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J UDGMENT.—The material facts of this 
case are set forth in detail in the judgments 
of the Courts below and- it is unnecessary 
for us to recapitulate them. 


After plaintiff's suit had, in the first 
instance, been dismissed in its entirety by 
the Assistant Oollector, who tried the case 
as a District Judge under section 117 of the 
Punjab Land Revenue Act, and had been 
remandod by the Divisional Judge under 
section 562 of the Code of Civil Procedure 
of 188%, the Court of first instance granted 
plaintiff a declaratory decree to the effect 
that he was the owner of such portions of 
the lands in dispute ag are specified in thea 
said decree. This decision was based on 
the grounds (1) that certain of the defend- 
ants had confessed judgments in favour of 
plaintiff; (2) that Fateh Muhammad and 
such of the defendants (some 60 in number), 
as had authorizsad him by duly executed 
power of attorney to act on their bahalf, 
were bound by the undertaking of Fateh 
Muhammad to settle the case by the state- 
ment made by him on oath in answer to 
plaintiff's offer that he would be prepared to 
abide by the statement on oath of Fateh 
Muhammad and that as a result the affi- 
davit filed by the latter in Court on the 2nd 
December 1904 and his verification in Court 
of that affidavit concluded the case pro tanto 
as against him and his principals; and (3) 
that such of the defendants as had not con- 
fessed judgment and were not bound by the 
statements of Fateh Muhammad, had mere- 
ly the entry in the Revenue Records to re- 
ly upon and that plaintiff had been able to 
prove that this entry was erroneous. From 
the detree of the first Court, 32 of the de- 
fendants originally impleaded alone appealed 
to the Divisional Judge, and of these 19 
(namely, Gauhar,Alla Rakha, Alla Ditta, 
Haider, Muhammad Yar, Barkhurdar, Musa, 
Ahmad, Goda Ram and Alla Bakhsh) had 
not confessed judgment and were not par- 
ties to the power of attorney given to Fateh 
Muhammad. Of the others, one (Ghulam 
Ali) had in absolute and unqualified terms 
admitted plaintiff’s claim in the first Court, 
and the rest were all parties to the said 
power of attorney. 


The Divigional Judge accepted the appeal 
and reversed the decree of the first Court, 
pot merely as against the appellants but as 
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against all the original defendants, plaintiff’s 
suit being dismissed in its entirety, 

Plaintiff has preferred a further appeal 
to this Court and we have heard Mr. Shafi 
on his behalf, and Mr. Jalaleud-din in sup- 
port of the Divisional Judge’s decree. In 
our opinion, there can be no doubt that plain- 
tiff’s claim was rightly dismissed as against 
the 10 persons who had not confessed judg- 
ment and were not bound by Fateh Mu- 
hammad’s conduct. We may assume, for 
the sake of argument, that the lands in 
suit originally belonged to plaintiff and his 
ancestors (the ala maliks of the village), 
but whatever rights thesa persons had onca 
had in these lands were lost when Govern- 
ment took them up shortly after the 
annexation of the Punjab. Accordingly, 
when Government in 1879 made a re-grant 
of these lands, it was open to Government 
to grant the said lands to whomsggevear it 
thought fib, and it is not denied that in 
point of fact, this grant was made to all adna 
maliks of the villaga in joint tenancy and 
that the lands were acaordingly entered (and 
quite correctly) in the Ravenue Records as 
Shamilat of the said proprietors hash rasi 
khewat, This facb is conceded by Mr. Shad, 
but he contends thatin point of fact the 
adnt malike were unaware of the orders of 
Government; that they were under the im- 
pression that the lands had baan restored 
by Governmant to plaintiff, the original 
owner, and that they all accapted thas situ. 
ation, with the result that the.plaintiff has 
been in possession of the lands ever since 
1879. Batthe facs remnrins that the lands 
wera nof restored to the plaintiff, bub to all 
the adna malzts in joint tenancy and there 
is no evidencs, worthy of the nams, on the 
record to show that the aduz maliks gave 
up their rights tə plaintiff, or that the latter 
has bsen in adverse possession of the iands 
for over 12 years. Oa the contrary, plain- 
tiff’s own contention is against him eand his 
pleas are inconsistent. If defendants gave 
up their rights by agreement, they must 
have known that they had rights to give up. 
Bat his case is based on the assumption 
that they had no such koowledge. Oa the 
other hand, if they knowingly surrendered 
their rights (apparently for no sonsidera- 
tion) to plaintiff, the latter cannot plead ad» 
verse possession, for in that evant no question 
of adverse possession can arise. 
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As a matter of fact, plaintiff has bean 
allowed to retain possession of the lands, 
but there is no evidence whatever to prove 
that his possession has been adverse against 
defendants, hig co-sharers, and in defendants’ 
favour, we have the entries inthe Revenue 
Records which must ba presumed to be true. 
We accordingly agree that the plaintiff's 
suit has rightly been dismissed as against the 
said ten respondents. But we cannot agres 
that the Divisional Judge was justified in 
setting aside the decree granted bo plaintiff 
as against the defendants who confessed 
judgment and accepted the «decree passed 
against them by the first Court The grant 
of a declaratory decree is discretionary, no 
doubt, but when such a decree has been 
given by the Court of firat instanca and has 
been accepted by some of the defendants, 
an Appellate Court is, (spaaking ganer- 
ally) not justified in resciding it as against 
those defendants, upon an appeal preferred 
by other defendants who do not profess to 
appeal on behalf of any one but themselves. 
We, therefore, restora the decreas of the first 
Court as against such of the defendants 
as did not appeal to the lower Appellate 
Court, 


Ghulam Ali, one of the appellants in the 
Divisional Judge’s Court, originally cən- 
fessed judgment in the Court of firat in- 
stauca, and as his confession was in ab3o- 
lute terms, and as he makes no allegation 
of fraud or the like, we hold that it was 
not open to ‘him to appsal to the Divisional 
Jadge from the decree passed in accordanes 
with his confession of jadgmant, and that he 
is bound by that decree 

There remains the case of Fateh Maham- 
mad and such of the appellanis in the Divi- 
sional Court as gave him a power of attorney 
to acton their behalf. The terms of this 
deed are very wide and give Fateh Muham- 
mad authority to settle the case by compro- 
mise or in aħy way he pleases. It appears 
that in the course of the proceedings in the 
Court of first instance, the plaintiff stated 
he was willing to abide by any statement 
made on oath by Fateh Muhammad, who, we 
may remark in passing, is obviously the 
most influential of the defendants. Plain- 
tiff further added that he would acaapt as 
_correct the boundaries pointed out by Fateh 
Muhammad after taking such oath. Fateh 
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Muhammad, thevaupon, stated in Court that 
he agreed to the proposal and would settle 
the case by taking oath, (halaf par taisla 
karunga). On the same date (the 2nd 
December 1904), he filed in Court a docu- 
ment, purporting to ba his statement on 
oath, to which was attached a list of some 
of the properties in suit with a description 
of the persons who were, according to him, 
the respective owners thereof. ‘To this list 
was appended a note to the effect that in 
respect of the other lands in suit, the 
deponent would point out the boundaries on 
the spot. 

Upon this document (which in terms pur- 
ports to be an affidavit), the Court wrote the 
following order:~~ 

“Plaintiff relied upon the oath of Fateh 
Muhammad which he took for himself and 
as agent for other defendants, and agreed 
to be bound by it. This affidavit was filed 
and verified (tasdik kiya) by Fateh Muham- 
mad, It is accordingly placed on the 
file. He will have to put boundary marks 
on the spot as stated in his affidavit.” ete. 

The document is now very much torn and 
we quote the words of the order from the 
judgment of the first Court, dated 29th 
Febraary 1908. We see no reason to doubt 
that this quotation which purports to be 
in exfenso is correctly given therein, and that 
the document was not then in the state in 
which it is now, But even as ib stands, it is 
abundantly clear ikab Fateh Muhammad 
daly verified his affidavit in Court, and we 
may assume that he did so on oath, ib being 
the usual practice in such cases to call upon 
the person presenting a d cament of this 
kind to verify ib on oath or solema 
affirmation. 


In his judgment dated 27th February 
1905, the Assistant Collector remarked: — 
“Fateh Muhammad after taking oath filed a 
list showing the ownership of the wells in 
the area in question.” Bat after receipt ofa 
report from the Sadr Qimungo, the Assistant 
Collector came to the conclusion that Fateh 
Muhammad’s statements were erroneous, and 
in the end he dismissed plaintifs suit. Plain- 
tiff appealed to the Divisional Judge who 
held that Fateh Muhammad had as a fact 
never taken an oath, but that è the inquiry 
was incomplete and that the case must be 
remanded under section 562, Civil Pro- 
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cedure Code, 1882, for re-triak Thereafter it 
is not surprising to find that Fateh Muham- 
mad refused to take any oath, though he was 
apparently obliged to admit, when confronted 
with the list filed with his affidavit, that 
the statements therein were correct. After 
the remand, the Assistant Collector held that 
Fateh Muhammad’s plea that he had not 
taken an oath because he had not sworn upon 
the Qoran was false and absurd, and found 
that the statements made by himin his 
affidavit and thereafter verified in Court 
must be taken to have been made on oath 
and in compliance with plaintiff’s offer. The 
learned Divisional Judge, who finally decided 
the case in the lower Appellate Court, does 
not hold that Fateh Muhammad did not 
take anoath. On the contrary,he seems to ba 
of opinion that he did, but he holds thas all 
that Fateh Muhammad intended was to 


give expression to his owon private opinions. 


and that this cannot bind his principals, or, 
indeed himself. Buta perusal of the state- 
ment made by Fateh Muhammad in reply to 
plaintiff’s offer (halof par fuisla karung1) and 
a consideration of his conduct thereafter, 
show very clearly that his intention was to 
settle the case by definitely stating, according 
to his knowledge (and he was of all the 
defendants the one who had.best knowledge 
of the facts), the ownership of the regpec'ive 
areas. In our opinion, Fateh Muhammad 
complied with the terms of the plaintiff’s 
offer and it is too late for him or his prinsi- 
pals now fo urge that the statement pur- 
porting in his affidavit tohave been made 
on oath was nob sa made. Ib was accepted 
by the Coart and all concarned as a sworn 
statemegt and was thereafter duly verified 
in Court. Ia making it and in presenting 
it to the Court, Fateh Muhammad clearly 
intended to. comply with the terms of the 
offer made by -plaintiff, and we have no 
hesitation in holding that he thereby accapt- 
ed that offer and is bound by his act. As 
we have already remarked, the power of 
attorney held by him gave him full authority 
to setile the case, and we are unable to 
accept the rather curious argument that he 
could settle it by agreement out of Court, 
but not by a sworn statement duly verified 
before the Court. We accordingly hold that 
Fateh Muhammad and all the -defendants 
who jointly executed a power of attorney in 
his*favour are bound by the statements made 
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by him in his so-called affidavit and that as 
against them, plaintiff's suit ‘was rightly 
decreed to the extent specified in the decree 
of the Court of first instance, 

The net result of this appeal is that we 
accept it as against all the respondents other 
than the ten whose names we have given 
above. As against these ten, the appeal is 
dismissed but as against all the other res- 
pondents, we restore the decree of the first 
Court. The costs incurred by the parties are 
trifling and we, therefore, direct that they 
shall all bear their own costs throughout. 

We have only to add in conclusion that 
the decision in this case cannot possibly 
affect third parties interested in the subject- 
matter of the suit. We make this remark 
because itis obvious from the judgment of 
the first Court that plaintiff has been given 
a decree which incertain particulars appears 
to affect the rights of persons who were no 
parties to the suit. The latter may have rights 
to certain portions of the land in suit, and 
these they can, if so advised, enforce in dug 
course, but as plaintiff is said to be in 
actual possession of those portions of land, 
we leave the decree of the first Court as it 
stands. - 


PUNJAB CHIEF COURT. 
Oivi Revisroy Perrrion No 2227 or 1911, 
February 17, 1913. 
Present: —Sir Arthur Reid, KT., 
Chief Jadgs. 
GIAN CHAND AND ofHexrs—Derenoants 
— PETITIONERS | œ 
VETSUS ~ 
BEHARI LAL ano orasrs—Poarnties; 
— RESPONDENTS. 

Oivil Procedure Cole (Act V of 1908), Sch. II, r, 1— 
Arbilration —All parties to suit not joining —No objection 
raised during pyoceedings of arbitration—Quiescence 
till conclusion of priceedings——Interest — Waiver of right 
to object to irregularity-—Reuvision. 

A. suit for injunction was referred to arbitration, Tha 
reference was by the plaintiff and one of the defend- 
ants, who were all near relations. On the conelusion 
of the reference proceedings, and on ‘the objection 
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of the parties, who had not joined in the referenos, it 
was found by the first Court that they ware well aware 
of the proceedings, raised no objection to the refer- 
ence, remained quiescent with a view to seeing whe- 
ther the award was in their favour and had come for- 
ward simply because it was against them, and hence 
they had waived their right fo contest the 
irregularity of the reference to arbitration. The lower 
Appellate Coart further held that having regard to 
the conduct of the objecting parties, the words of the 
rule 1, Schedule IT of the Code of Civil Procedure, 
‘all the parties interested,’ must be very strictly con- 
gtrued, and that the defendant, who did not take the 
trouble to appear in Court, could not be held to be 
“nterested’ within the terms of the rule: 

Held, that on the facts disclosed, there was no ground 
for interfering on revision with the decree passed in 
terms of the award under the reference. 


Petition under section 70 (7) (a) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the order of the Divi- 
sional Judge, Gajranwala Division at Lahore, 
dated the 7th April 1911, confirming that of 
the Munsif, Ist class, Gujranwala, dated the 
Sth July 1910, decreeing claim. 

Rai Bahadur Pandit Shiv Narain, for the 
Petitioners. 

Lala Laipat Rat, for the Respondents. 

JUDGMENT.—The first ground taken in 
revigion, that the Munsif, who held the 
earlier part of the trial of this suit, had no 
jurisdiction,- was abandoned at the hearing. 
The point now taken is that reference to 
arbitration was bad because all the parties 
to the suit did not consent. The reference 
was by Raghpat Rai, defendant, and the 
plaintiff, The lower Appellate Court has 
found that three of the foar defendants were 
brothers and that Radha Krishen, deceased 
husband of Musammat Jowala Devi, the 4th 
defendant, was probably their brother, and 
has further found that the facts are very 
similar to those in Lal Mohan Pal v. Surya 
Kumar Das (1), in which it was found that 
the defendants all had a joint interest and 
were some of them close relations; that of 
those who did not specifically join in the 
referenge to arbitration one purposely 
abstained from entering an appearance and 
put forward bis brother to contest it, that 
another appeared befora the arbitrators and 
apparently watched the proceedings, if he 
did not take part in them, although his 
brother carefully abstained from appearing 
before the arbitrators. 


(1) 11 0. W. N. 1152. 
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The Court held that the parties who dad 
not specifically join in the referenca ware 
woll aware of the proceedings, raised no 
objection to the reference, remained quiescant 
with a view to seeing whether the award 
was in their favour, and had come forward 
simply because it was against them. 


On these findings, it was held that the 
objecting parties had waived their right to 
contest the regularities of the reference to 
arbitration, The lower Appellate Court 
further held that, having regard io the 
conduct of the objecting parties, the words of 
rale 1 to the IT Schedule of the Code of Civil 
Procedure “all the parties interested” must 
be very strictly construed and that the 
defendants who did not take the trouble to 
appear iu Court could not be held to bs inter- 
ested within the terms of the rule and cited 
Pitam Mal v. Sadiq Ali (2), in which it was 
held that the words “parties to ‘the suit” in 
section 506 of the late Code of Civil Proce- 
dure, corresponding to Schedule II, rule 1, 
did not necossarily includa parties who did 
not putin any appearance in Court and 
between whom and any of the parties to the 
reference there was not in fact any matter 
in difference in the suit, 


The learned Advocate for the petitioners 
cited Miran Bakhsh və Sher Muhammad 
(3), for the proposition that, not only 
the preparation of an application for re- 
ference to arbitration but its ‘presentation 
also must have a concurrence of all the 
parties, but the point arising here as to the 
interpretation of the rule and as to what 
coustitutes concurrence was not dealt with 
by that ruling. Oharles Louis Dréyfus v. 
Gurditta Mal (4), also cited for the peti- 
tioners, deals only with certain circumstances 
under which this Court may interfere in 
revision. In Haswa v. Mahboob (5), a Divi- 
sion Beuch of the Allahabad High Court 
held that where ail the parties interested 
at the time of the reference did not join in 
it, the reference and the award following it 


(2) 24 A, 229; A. W. N. (1902) 19. 

(3) 17 P. R. 1911; 50 P. L, R. 1911; 89 P. W. R. 
1911; 9 Ind. Cas. 195. tan 

(4) 35 P. R. 1911; 70 P.W,R. 1911; 85 P.L.R. 1911; 
9 Ind. Oas. 655, 

(5) 10 Ind. Oas, 659; 8 A. L, J. 645. . 
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were invalid, but the factd of that case 
differed widely from the facts found here. 
- Oa the facts disclosed here, I see no reason 
for interference in revision and the applica- 
tion for revision having failed; it is unneces- 
sary to consider whether tha applicants who 
were appellants below had any right of 
appeal below or should have come straight to 
this Court on revision. 

The application is dismissed with osts. 


Application dismisses i, 


ALLAHABAD HIGH COURT. 
Seconp Civin Appear No. 1264 or 1911, 
January 10, 1913. 
Present:—Justice Sir George Knox, KT., and 
Mr. Justice Rafique. 
BACHCHAN LAL AND orners—PLaintivys 
— APPELLANNS 

i CGTSUS s 
BANARSI DAS—Derenpant—Respoypent, 

Owil Procedure Code (Act Y of 1908), O. VIII, r. 6— 
Set-uf—Punjab Loans Limitation Act (1 of 1904)— 
Money recoverable under the Punjab Act ~Set-off in suit 
brought in the United Provinces—Olaim barred under 
Indian Limitation Act. 

A defendant can claim to set off against the plaintiff's 
demand any ascertained sum of money legally re. 
coverable by him from the plaintiff, 

A. sum of money recoverable under the Punjab Act (I 
of 1904), can be set off ina suit brought in the United 
Provinces, although a claim to the sum would be 

- barred under the provisions of the indian Limitation 

Act, 

Second appeal from a decision of the 
District Judge of Cawnpura. 

The Hon’ble Dr. Sunder Lal and Mr, A. 
P. Dubs, for the Appellants. 


Mr. S. O. Mukerji, for the Respondent, 


JUDGMENT.—tThe appellants before us 
in this second appeal were plaintiffs in the 
Court of first instance. They sued the res- 
pondent for a sum of money together with 
costs. Thesum of money, they claimed, was 
alleged to have arisen out of certain dealings 
in wheat between the parties. The sum 
Which they sued for was Rs. 3,200. The 
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lower Appellate Court went into the accounts 
and gave the appellants a decree for 
Rs. 374-0-6 with proportionate * costs. 
Against this decree, the appellants have 
brought the present appeal. Inthe memo- 
randum of appeal, they have raised several 
pleas. One of these pleas, namely plea No. 6, 
has been abandoned, and the pleas urged 
before us really resolve themselves into two, 
the first being that the lower Appellate Coart 
was wrong in debiting the appellants with 
the amount of a rugga dated the 7th of 
December 1903, inasmuch as the claim on 
that rugga was barred by limitation. 

The second point was that the account 
books produced by the respondent before the 
lower Appellate Court had not been proved 
according tolaw. Before dealing with this, 
we would note that the third plea, in the 
memorandum of appeal isa plea calculated 
to get behind a finding of fact based upon 
evidence and of this we can take no account 
in second appeal. The second plea, which 
was to the effect that the lower Court onght 
to have passed a [preliminary decree under 
Order XX, rule 16 of the Oode of Civil 
Procedure, is not entitled to any weight. 
We agree with the learned Judge of the 
Court below that this was not a casein which 
a preliminary decree was required. 

As regards the act of the lower Court 
with reference to the rugga, the contention 
was that the Court ought to have in the 
present case applied the provisions of the 
Indian Limitation Act of 1908 without any 
reference to the provisions of the Punjab Act 
I of 1904. Reference was made to Dicey 
on the Conflict of Laws, rule 118, page 711. 
But the learned Advocate overlooked alto- 
gether in his argument the provisions contain- 
ed in the Code of Civil Procedure, 12de Order 
Vill,rule6. ThisOrder and rule applies equally 
as law in these Provinces as in the Punjab in 
suits for recovery of money. Defendant can 
claim to set off against the plaintiff's 
demand any ascertained sum of money 
legally recoverable by him from the plain- 
tiff. Without going any farther into the 
contention raised by the learned Advocate, 
the sum dug on the rugqz was a sum which 
the defendant, if he kad sued in the 
Panjab, could have recovered by law from 
the plaintiff. 

As regards the plea relating to the 
account books, we notice that the appellants, 
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when they filed their objections in the lower’ 


Appellate Court, filled the roll of respondents 
in that Court, and they never objected that 
the account books had not been proved. We 
undersiand that the respondent went into 
the witness box and as a matter of fact did 
prove tbe account books. This plea also 
fails. The appeal fails and is dismissed 
with costs. 
Apreal dismissed, 


CALCUTTA HIGH COURT. 
Orpinary ORIGINAL Civie Sum No, 164 
or 1911. 

February 3, 1913. 
Present:—Mr. Justice Imam. 
NILMADHAB MITRA AND OrSERS — 
PLAINTIFFS 
versus 


JOTINDRA NATH MITRA— DEFENDANT. 

Hindu Law Patricide—Chaste wife of patricide— 
Son of patricide born after murder of father—Mainten- 
ance, right to — One suit by all three, whether maintain. 
able—AMisjoinder of parties and causes of action— Civil 
Procedure Oode (Act V of 1908), s. 11, Expl. IV, O. I, 
r. 1—Res judicata—Neglect to maintain~—Cause of 
action arising from day to day. 

Under the Hindu Law, apatricide takes no share of 
the inheritance; but after serving out his punishment 
—the period of transportation—he is entitled to be 
maintained out of the father’s estate; and his wife, 
if chaste,and his son, born after the murder of his 
father, are alsg entitled to maintenance. 

One suit for their maintenance is maintainable by 
all the three, and is not bad for misjoinder of partios 
and causes of action. 

After the murder of the futher, his widow had 
brought a suit for partition of her husband’s estate, in 
which the patricide was made a party, but he did not 
claim maintenance in that suit: 

Heid, that his present suit for maintenance was not 
barred by res judicata. 

The neglect to maintain gives a cause of actionfrom 
day to day. 

Suit for maintenance. 

Messrs. N. Sarkar, A. K. Ghose and P. N. 
Dutt, instructed by Babu Kalt Das Bhanja, 
Solicitor, for the Plaintiffs. 

Messrs. S. P. Sinha and O. C. Ghose, in- 
structed by Babu N. G. Dutt, Eolicitor, for 


the Defendant. . 


JUDGMENT.—One Khetra Mohan Mitter 
was murdered in 1888 by his son, Nil- 
madhab Mitter, the first plaintiff, who after 
serving his period of transportation had 
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returned to this tcountry and claims, with 
the other plaintiffs, maintenance from hia 
Jotindra Nath Mitter. 
At the time of Khetra Mohan Mitter’s death, 
his survivors were his widow, Sreematy Nobin 
Kishori Dasi, two sons Nilmadhab Mitter 
and Raj Kristo Mitter, and a grandson, 
the defendant Jotindra Nath Mitter, by 
Nilmadhab Mitter. Nilmadhab was tried 
for the murder of his father and sentenced 
to transportation for life. In 1889, Sreematy 
Niroda Moni Dassee, the second plaintiff, 
as mother and next friend of Jotindra Nath 
Mitter, who was theu an infant, instituted 
asuit for rartition of the estate of the 
deceased Khetra Mohan Mitter wherein 
Jotindra Nath and his father’s brother 
Raj Kristo Mitter were declared jointly 
entitled to the estate in equal shares, but 
partition of the estate was effected in three 
equal shares, a share each being allotted 
to Jotindra Nath and Raj Kristo, the third 
share going to Nobin Kishori Dassee, 
the widow, for her life by way of mainten- 
ance. In 1907, Jotindra Nath Mitter at- 
tained his age of majority, since when he 
is in possession of his share of the estate. 
In 1902, Nilmadhab Mitter returned to this 
country after serving his sentence and 
thereafter to him another son, the third 
plaintiff, Bishnu Madhab Mitter, was born 
in 1909. The claim in this anit is that 
the three plaintiffs individually are entitled 
to maintenanca out of the estate of Khetra 
Mohan Mitter now in the hands of the 
defendant. The following issues have been 
raised =- 

(1) Is the suit bad in law for misjoinder of 
parties and causes of action? ° 

(2) Is Nilmadhab Mitter’s claim barred by 
res judicat. 

(3) Are the plaintifs or any of them 
entitled to be maintained out of the estate 
of Khetra Mohan Mitter in the hands of the 
defendant? 

(4) What, if any, is the amount of main- 
tenance that can be allowed to the plaintiffs or 
any of them? 

(5) To what reliefs, if any, are the plaintiffs 
entitled? 

In respect of the first issue, it is contended 
on behalf of the defendant that. Raj Kristo 
Mitter and Sreematy Nobin Rishori Dasi 
should have also been impleaded as party 
defendants and that each plaintiff has “a 
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Beparate cause of action distincs in itself, 
The necessity for impleading Raj Kristo 
Mitter and Nobin Kishoree Dasi is allegad on 
the ground of their having 2 ont of the 3 
shares of Khetra Mohan Mitter’s estate in 
their possession. There is no substance in 
this’ contention as the disqualification of 
Nilmadhab Mitter to inherit could not affect 
the rights of his brother and mother and 
no claim for maintenance can stand 
against them. Nor do I think that the 
contention relating to separate causes of 
action is tenable. Rule 1, Order I of the Code 
of Civil Procedure answers this part of 
this first issue. I, therefore, hold against 
the defendant on the first issue entirely. 
. The second issue has been raised owing 
to Nilmadhab Mitter having been a party 
defendant to the partition guit of 1889. 
Explanation IV of section 11 of the Code 
of Civil Procedare enacts that “any matter 
which might and ought to have been made 
a ground of defence or abback in such 
former suit shall be deemed to have been 
a matter directly and substantially in 
issue in such sait” and ib is urged that in 
that suit the claim to maintenance might 
“and oaght to have been made a ground of 
‘defence for Nilmadhab Mitter. Even 
-conceding that it might have been so, I 
cannot hold that it ought to have been 
so. Bat jinja suit for maintenance, this 
consideration does not arise at all inas- 
much as the neglect to maintain gives a 
cause of action from day to day. I hold 
against the defendant on the second 
issue also, 


I new proceed to consider the third issue. 
The claim for maintenancs is based on 
certain texts of the Hindu Law. The 
parties to this suit are governed by the 
Dayabhaga bat in all the gchools of Hinda 
Law there is au unanimity on the subject 
“under discussion. An enemy to his father, 
wherein is included patricide, takes no share 
of the inheritance but is entitled to be 
maintained out of the father’s estate, and 
when the husband is excluded from inherit- 
“ance on the ground of some disqualification, 
his wife is, if chaste, entitled to maintenance 
out of the property to which he would 
‘otherwise have succeeded. 

The case of the ‘third defendant, who 
“Was born after succession had opened out 
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to Jotindra Nath Mitter, rests on no ex- 
press text but is covered by the spirit of 
the Hindu Law which provides fur all 
dependent members of the family. The 
answer to the question raised by the third 
issue is that all the three plaintiffs are 
entitled to be maintained ont of the estate 
of Khetra Mohan Mitter in the hands of 
the defendaut and I hold accordingly, and 
declare that their maintenance is a charge on 
the estate. : 


=“ Às regards the fourth issue. no amount 


for maintenance can be fixed without an 
inquiry into the value or income of the 
estate. J, therefore, direct an inquiry by 
the Assistant Referee for the purpose of 
finding ont what should be the maintenance 
of each plaintiff separately, regard being had 
to their wants and the income or value of the 
estate. ` 

This suit, therefore, is decreed with -casts 
on scala No. 2, 

Mr. A. K. Ghose.—I would ask your Lord- 
ship to direct the matter to bə treated as an 
urgent reference so that the inquiry may be 
made without delay. 

Iuam, J.—Yes, inquiry should be made 
without delay. 


Surt decreed, 


' ALLAHABAD HIGH COURT, 
Sseconp Crvin Appean No, 749 or 1912. 

i January 17, 1913, 
Present:—Mr. Justico Chamier. 
GENDAN LAL — PLAINTIFF —APPELLANT 

| versus 
SHAHZADI AND OTHERS ~~ DEFENDANTS 
— RESPONDENTS. 

Interest—High rate of interest—Undue inguence not 
pleaded—Simople interest 5 per cent. Per mensem al- 
lowed. 

Where no undue influence has been pleaded at any 
stage of the suit, a contractual rate of interest at 5 per 
cent. per mensem should not be cut down. The fact 
that on previous occasions the plaintiff had given the 
defendant mopey at lower rate of interest is no 
ground for holding that undue influence was exercised. 

Second appeal from the decree of the 
District Judge of Jhansi. 

Mr. Haribans Sahat, for the Appellant. 

‘Mr. Ghulam Mujtaba, for the Respondents, 
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JUDGMENT.—This was a suib on a 
mortgage, dated June 29th, 1890. The sum 
secured was Rs. 20. The mortgagor agreed 
to pay interest at Rs. 5 per cent. per 
mensem, More than twenty years after the 
mortgagee brought this suit for Rs. 262 
on accouut of principal and interest. The 
first Court cut the interest down to simple 
interest at the rate of Rs. 2 per cent. per 
mensem up tə the date of the suit and 
allowed interest at Rs. 6 per cent. on the 
sum due on the date of the suit. That 
decree was afirmed by the District Judge. 
In second appeal, it is contended that there 
was no ground on which the contractual 
rate of interest could ba cat down. It 
seems that the defendants in the first 
instanco denied the genuineness of the bond. 
When they saw that this plea would not 
be accepted, they put in a petition, after 
all the evidence had been recorded, alleging 
that the contractual rate of interest was 
too high and should not be allowed. The 
defendants never pleaded undue influence 
at any staga of the case but the Oourts 
below seem to have held that the mortgage 
was obtained by undue influence because it 
appeared that previous to the transaction 
in question money had been advanced by 
the plaintiff to the defendant at lower rates 
of interest. It appears to me that this is 
no ground for holding that undue infiaence 
was exercised by the plaintiff in the transac- 
tion now in question. If the defendant 
had agreed*in the mortgage-deed to pay 
interest at the rate of Rs. 1-3 per cent. per 
mensem, compounded annually, no one would 
have suggested that the rate of interest 
was unconscionable. The sum claimed by 
the plaintiff does not exceed what he would 
have been entitled to claim at the rate of 
Rs. 1-8 per cent. per mensem compounded 
yearly. I can discover no ground upon 
which the rate of interest can ba out down. 
Therefore in lieu of the decree of the Court 
below I give the plaintiff a decree for 
Rs. 262, the amount due at the date of the 
suit; butin view of tha large sum decreed 
on account of interest, I decline to award 
interest after the instibubion of the suit. 
The plaintiff will get his eosts in the first 
Court on Rs, 262 and in the lower Appellate 
Court on Rs. 142. 


Decree modified, 
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ALLAHABAD HIGH COURT. ° 
Seoonp Oivi Apesin No, 555 or 1912. 
January 21, 1913. 
Present:-—Jaatica Sir Henry Griffin, Kr. 
PEAREY LAGU —Dasrenvint —ApPELSANT 
Versu? 

KOKLA KUNWAR AND ANOTHER — 
PLAIN MEES —RasPovoanes. 

Admissibility —E vidente —Application Low Revenue 
Court for mutation —Settlement of dispute —Regislration 
~—Compromise. 

A. died leaving behind a widow and a brother, 
Disputes arose between them as to succession. At 
last, both the widow and the brother made an applica- 
tion in the Revonue Court for mutation of 4.8 land in 
their names in half and half, 

Subsequently, they remained in possession to the 
extent of their recorded shares. 

Ina suit for possession brought by the widow 
against the transferee of her husband’s brother: 

Held, that the application to the Revenue Court in 
the mutation proceeding was admissible in evidence 
as a settlement of disputes betwoen the widow and 
the brother of A. 

Rustam Ali Khan v. Gaura, 8 A. L. J. 918; 33 A. 
728; 12 Ind. Cas. 109, distinguished 

Khunni Lal v. Runnwar Govind Krishna Narain, 33 
A. 356; 15 C. W. N. 545; 8 A.L.J. 552; 21 M. L. J. 645; 
38 I. A. 87; 13 C. L. J. 575; 13 Bom. L. R. 427; 10 M. 
L. J. 25; (1911) 2 M. W. N. 432; 10 Ind. Cus. 4°7; 
Madan Lal v. Chuttan Singh, 10 A. L. J. 101; 15 Ind. 
Cas. 297, referred to. 


Second appeal from a decree of the 
District Judge of Bareilly. 

Dr. S. O. Banerid (with him Mr. S. N. 
Sen), for the Appellant. 

Mr. Qulzari Lal (with him Mr. . Benode 
Behari), for the Respondents. 


JUDGMENT.—One Mohan Singh died 
in 1903 leaving a brother, Ram Prasad 
Singh, anda widow, Musammat Kokla. A 
dispute arose between thess two on the 
death of Mohan Singh as to the property 
of the latter. Ram Prasad, alleging that 
the property was the joint family property 
and that Kokla Kanwar was unchaste, claim- 
ed the entire property. Kakla Kunwar, on 
the other hand, alleged that as the widow 
of Mohan Singh, who had acquired -the 
property for himself, she was- entitled to 
succeed. They pab in an application in 
the Revenue Court before whom, proceedings 
in mutation were baing held. In this 
application, they stated that the family 
being a joint one they had agreed that 
each be recorded in respect of one. half of 
Mohan Singh's property. Aftel the muta- 
tion proceedings, Ram Prasad Singh sold 
his one-half of the propsrty and Kokda, 
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Kunwar also sold bers. Kokla Kunwar 
instituted this suit in May 1911, claiming 
possession of the one-half of the property, 
which had been sold by Ram Prasad Singh 
to Pearey Lall, defendant No. 2, who is the 
appellant in this Court. The suit was 
defended in the Court of first instance by 
Pearey Lall alone. The plaintiffalleged that 
the property was the self-acquired property 
of her husband to which she was entitled 
on his death, that she had been induced 
by fraud and misrepresentation to agree 
to her brother-in-law being recorded in 
respect of one-half cf the property and 
that she had no one to advise her at the 
time as to the propriety of this agreement. 
The Court of first instance, while holding 
that there was no fraud or misrepresentation 
proved to have been practised on her, found 
that the property was the joint property 
of the family and that the plaintiff had 
become unchaste. On these findings, the 
suit was dismissed. The plaintiff appealed. 
The lower Appellate Court was not satisfied 
that the unchastity imputed to the plaintiff 
had been established and held that the 
property had been the self-acquired property 
of Mohan Singh, inasmuch as he had 
obtained it personally as a grant from the 
Government. On the question of fraud, the 
Court below states:— The plaintiff alleges 
that she acceded to the compromise on 
account of” misrepresentations that were 
made to her. No misrepresentation was 
proved, and if it was necessary for her to 
establish this contention her suit and the 
present appeal must certainly fail.” Inu 
the latter part of the judgment, the learned 
Judge farther observes :— In the case now 
under consideration, there is nothing to show 
what the circumstances were in which the 
compromise was arrived at.” The learned 
Judge was further of opinion that “the 
compromise amounted to a transfer of a 
right to immoveable property such as could 
only be effected by means of a registered 
instrument.” The compromise in the pre- 
sent case was simply an application put in 
the Revenue Court. It was not registered. 
On these findings, the lower Appellate 
Court decreed the plaintiff's suit. The 
plaintifi’s* suig had included a claim for 
mesne profits, the amount of which was not 
ascertained in the Court of first instance, 
and the lower Appellate Court without 
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noticing this omission gave the plaintif a 
decree for the full amount claimed. In 
appeal to this Court this. last point if also 
one of the grounds takenia the memo- 
randum of appeal. It is contended on 
behalf of the appellant that this petition to 
the Revenue Court should be looked upon in 
the nature of a family settlement on which 
the Court should act, and I am referred to 
a ruling of their Lordships of the Privy 
Council in Khunne Lal v. Kunwar Gobind 
Krishna Narein(1)and to another case, Madan 
Lal v. Ohhutian Singh(2). With reference to 
the view of the Court below that the docu- 
ment was one requiring registration, it ig 
pointed out that the petition to the Revenue 
Court is not relied ou as a deed of transfer of 
immoveable property, but simply as evidense 
of the agreement between the parties as to 
how the entry in the Government papers 
should be made of their respective righis 
thereto. A further ground taken is that 
the suit is barred by limitation inasmuch 
as the plaintiff comesin eight years after 
the settlement of 1903. Finally, it is con. 
tended that the conduct of the, plaintiff is 
such as to operate as estoppel in fayour 
of defendant No. 1. The ruling referred 
to in the judgment of the lower Appellate, 
Court, Rustam Ali Khan v. Gaura (8), does 
not, in my opinion, bear ou the present case. 
In that case, there was a dispute between 
the plaintiff and her two sisters in the 
matter of mutation of names in the Revenue 
Court, A compromise was erftered into 
and the compromise dealt with other pro. 
perties, over and above the landed property 
in respect of which the Revenue Court wag 
concerned within the mutation proceedings 
and it was held that in respect of this latter 
property, the compromise could have no 
effect, inasmuch as the document of com. 
promise had not been registered. It wag 
observed in the course of the judgment that, 
as bearing on the issues raisedsin the case, 
the proceedings before the Revenue Courts, 
including the petition of compromise and 
the orders passed by the Court, were 
undoubtedly admissible in evidence and 


2 
(1) 83 A. 356; 15 C. W. N. 545; 8 A. Ln J. 552; 21 
M. L. J. 645; 38 I. A. 87; 13 C. L. J. 575; 18 Bom. L. 
Cas. 477. 
(2) 10 A. L. J. 101; 15 Ind. Cag, 297. 
(3) 8 A. L. J. 918; 33 A. 728; 12 Ind. Cas, 109, 
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raust be taken into account for what they 
may be worth. In my opinion, the conten- 
tion ‘advanced on behalf of the appellant 
in respect of the compromise is correct 
and must be sustained. By the petition 
to the Revenus Court neither of the 
parties thereto purported to convey any 
property. The petition simply contained a 
statement by the parties that they agreed that 
each should be recorded in respect of one-half 
of the property i in dispute. Such documents 
are put in every day in the Revenue Courts 
and so far as my experience goes, registra- 
tion of such instruments is notinsisted on. 
If then registration of this document is not 
necessary, it can ba looked to ag evidence of 
the agreement between the parties so far back 
as 1903. The plaintiff alleged that the com- 
promise, as it is called, had been obtained 
from her by means of fraud, misrepresenta- 
tion, et cetra. As I understand the judg- 
ments of the Courts below, the plaintiff made 
no attempt to lay even the foundation of a 
case of fraud or misrepresentation, and there 
is undoubtedly a clear finding by the lower 
Appellate Court that no fraud or misrepre- 
sentation was proved. The settlement of 
the dispute between the parties embodied in 
the application to the Revenue Court was a 
good agreement and is good evidence of what 
the parties considered should be dore in the 
dispute they were engagedin. This being 
the case and nothing having happened sub- 
sequent to this agreement which would give 
the plaintef® any right to resilefrom it, I 
must hold that the plaintiff's suit is not 
maintainable. I allow the appeal, set aside 
the decree of the lower Appellate Court and 
dismiss the plaintiffs’ suit with costs in all 
Courts. 
Appeal allowed. 


. MADRAS HIGH COURT. 
Seconp Orem Aresar No. 1221 or 1911. 
November 21, 1912. 
Present: —Mr. Justice Miller and Mr. Justice 
Sadasiva Aiyar. 
SAMA ROW— PLAINTIYE—ÅPPELLANT 
VETSUS > 
 DORASWAMY CHETTIAR— DEFENDANT 


No. 2— RESPONDENT. 
* Fraudulent transfer—Mortgage—Part only of con. 
sideration reul~Fraud on creditors—Voidable as a 
whole. 
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In a mortgage,for Rs. 940, it was found that 
Rs. 540 were debts due by the mortgagor to the mort. 
gagee but that the remaining Rs. ” 400 represented 
only a fictitious sum which was to be held by the 
mortgagee for the benefit of the mortgagor in order to 
save ib from his creditors The mortgagor ‘and the 
mortgagee were divided brothers: 

Held, that the mortgage transaction was voidablo 
as a whole as against the creditors of the mortgagor. 

In ve Jaladanki China Pitchiab, (1911) 2M. W. 
N. 152; 10 M. L. T. 183; il Ind. Cas 868; 36 M. 29; 
Rajani Kumar Das v. Gour Kishore Saha, 7 C. L. J. 
586; 12 C. W., N. 761, distinguished. 

Chidambaram Chettiar v. Sawmi Iyer, 30 M. 6; 16 M. 
L. J. 427; 1 M. L. T. 35!, followed. 

Per Sadasiva Atyar, J.—The two parts of such a 
single transaction as a mortgage are nob separable and 
ought not to be separated in order to favour a creditor 
who has been guilty of fraad against his fellow cre- 
ditors. 

Hakim Lat v. Mooshahar Sahu, 340, 9399; 6 0. L. J. 
410; 11 C. W. N. 889, approved, 

Rajani Kumar Das v. Gour Kishore Saha, TO. L. J. 
586; 12 C, W. N. 761, disapproved. 


Second appeal against the decree of the 
Subordinate Judge of Negapatam, in Appeal 
Sait No. 947 of 1909, preferred against 
that of the District Muusif of Tiruvalur, in 
Original Sait No. 199 of 1909. 


Mr. G. S. Rumachandra Iyer, 
Appellant, 

Mr. A. Kristnaswamt Iyer for Mr. 
Muthukristna Iyer, for the Respondent. 

JUDGMENT., 

MiILLER, J.—In this case, the mortgagor and 
mortgagee are divided brothers. The find- 
ing is that ont of the sum of Rs. 900 odd, 
which appears as the sum secured by the 
mortgage sum, Rs. 540 were debts due 
by the mortgagor and Rs, 400 odd re- 
presents nothing really due by the mort- 
gagor butis a fictitious sum arranged in 
order apparently to make the ,amount 
secured by the mortgage equal or more 
than equal to the whole value of the 
property mortgaged, and the finding of the 
Subordinate Judge, as I understand it, is 
that this was done in order that the 
mortgagee might hold that surplus: amount 
for the mortgagor in order to save it from 
his creditors. In these circumstances, ib 
seems to me that the Subordinate Judge 
was certainly right in holding that the 
whole mortgage was voidable as against 
the creditors represented by the 2nd defend- 
ant in this case. The only | cape decided 
in this Court, which was referred to in 
support of the contention that the transac- 
tion may be declared voidable only to ‘the 
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ŝxtent to which the amount secured by 
the morigage is found to ba fictitious, is 
a case decided recently by Mr. Justice 
Suodara Aiyar, In re Jalıdunki China 
Pitchiah (1). There, as I understand the 
learned Judge’s judgment, he did not arrive 
at the conclusion that between the mort- 
gagor and the mortgagee in that case, 
there was an arrangement whereby the 
fictitious sum was to be held by the 
mortgagee to defeat the creditors of the 
mortgagor, It is not clear at any rate 
that that was the case before him and oa 
that ground possibly ib may be distinguished 
from the present. A similar distinction 
on the findings of facb may perhaps be 
drawa batweea this case and Rajani Kumar 
Das v. Gour Kishore Saha (2), There the 
learned Judges say: — Lf the considerations 
for the mortgags could not be separated 
from ea? other, there would be good 
grounds for holding that the transfer evi- 
denced by the deed is fraudulent. In that 
case, failure of consideration to the extent 
of Rs. 3,647, taken with the other proved 
fasts, would lead toa reasonable conclusion’ 
that the mortgagee intended to help the 
mortgazors to defeat the realization of the 
debt covered by the hkachitta in favoar of 
the Das defendants. Sach condnct on the 
pars cf the mortgagees and mortgagors 
would lead to the inference that they were 
acting in collusion. We think, however, in 
the absence of direct authority on the point, 
that the two parts of the consideration 
stated in the mortgage are separate.” It 
must, therefore, be, I suppose, that the 
learned, Jadges did not in that case consider 
that the mortgagor and the mortgagee 
were shown to be, as they put it, acting 
in collusion. Here it is, of course, per- 
fectly clear on the finding that the two 
brothers were acting in collusion in order 
to defeat the creditors of one of them. That 
being so, this case comes within the 
principle laid down in Chidambaram Oheltiar 
v. Sawmy Iyer (3), although that was not 
a case of a mortgage. Iam to follow that 
ease which I think proceeds on the tree 
principle on which the question of fraudu- 

(1) (1911) SM. W. N. 152; 10 M. L. T, 183; 11 Ind, 
Oas. 868; 36 M. 29. 


(2) 7 C. L. J. 538; 12 O. W. N. 761. 
(3) 30 M. 6; 16 M. L. J. 427; 1 M. L. T. 351, 
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lent conveyances are to be dealt with. I 
would, therefore, dismiss the appeal with 
costs. 

Sapasiva AIYAR, J.—I express my entire 
concurrence in the judgment just now de- 
livered except that I thinkthat the decision in 
Rajant Kumar Das v. Gour Kishore Saha (2) 
cannot be supported. As I understand that 
judgment, the learned Jadges find collusion 
between the mortgagorsand the mortgagees 
and that the latter “intended to help the 
mortgagors to defeat” creditors (defendants) 
and yet the learned Judges think that “the 
two parts of the consideration are separate.” 
With the greatest respect, I am clear that, 
ou the authorities, the two partsof such a 
single transaction are not separable and 
ought not to be separated in order to favour a 
creditor who bas been guilty of fraud against 
his fellow-creditors. Part, at least, of the 
consideration for the debtor giving a morb- 
gage security to this one dishonest creditor 
is presumably the help given by the latter in 
defrauding the other and that part cannot 
be separated from the remaining part. The 
correct principle has been, ia my opinion, 
discussed and laid down after fall discussion 
in Hakim Lal v. Mooshahar Sahu (4) and 
the observations in that judgment are fully 
in accordanca with the decision in Okidam- 
baram Chettiar v. Sawmy Iyer (8) and are not 
in accordance with the decision of Rajanz 
Kumar Das v. Gour Kishore Saha (2). I 
agree that the sacond appeal must, be dismiss- 
ed with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Szconp Cryin APPEAL No. 709 or 1912, 
January 16, 1918. 
Present:—Mr., Justice Chamier. 
BANDEY ALI-— PLAINTIPE— APPBLLANT 
VETESUS 

MOHAMMAD IBRAHIM AND OTHERS -— 

Dertspanrts— RESPONDENTS. 

Jurisdiction of Civil Court—Partition proceedings — 
Suit to disturb order passed during partition proceeding. 

A Civil Court will not entertain a suit, the object 
of which is to getrid of certain orders relating to title, 
passed by a Revenue Court during the pendency of a 
partition proceeding. l 
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Second appeal from a decision of the Dis- 
trict Judge of Azamgarh. 

JUDGMENT.—lIt appears to methat the 
decrees of the Courts below in this cage are 
correct. As the Munsif has observed, the 
plaint filed by the appellant was drafted in 
such a way asto avoid allmention of the 
partition proceedings, regarding the village, 
which were commenced in April 1910. The 
suit was instituted at a time when the parti- 
tion proceedings had been struck off for de- 
fault, but a few days later they were restored 
to the pending file and the case must,it seems 
to me, be treated as though the partition 
proveedings were pending at tbe time when 
the suit was filed. In the partition proceed- 
ings, the uppellant made more than one 
application asking for exactly the same relief 
as that which he prayed forin the present 
suit, that is to say, that he is entitled to 
7.19/43 out of 16 shares in two-thirds of 22 
acres and that an entry in the village khewat 
showing him to be the owner of five shares 
only is wrong. The appellant alleges that his 
repeated applications in the Revenue Court 
have not been properly disposed of. But 
that fact does not entitle him to come into 
Civil Court to get rid of the effect of the 
order passed by the Revenue Authorities in 
the partition proceedings. Itis quite clear 
that the appellant was not reqnired to file 
this suit under section 111 of the Revenue 
Act. There are cases in which it has been 
held that thg jurisdiction of the Civil Court 
to determine the share of aperson in a 
village or mahal, which has been the subject 
of a partition, is not affected by section 233 
of the Revenue Act. But in those cases it 
wus shown that for one reason or another, 
the parties concerned had not been allowed 
or had not had an opportunity of putting 
their case before the Revenue Authorities. In 
the present case, the appellant had the 
opportugity, and all that can be said, if his 
allegations are correct, is that the Revenue 
Authorities decided wrongly. Notwithstand- 
ing the form of the plaint, which was, no 
doubt, designed to conceal the partition 
proceedings, the suit appears to me to -relate 
to the partition of a mahal. “ There is no 
doubt that the object of the appellant is to 
get rid of the adverse order passed by the 
Revenue Authorities. The appeal fails and is 
dismissed with costs, ' 

Appeal dismissed. 


$ 
MADRAS HIGH COURT. 
Civil ApreaL No. 124 or 1906. 
January 24, 1913. 
Present:—Mr. Justice Miller and Mr. Justice 
Sankaran Nair. 
Tur SEORETARY or STATE ros INDIA 
in COUNCIL sy tas COLLECTOR or 
GANJAM—AppPELLANT 


versus 
KANNEPALUI JANAKIRAMAYYA AND 


OTHERS-— RESPONDENTS. 

Madras Irrigation Cess Act (VII of 1865) -—Madras 
Land Encroachments Act (III of 1905) — Right 
of ownership in water passing through zemindaries 
— Right of Government to regulate water supply—Im- 
position of water cess—Payment of water-cess made 
under fear of distraint, whether voluntary--Right to 
recover water-cess illegally paid —Limitation Act (XV 
of 1877), Sch. II, Art. 181-—Madras Regulation XXV 
of 1802, s. 1. 

A claim to recover a waior-cess illegally levied is 
not a suit to establish a periodically’ recurring right 
governed by Article 131 of the Limitation Act of 1877, 
but the cause of action arises on each occasion when 
the cess is demanded. 

Sriman Madabushi Achamma v. Gopesetts Narayana- 
sawmy Naidu, 33 M. 171,6 M. L. T. 268; 3 Ind. Cas. 
747; 19 M. L, J. 734 and Gopaladasu v. Perraju, 12 
M. L. J, 128, referred to. 

A. payment for water-cess made under fear of co- 
eroive process is nota voluntary payment. 

In grants of land, it must be assumed that, where 
there is no limitation in the grant itself, the proprietor 
is entitled to unlimited water supply. 

Secretary of State for India in Council v. Perumal 
Pillay, 24 M. 279 at p. 283; 11 M.L.J. 1 17, referred to. 

Under Act VII of 1865, the proprietorship of 
Government in rivers is not confined to tidal and 
navigable rivers, bat to natural streams also. 

Embrey v. Owen, 6 Ex. Rep. 353; 20 L, J. Ex. 212; 
15 Jur. 633, referred to. 

The exemption in section 1 of Madras Regulation 
of 1802 does not apply to those zemindars and pro- 
prietors who themselves take and are entitled to take 
the water for irrigation from rivers and streams on 
their zemindaris without its being ‘supplied’ to them 
by Government. 

Act VII of 1865 was not intended to effect any 
change in substantive law. It was only intended to 
enable Government fo recover water-cess for anicut 
water, to recoup themselves from the expenditure 
incurred for the construction of irrigation works, or 
when a ryot used the water in 8 natural stream owned 
by Government. 


Madras Act JIL of 1905 cannot be used to interpret 
Act VIL of 1865; it does not make the river or water 
therein Government property. f 

Under the Customary Law of thecountry, river water 
belongs to the owner of the estate through which it 
passes, subject to the claims of the proprietors be- 
low. e 
The Government have a right to regulate the dis. 
tribution of water among ryotwari villages withont 
causing injury to any of them. But they have no 
such right in zemindaris. 
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Robert Fischer v. Secretary of State for India, 32 
BM.141 at p. 160; 19 M. L. 3.131; 5 M. L. T. 149; 2 
Ind. Cas. 325, not approved. 

Chidambara Rao v. Secretary of State jor India, 26 
M. 66; Lutchimee Doss v. Secretary of State for India 
in Council, 82 M. 456; 19 M. L. J. 470;6 M. L. T. 242; 
3 Ind. Oas. 456 and Secretary -of State jor India 
v. Swami Nantheswarar, 34 M. 21; 7 M. L. T. 407; 29 
M. L. J. 766; (1910) M. W.N. 495; 6 Ind. Cas. 199, 
distinguished. 

Appeal against the decree of the District 
Coart of Ganjam in Original Suit No. 3 of 1904, 

The Hon’ble Me. J. L. Rozario, Advocate- 
General, for the Appellant. 

Mr. P, Nagabushanam, for the Respondents, 

This Appeal coming on for hearing on 
Tuesday, the 8th day of October 1912 and 
having stocd overfor consideration, the 
Court delivered the following 

JUDGMENT. 

Mittee, J.—The learned Advocate-General 
argued only two questions at the hearing of 
the appeal. . 

(1) Whether the saib is barred by limita- 
tion, and 

(2) whether the water-cess was properly 
levied by reason that the Vamsadhara River 
ig a river belonging to the Government. 

As to the first question, itig not denied 
that if the suit is a suit to establish a periodi- 
cally recurring right, a suit, shat is, to which 
Article 131 of the 2nd Schedule of the Limi- 
tation Act of 1877 is applicable, then it is 
barred; but +t is contended that that Article 
does not apply and that a cause of action 
arises on each occasion on which the cess is 
demanded. 

This contention is sapported by Sriman 
Madabusht Achimma v. Gopesetit Narayana- 
sawmy Naidu (1), and the case therein refer- 
red to, Goprladasu v. Perraju (2). In fact, it 
seems to ma that if those cases are rightly 
decided the respondents’ contention must 
prevail, The Advocate-General did not 
succeed in satisfying me that the case in 
Sriman Madabusht Achamma v. Goposetti 
Narayanisawmy Naidu (1) can be distingu- 
ished. Following that case, I must hold that 
the suit is not barred. 

On the 2nd point, Mr, Justice Munro and 
I in Kandukurt Mahalakshmamma Garu v. 
The Secretary of State for India (3), have held 


as a matter of law, on the facts put before us 

(1) 33 M. 171;6 M. L. T, 268; 3 Ind. Cas. 747; 19 M. 
L, J. 734. 

(2) 12 M. L. J. 126. 

(3) 34 M. 295; (1910.2M. W, N. 693; 8 M. D. T. 
889; 20 M. L. J. 823; 8 Ind. Cas. 67, 


in that case that the Vamsadhara is a river 
belonging to the Government. Mr. Naga- 
bhushnam did not on this point lay before us 
any facts which were not before the Bench 
in Kandukurt Mahalakshmamma Qaru v. The 
Secretary of State for India (3), but argued, as 
a matter of law, that the decision in that case 
is wrong. It has, however, been followed by 
another Bench and has not yet been over- 
ruled by a Full Bench or a higher Court; till 
that is done, it is àn authority which I ought 
to follow, and I follow it. 


. Mr. Nagabhushanam presented for our 
consideration some evidence as to the repair 
and control of the Mobagam channel by the 
Urlam zemindar. That evidence, it seams 
to me, does not affect the case; ib might 
perhaps be evidence in favour of the zemin- 
dart of a contract with the Government, but 
does not help the plaintiffs, who do not allege 
any contract with the Government for the 
supply of water. 

I would allow the appeal and dismiss the 
suit with costs in both Courts, 


Sanxaran Nate, J.—This is an appeal by 
the Secratary of State for India in Council 
from the judgment and decree of the District 
Judge of Ganjam, by which it was declared 
that the Government are not entitled to levy 
any water-cess from the plaintiffs for having 
cultivated their lands with the waters of the 
Vamsadhara river and the Mobagam chan- 
nel. The plaintiffs are the znamdurs of the 
village of Varahanarasimhapuram paying a 
quit-rent to the zemzindar. Their case is that 
the lands in their village were irrigated by 
the Mobagam channel which conveyed water 
to theirlands from the Vamsadhara river. 
They alleged that they have been cultivating 
their lands from time immemorial with this 
water and that the Government have illegal- 
ly collected from them sinca 1894 water. 
cess under Act VII of 1865 for , thee water 
from this channel used for converting dry 
lands into wet and for raising secoud wet 
crops on lands which were already under wet 
cultivation. They, therefore, prayed for a 
declaration of their title alleged and an 
injunction to Snforce such declaration, and 
also for the recovery of the amount illegally 
collected from them. The Government 
pleaded that the Vamsadbara river is a 
Government source of irrigation and that 
the Mobagam channel {tis the property of 
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Government. They also pleaded that a 
right to the free use of water supplied from 
a Government source cannot be acquired by 
immemorial user but can be acquired only 
by virtue of an engagement with Government 
and that there was no such engagement 
with the plaintiffs. The defendant also 
pleaded that the payments made by the 
plaintiffs were voluntary and not, therefore, 
recoverable and that the suit was barred by 
limitation. The District Judge held that 
the payments were not voluntary and there 
was no limitation bar; on the merits, he held 
that the plaintiffs have failed to prove that 
the Mobagam channel was constructed by 
their ancestors as alleged by them; and that 
before 1803 it was the property of Govern- 
ment but that in 1803, when the Urlam 
estate was granted to the predecessor-in-title 
of the present zemindar, the Mobagam 
channel was also granted to him. As to the 
Vamsadhara river, he found that the 
Government had failed to prove that it was 
tidal and navigable, and he was further of 
opinion that, even if it was a tidal and 
navigable river, that would make no differ- 
ence with reference to the claim advanced 
by the plaintiffs, On the questions of law 
which were raised, he held that the plaintiffs 
were only entitled to claim any rights relat- 
ing to the irrigation of the lands which were 
recognized by the title-deeds and according 
to them their right to irrigation must be 
limited to 6, single wet crop on the wet lands, 
He also held that, even if the plaintiffs had 
acquired a prescriptive right to the use of 
water as against Government, this would 
only debar the Government from interfering 
with the sapply of water but would not 
affect the right of Government to charge 
water-rate for wet crops, as he was of opinion 
that such right is only limited by any 
engagement with Government under Act VII 
of 1865, and the title-deed showed no such 
engagement in this case. However, on the 
finding that neither the Vamsadhara river 
nor the Mobagam channel was a Government 
source of supply, he decreed the plaintiff's 
claim. Against this decree, the Secretary of 
State appeals. 


The appeal was first argued before Munro, 
J., and myself by the then Advocate- General, 
Mr. Sivaswami Aiyar. The questions of law 
in this case were argued before me and 


INDIAN OASES.’ 
BEORETARY OF STATE Y, KANNEPALLI JANAKIRAMAYA, 


[1913 


|| : ; - ae 
Abdur Rahim, J., in another second appeal 
by Advocate-General, Mr. Napier, and finally 
the appeal was again re-heard by Mr. Justice 
Miller and myself when the Advocate- 
General, Mr. Rozario, argued the case on 
behalf of the appellant. 


As to the voluntary nature of the pay- 
ment, I cannot help expressing my regret 
that the Government ever put forward the 
plea that the plaintiffs are not entitled to 
recover the amount paid by them and which 
would have been collected from them by 
the Revenue Officials by coeréive processes 
if they had not paid, even if they establish 
their title alleged by them and the illegality 
of the demand on the ground that it 
wasa voluntary payment, It was given 
mp in this Court as the question had been 
decided - in Kandukuri Mahalatshmamma 
Garu v. The Secretary of State for India (3). 
Following &riman Madabusht Achamma 
v. Gopesetti Narayanasawmy Naidu (1). I also 
hold that the suit is not barred by limitation. 
I now: proceed to consider the main question: 

The facts found by the District Judge 
were searcely disputed in appeal by the 
Advocate-General on either occasion, and 
as to the questions of law, reliance was 
placed upon a decision of this Court reported 
as Kanduluri Mahalaishmamma Garu v. 
The Secretary of State for India (8). The suit 
out of -which that appeal arose was also tried 
by the same District Judge. It had referance 
to the claims of certain proprietors to irrigate 
lands from the same river and channel 
3. e., the Vamsadhara and the Mobagam 
and if the conclusion therein arrived at is 
right, it is conceded that this jtdgment 
under appeal cannot be supported. As no 
further arguments were adduced on behalf 
of the Crown in support of those conclusions 
than those coftained in that judgment, I 
‘shall state briefly the grounds of decision 
in that case. The learned Judges therein 
pointed out that under section 2 of Act 
111 of 1905, subject to easement and natural 
and customary rights of landholders, all 
standing and flowing waters which are not 
the property of any one else are the property 
of Government. Vamsadhara river: being 
undoubtedly a natural stream and the waters 
of that river, in their opinion, not belonging 
to any one else, it followed that the body 
of water forming the river is the property 
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of Government and from that it followed 
that the river itself belongs to the Govern- 
ment. 

They found on the evidence, agreeing 
with the District Judge on this point, that 
when the estate was granted to the pre- 
decessor-in-title of the present Urlam 
zemindar, the beds of the channels were not 
reserved by Government but passed with 
the lands to the proprietors to the same 
extent and in the same way as tank beds, 
village sites and other poramboke lands 
passed; but the non-reservation of the beds 
did not show anything more than that 
Government fixed the revenue with reference 
to the extent of land then under cultivation 
and is no evidence of any agreement in any 
particular case to permit free irrigation from 
Government source of water supply. They 
further found that the fact that there was 
no water-cess charged until the year 1901 
is not evidence of a lost grant, as in this 
case before the settlement in 1803 the 
Government had the full rights of owner 
apart from the rights of ryots, if any, and 
the sanad itself does not give the namdars 
any right to take water free of any cess; 
and as they were of opinion that the Govern- 
ment are entitled under Act VII of 1865 to 
charge water-cess if water is supplied from 
a river or channel belonging to Government 
and there is no engagement between the 
parties that the irrigation is to be free of 
a separate charge, they held that the Govern- 
ment were entitled to impose the cess. 

It will thus ba seen that in appeal the 
question was decided on grounds very 
different from those which were urged in 
the Court below; and if we are now to 
reverse Me decres of the lower Court in 
favour of Government and justify their 
action in imposing the assessment, it will 
be on grounds very different from those on 
which such assessment was imposed by the 
Government on the plaintiffs and by raagon 
of an Act IIE of 1905, which was passed 
subsequent to the institution of the suit. 

If the Acts III of 1905 and VII of 1865 
enable the defendant to levy a water-cass 
when the water of a natural stream is used 
by a zemindar or other landed proprietor for 
irrigating his lands, in the absence of any 
engagement with Governmsnt to tha con- 
trary, then the facts that the Government 
had no such rights before, that the pro- 


prietor was entitled to use such water for 
irrigation without the leave of the Govern- 
ment, and that the Government promesed 
not to levy any cess, unless such promise 
amounted to an engagement, would make no 
difference. 

In order to decide the questions in issue, 
it appears to me necessary to state the facts 
in some detail. Wamsadhara river rises 
in the Jeypore zemindari and after leaving 
the zemindari it flows through ryofwert lands 
for a very small portion of its course. It passes 
then through the Urlam zemindarz, and the 
Mobagam channel takes off from its left bank 
in the village Mobagam in the Urlam 
estate. Jt has a course of about seven miles 
and passes through eight or nine villages. It 
irrigates about 11 villages. It has a 
total ayacut of about 4,000 acres of 
which about 500 acres ara ryotwart lands. 
Four of the villages belong to the Urlam 
zcemindar, and there are seven znam villages 
irrigated by this channel. Of these seven 
villages, Warahanarasimhapuram belonging 
to the plaintiffs is one. The plaintiffs’ 
village as well as certain other villages, 
mainly ryofwarz, are irrigated by channels 
which take off from the Mobagam channel. 
One of such channels is Merakabatti. It 
takes off from the Mobagam main channel 
within the limits of plaintiffs’ nam village 
and, after partially irrigating it, enters the 
Government village of Madapam. This 
Merakabatti channel has no head sluice 
or regulator and i's control, as well as 
the title of the Secretary of State in it, 
is found by the District Judge to begin only 
at the point where ib enters ryotwari land, 
and the Judge finds that the Secretary of 
State has nothing to do with this channel 
from where it takes off from the main Moba- 
gam cbannel to where it enters the ryotwart 
village of Madapam. This finding has not 
been attacked before us in appeal. Mobagam 
channel has a head sluice which „was °con- 
structed in 1892 by the zemindar of Urlam, and 
the Judge finds that there is evidence to 
show that sums have been expended by the 
Urlam zemindari from time to time on the 
channel. He also finds that the Revenue 
officials never exércised any control over the 
distribution of water from the main channel 
and that no money has been expended towards 
its upkeep. 

There is another channel, Lukulam, which 
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also takes off from the left bank of the 
Vamsadhara river from what is now a 
ryotwart village. Its head sluice is under 
the control of the Government; the Lukulam 
channel and the four branches which take off 
from the Mobagam channel, to which I have 
already referred, also“ irrigate some of the 
same villages in addition to certain others, 
This is ‘the system of irrigation of the villages. 
The finding of the District Judge that the 
Mobagam channel was not constructed by 
the plaintiffs’ ancestors was not disputed 
in argument before us. We must, therefore, 
take it that the Mobagam channel, when the 
village was granted to the predecessor-in- 
title of the Urlam zemindur, belonged to the 
Government subject only to the claims of 
‘the ryots, ifany. The lands, through which 
the Vamsadhara and the channels flowed 
after leaving the Jeypore zemindari, also 
belonged to Government subject to the rights 
of the ryots. In 1808, the villages were 
constituted into three or four zemindaria, 
Urlam, which includes the bed of the 
Vamsadhara river and the bank at the 
place where Mobagam channel has its head, 
was one of them,and one of the important 
questions for decision is what were the rights 
acquired by the zemindar and conferred by 
the Government. 


It must be remembered that ia- 1802 and 
in the subsequent years, sanads were granted 
to three classes of landholders. Some of 
them were representatives of those who were 
really Rifling Princes. Within their small 
kingdoms, they exercised all the powers of a 
Ruler. They commanded armies, they made 
wars on their own account and concluded 
treaties and they had their own coins. As 
an instance, I refer to the Ramnad zemzndar, 
See Ramnad Case (4). Some of them 
like the Parlakimidi zemindar in the 
District of Ganjam were the descend- 
ants of the ancient Hindu Sovereigns; as 
to this cl#ss of zemzndars in the Circars; see 
Fifth Report, page 35. Another class was 
composed of those who were chieftains 
under Rulers exercising various degrees of 
authority. Some of them like the Telugu 
Poligars of the south and tha Hindu zemindars 
of the Telugu District were really Viceroys 
who exercised the delegated powers of their 


(4) 24 M. 613, 
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Sovereign in ,every respect. Others were 
originally only Revenue officials or Military 
commanders or Police officers who usurped 
other functions. The history of this class 
of chieftains is given in the judgment of this 
High Court in Lekkamant v. Ranga Krisina 
Mutta Vira Puchaya Natkar (5). See also 
Privy Council judgment in Oollector of Tricht- 
nopoly v. Lekkamani (6). Besides these two 
classes of holders,a new class of zemindars 
was created by the East India Company. 


They carved zemindari’s out of what were 
called hAavell? lands in the Circars which 
were under their own control subject to 
the claims, if any, of the ryots. In the 
north of the Presidency, they were parcelled 
out and sanads granted to persons who 
became the proprietors of those estates 
thenceforward. It is important to remember 
that, when these new estates were formed 
out of the kavelit lands, the purchasers of 
those estates, thenceforward the. proprietors, 
were placed on the same footing as the 
other classes of holders, viz., the descendants 
of ancient Chiefs and Rulers who were 
already in possession of their own lands 
and to whom sanads were granted, with 
one exception in the case of rights to water 
which will be noticed later.—See pargraphs 
58 and 60 of the instructions issued to 
Collectors as to Permanent Settlement of 
lands, pages 330, 331, Volume II of the 
Fifth Report. They thus acqiired by grant 
all the rights which the other two classes of 
the ancient Rajas had before they obtained 
the sunad and the immunity from enhance- 
ment of land revenue or rent which they 
acquired, under the sanad, The sanads 
were in the same terms. ° 


What were those rights? These ancient 
Rajas exercised all the powers of a Sovereign 
over their Raj as well as proprietary rights over 
some’ of the l4nds. They levied taxes; they 
received a share of the produce from those 
ryots who were bound to pay melvaram; 
they received the full rent of the lands when 
they were cultivated not by ryots bat by 
tenants who had no ryofwart interests in the 
land. It was in this state of things that Regu- 
lation XXV of 1802 was passed and “‘sannads- 
¢-milkeut <istimirar or deeds of, permanent 

6 


(5) 6 M. H. C. R. 208. 
(6) 1 1. A. 282; 14 B. L, R. 115; 21 W. R. 258. 


Vol. XVIIT] 


INDIAN OASES. 


775 


SECRETARY OF STATE V. KANNEPADLI JANAKIRAMAYA, 
$ 


property,” as they were called, were given 
t&some of them. This Regollation has been 
fully discussed in tha judgment of the 
Judicial Committee reported as Collector of 
Trichinopoly v. Lekkamani (6). In that case 
the Judicial Committee gay: — The only 
difference between a ‘polliem and a zemindard 
which is permanently settled and one that is 
not, is that, in the former the Government 
is precluded for ever from raising the revenue; 
and, in the latter, the Government may or 
may not have the power,” See Collector 
of Trichinopoly v. Lekkamani (6). The 
policy of the East [ndia Company’s Govern- 
ment at that time was to take away from 
these Chiefs or zemindars the rights which 
according to the western ideas should ba 
exercised only by a Ruling Sovereign and to 
leave to them all such rights as could be 
exercised by a private proprietor. There 
were some claims which apparently did not 
fall clearly within the scope of the one or 
the other and they were dealt with by name. 
lt was necessary that there should be no 
doubt on the question and great care was, 
therefore, taken to enumerate the rights which 
were till then exercised by the Rajas and 
which should no longer be exercised by them. 
For instance, all salt and saltpetre revenue, 
duties of every description by sea or land, 
tax on liquor and intoxicating drugs, 
all taxes personal and professional, all 
taxes and lands for Police establishments 
were expressly excluded in the sannads. 
See the 4th clause of Lord Clive’s Permanent 
Sannads—appendix to the Standing Orders 
of the Board of Revenue, and Fifth Report, 
page 321. Waste lands were specially 
referred to as having been granted to the 
zemindafs. There were claims which were 
generally included in the name Sayar 
understood to refer to taxes generally. Sea 
Fifth Report, page 321, paras. 13, 14, 15 
and 16. As already stated, it was not 
intended to deprive these Rajas of any 
rights which they were at that time exercis- 
ing as the proprietors of those lands. And 
looking to the items which were specially 
resumed and the purpose of the Regulation 
and the words ia the permanent sannad, there 
is very little doubt that they were confirmed 
in the exercise of those rights other than thoss 
which were enamerated, and in the cases of 
gemindars of Government creation those rights, 
were granted to them unless specially reserv- 


ed. in my opinion, speaking generally, when- 
ever the Government contend that these 
Rajas are not entitled to exercise any gf the 
rights which are capable of private ownership 
and that such rights are vested in the Crown, 
it lies on the Government to prove that these 
zemintdars were deprived of them either 
expressly or by necessary implication under 
the sannads granted under that Regulation; 
the new zemindaris were intended to be placed 
on ‘the sama footing. The sannads_ to 
which I refer are those which were granted 
by Lord Clive, a copy of which will be found 
in the earlier editions of the Standing Orders 
of the Board of Revenus. 

Ib now remains to consider how far these 
views may be acted upon in cases of water 
supply. In considering what title to waters 
passed to those to whom sannads were grant- 
ed, it is desirable to bear in mind all the 
different forms of water supply for the 
cultivation of lands. Jixcept on the western 
coast, throughout the Presidency the rainfall 
is moderate and insufficient for the satisfactory 
prodaction of rice, a crop which is most 
abundantly cultivated, so that the country 
depended a good deal upon the supply of 
water otherwise than by rain. In many 
districts, there were tanks for the conservation 
of water which depended for their supply 
mainly on the rains. They even now exist in 
vast numbers throughout the Presidency for 
the irrigation of lands, Most, ifnot all, of 
them are of old native construction though 
some few of them have been kept upder repair 
by the British Government. Ib can scarcely 
be suggested that, where these tanks are 
situated in zemindari lands, it was not the 
intention of Government entirely to part with 
their control tothe zemindurs. There were 
also groups of rain-fed tanks connected with 
each other for cultivation by means of chan- 
nels. Chere is very little doubé that in their 
case also, wherever this group of tanks was 
situated in a zemindirz, the control comeletely 
passed over to the zemindars. Some of these 
tanks are large reservoirs which contain a 
good deal of water, and the supply of water 
therefrom can be safely relied upon after the 
monsoon had commenced. The water supply, 
however, cf a great number of these tanks ig 
very precarious, and the cultivation often 
suffers from water not being sufficiently 
supplied and does not attain the general 
standard which is secured from other sources, 
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But for cultivation greater dependence is 
placed, therefore, upon tanks supplied by 
river-water. Mavy tanks are supplied not 
only by the rains bat by the high freshes 
of rivers by means of channels unconnected 
with any dams. But in the majority of 
cases, the level of the river is lower than 
that of the adjoining fields and ib is usual to 
put up an anicut or masonry dam right across 
the river: bed in order to store water and raise 
its level. Generally, except in the cases 
under Government supervision, the dam 
consists of a row of granite posts of the 
necessary height with the interstices being 
filled with turf earth, often a ‘wall with the 
same materials being put in front of the posts. 
This is washed away during the monsoons 


leaving the posts alone standing. From these ` 


dams the water passes into the channels. 
The beds of these channels are kept high 
enough for the water to tlow by gravitation 
into the distributing channels, or tanks. 
From these channels water is taken or 
distributed for cultivation. It is also stored 
in reservoirs and rendered available for 
purposes of irrigation often by channels from 
those reservoirs. The area of land that 
can thus be irrigated according to the 
customary methods is called the ayacut 
of the river, a well-known revenue term 
which is thus defined in the Standing 
Orders 1820—1865 of the Board of Revenues 
“Ayacut.—The total area of land in a 
village, when applied to irrigation estimates, 
it means the land that can be watered 
by the tanl or channel referred to.” Garden 
land is often, if not generally, cultivated 
with water by cattle-power or manual power. 
With reference to the channels conveying 
waters from the river for irrigation and 
river-fed tanks, it cannot be denied that 
the ancient Chiefs who afterwards became 
zemindars under sinnads were exercising 
every form of control subject only to the 
claims of the ryots, if any. The central 
power seldem interfered with such exercise 
of control. Even when the Maham- 
madan Rulers considered that such an 
interference was necessary, if was done 
by depriving the old Chiefs and mzrasi. 
dars of those rights and transferring them to 
their Governors and other officials who took 
their place and were also constituted zemin- 
dars by the Hast India Company. Agri- 
culture aud the wealth of the country de- 


| 
pended upon the water supply, and it was 
scarcely likely shat they ever meddled with 
it. After the grant of permanent sanads, 
the supply of river water continued to be as 
necessary as before for the cultivation of 
those lands which depended upon river-fed 
channels and tanks. There is nothing to 
indicate that the Government ever desired 
to interfere with what was believed to be 
the ancient usage. Everything tends to show 
that the zemindars and the ryofs were allowed 
to exercise rights of ownership and to use 
the river water as before. Whenthe sharing 
system prevailed, it is possible thata mel- 
varamdir or Government did not take the 
trouble to ensure the necessary supply of 
water. Buta Permanent Settlement with 
peshcush or cash payment to the (Covern- 
ment pre-supposes the continuance of the 
usual water supply. If the lands did not 
receive it, Government could not have 
expected the zemindar to pay. The 12th 
clause of the sinnads contemplates engage- 
ments by the zemindars with the ryots. 
Such engagements for payments of rent show 
that the zemindirz ryots were entitled to get 
the required supply. See also paragraph 37 
of the Fifth Report, page 326. The zemindars 
aud the ryots, therefore, must have continued 
to receive the supply. It is obvious that in 
the zemindaris the Government did not 
undertake to, and did not, supply water. 
The landholders,..therefore, must have con- 
tinued to take the water as” before for 
irrigation from the rivers. There is 
absolutely nothing in the volumes of papers 
relating to the Revenne Settlements to show 
that there was any restriction placed upon 
them in using the waters of the rivers or 
exercising any right as before, assuméng that 
it was open to the Government to restrict 
it. The presumption is that they allowed it, 
The Government contemplated the cultivation 
of the waste lands. See page 324, para. 27, 
Fifth Report. That is unlikely unless the 
right to take waters from the rivers was 
conceded. Any increase of revenue due to 
such increased cultivation was certainly not 
contemplated any more than if such cultiva- 
tion had been carried cn by water from wells 
or tanks constructed at the expense of the 
zemindar. If such an increase is claimed on 
account of the right of Government to take a 
share, it could be claimed quite as well in 
the one case asin the other. We see in the. 


Vol. XVIII] 


INDIAN CASES. | "77 


SECRETARY OF STATE V, KANNEPALLI JANAKIRAMAYA. 


ryotðari district the Government actually 
taking a snare of the produce when waste 
lands are brought under cultivation. 

The Regulation and tha sannads granted 
thereunder make it quite clear that the 
object was to give security to proparty; 
there is nə security if at the pleajure of 
Government, any assessment not regulated by 
law, nob under the control of the Courts, 
may ba 
necessity for cultivation. The sannads 
declare that the assessment on the zemin- 
darz lands should “never bə liable to change 
under any circumstances.” An unlimited 
power to taxa commodity indispensable for 
cultivation is undoubtedly against this 
solemn assurance. 


I now refer to the one difference which 
was recognized in the case of Aavell: lands 
which places this question, in my opinion, 
beyond allreasonable doubt, I stated in a 
previous part of the jadgmant that basides 
granting these permanent sannads to the 
ancient Chiefs, the Government also came to 
the resolution of transferring the property 
which was at their disposal like the havellz 
lands in the north. For that purpose, they 
had to divide the kırelli lands into various 
lots, such division baing made with reference 
to the facilities of water supply. In the 
case of these lands, unlike the case of 
ancient zemzndaris, the tanks and the water 
courses belonged to the Government. Ib 
was open to them to transfer them to the 
new zemindars or to retain the control in 
their own hand; it was, however, distiactly 
stated then that the construction and repair 
of tanks and water courses were to be left 
to the zemindars except in those cases where 
there*may be works of great general import- 
ance to the country or too extensive to 
be entrusted to the charge of individual 
proprietors or where there may ba other 
reasons to make it advisable for Government 
to reserve to themselves the right or duty 
of looking after these water sources. See 
page 331, para. 59 of the Fifth Report. It 
will be noticed that the Government eyi- 
dently did not consider it necessary to point 
out that in the case of ancient Chiefs, they 
proposed to transfer such rights or obliga- 
tions to them orto reserve any control to 
themselvess as obviously such right of 
‘control was not with the Government and 


imposed for tha use of what is A 


the zemindars were entitled to it. In the 
case of these zemindavis formed ont of 
havellt lands, therefore, there may be cases 
10 which the Government reserved control 
of the water courses, but that has t he 
made out by Government: where the 
Government do not prove that any such 
control was reserved, there is nothing to 
distinguish the case of these new zemendaris 
from that of the old—See para. 60, Fifth 
Report, page 331. This appears to me to 
be decisive of the question in the case of old 
zemindiris as well as in the case of the 
zemindarts formed ont of these havelld 
lands. The water courses are generally of 
no use withdut the supply of water from 
the river. 


If we look at the usage and practice that 
prevailed, it also tends to the same conclu. 
sion. Inno estate from the time the per- 
manent sannaa was granted up to 1865 
wnen the Cess Act was passed, is it the fact 
thab the Government ever increased the 
land revenue—there was no law entitling 
them to claim a charge otherwise—on 
account of water being taken from any 
natural stream, or imposed any separate 
charge from the zemindars for taking water 
from the rivers themselves. 


In the ryotwari districts, if a ryot used 
water from the river for other than the usual 
cultivation, they levied an enhanced reve- 
nue. If a second crop was raised with 
additional water, there was a second crop 
assessment. Ifawell was sunk within the 
ayacut of a river and cultivation carried on 
with the water of that well, it was usual, 
even for years after the pa:sing of Act VII 
of 1865, to impose additional revenue on the 
ground that he had had the benefit of the 
river water. Inthe case of the zemdndaris 
no such demands have ever been made. [ 
am not aware that in cases of ancient 
gemindaris any head sluice has ever been 
retained under Government control. When. 
ever the Government wisheg to interfere 
with any such sluice for the benefit of their 
own lands, it was, asin the Vaigai case 
Ponnusawmi Tevar v. Collector of Madura 
(7), with the consent of the proprietor, 
Most of these zemindaris were at some time 
or other under the Court of Wards. The 


(7) 5 M. H. O. R. 6. 
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Court of Wards, so far as I know, never 
recognized such a claim on behalf of 
Government. The dacisions till within the 
last few years assamed and, where necessary, 
held that where there is no limitztion in the 
grant itself, the proprietor was entitled to 
unlimited water supply, Secretary of State for 
India in Ocuncil v. Perumal Pillai (8). 

I now come to the change in the law 
introduced by Act VIL of 1865. In 1802 
and for some years afterwards. it was not the 
policy of the British Government to embark 
upon any irrigation projects. The irrigation 
works of the Oauveri river and of the Goda- 
veri and the Kistna riversin the Godaveri 
and Kistna Districts were completed before 
1855, when the general survey and settle- 
ment of the Presidency was undertaken. 
They entailed an enormous expenditure and 
the Government looked to increased revenue 


to recoup them. So far as the ryotwari 


lands were concerned, they could get over 
the difficulty by increasing the land revenue 
on those lands which profited by these irriga- 
tion works, and it appears that, when lands 
were permanently irrigated from such 
sources, a consolidated assessment was im- 
posed leaving it to the ryot to occupy or 
throw up that land. If only a temporary 
use of such water was made, a water-rate was 
added to the dry land rate and the aggregate 
formed the revenue demand. 


In the case of zemindaris and tnams to 
which water was supplied, it was open to the 
Government to impose conditions before 
supplying thgm with water. But the Secre- 
tary of State suggested for the consideration 
of the Madras Government, in considering 
their proposals for a general survey and 
settlement, whether a separate water-rate 
might not be charged when water from these 
sources was used or was permanently avail- 
able so that the profits derived on account of 
these irrigation works could be ascertained. 
At that time British Government hoped to 
attract Beitish capital and enterprise to India 
in the construction of irrigation works as in 
railway undertakings. The Madras Irriga- 
tion Company started in 1853 was the result 
of this policy. It was given up only some 
years after the passing of Act VII of 1865. 

d 


(8) 24 M, 279 at p. 283; 11 M, L. J, 117. 


If ‘British capital was to be attract@&d to 
India, ib- was necessary to recogniza the 
principle of a separate charge to be levied 
for water that was necessary in order to 
realizə this. If, therefore, water-cess was to be 
imposed and levied separately from land 
revenue, legislation was necessary to recover 
it inthe same way. I have referred in some 
detail to the proceedings which led to the 
passing of Act VILof 1865 in my judgment 
in Second Appeal No. 573 of 1911. They 
show, in my opinion, beyond alldoubl, that the 
object:the Governmant had in view was to 
obtain a return for the costs incurred by the 
Government and not to realizo increased 
revenue where none was incurred and where 
the ryots and the zemindars were only utilizing 
such facilities of irrigation as existed before. 
This return was ta be obtained out of the in- 
creased profits which wonld naturally be 
derived by the ryofs They show farther that 
when the Government interfered with any 
pre-existing source of water supply, they 
supplied water free of charge from Govern- 
ment sources. See in particular Government 
Order No. 101, Revenue, dated 16th January 
1864 aad Government Order No. 936, 
Revenue, dated llth May 1865, which contain 

“the drafts of a bill and of rales for the 
levy of a water-cess in localities where the 
Government may see fit to alopt that mode 
of realizing the revenue from works of 
trrigationin preference to laring a CM- 
solidated assessment.” 

The „preamble of Act VII of 1365 points out 
that "large expenditare out of Government 
funds has been and is still being incurred in 
the construction and improvement of Irriga- 
tion and drainage to the great advantage of 
the country and of proprietors and tenants of 
the land,” and then states that “itis right 
and proper that a fit return should ba made 
to the Government on account of the increased 
profits derivable from the lands irrigated by 
such works.” So*far the preamble makes it 
quite clear that under the Act what was 
intended was that there must be works of 
irrigation or drainage constructed or improved 
by the Government and that there should be 
increased profits derivable from lands 
irrigated by such works. There was no idea 
that, where water was taken as before by a 
zeminear or ryot without having recourse to 
any such works, any revenue * was to be 
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imposed. Then section (1) empowers the 
Government to levy a cess in cartain casas; 
under section 1 of Act VIČ of 1865 itis a 
necessary condition that the “water is 
supplied or used for purposes’ of irrigation 
from any river, stream, channel, tank or 
work belonging to or constructed by Govern- 
meut.” The question for decision is 
whether these words “river, stream belonging 
to Government’' apply to natural streams like 
Vamsadhara while in zemindards. A “river” 
is composed of bsd, banks and water.—Angell, 
pages’3 to 5, Farnham, Volume IT, pages 
1462; 1557. The bed of the river is the 
part batween the banks. The banks are the 
elevations of land which confine the water to 
a definite course, He is, therefore, the 
owner of the river who owns the beds, the 
banks and the water. It follows, therefore, 
that in zemindaris where the zemendars own 
the beds and banks of rivers, asin Jeypore 
and Urlam, they cannot be called ‘rivers 
belonging to Government.’ It has been con- 
tended that all tidal and navigable rivers, 
and they only, belong to Government. I 
do not think so, as such an interpretation 
willexempt from the opsration of the Act 
many natural streams to which the Act is 
evidently intended to apply and also, as the 
. Judge points out, hitherto no difference has 
been recognized so far as irrigation rights 
are concerned between tidal and navigable 
rivers and others. The English law, when 
the Act passed, was laid down in Hmbrey 
vy. Owen (9). “Flowing water is public? 
juris not in the sense that it is a bonum 
vacans to which the first occupant may 
acquire an exclusive right, but that it is 
public and common in this sense only, that 
all may reasonably use it who have a right of 
access to it, that none can have any property 
in the water itself, except in the particular 
portion which he may chose to abstract from 


the stream and take into his possession, and. 


that during the time of possession only. But 
each proprietor of the adjacent land has the 
right to the usufruct of the stream which 
flows through it.” It is possible that the 
words “river, stream belonging to Govern- 
ment” were used in the section to indicate 
only this kind of ownership. I am satisfied 


(9) (1851) 6 Ex, Rep. 353; 20 L, J. Ex. 212; 15 Jur 
633. 


‘right of access. 


it certainly includes that right. The river, 
therefore, may be said to belong to Govern- 
ment when they have got the proprietary 
interest in the bed or adjacent land which 
gives them access to it and power to exclude 
others, This reason limits the ownership to 
the part of the stream adjacent to the land 
and excludes, therefore, rivers and streams in 
zemindaris and inams or adjacent to them. 
But I think the section includes other claims 
as well, The riparian right above referred 
to depends upon vicinage and consequent 
This power does not gener. 
ally vest in the Government or zemindars. 
It vests often, perhaps generally, in the ryoés. 
Moreover, this riparian right will not entitle 
Government or zemindar to use the water 
for the cultivation of tenements not in the 
vicinity, while it is undoubted that they 
have been doing so from time immemorial. 
The customary law of the country may throw 
some light, 

So faras the old Customary Law in the 
Madras Presidency is esnearned, the question 
appears to be clear. In the deeds of convey- 
ance before the days of British rule and in 
conveyances executed even afterwards, at 
least in the early years of the century, by 
mirasidars and landed proprietors like zemin- 
dars, inamdars etc., which have come before 
the Courts, itis generally stated that the lands 
are conveyed with the eight incidents of 
owrership, 

The sight incidents of ownership in land 
are stated in the following verse:— 


(1) Nidhi (2) Neeshepa 
(3) Pashanam (4)e Siddha 
(5) Sadhya-: (6) Jalanwtiam 


(7) Acshiny (8) Agami sam- 
yuctam ashta-bhoga samanwitam. 


1. Treasure trove, 2 property deposited in 
the land not claimed by another, 3 mountains, 
rocks and their contents, mines minerals, ete., 
4 all land, etc., wielding produce, 5 all 
produce from such land, ete., 6. rivers, tanks, 
wells and all other waters, 7 all, privileges 
actually enjoyed, 8 all privileges which may 
be conferred; these are expressed by the gene. 
ral terms Ashta-bhogam, the eight rights en- 
joyed by the owner of land,” See marasi 
papers, page 206. These papers were com- 
piled and*the translation made by Mr. 
Bayley, who was a member of the Board of 
Revenue, and they were finally corrected by 
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Mr. W. Hudleston, Secretary. It will be 
noticed that the conveyance carries with itb 
‘Jalam i.e., ‘rivers, tanks, wells and all other 
waters.” These rights were possessed by 
mtrastiars and other proprietors of land. 
The deeds, printed in Mr. Hnudleston's 
mirasi papers, were executed by the mirasdars. 
The various water sources are therein men- 
tioned in some deeds separately and also under 
a general term. Where the landed proprietors 
known by different names, like mzraszdars, 
and others in different districts were dis- 
possessed of their aucient rights by Hinda and 
Muhammadan Chiefs and Governors, such 
rights were vested in these latter. But when 
lands were granted to favourites ete., by 
Rulers, these rights were conferred upon them. 
Tn a case reported after this case was heard, 
a grant in 1768 by the Tanjore Raja under 
which the properties were held till recently 
was produced containing the same words 
“total of 60 valleys of land including wet and 
dry lands, water, trees, stones, nidhi, micshepa 
(treasure), siddha, sadhya (whatever is and 
may be brought into existence) present and 
future patta, all bunb and all kana with all 
samudayims with water poured from the 
hand.” See Jeyamba Bar v. Secretary of 
State for India (10). 

The right to water was, therefore, treated as 
a proprietary right and ownership in it was 
recognised as in land, treasure trove, etc. 

The ownership ceased when the water left 
the land. There is no reason to think this 
rule was discarded. The right which the 
proprietor has to use the water for agri- 
culture is obvtously not the right of easement 
as there is no dominant or servient tenement, 
Nor is it, as already pointed ont, the natural 
right of 8 riparian proprietor. Both the 
Government and the zemindar claim and 
concede in this case the right of land-holders, 
in no way riparian proprietors, to the use of 
river water. The right claimed by Govern- 
ment is not to prevent the zemindar from 
using sach water but to impose a water- 
cess, even if be is entitled to use it for irriga- 
tion and this is the right upheld by the 
District Judge. 

In the ryotwart districts, villages which 
are nob adjacent to the natural stream use 
river water for irrigation. The right to pro- 


hibit such use has never been recognised. 
(10)12 M. L.T. 54l at p. 542; (1913) M. W. N. 
255; 15 Ind, Oas. 871; 23 M. L. J. 687. 


Tf [am right in my view of the customary 
law of the country that the proprietor of the 
land is the owner of the water thereon, then 
those rivers or streams of which they own 


‘the bed and the banks on either side be- 


long to Government. Hxeapt on the west 
coast where thé cultivation is dependent 
upon the rains, not river water supplied by 
Government, and in those few and dwindling 
places in the eastern districts where the 
mtrast right is recognized, the Government 
have asserted their claim to all waste and 
porambote which include river-bad and the 
banks; and any channel, therefore, could be 
canstructed only by Government or with 
their leave. I have, therefore, little doubt 
that the Legislature, which only carried out 
the behests of the Execative Government, 
intended this section to refer to all rivers 
and streams in those ryotwirt districts where 
no mirast or any corresponding right pre- 
vailed. For the same reason, it did not 
apply to rivers running through or by zenin- 
darts. 

Farther, if the words “rivers belonging to 
Government’ apply to zemindtaris, it will ba 
open to Government to impose wvater-cess on 
zemindaire lands in the exercise of their 
natural rights for irrigating their lands with 
river water as before the Permanent Settle- 
ment. Thisis clearly against the Regulation 
of 1802 and, as the amount of the water- 
cess'is not open to discussion in the Civil 
Courts, practically repeals the Regulation 
and cancels the sannads in this respect and 
involves such gross breach of faith that the 
Courts should not, if possible, adspt a cone 
struction which will have that effeot. But 
to escape from this consequence, reliance is 
placed on behalf of Government on tle ex- 
emption clause. It runs thus:— Where a 
zemindar or tnamdar by virtue of engage- 
ments with the Government is entitled to 
irrigation free of separate charge, no cess 
under this Act shall be imposed for water 
supplied to the extent of such right and no 
more.” It will be noticed that under section 
(1) the water-cass may be imposed when 
water is supplied or used, but the exemption 
applies only to cases where water is supplied, 
of course, by Government. These terms 
have been explained in Venkatappayya v. 
Oollector of Kistna (11), followed in 


(11) 12 M, 407. 
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Krishnayya v. Secretary of State for India (12) 
and since the amendment of the Act in 1900 
on account of those decisions retained this 
word as before, the judicial interpretation 
may be taken to have received legislative 
sanction, This exemption, therefora, does not 
apply to those zemindurs and proprietors 
who themselves take and are entitled 
to take the water for irrigation from the 
rivers and streams in their zeminduris 
without it being ‘supplied’ to them by 
Government. In their cases, you cannot im- 
ply a demand. 

Moreover, if we are to presume an en- 
gagement to ‘supply’ water by reason of the 
grant of permanent sannad, then the Govern- 
ment are bound to supply the zemindars with 
water, but such is clearly not the case. I am, 
therefore, unable to accept this argument. 
It is only advanced to meet the untenable 
position in which the Government find them- 
selves in asserting that a river like Vam- 
sadhara is a Government source of irri- 
gation for semindaris. That the exemp- 
tion clause does not apply is conclusive to 
show that the section itself does not apply to 
such rivers, 

„If, however, the word “supplied” only means 
uged” and the section with the exemption 
clause applies, I am clearly of opinion that 
the engagement’ to be implied is one to allow 
the proprietors to irrigate all their lands 
which could be irrigated, č. e., all those com- 
prised in the ayacut without any fee and 
without any charge. There is nothing to 
suggest in any Government papers that the 
unqualified power which the old zemindars 
had tq caltivate waste lands with river 
water was taken away and such right was 
confined to the cultivation of those lands 
then under wet cultivation. The usage till 
1865 tends to the same conclusion. The 
object of Act VII of 1865 was only to collect 
a cess for water supplied from Government 
works. Further to hold that the ‘engage- 
ment’ was to allow water for the cultivation 
of lands then under wet cultivation is to 
ignore the history of the Permanent Settle- 
ment. In some cases, a comparatively small 
peshcush alone was fixed as a pledge of sub- 
mission éo Government without any refer- 
ence to assefs—Arni, for instanca, a Jagir 
of ancient days. It was a complaint of the 


(12) 19 M, 24, 


Famine Commission in 1880 that, receiving 
substantial benefit from Government avorks, 
the proprietor declined to contribute and 
could not be compelled by law to pay any 
cess. See Madras section of the Report page 
164 section 61. Ina few others the pesh- 
cush was simply an equivalent for the mili- 
tary services formerly rendered by them 
without any reference to their assets. The 
great zemindaris of Venkatagiri, Kalahasti 
and Karvetnagar are among these. Their 
peshcush was a proportion of the cost of the 
zemindar’s military establishment inclusive 
of amarams and kattubadis less the revenue 
from salt, abkart dues otc. Some were 
settled without any inquiry into their res 
sources. Sivaganga is one of the most 
important of them. A few of these estates, 
when they passed under British rule, had 
to pay a certain proportion of what they 
were paying to the old Rulers—Kangundi 
for instance. 

In all these instances, the obvious inten- 
tion of Government was to leave it to the 
zemindar to exercise all the proprietary 
rights as before. The extent of wet culti- 
vation or the assets kad rothing to do with 
the pesrcush. The conditions under which 
the peshcush was imposed rebut any other 
presumption, 

In the District of Garjam, with which we 
are now immediately concerned, no propor- 
tion of the jama was adopted, but the 
peshcush was in each case in point of fact 
fixed by the Board of Revenne at their dis- 
cretion on a consideration of all the circum- 
stances and accounts before them. 

When the Act was passed, the Government 
had these facts before them, because about 
that time another important operation to 
afford security. of title was going onthe 
enfranchisement of nams. The Inam Com- 
missioner, the Board and Government, had to 
consider the circumstances undere which 
every estate was held to decide whether 
they had the right to the reversion and, 
therefore, to enfranchise the enams therein, 
It alas appeared at that time that the 
accounts on which the settlements of some 
zemindaris like Ramnad may have been 
based were lost in the Government offices. 
How is it possible in all these various cases 
to assume that the word ‘engagement’ in the 
exemption clause iu section 1 of Act VII of 
1855 had reference to the wet land’ at the 


782 


INDIAN CASES, ° 


{1913 
$ 


SECRETARY OF STATE V. KANNEPALLI JANAKIRAMAYA. 


time of the Permanent Settlement, when it 
had eif{her nothing to do with assets or it 
was not possible to find out whether it was 
go. In some of the important zemindaris 
like Pittapnram,'’the peshcush was fixed on 
certain accounts taken by the Ciresit Com- 
mittee between 1776 and 1786. Are we to 
ignore the very probable increase in cultivar 
tion between 1786 and the sannad? It 
seems to me to raise a strong presumption 
that the extent of wet cultivation was nob 
the determining factor. In those other cases, 
where the peshcush was a proportion of the 
fixed assets, it was the average of certain 
years before the Permanent Settlement that 
was adopted. Is it then seriously contended 
on behalf of the Crown that a zemindir like 
Urlam was entitled to cultivate wet land 
to the average extent but must pay cess if 
he cultivates lands of the larger extent culti- 
vated in the other years? No zemindart was 
then surveyed. The wet area was never 
localized. If the zemindar is now made to 
pay cess for the excess area, he cannot now 
localize the area, if any, then under culti- 
vation so as to demand their contribution 
from the tenants of the excess area; and 
where the wet area, if any, adopted as the 
basis of the Settlement is less than the 
actual extent of wet cultivation before the 
Settlement, as if well might happen on 
account cf the average area having been 
adopted, ib would be impossible for the zemin- 
dar to localige the wet area. I am, therefore, 
unable to accept the view that the zemindar 
was entitled to cultivate only the mamoo! 
wot free. 

Lam, therefore, of opinion that under the 
Act, as it stood unaffected by the subsequent 
legislation (III of 1905 to which I shall 
presently refer), it was not competent to 
the Government to levy any cess for any 
water taken from the Vamsadhara river of 
course, e without the aid of Government 
works. I make this reservation to exclude 
Lukulum with referense to which | express 
no opinion. 

We have now to consider the plaintiffs’ 
position as inamdirs, The village was 
granted to their predecessors-ir-title in 1764 
by the zemindar of Parlakimidi. When the 
havellé lands slong with this village were 
granted under a deed of permanent sannad to 
the predecessors-in-title of Urlam, the quit- 
rent was included in the assets. The sannad 


is not: bafore me but if the general 
prastica was adhered to, the reversion was 
in the Government, and accordingly the 
Crown enfranchised the nam afterwards. As 
1 have pointed out already, the evidence is 
not clear as to the circumstances under which 
the Mobagam channel was constructed; bub as 
it was in the havell land at the time of the 
Permanent Settlement, it may be presumed to 
have belonged to Government. The tnamdar 
was, undoubtedly, irrigating his lands from the 
Mobagam channel at that time asit was his 
source of irrigation. The general policy of 
the Indian Governments was against any res- 
triction on irrigation as they shared in any 
increase in produce. There is no reason to 
suppose that this znamdar was entitled to use 
only a certain quantity of water or to irrigate 
only a certain extent of land. Mr. Jastica 
lunes rightly states the principle applicable to 
sach cases: “Where a channel has been con- 
stracted by Government acting as the agent 
of the community to increase the well being 
ofthe country by extending the benefit of 
irrigation and ia pursuance of that purpose, a 
flow of water is directed to the villages de- 
signed to be benefited, ib becomes simply a 
question up‘ the circumstances of the case 
whether there has not been a conveyance to 
sach villages in perpetuity of a right to the 
unobstructed flow of water by the channel. 
Looking at the permanency of such works and 
to the permanency attaching to the object 
that there was a transfer in perpetuity would 
seam an almost necessary conclusion, unless 
there were other circumstances to lead to one 
of an opposite character. It might, of eourae, 
be capable of being shown that the privilege 
was granted as a mere license, and that bə- 
fore the water was allowed to flow to the 
villages, it had been left open to Government 
by arrangements then made to obstruct the 
flow at will at ahy future period.” Ponnu- 
sawmi Taver v. OQollector of Madura (7). 
Any arrangement between the zemendar and 
Government at the Permanent Settlement 
cannot prejudicially affect him. After the 
enfranchisement, it is said that he is only’ 
entitled to irrigate the land then declarad 
‘wet’. Bab we cannot imply an engagement 
between the Government and the znamdar, as 
the Mobagam channel and the? Merakabatti 
channel which takes water from ib to irrigate 
the inam are not under Government control 
and they cannot control the distribution of 
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water therefrom. The fact thatthe Govern- 
ment has control overthe Merakabatti channel 
only after it leaves the snam is significant, 
Moreover, there is nothing in the title deeds or 
proceedings to show that the znamdar is only 
entitled to cultivate with channel water those 
lands entered as wet free of charge and that 
even those lands are entitled to exemption 
only for the first crop. Neither in the des- 
patch from the Government of Madras to the 
Secretary of State, Revenue, dated 9th 
August 1859, with the enclosures thereto, 
giving foll information of the intended pro- 
ceedings to enfranchise inams, nor in the final 
report cf Mr. Blair on the operations of the 
commission, dated 80th October 1869, the 
proceedings of the Madras Government and 
the despatch of the Secretary of State thereon 
dated 10th Anugast 1871, nor in the mass of 
records relating to the enfranchisement of 
mame, is there any indication that it was the 
intention of Government to advance any claim 
on account of any excess cultivation or that the 
tnamdar’s right was confined to the wet area 
mentioned in the title-deeds. If it was so, 
the Government could very easily prove it 
without asking the Courts to upset a practice 
upon theories. The available records sup- 
port the contrary conclusion: when water was 
supplied from Government anicut works, no 
cess was levied on the mamool wet presumed 
to have beeneunder wet cultivation at the 
time of the Permanent Settlement or the 
enfranchisement of the znams, but cess was 
levied on water taken for the irrigation of the 
rest. That the claim was so restricted to 
_ water from Government works is not without 
significapce. The copies of the inam title- 
deeds show that the inam is only “claimed to 
be of acres of dry land and acres of wet land.” 
All information had to be given in the regis- 
ters as the assessment was fixed at the.discre- 
tion of Government; no inference can be 
drawn, therefore, that any fact therein moen- 
tioned was the basis of any contract. In ask- 
ing the Government to cancel their order that 
iname limited to a limited number of lives 
should not be interfered with, the [nam Com- 
missioner said: “It is superfluous to add that 
in all such Settlements every care is taken 
that the interests of Government do not suffer. 
A fair addition is made to the present value 
of the village on account of the prospective 
emprovement from the cultivation of waste 
Lands." 


The Government accordingly cancelled 
their Order No. 945 Revenue, 3rd June 2864, 
This seems decisive. See also the Commis- 
sioner’s order quoted in my judgment in 
Secretary of State for India v. Ambalavana 
Pandara Sannadht (13). 

Further the cnamdar as such is only entitled 
to Government revenue. The title.deeds 
have been declared by legislation nob to in- 
terfere with the mirasidars or ryots. Any 
engagement would probably have been 
with them. Iam, therefore, of opinion that 
in each case if 4s for the Government to prove 
that the right of cultivation is limited 
ag alleged by them; otherwise the so-called 
engagement will be taken to be in accordance 
with asage or with the conclusion arrived at 
by Mr. Justice Innes already referred to. 

After the passing of the Act, the practice 
continued the same as before, the Government 
claiming a cess only when water was taken 
from Government works. The first note 
of dissatisfaction was that of the Famine 
Commission in the report presented by them 
to the Houses of Parliament in July 1880, 
They pointed out what they deemed to be an 
abuse, that the zemindari lands, which on the 
introduction of canal irrigation were in the 
enjoyment of any means of irrigation however 
inferior and precarious, were supplied with 
canal water without any additional charge, 
with the consequence that the zemindar gets 
a continuous and unlimited supply forthe 
whole of the area he had ever brought under 
cultivation. They thought there is no reason 
why this benefit should be conferred. The 
Governmeut supplied this waterin conge- 
quence of their having interfered with the 
zemindar’s channels. Many of these channels 
supplied him with river water. His right to 
irrigate with such water was thus assumed. 
From this time began the efforts ever since 
continuously maintained to carry out the 
above suggestion. Among the euggastions 
were that the proprietors should be required 
to prove with reference to every field that 
it was being fully irrigated to entitle them 
to claim Government canal water; that they 
must prove what extent they were cultivat- 
ing according “to the Permanent Settlement 
accounts, which were in Government custody 
and which they are not bound to produce and 
which the Government condemned as inaccn- 
rate when they were against their contention; 

(18) 18 Ind. Cas. 294. 
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see Government Order No. 844, Revenue, 
dated 18th September 1902. An irrigation 
and navigation bill was introduced in 1884 
(No. I of 1884), which assumed the law as I 
have stated it. The local officers continued 
the old practice. In 1885, the Collector 
stated the usage correctly when he directed 
his Assistant Collector that no cess should 
be levied for water taken from rivers by 
lifts or by channels dug and repaired by 
private proprietors (Exbibit XIV). In 
1889-90, there was an inquiry, and the 
Revenue Board came to the eonclusion that, 
ag nothing was spenton the channel by 
Government, the Government had nothing 
to do with the regulation or distribution of 
water in the Mobagam channel— Board’s 
Proceedings No. 8014 Miscellaneous 29th 
July 1890. That this was the opinion 
entertained till then appears also from the 
records and the judgment in the Full Bench 
case decided by the Chief Justice, Munro, J., 
and myself, The question is not whether these 
orders or opinions are binding on the Govern- 
ment but whether they do not sapply strong 
evidence of the usage till then prevailing. 

I may now refer tothe Urlam judgment 
in Kandukurt Mahalakshmamma Garu v. 
Secretary of State for India (3). It holds 
that, as the Government owned the lands 
before conversion into ze nindaris, the sannzds 
must expressly or by necessary implication 
convey the irrigation rights claimed; other- 
wise they,must betaken to continue with 
the Crown. This is perhaps so in the case of 
ordinary Crown grants. But, as I have 
pointed out, these are sannads granted under 
a Regulation with a particular object and it 
was intended with one possible exception 
to place the new zemindaris in the same posi- 
tion, in which zemindars had full proprietor- 
ship before the grant, as the old. No dis- 
tinction, so far as 1 know, has ever been re- 
cogniæd between the two classes. It js 
stated in “the judgment that it was “mot 
contended that the water is their property’’— 

T. @., of those who own the banks of the 
river; and “it follows it is the property of 
the Government,” but ‘water’ is their ab- 
solute property for ordisar? uses. It is 
limited property for extraordinary uses It 
is further pointed out that as the water is 
;, Government property, the stream also is 
‘Government property and the explanation 
a section 7, Hasements Act, and Mac’Nab 


<a 


v. Robertson (14) are referred to. Tha 
explanation throws no light on the question 
before us. It is intended to show that per- 
manenecy or tidality jis not an indispensable 
element. lt says, however, there must be a 

‘known course” which implied definite bed 
and banks. The case cited illustrates this. 
There a lessor let two ponds to a tenant 

‘together with right to the water in the said 
ponds and in the streams leading thereto,” 
and the question was whether the word 
‘stream’ was used in the ordinary sense of a 
rivulet or course of running water or any 
water which found its way into the pond 
even by percolation through marshy ground. 
The majority of the Lords held in favour of 
the former view. The decision had nothing 
to do with the question before us. The ward 
‘stream’, no doubt, is also used to indicate 
water in motion. But this use is exceptional. 
Lord Halsbury, who took this view, says it 
ordinarily means definite stream within de- 
finite banks. In Act VII of 1865, it is maea 
after the word ‘river’ to mean a little ` “river” 
if it mears anything else, it has no bearing on 
the case as Vamsadhara isa “river” and not 
a stream. Itis assumed in the judgment 
that the assessment was fixed with reference 
to the extent of land under irrigation at the 
time, not with a view to any possible exten- 
sion of a cultivation, As a general proposition 
applicable to all zemindars and znamdars, this 
is obviously incorrect as I have already shown. 
The Permanent Settlement accounts are with 
the Government. They seek to alter the 
existing practice. It is for them, therefore, 
to prove that the assessment was so fixed. I 
seriously doubt whether the Government will 
be able to prove it, as my experience is that 
where the assessment was based on the assets, 
it was the average demand and the average 
collection for a series of years that formed 
the main element in the consideration of the 
question. No Court is justified in raising a 
presumption or proposing a theory to upset 
ausage that has prevailed for a long time. 
The proper function of a theory ia to explain 
or to find a legal origin for a long-standing 
practice ; it should not be used. to get rid of 
it and to unsettle the claims which have long 
been deemed to be well established. This 
must be done, if at all, by legiBlation. 


(14) (1897) A. 0.129; 66 L. J. P. O. 27; 75 L. T 
666; 61 J, P, 468. 


Vol. XVIII] 


INDIAN OASHS. 73 


ait 


* SEORETARY OF STATE Y, KANNEPALLI JANAKIRAMAYA, 


“ The Pleader in that case appears to have 
given up the ground on which the District 
Judge based his judgment that Mobagam 
channel was the source of water supply. For 
these reasons, I am unable to follow that de- 
cision on these points. 

It is contended, and the Urlam judgment 
decides, that under Act ITI of 1905, all flow- 
ing waters which are not the property of 
any one else are the property of Government, 
and, therefore, the waters in the Vamsadhara 
river and consequently the river itself belong 
to Government. I am clearly of opinion that 
if under Act VIL of 1865, as it stood before 
this Act III of 1905, the Government were 
not entitled to impose any water-cess, this 
Act coupled with the other Act does not give 
them the right todo so. Act III of 1935 
was passed to prevent encroachments on Gov- 
ernment property, aud itis not permissible 
to construe the Water Cess Act in the light of 
the provisions of this later Act unless there 
is some special provision to that effect. In 
Nairn v. Universtiy of St. Andrews (15), the 
House of Lords decided that such a construc- 
tion is not justifiable; under an Act of 1868, 
the right to vote was given to “ persons” 
which prema facie would include women; bat 
it was held on account of the usage that had 
prevailed till then that the Act confined the 
franchise only to men; the argument was 
that a later Act of 1899 taken with the Act 
of 1868 had the effest of conferring the 
franchise upon women too. With reference to 
this argument, the Lord Chancellor stated: — 
“It proceeds upon the supposition that the 
word ‘person’ in the Act of 1868 did in- 
clude women, though not then giving them 
tke vite, so that at some later date an Act 
purporting to deal only with education might 
enable Commissioners to admit them to the 
degree, and thereby also indirectly confer 
upon them the franchise. .[6 would require 
a convincing demonstration to satisfy me 
that Parliament intended to effect a con- 
stitutional change so momentous and far- 
reaching by so furtive a process. It isa 
dangerous assumption to suppose that the 
Legislature foresees every possible result that 
may ensue from the unguarded use of a single 
word, or that the language used in statutes 
is so precisely accurate that you can pick ont 


(15) (1909) A. O. 147; 78 L. J. P. ©. 64; 109 L., T. 
96; 53 S. J. 161; 25 T. L. R. 160. 


from various Acts this and that expression 
and, skilfully piecing them together, lay a 
safe foundation for some remote inference. 
Your Lordships are aware that from early 
times, Courts of law have been continuously 
obliged, in endeavouring loyally to carry out 
the intentions of Parliament, to observe a 
series of familiar precautions for interpret- 
ing statutes, so imperfect and obscure as 
they often are.” It also appears to me 
that the words of the Act IIL of 1905 do not 
support the contentions. It only declares 
that the water is Government property; but 
the river does not thereby become so. Again 
if the water or the river must ba considered 
Government property always by the pro- 
visions of that Act, there is no reason why 
we should go back only to the Act of 1865 
and not to the Regulation of 1802. It ap- 
pears to be clear thatthe Government must 
have conveyed all their rights including the 
water and the river within the boundaries of 
the properties in the sannal. Such a con- 
struction was not till now adopted as the 
Government did not own them. Further tk 

Act preserves natural rights aud rights by 
easement. There is no natural right to appro- 
priate and consume entirely or to some extent 
another’s property. The proper construction, 
therefore, to be adopted is that, in so far as 
the riparian proprietor has any property in 
water or any person has any customary 
right, it is not Government property. Any 
other construction would enable the Govern- 
ment to levy a cess when a person is exercis- 
ing his natural rights and should not, there- 
fore, be adopted. It will bə an interferenca 
with the Permanent Settlement, Regulation 
and the sunnads. Moreover, if Iam correct 
in my view, according to the customary law, 
flowing water in a river belongs to the owner 
of the bed and banks. For these reasons, I 
disallow this contention. 


As to the reported cases, thg case in 
Ponnusawmt Tevar v. Oollector of Madura 
(7) shows that the zemindar was using the 
water of Vaigai for other than riparian 
villages; that the Government got his con- 
sent to erect a sluice in the channel to convey 
water to *yotwurt villages and the Govern- 
ment claim to interfere with the flow of 
water so far as the zemindar was concerned 
was not recognised, while it was recognised so. 
far as ryotwart tenants wére concerned, 


786 


INDIAN OASEB. 


[1913 


SECRETARY OF STATH V. KANNEPALLI JANAKIRAMAYA." $ 


I am unable to agree with some of the dicta 
in the Peranai dam case which deal with the 
right of Government to regulate the distribu- 
tion of water in zemindarzs. It is stated 
therein, see Robert Fischer vw. Secretary 
of State for India(16) — “We are prepared to 
hold that the paramount right of Government 
under the law of this Presidency is independ- 
ent of the ownership of the bed of the 
stream. We also think that no distinction 
can be drawn between cases where the interest 
said to be affected is that of ryotwart tenants 
and where the interest which is said to be 
affected is that of holders of, proprietary 
estates.” No authority is cited in favour 
of this to me novel proposition. It is really 
unsupported by any authority. The Gov- 
ernment have, I believe, a right to regulate 
the distribution of water among ryotward 
villages without causing injury to any of 
them. But they have clearly no such right 
in zemindaris, The reason of the thing is 
against ib. Because the zemindar is at least 
under the same obligations to his ryots as the 
Government are towards their own. To 
assume sucha right is to ignore the history 
of the Permanent Settlement, the conduct 
of the persons concerned and their legal 
consciousness; common law is the offspring 
of such consciousness and conduct and in India 
particularly it is unsafe to rely upon any- 
thing else in opposition to it A Royal 
prerogative is presumed when it is in public 
interests to do so, bat not for revenue purpose 
and any such prerogative is entirely against 
zemindars’ and zeminduri ryots’ interests, in 
whose case Government have no power of re- 
mission of revenue or rent, 

Thedecision, in Ohidambara Rao v. Secretary 
of State for India (17), Lutchmee Doss v. 
The Secretary of Stute for India in Council (18) 
referred to sources of irrigation outside the 
estate. In Secretary of State for India v. Swamd 
Nantheswarar (19), the river and the 
channel. were admitted to be Government 
property. Thére are some observations in 
it, however, which may require further con- 
sideration. 

The decision in Secretary of State for India 


(16) 32 M. 141 at p. 160; 19 M. L. J. 181; 5M. L.T. 
149; 2 Ind. Cas 325. 

(17) 26 M. 66. 

(18) 32 M. 456; 19 M. L. J. 470; 6 M. L. T. 242; 8 
, Ind. Cas. 456, 
(19) 34 M. 21;,7 M. L. T. 407; 20 M. L. J. 766; (1910) 
+ M. wW N. 495; 6 Ind. Cas, 199. 


v. Ambalavana Pandara Sannadhi (20) only 
follews the Uriam judgment, The latest 
decision, Secretary of State v. Kannapalle 
Venkataratnamal (21) (Benson and Sundara 
Aiyar, JJ.), is, it appears to me, in 
direct conflict with the Urlam judgment. 
Tt holds that a natural stream of which 
the beds and banks belong to the tnamdir 
was not a stream belonging to Government, 

My conclusions are:—The Rajas and Chief- 
tains who afterwards were granted permanent 
sannads were using the waters of natural 
streams for the cultivation of all lands that 
lay within the ayacut of the streams subject 
to the claims of the ryofs. 
` While the sannads deprived them in 
express terms of some of the powers they 
were exercising, there was nò? interference 
with their claim to use the waters of natural 
streams. _ 

There is no evidence whatever to support 
the suggestion that the zemindars were 
entitled only to cultivate lands then under 
wat cultivation free or that the Government 
reserved any right to themselves to increase 
the revenue if waste land was brought under 
cultivation or additional or different crops 
were raised on the land. This suggestion 
that part of a zemindart alone was to be 
under Permanent Settlement is inconsistent 
with probabilities aud against the policy of 
the Permanent Settlement, 

Usage disproves the suggestion, The 
Government imposed revenue when waste 
lands in ryotwart estates were brought under 
cultivation but never claimed any revenue 
from zemindars for cultivating waste lands, 
Similarly they claimed enhanced revenue 
when river water or water from wells „sunk 


“ab ryot’s expense within the syacut of a 


river was used by ryots bat not from 
zeminiars when they used such water. 

The ground on which the contention for 
the Government is based, that the peshcush 
was generally fixed on the basis of a certain 
area under cultivation, has no foundation 
in fact. Itis disproved in a great number 
of instances. 

River water is indispensable for the 
cultivation of the lands that lay within 
its azacut and any prohibition of its use 


either directly or indirectly by the imposi- 
(20) 34 M. 366; 9 M. L. T. 47; (1911) 4 M. W. N. 
119; 8 Ind. Cas. 357. 
(21; 23 M. L, J, 109; (1912) M. W. N. 771; 15 Ind, 
Cas, 594. a 
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tjon of a cess or increase of jand revenua is 
improbable, 

The Government were precluded from ra- 
covering any charge for water as land re- 
venue by the terms of the permanent sannad 
and there was no law entitling them to re- 
cover it otherwise: any restriction placed 
upon the use of water either by prohibition 
or imposition of any assessment, at the 
pleasure of Government, is a breach of faith 
destructive of the security of property which 
it was the object of the Permanent Sattle- 
ment to create, 

The new zenindiris created by the East 
India Company were placed on the same 
footing as the old. 

Act VII of 1865 was not intended to effect 
any change in substantive law. . Ib was only 
intended to enable Government to recover 
water-cess for anicub water, to recoup them- 
selves for the expenditure incurred for the 
construction of irrigation works, or when a 
ryot used the water in a natural stream owned 
by Government. 

Act IIE of 1905 cannot be ased to in- 
terpret Act VII of 1865: it does not make 
the river or water therein Government pro- 
perty. 

Under the Customary Law of the country, 
river water belongs to the owner of the es- 
tate through which it passes subject to the 
claims of the proprietors below. 

I would,» therefore, confirm the decree and 
dismiss fhe appeal witb costs. 

Under section 98,. Civil Procedure Code, 
the appeal is dismissed with costs. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Ssconp Orvin Appeat No. £9 or 1911. 
February 20, 1913. 
Present:—-Mr. Justice Shah Din and 
Mr. Justice Chevis. 

NIHAL SINGH —Pcarntivs—ApPucLant 

VETSUS ` 
HIRA anp Sn e E 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, Exp. IV 
—Res judicata—Suit by transferee from widow for re- 
demption—-Mortgagee urging in appeal his reversionary 
right —Overruled for not raising itin first Oourt —Subse- 
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quent suit by mortgagee claiming reversionary title 
after widows death. 

A. mortgaged his land to his danghter’s son, B., and 
died, leaving behind him C., widow of his predeceased 
son. B. and O, entered into an agreement, by which 
C. was recognized as representative of A, ‘and she in 
her turn accepted the mortgage of B. and, further C. 
was to occupy half the land for her life- time, and ag 
regards the other half, she gave up her rights in it in 
favour of B. and declared him to be entitled to the 
whole of it after her death. This agreement was not 
registered. 

Subsequent! y, in 1887, C. sold the whole of the land 
to D., one of the collaterals of A. D. brought a suit for 
redemption of B.’s mortgage. B. pleaded that C. could 
not alienate in face of the agreement. The agree- 
ment being inadmissible in evidence for want of re- 
gistration, the shit was decreed. In his memoran- 
dum of appeal to the Divisional Judge, B. for the first 
time urged that he was the sole reversioner to A. and 
C. was only entitled to maintenance, The appeal was 
dismissed on substantially the same grounds as those 
on which the suit was decreed in the first Court. On 
further appeal, the contention that B. was the nearest 
heir of 4. as his danghter’s son, was overruled by the 
Chief Court on the ground that since it had not been 
raised in the first Court, B. could not raise it for the 
first time in his appeal to the Divisional Judge. The 
judgment of the Chief Court concluded by acceptance 
of D. as the nearest reversionary heir of A. and a 
decree for redemption in his favour. 

V. died in 1897, aad then B. brought a saib for 
possession of half of the land, on the ground that he, 
as the daughter’s son of A, had a right to succeed on 
the death of O. to the land § in dispute, and that the 
sale thereof by her in favour of D. was made without 
consideration or necessity. The defendant resisted 
the suit upon. the ground, inter alia, that the plaintiff 
B. was not A.’s heir, and that the sale was for considsr- 
ation and necessity: 

Held, that the rule of res judicata did nob apply to 
the facts of the case, because 

“ (a) the decision of the previous suit by the Chief 

Court overruling the contention of B. ag to 
his reversionary title was based upon the 
pleadings of the parties in the case then 
before the Court; it did not finally decide 
that B. was not a reversionary heir Of A; 

(b) C. being entitled to hold possession of A.’s 
estate during her life, ib was not competent 
to B., a mortgagee under Q., to resist the suit 
for redemption brought by a transferee of 
her interest in the estate by pleading, so 
long at least as the widow was alive, want 
of consideration or legal necessity for the 
transfer by the widow of her equity of re- 
demption, and thus, Explanation IV of sec- 
tion 11 of the Code of Civil Procedure had 
no application at all. 


Dhondo Ramchandra v. Balkrishna Govind, 8 B, 190, 
distinguished. 
Buta v. Khuskal Singh, 101 P. R. 1891, followed. 


Sesond appeal from the decree of the 
Divisional Judge, Jullandur Division, dated 
the 4th October 1910, confirming that of 
the Sabordinate Judge, 1st class, Jullundar, 


788 
NIHAL SINGH ¥. HIRA, 
dated the 2lst April 1910, dismissing the 


claim. 

Bhat Kharak Singh, for the Appellant. 

Rai Bahadur Pandit Shiv Narain, for Res- 
pondents. 


JUDGMENT.—The following pedigree- 
table will help to an understanding of the 
facts of the case. 











NATHU 
r 
Chuhr Dhern 
Kharku Ram Diyal 
| 
7 
Musammat Kahna= Mutsadi. Gulaba, 
Sahib Devi Musanmat 
| Achhro, Ishar. 
Nihal Singh, 
plaintiff. 


The land in suit was originally the pro- 
perty of Kharku. On the 14th January 1867, 
he mortgaged it to his daughter’s son Nihal 
Singh for Rs. 900. Kharku died in 1872 
and his son Kahna, husband of Musammat 
Achhro, had predeceased him. On the 22nd 
May 1872, Musammat Achhro entered into 
an agreement with Nihal Singh, under which 
Nihal Singh recognized Musammat Achhro 
as the representative of Kharku, and 
Musammat Achhro accepted as valid the 
mortgage which had been made in favour 
of Nihal Singh by Kharku in 1867. Nihal 
Singh farther agreed that Musammat Achhro 
should occupy half the land for her life-time, 
while Musammat Achhro gave up her rights 
‘in the other half and declared Nihal Singh 
to be entitled to the whole land after her 
death, This agreement was not registered. 
On the 25th March 1887, Musammat Achhro 
sold the whole of the land to three vendees 
Ishar, Hira and Naraina, Ishar being one of 
the collaterals of Kharku as shownin the 
pedigree set out above. The sale was for 
Rs. 1,500 oub of which Rs. 900 was to ba 
paid to the mortgagee, Nihal Singh. The 
sale-deed was attested by Mutgadi, uncle of 
Ishar. 

On the llth May 1887, the vendees sued 
to redeem Nibal Sisgh’s mortgage on pay- 
ment of Rs. 900 and the suit was resisted 
by Nihal Singh in the Court of first instance 
on the ground that Musammat Acbhro could 
not .alienate the land under mortgage in 
face of the agreement of 1872 referred to 
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above. The Gourt decreed the claim, 
holding that the agreement relied upon by 
Nihal Singh was inadmissible in evidence 
for want of registration, and that he could 
not, therefore, impeach the sale which had 
been effected by Musammat Achhro in favour 
of one of her nearest reversioners and was 
assented to by the other heir. Nihal Singh 
appealed to the Divisional Court, and in his 
memorandum of appeal, he for the first time 
urged that he was the sole reversioner to 
Kharku, and that Musammat Achhro’s 
husband having predeceased Kharku, she was 
only entitled to maintenance, which had been 
secured to her under the agreoment of 1872, 
having no power to alienate the land in her 
possession. ‘The appeal was dismissed by the 
Divisional Judge on substantially the same 
grounds on which the suit had been deereed 
by the first Court. A further appeal was 
preferred to this Court by Nihal Singh and 
it was contended on his behalf, <¢nter alkia, 
that Nihal Singh, as the daughter’s son of 
Kharku, was his nearest heir and, therefore, 
entitled as such to object to the sale in 
favour of the plaintiffs. The contention was, 
however, overraled by this Court on the 
ground that since it had not been raised by 
Nihal Singh in the first Court, he could not 
raise it for the first time in his appeal to the 
Divisional Judge; and this Court further held 
that the agreement of 1872 required registra- 
tion and was -inadmissible in evidence for 
want of registration. The judgmont of this 
Court which is dated the 25th Febraary 1890 
(Further Appeal No. 1493 of 1888) conclades 
as follows:— It follows upon these findings 
that the appeal must fail, The plaintiff 
Ishar mast be accepted as one of the wearest 
reversionary heirs of Kharku and Kahna, 
and as Mutsadi (the other heir) agrees to 
the sale, i6 does not liein Nihal Singh’s 
mouth to impeach it, and it is, therefore, 
liable to be redeemed by the vendees of 
Musammat Achhro.”’ On these grounds, 
Nihal Siugh’s appeal was dismissed and the 
decree for redemption passed by the first 
Court in fayour of the vendees of Musammat 
Achhro was maintained. 

Musammat Achhro died on the 15th 
November 1897, and on the 16th November 
1909, the present suit was brought by Nihal 
Singh for possession of -half of the land 
which had been sold by Musammat Achhro 
on the 25th March 1887, on the grounds that 
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the plaintiff as the daughter’g son of Kharka 
hada right to succeed, on the death of 
Musammat Achhro, to the land in dispute, 
and that the sale thereof by her in favour of 
Ishar, Hira and Naraina in 1837 was one 
made without consideration and necessity. 
The defendants resisted the suit upon the 
grounds, inter alia, that the suit was barred 
by limitation, -that the plaintiff was not 
Kharku’s heir, and that the sale of 1687 had 
been made by Musummat Achhro for con- 
sideration and legal necessity. 

The first Court held that the suit waa 
within time, but that, with reference to the 
decision of the Chief Court, dated the 25th 
Jane 1890, in the suit for redemption re- 
ferred to above, the question of Nihal Singh 
being an heir of Kharku was res judicata 
under section 11 of the Civil Procedure Code. 
The Court, therefore, dismissed the suit, 
On appeal, the Divisional Judge agreed with 
the first Court in holding that the Chief 
Court decision operated as a bar to the 
present suit; and after remarking that in 
view of the great delay which had occorred 
in the present suit being instituted the 
plaintiff deserved no consideration, the 
Divisional Judge dismissed the appeal. 

In this Court, two points have been argued 
before us by the learned Advocate for the 
defendants respondents, viz., (1) that the 
plaintifi’s suit is barred by limitation, and 
(2) that i€ is barred by the rule of res 
judicata under section 11 of the Civil Pro- 
cedure Code. 

With reference to the first contention, it 
has been argued that Musammat Achhro 
being the widow ofa sonless son who had 
predeceased his father, Kharku, was not 
entitled to succeed tothe land in dispute; 
that her possession was that of a tres- 
passer; that, therefore, the sale made by 
her in 1887 in favour of, defendants-res- 
pondents was invalid; and that the plaintiff's 
cause of action for possession of the land 
accrued at the date of the said sale and 
not at the date of her death. In support 
of this contention, reliance has been placed 
on Gajadhar Pande v. Musammat Parbati 
(1). In respect of this contention, we 
need only observe that the question of 
limitatiof has not been touched by the 
Divisional Judge, and we do not feel called 
upon to take it inthis Court, as itis a 


(1) 83 A. 312; 8 A, L. J. 57; 9 Ind, Ons. 59, 
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matter of argument whether Musammat 
Achhro asthe widowed caughter-in-law of 
Kharku had or had nota right to stfecsed 
to her father-in-law’s land in preference’ to 
the plaintiff or to Kharku’s collaterals, 
Mutsadi and Ishar. 

The real controversy centres round the 
second contention, wz, that the decision 
of this Court, dated the 25th June 1890, 
operates as res judicata so ag ta 
bar the present sujt. In this connection, the 
contention advanced by the respondents’ Ad- 
vocate is two-fold, frst, that the question of 
the plaintiff being the heir of Kharku and, 
therefore, entitled to impeach the sale of 
1887, has already been decided against him by 
this Court in 1890 in the redemption suit; 
and secondly, thatin the said redemption suit, 
it was open to the present plaintiff, who was 
then sued as mortgagee for possession of the 
land, to plead that the sale in favour of the 
then plaintiffs who are now defendants, by 
virtue of which they claimed redemption, 
had been made by a widow with limited 
powers, and that it was invalid because it had 
been made without consideration, and legal 
necessity. Since this plea could have been 
urged by the present plaintiffinthe redemption 
suit, he ought, it is argued, to have urged it; 
and as he did not urge this plea, explanation 
LV to section 11 of the Civil Procedure Oode 
precludes him from impeaching the sale now 
by a fresh suit on the ground of want of 
consideration-and legal necessity. 

The first branch of the contenti8n is, in our 
opinion, clearly untenable. The decision of 
this Court dated the 25th Jane 1890, over- 
ruling the contention of Nihal Singh that 
since he was the next heir to his grand- 
father, Kharku, he was entitled to object 
to the sale in favour of the then plaintiffs, 
was based upon the pleadings of the parties 
in the case then before the Court, and 
what was really decided was that, in view 
of those pleadings, Nihal Singh was precluded 
from setting up his rights as alleged rever- 
sionary heir of Kharku to defeat the sale 
which had been made by Musammat Achhro 
in favour of one of the heirs of Kuarku, 
namely, Ishar, with the express consent of 
the other heir, Mutsadi. That beingthe case, 
it is incorrect to say that this Court had 
finally decided in 1890 that Nihal Singh 
was not a reversionary heir of Kharku and 
that, therefore, he had no locus stand: to 
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contest the sale of 1€87 made by Musammat 
Achhro in favour of Ishar and others. 

W. The second branch of the contention is, 
- in our opinion, equally devoid of force. In 
1887, when the suit for redemption was 


brought against Nihal Singh by Ishar and .- 


others, to whom Musammat Achhro had 
sold the equity of redemption, Nihal Singh 
occupied a two-fold position, (1) as mort- 
gagee under the mortgage of 1867 which had 
been made in his favour by Kharku and (2) 
‘as the alleged next heir to the mortgaged 
property after the death of Musammat 
Achhro. He had allowed Musammat 
Achhro to come into possession of Kharku’s 
property as his widowed daughter-in-law on 
‘a hife-estate; he was, therefore, during 
Musammat Achhro’s life-time, in possession 
of the mortgaged property merely iu his 
capacity of mortgagee, and it could as such 
have been redeemed either by the widow 
herself or by any other person to whom she 
transferred her rights whether by gift, sale 
or mortgage. Toa suit for redemption by 
any such transferee he could not have 
pleaded, so long at Jeast as the widow was 
alive, want of consideration or legal necessity 
for the transfer by the widow of her equity 
of redemption. It would, of course, have 
been open to him to plead that no such trans- 
fer in fact took place atall or that it was 
wholly void, but even in such a case if the 
widow, Musammat Achhro, admitted the 
rights of the transferee, this plea could not 
have availed Nihal Singh. Musammat 
Achhro being entitled to hold possession of 
Kharkn’s estate during her life, it was not 
competent to Nihal Singh, who was entered 
in the revenue papers as mortgagee under 
Musammat Achhro, to resist the suit for 
redemption brought either by the widow 
herself or by one to whom she had, as a 
matter of fact, transferred her interests in the 
estate, and who by reason of such transfer 
had stepped into her shoes qua her right to 
redeem the mortgage in favour of Nihal 
Singh. Ifthe widow herself sued to redeem 
the land, Nihal Singh obviously could not 
have resisted her claim, and it would still 
have been open to him after eher death to 
claim it as heir of Kharku. His right to 
claim the land as such heir was quite distinct 
from, and independent of, his rights under 
the mortgage of 1867; and it is exceedingly 
difficult to see how that right could be lost 
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to him becaus’ the person who sued fo 
redeem the mortgage from him was, not the 
widow herself, but a transferee from her of 
the equity of redemption, the transfer in 
whose favour was in any case good as long as 
the widow was alive. The only point at 
issue in the former suit which was fought 
out in 1887 was the right of the vendees 
from the widow to redeem her right, title 
and interest in the land; and just as the 
mortgagee, Nihal Singh, could not set up his 
rights as the alleged next heir to the mort- 
gaged property after the death of the widow 
to defeat a suit for redemption by herself, he 
could not similarly, during the life-time of 
the widow, refuse to give up tha land to the 
vendees claimisg from her under a properly 
executed deed of sale in which they had been 
empowered by the widow to redsem the 
mortgage that stood in his name. 

In support of his contention that Nihal 
Singh could, ia the snit of 1887, have set up 
the plea that the sale by Musimmat Achhro 
in favour of the then plaintiffs, who are 
now defendants, bad been made without 
consideration and legal neceasity, the Advo- 
cite for the respondents has relied upon 
Dhondo Rumchandra v. Balkrishna Govind 
(2). That authority is, however, dis- 
tingoishable from the present case, in- 
agmuch as there the parties were gov- 
erned by strict Hinda Law, while here 
we are dealing witha case of Hindu agri- 
cultural Jats who are prima facie g>varned 
by custom and not by their personal law. 
Farther, in the Bombay cise, the widow, who 
had sold the property in question to the 
plaintifs, who then sued to redeem the 
mortgage which had been made ‘by the 
widow’s husband, died during the pendency 
of the. case, and the plaintiffs made a sup- 
plementary claim to succeed to the estate in 
dispute as the bext of kin to the widow's 
husband. The life-estate of the widow had 
come to an end by her death ; and unless the 
sale by her in favour of the plaintiffs had 
been made for consideration and legal ne- 
cessity so as to be treated as a valid ons for 
all purposes and giving them an indefeasible 
title, it was not competent to them to sue 
and dispossess the mortgagee who was hold- 
ing upon a title created by tBe husband of 
the widow. It is obvious, therefore, that the 


(2) 8 B. 190, 
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nmin considerations which govern the deci- 
sion of the question before us were absent 
from the Bombay case; butif that case is 
‘eonsidered as substantially on all fours 
with the present case, we must say, with all 
deference to the learned Judges of the Bom- 
bay High Court, that we are not prepared 
to concur in the view held by them. In 
our cpinion, the correct view to hold ina 
ease of this kird is the one held by Sir 
Meredyth  Plowden in Buta v. Khushal 
Singh (3). It was held in that ‘case 
by the learned Judge that where a pro- 
prietor after having made a mortgaga of 
his land to one person subsequently sells 
the equity of redemption to another and 
part of the consideration is proved to have 
passed for such sale, the vendee can sue to 
redeem the mortgage, and it is not compe- 
tent to the mortgagee, who happens to be 
the heir of the original mortgagor, to raise 
in that suit the plea that the transaction of 
sale was not valid because it had been en- 
tered into without legal necessity. The 
reasoning employed by Sir Meredyth Plow- 
den in that case commends itself to us, and 
applies with equal force to the present case, 
although the sale with which we are dealing 
here was made by a widow with a life-es- 
tate and not by a childless proprietor, as 
was the case in Buta v. Khushal Singh 
(3). In our opinion, the question for 
decision would have been exactly the 
same as if is now supposing that it was 
Kharku and not Musammat Achhro, who 
had sold the equily of redemption to 
Ishar and others in 1887. If the sale by 
Kharka were not wholly fictitious or for 
some reason void, and if he supported his 
vendees’ right to redeem, Nihal Singh mort- 
‘gagee could not have rasisted the latter’s 
suit for redemption by urging that there 
was no legal necessity for the sale by Khar- 
ku. The mortgagee could, no donbt, have 
urged the same plea as against the vendees 
from the original mortgagor which he could 
have urged against the latter, or he coald 
Lave pleaded that there was in fact no trans- 
fer of the equity of redemption in their 
favour; but the plea of want of necessity 
for tae sale would certainly not bave been 
open to “him in the redemption suit, it 
being competent to him to raise that ques- 


(3) 101 P. R. 1891. 
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tion in a separate suit properly framed for 
the purpose. 

For these reasons, we overrule the conten. 
tions advanced by the learned Advocate for 
the respondents and hold that the decision 


of this Court dated the 25th February 1890 


does not operate as res judicata so, far as 
Nihal Singh’s rights as the alleged heir 
of Kharku are concerned. We accordingly 
accept this appeal, set aside the decree of 
the Divisional Jadge which is based upon 
a preliminary point and remand the case 
under Order XLI, rule 23, Civil Procedure 
Code, for decision on the merits. Stamp 
on this appeal will be refunded and other 
costs will be costs in the cause. 
Oase remanded. 


CALOUTIA HIGH GOURT, 
Seconp Crvic Arrear No. 1857 o 1903. 
February 14, 1913. 

Present: —Justice Sir Herbert Oarnduff, Kr., 
and Mr. Justice Beachcroft. 
TELAM PRAMANIK —PLAINTIEE — 

APPELLANT 
CerT7sus 
ADU SHAIKH AND OTHERS— DEFENDANTS 


RESPONDENTS, 

Bengal Tenancy Act (VIIE of 1885), s. 85, sub-s. (2) 
—~Sub-lease by raiyat-——Registered permanent sub-lease 
by raiyat, whether void or not—Registration Act 
(IIT of 1877) ss. 17 cl. (A), 49 —Pleadings—Point of law, 
if can be taken at any stage. 

The effect of sab-section (2) of section 85 of the 
Bengal Tenancy Act renders altogether void any 
sub-lease bya raiyat for a term exceeding nine 
years, and, therefore, a registered permanent sub-lease 
by aratyatis void and not binding even between 
the parties. 

Jarip Khan v. Durga Bewa, 15 Ind. Oas. 476; 16 
GO L. J. 144 17 0. W. N. 59, Fazel Sheikh v. 
Keramuddi Sheikh, 6 C. W. N. 916, Ramgatt Mandul 
v. Shyamacharan Dutt, 6 C. W. N. 619 and Basarat- 
ulla Mundle v. Rasirunnessa Bibs, 14.0. WN, 190, 
relied upon. 

Abdul Karim Patwari v. Abdul Rahman, 18 Ind. 
Cas. 864,16 O. W. N. 618; 15 0. L. J. 672, dissented 
from, 

A point of law can be taken at any stage. 

Appeal from the decree of the Sub-Judge 
of Nadia, dated May 28th, 1909, reversing 
that of the Munsif of Kushtea, dated June 
18th, 1908. 

Babu Mohint Mohun Ohakravart:, for the 


Appellant, 
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JUDGMENT. 


Cahnourr, J.— This second appeal has been 
preferred against the dismissal by the lower 
Appellate Court of a suit for the recovery of 
possession of an agricultural holding. The 
original plaintiff and defendant each claimed 
under a registered’ permanent sub-lease 
granted by the tenant, Chandra Kant Ma- 
jumdar. The learned Sub-Judge in the 
Court of Appeal below held that, regard being 
had to the provisions of section 85 of the 
Bengal Tenancy Act, 1885, such a sub-lease 
was void and conferred no title: whence it 
followed that the plaintiff could not succeed 
in ejectment against a person in the advan- 
tageous position of a defendant in possession. 

Tb is not without reluctance that I have 
arrived at the conclusion that this decision 
is right: and I say so for two reasons. In 
the first place, I have already joined, after 
argument, ina decidedly expressed opinion 
to the contrary—see Abdul Karim Patwari v, 
Abdul Rahman (1): while, in the second, it 
seems tome that justice, equity and good 
conscience are on the side of that contrary 
opinion, and I would not, if I could avoid it, 
agree to the construction of an enactment of 
the Legislature which enables a lessor to go 
behind and evade the terme of his own lease, 

In the circumstances, I must be excused 
for going into the matter rather more fully 
than I otherwise should. 


Section 85 of the Bengal Tenancy Act. 
1885 (VIIL of 1885) runs as follows: 85 
(3). Ifa ryot sub-lets otherwise than by a 
registered instrument, the sub-lease shall not 
be valid against his landlord unless made 
with the landlord’s consent: (2) A sub- lease 
by ‘a, ryot shall not be admitted to registration 
if it purports to create a term. exceeding nine 
(3) Where a ryot has, without the 
consent of his landlord, granted a sub-lease 
by an instrument registered before the com- 
mencement “of this Act, the sub-lease shall 
not be valid for more than nine years from 
the commencement of this Act.” 


The Act came into force on the lat Nov- 
r 1885: and, therefore, the transitory 
ons of the third sub-section quoted 
have become practically spent and 


years: 


embe | 

provisi 

above 
(1) 16 G. W. N. 618; 15 O, L. J. 672; 18 Ind. Cas. 


364, 
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may be ignored. What we are here cone 
cerned with is sub-section (2) alone. ° 

Now the language of this sub-section ig 
clear and unambiguous. Under it, the regis- 
tration of a permanent sub-lease, such as 
the sub-lease before us, is absolutely prohi- 
bited, registration against one person and 
not against another being unprovided for 
and, so far as I am aware, unknown to the 
law; and I venture to say that I agree in 
holding with the learned Chief Justice and 
Mr. Justice N. Ohatterjea in Jarip Khan v. 
Durfa Bewa (2), that registration accomplish- 
ed in contravention of this statutory prohi- 
bition can have no effect whatsoever. ln 
other words, the permanent sub-lease of the 
plaintiff in this case must be regarded as 
unregistered. But section 17 clause (d) of 
the Indian Registration Act, 1877—See now 
Act XVI of 1908—renders such a sub-lease 
invalid unless it is made by a registered in- 
strument; and under section 49 of the same 
Act, an unregistered instrument of the kind 
not only is powerless to affect any immove- 
able property comprised in it, but also can- 
not be received as evidence of any transaction 
affecting such property. The result, then, 
is this, that the plaintiff’s title-deed has 
no existence in the eye of the law and must 
be expunged from the record as if it had never 
been executed: and this is in atcordance with 
the view taken by Pratt and Geidt, JJ., in 
Fazel Sheikh v. Keramuddi Sheikh (3), by 
the same Judges in Ramgatt Mandul v. 
Shyamecharan Dutt (4), by Geidt, J., sitting 
alone, in Basaratullah Mundle v, Kastrunnessa 
Bibi (5) and by Jenkins, C. J., and N. R. 
Chatterjea, J., in the recent case already 
referred to. 

On the other hand, there are certainerulings 
which are said to indicate the view that, 
notwithstanding section 85 of the Tenancy 
Act, a sub-lease by a ryot for a term exceed- 
ing nine years is good as against him; and 
as I was myself a party to one of them, I 
feel it incumbent on me to refer to all. 

In Gopal Mondal v. Hshan Chander Banerjee 
(6), it was held by Ameer Aliand Pratt, JJ., 


(2) 17 0. W.N.59; 16 O.L. J. 144; 15 Ind. Cas. 


(3) 6 0. W. N. 916. R 
(4) GO. W. N. 919. . 

(5) 11 €. W. N. 190. 

(6) 29 0. 148. 
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that, where a 7yot had, without the consent 
of his landlord, granted a¢sub-lease by a 
written instrument registered before the 
commencement of the Tenancy Act, the sub- 
lease was invalid for more than nine years 
after such commencement as against the 
landlord, but not as against the ryot granting 
it. This, however, was a decision turning on 
the construction of sub-section (3) of sec- 
tion 85 and, as their Lordships themselves 
were at paing to point out, that sub-section 
has no connection with sub-section (2). The 
ruling, therefore, is really no authority on 
the point before us here. 

In Madan Ohandra Kapali v. Jaki Kartkar 
(7), the question depended upon a written 
sub-lease executed by a ryof in 1854 for an in- 
definite period, and Rampini and Prast, JJ., 
following Ameer Ali and Pratt, JJ., in the 
case just cited, held that sub-section (3) of 
section 85 did not render the sub-lease in- 
valid for more than nine years against the 
ryot, “the Legislature having unfortunately 
omitted to insert in this clause the words 
‘against hia landlord,’ which occur in clause 
(1).” Again, the ruling is not an authority 
on the construction of sub-section (2) of the 
section. 

In Tamijuddi v. Asgar Howladar (8), the 
sub-leare under consideration was nat one for 
more than nine years and, as Mitra and 
Chetty, JJ., remarked, there was, therefore, no 
bar to its registration. Consequently, although 
those learned Judges chserved that section 85 
of the Tenancy Act did not appear to them 
to prevent the creation of a right in an under- 
tenant to the extent of the right of the 
tenant himself, the observation was by way 
of obiter dicium, aud the supreme difficulty 
conneé¢ted with registration, with which we 
are confronted in the present instance, did 
not arise, and was not dealt with. Once 
more, then, I am bound to say that the 
ruling cited does not decide the point now 
before us. 


In Bipin Behari Hati v, Amrita Lal Bhutta- 
chart (9), the question was one of compensa- 
tion for the acquisition of land claimed by a 
sub-tenant, to whom a lease for more than 
nine years had been granted by the tenant 
before the coming into operation of the Te- 


(7) 6 0. W. &. 877. 
(8) 36 O. 256; 1 Ind. Cas. 942; 13 0, W, N. 183. 
(9) 90, L. J. 76; 3 Ind. Cas. 686, 


INDIAN OASES. 


793 


nancy Act; and Maclean, O. J., and Doss, J. 
held, following Gopal Mandul v. Hshan Ohader 
Banerjee (6) and Madan Ohandra Kapali v. 
Jaki Karitar (7), that sub-section (3) of sec- 
tion 83 applied only as between the sub- 
tenant and the superior landlord, so that the 
sub-tenant had an interest and was entitled to 
share in the award with the tenant. The 
decision is, therefore, on the same footing as 
those it followed. 


In Manik Borut v. Bani Oharan Mandal 
(10), Mukerjee and Coxe, JJ., held that sub- 
sections (1) and (2) of section 85 must be read 
together; that the question of the validity 
ofa sub-lease not created by a registered 
instrument may be raised by the landlord 
of the ryot, and by him alone; and that the 
invalidity created by sub-section (2) operates 
only in favour of such landlord. Bab the 
decision of the case was not rested on this 
point; for ib was inthe end held that the 
suit onght not to have been dismissed be- 
cause, even though the instrament, under 
which the plaintiff claimed, were inoperative, 
he had a subsisting interest when the action 
was commenced. 


Finally, there is the judgment in Abdul 
Karim Patwirt v. Abdul Rahman (1), to 
which, as I have said, I was a party, and in 
which it was held that, upon atrue inter- 
pretation of section 83 of Tenanoy Act, a 
permanent lease by a ryof is binding as 
between the parties to the contract. But 
the cases relied upon in support of that view 
were those of Tamyuddt v. Asga? Howldar(8) 
Bipin Behari Hitt v. Amriti Lal Bhuttacharji 
(9) and Manik Borat v. Bint Qahran Man lal 
(10), which, as I have shown above after a 
careful re-examination of the reports, are not 
authorities for the proposition. And, on a fresh 
and independent consideration of the section 
itself, I am forced to the conclusion that 
the effect of sub-section (2) cannot but be to 
render altogether void any sub-lease by a 
ryot fora term exceeding nine years. The 
doctrine of estoppel cannot, it seems to be 
well settled, bə invoked or applied so as to 
defeat the provisions of a statute; and, there- 
fore, | must hold that the learned Sub-Jadge 
was right in finding that the plaintiff’s sub- 
lease was worthless as the foundation of the 
title he had set up. 


(10) 18 C. L. J. 619; 10 Ind. Cas, 469. 
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It is further urged on behalf of the ap- 
pellants that the point, on which the decision 
of the learned Sub-Judge turas, was not 
raised in the Court of first instance at all, 
nor before the actual hearing of the appeal 
in the lower Appellate Court; that the latter 
Court ought not to have allowed it to be 
raised at that stage withont giving the 
appellants a further opportunity for proving, 
without the aid of the inadmissible instru- 
ment, that they had been inducted on to (be 
land as tenants and acquired a tenant-right 
and that the appellanis have been seriously 
prejudiced . 

As to this, it is, no doubt, true that 
the point seems to have been entirely 
overlooked till the appeal was argaed before 
the Sub-Jadge; bout it isa poiat of law, and 
I think that it could be taken at any stage. 
Whether or not a remand ought to have 
been directed is another matter dependent on 
the circumstances. In this instance, the first 
circumstance to be noticed is this, that the 
appellants, who evidently opposed the eon- 
tention in argument before the Sub-Jadge, 
did not suggest that a remand was necessary. 
In the next place, it is to be observed that 
the complaint now pressed is not mentioned 
in the grounds of appeal to this Court. Then 
there is no doubt as to the actual facts. 
That Chandra Kant Majumdar was, and that 
ib was well understood throughout that he 
was, è ryot is clear. Ib is clear from ths 
reference near the beginning of the Munsif’s 
judgment te the karfa (We, under-ryot’s) 
settlement alleged to have been made by that 
person with Rajai, the plaintiff's prede- 
cessor; the fact was apparently conceded 
before the Sub-Judge; and it is admitted 
before us. What happened was, as I have 
already indicated, that the provisions of 
section 85 of the Tenanay Act were entirely 
lost sight of by every one until the hearing 
in the lower Appellate Court; and, when the 
point was raiged there, it was argued on the 
one side that the appellants could not suc- 
ceed because they had no title under the 
sub-lease, and onthe other that their title 
under it was good save as against the 
superior landlord, who had never disputed 
it. That being so, I am not “disposed to 
order a remand now; and I need not, there- 
fore, consider the further question whether it 
would have been open to the appellants, 
whose under-tenancy admittedly began with 
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the execution o&the permanent sub-lease, to 
establish such an under-tenancy aliunde 
merely by proving—for that is all that is 
suggested to us by the learned Vakil on thoir 
behalf—that they paid their lessor nazarana 
on the execution of the sub-lease and rent in 
pursuance of it. In the result, then, I would 
dismiss the appeal with costs, fixing the 
hearing fee at one gold mohur. 

Beacacrorr, J.—I entirely agree. Ia fact 
I have recently taken the same view in 
Second Appeal No, 2954 of 1911. 

Assuming that sub-section (3) of sec- 
tion 85 was intended to be for the benefit of 
the superior landlord alone, much of the 
difficulty that may be felt with regard to 
sub-section (2) appears in the firet instance 
to have been created by the remark in 
Tamijuddt v. Asgir Howldar (8) that it 
must be taken to have been enacted for the 
benefit of the landlord alone, because it was 
placed between sub-section (1) and sub- 
section (3). I do not think the position of snb- 
section(2) leads to this conclusion. The scheme 
of the section is open to another explanation. 
Thelst sub-section contemplates sub-leases 
other than by registered instrnoment. Such 
are not to be valid at all against the saperior 
landlord, if made without his consent. The 
2nd sub-section provides, in effect that no 
sub-leases for more than nine years are to ba 
valid at all, whether with or without the 
superior landlord’s consent. Thess two sab- 
sections contemplated at the time that the 
Act was passed, and still contemplate, acts in 
the future. The 3rd sub-section, accepting 
the view that judicial decision has placed 
upon it, provided that a suab-lease for more 
than nine. years, already in existence eat the 
passing of the Act, should be ineffectual as 
against the superior landlord, in cases where 
he had not given his consent after the 
expiry of nine years from the commencement 
of the Act. This contemplated an act in the 
past. I donot think any sound argument, 
the effect of which is to restrict the general 
terms of sub-section (2), can be based on the 
fact that both of two future contingencies 
are dealt with before reference is mado to a 
past contingency. 

Appeal dismissed. 
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*ZAZAL ILAHI V. MUHAMMAD JAN, 


= PUNJAB CHIEF COURT. 
` Orvis Reviston Petition No. 1219 or 1912. 
January 31, 1913. 
Present:—Mr. Justice Kensington. 
FAZAL ILAHI—Ptaintirr— PETITIONER 


CETSUS 
MUHAMMAD JAN AND OTHERS— DEFENDANTS 
— RESPONDENTS. 


Punjab Courts Act (IV of 1912), s. 70— Civil Proce. 
dure Code (Act V of 1908), O. XXI, r. 98—Reviston— 
Dilatoriness of petitioner—Auction-purchaser entitled to 
recover where judgment-debtor has sume saleable interest 
—Appellaie Court deciding upon questions not ratsed in 
pleadings—Practice—Pleadings. 

Where revision was applied for about 17 months 
after the lower Appellate Court nad passed its decree, 
and no satisfactory explanation was forthcoming for 
the delay: 

Held, that it was not fair to the respondent that 
the case should be gone into on revision when the 
petitioner was extraordinarily dilatory. 

The Appellate Court is not competent to decide 
upon a question which was not raised by any one of 
the parties in his pleadings, or covered by the issues, 
or even advanced in the grounds of appeal. 

Under Order XXI, rule 93, Code of Oivil Procedure, 
1908, an auction-purchaser is entitled to recover his 
purchase money or some part of it even when the 
judgment-debtor had some saleable interest in pro- 
perty sold, 


Petition, under section 70 of Act IV of 
191%, for revision of the order of the District 
Judge, Attock at Campbellpur, dated the 
9th March 1911, reversing that of the Munsif; 
2nd class, District Attock at Campbellpur, 
dated the 22ad December 1910, decreeing 
plaintiff’s claim for Rs. 106. 

Mr. Muhammad Din, for the Petitioner. 

JODGMENT.—In this case, the lower 
Appellate Court has gone wrong on two 
points. Inthe first place, the appeal has 
‘been decided upon a question which was 
not ratsed by the defendant’s pleas, or covered 
by the issues or even advanced in the 
defendant’s grounds of appeal to the lower 
Appellate Court. At no stage of the case 
had the defendant urged that the plaintiff, 
auction purchaser, removed the materials of 
the house purchased and thereby com- 
pensated himself for the loss ineurred by 
him when it was decided by a decree dated 
the 2rd of March 1910 that the house had 
been wrongly sold. 

In the second place, the lower Appellate 
Court bas apparently based its decision upon 
the wording of section 315 of the old Civil 
Procedure Code, in which there was a 
stipulation that it must be found that the 
judgment-debtor had .no saleable . interest 
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in the property sold. The question should, 
however, have been determined with reference 
to the corresponding provision contained in 
rule 93 of Order XXI of the present Code, 
which doses not specify anything about 
saleable interest. Under the law as it 
standa now, an auction-purchaser is entitled 
to recover his purchase money or some 
part of it even when the judgment-debtor 
had some saleable interest in property sold. 

T should have been prepared to consider 
the propriety of interfering on revision 
under these circumstances if the petitioner 
had come to the Uhief Court in any reason- 
able time. it now appears, however, that 
revision was only applied for about 17 
months after the lower Appellate Court 
The only explanation 
which can be given of this extreme delay is 
that Ahmad died soon after the 19th of 
March 1911. This explanation is not satis- 
factory. Counsel is obliged to admit that 
the petitioner (son of Ahmad) first came to 
him on the 6th of June 1911. He was then 
told to obtain a copy of the decree in question 
and did not return till the 16th of January 
1912. He was then told to deposit transla- 
tion fees and did not do so till early in 
August 1912. Itis not fair to the respond- 
ent that the case should be gone into on 
revision where the petitioner is so extraordi- 
narily dilatory. The whole amount involved 
is only Rs. 106 and I find further from the 
record of the previous suit decided on the 
3cd March 1910 that the petitiener’s father 
did in fact remove the materials of the house 
which he purchased at auction. We have 
no means of saying what the value of these 
materials was, but there must have been a 
corresponding reduction in the loss which 
the purchaser actually suffered. I do not 
think it right to interfere on revision even 
though the lower Appellate Courb went 
wrong on both tbe points specified above. 
The petition is accordingly dismissed? 

No order as to costs of this Court as the 
respondent has incurred none. 

Petition dismissed. 
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COURT OF THE FINANCIAL COM- 
MISSIONER, PUNJAB. 

Revenve Reviston Permios No. 65 or 1912-13, 
January 24, 1918. 
Present:—Mr, Fenton: HG, 
SAJAWAL AND OTHERS— APPLICANTS 

TOTSUS s 
SODAGAR SINGH AND orHsrs— 


RESPONDENTS. 

Jurisdiction of Civil or Revenue Court—Punjab Land 
Revenue Act (XVII of 1887), ss. 45, 158—Punjab Ten- 
ancy Act (XVI of 1887), s.77 (3)—Specifie Relief Act 
(I of 1877), s. 42—Declaratory suit—Claim aki 
cognizable by Revenue Courts. 

In all cases, in which the subject-matter is "such as 
is mentioned’in section 158 of the Land Revenue Act 
and section 77 (3) of the Tenancy Act and similar 
statutory provisions excluding the jurisdiction of the 
Civil Courts, a suit in which relief in the form of a 
declaratory decree is sought is excluded from the 
cognizance of a Civil Court and is within the jurisdic- 
tion of a Revenue Court. 


Revenue Courts are not debarred from giving the 
equitable relief for which the Specific Relief Act 
makes provision in cases otherwise within their juris- 
diotion. 


Raja Nur Khan v. Musammat Darab Khatun, 25 P. 
R. 1889, Bahadur Khan v. Sardar, 89 P. R. 1895 and 
Attar Singh v. Ralia Singh, 189 P. R. 1906, followed. 

Rahmun v. Hashim, 73 P. R. 1910; 103 P. W. R. 
1910; 144 P. L. R. 1910; 7 Ind. Cas. 717, not followed, 


Petition for revision of the order of the 
Commissioner of Multan, dated the Sth 
October 1912, dismissing an appeal from the 
order of the Collector of Montgomery, dated 
the 13th May 1912, ordering the correction of 
the entries in the Record of Rights on appeal 
from the order of the Assistant Collector, 
first grades Montgomery, dated the 18th 
December 1911, dismissing the suit. 

Mr. Fazal Illahi, for the Applicants. 

JODGMENT.—The only question which 
it is necessary to consider in this revision 
application is whether the Collector, whose 
decision has been upheld in appeal by the 
Commissioner, was acting within jurisdic- 
tion in giving to plaintifis against defendants 
a decree which is of the nature of a 
declaratory decree under section 45 of the 
Land Revenue Act and Chapter VI of the 
Specific Relief Act, entitling plaintiffs who 
are landlords to have the Record of Rights 
corrected in such a way as to substitute 
“‘non-occupancy” for “occupancy” in the 
description of the rights of the defendants, 
their tenants, in respect of someof the 
land to which the suit relates. No question 
as to the jurisdiction of the Revenue Courts 
would have arisen but for the existence 
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of the Chief Court ruling in the caseof 
Rahimun v. Bashim (1). The ruling in the 
casein question practically amounts to a 
decision that Revenue Courts have no 
jurisdiction in a case falling under the 
Specific Relief Act, and the corollary is 
deducible that Revenue Courts are debarred 
from giving the equitable relief for whicn 
Act I of 1877 makes provision in cases 
otherwise within their jurisdiction, in which 
relief in the particular form contemplated 
by that Act is prayed for. 

The ruling in Rahmun v. Hashim (1) 
purports to follow the Division Beach ruling 
in Raja Nur Khan v, Musammat Darab 
Khatun (2) and dissents from the ruling 
in Bahadur Khan v. Sardar (3). But the 
learned Chief Judge, who is responsible for 
the ruling of 1910, did not refer, to his own 
decision in Attar Singh v. Rala Singh (4), 
in which he had cited with approval, and 
had followed, the ruling in Bahadur Khan 
v. Sardar (3). Mr. Justice Rivaz’s ruling 
in the last mentioned case has thus been 
followed by the learned Chief Jadge in 
1903, but has been discarded in 1910 
without any reference to the decision of the 
first mentioned year. 

[am unable to find in the Division 
Bench ruling of 1889 any authority for the 
view that asuib under section 45 of the 
Land Revenue Act may not be brought in 
a Revenue Court. What that case decides 
is that a person aggrieved by an adverse 
entry in a Record of Rights has two distinct 
remedies, viz. (1) a suit for a decla- 
ration as to the rights to which he claims 
to be entitled and (2) asuit in which the 
relief claimed is the correction af the 
record itself. The Division Bench held that 
while suits of the first description are 
cognizable by a Civil Court, even thovgh 
the declaratory. decree may, as a con- 
sequential measure, necessitate æ correction 
of the Record of Rights, suits of the second 
description are excluded from the cognizance | 
of a Civil Court because they are barred by 
section 158 (vi) of the Land Revenue Act. 
The point then, which iscommon to the three 
rulings, Raja Nur Khan v. Musammat Darab 
Khatun (2); Bahadur Khan v. Sardar (8) 

(1) 73 P. R. 1910; 103 P. W. R. 1919; 144 P. L. R, 
1910; 7 Ind. Cas. 717, 

(2) 25 P. R. 1839. 


(3) 89 P. R. 1895. 
(4) 139 P. R. 1906; 110 P, L, R, 1907. 
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antl Attar Singh v. Ralat Singh (4), 
is that 8 suit in which relief ia the 
form of a declaratory decree is sought 


is excluded from the cognizianca of a Civil 
Court and is within the jurisdiction of 
a Roevenite.Court in all eases in which 
the subject-matter is such as is mentioned 
in section 158 of tne Land Revenue Act 
and section 77 (3) of the Tenancy Act and 
similar statutory provisions excludiog the 
jarisdiction of the Civil Courts. 

In the ruling of 1910, relianca is placed 
on the cirsumstance that the preamble of 
the Specific Relief Act refers to “civil 
suits” only. I take it, however, that what 
is meant by “civil suits’ in this connection 
is not ‘suits in Civil Courts” but sunits of 
the civil nature, That suitsof the nature 
of those tried by Revenue Courts may 
bə ‘suits of a civil natare” is, I think, olear 
from the wording of section 5 of the Civil 
Procedure Code. When the Specific Relief 
Act was passed, the litigation babtween 
landlords and tenants, which was sab- 
sequently transferred to Revenue tribunals, 
was disposed of by the Civil Courts. I 
cannot think that the transfer was iatended 
to be accompanied by a withdrawal of 
authority to make usa of the equitable 
principles and procedure of Act I of 1877 
in those cases in which, owing to the 
statutory exclusioa of Civil Courts’ jurisdic- 
tion, cognizancas cau be taken by the 
Revenue Courts only. The inconveniencss 
which would result from the adoption of 
such a view would be aggravated by the 
recent amendment of section 77 (8) of the 
Tenaucy Act, effected by Punjab Act III 
of 1912,° 

For the foregoing reasons, I am con- 
strained to follow the rulings in the three 
cases, Raja Khan v. Musammat Darab Khatun 
(2). Bahadur Khan v. Sardar (3) and Attar 
Singh v. Rala Singh (4) in preference to 
Rahimun v. Hashim (1) and to hold 
that, in giving a decree declaring that 
in respect of certain areas the plain- 
tiffs are entitled to have the defendants 
shown in the Record of Rights as 
non-occupancy tenants, in substitution for 
the present entry recording occupancy 
rights, the Cellector has not exceeded his 
jurisdicbion. I, therefore, reject this ap- 
plication for revision. 

Application rejected. 
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ALLAHABAD HIGH COURT. 
Seconp Crivre Aepeat No. 405 or 1912. 
February 13, 1913. 
Present: — Justice Sir Henry Griffin, Kt., and 

Mr. Justice Chamier, 
RAM CHANDAR AND otae2s—Darrypants 
— APPELLANTS 
versus 


Khwaja ALI MUHAMMAD AND otusrs— 


PLAINTIFES —RA3PONDENTS. 

Muhammadan Law-~Mosque—Right of individual 
Muhammadan to swe —Civil Procedure Code (Act V of 
1908), O. I, r. 8—Constlitution of such suits —Reliej — 
Effect of suitby individual members of community — 
Declaratory decree — Discretion. 

In 1997, A., a Hindu, instituted n suit against six 
Muhammadans in respect of a mosque and the honses 
attached thereto, that had been mortgaged to him by 
a Muhammadan in charge of the mosque. A. obtain- 
ed a decree, in execution of which he attempted to 
take possession of the property on the 20th March 
1910, but B. and several others (Muhammadans) re- 
fused to deliver possession, alleging themselves to be 
in possession of the property like other Muham- 
madans. Then B. and his companions brought a suit 
against A. saying that cause of action accrued to 
them on the 20th March 1910, and prayed for a de- 
claration that the property was wakf, that it was in- 
tended to be used as a place for worship by all 
Muhammadans, that ib was not transferable and that 
A. had acquired no title to the property. The pro- 
perty was found to be wrkf: 

Held, (1) that the suit of 1907 was no bar to the 
present suit, there being nothing to show that the 
Muhammadans, who were made defendants to the suit 
of 1907, were sued as representatives of the Muham- 
madan community, or that the present plaintiffs in 
any way claimed under them, or were bound by the 
decision pronounced in that suit; 

(2) that the plaintiffs were entitled to maintain the 
suit; though a suit of this nature migh? better be 
brought on behalf of the Muhammadan community, 
and on objection taken in the Court of first instance 
the Court might well refuse, in the exercise of its 
discretion, to give declaratory relief unless the plaint 
was amended so as to constitute ib under Order I, 
rule 8 of the Code of Civil Procedure; 

(3) that the decision inthe case will be binding 
only as between the plaintiffs and the defendants. 

livery Muhammadan, who hasa right to use a 
mosque for purposes of devotion, is entitled to exercise 
such right without hindrance and is competent to 
maintain a suit against anyone who interferes with 
its exercise. 

Jawahra v. Akbar Husain, 7 A. 178, A. W, N. (1884) 
324; Dasondhay v. Muhammad Abu Nasar,8 A. L J 
710; 33 A. 660; 11 Ind, Oas. 36, followed. 


Second appeal fromthe decision of the 
District Judge ef Agra, dated the 6th Jan- 
uary 1912, 


Mr. 9. E. Dar, for the Appellants. 


Mr. Muhammad Ishaq (wilh him Mr. Ghu- 
lam Mujiaba), for the Respondents. 
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JUDGMENT.—Tbe plaintiffs in this case, 
who are Muhammadans, allege that in the 
timeof the Muhammadan Kings, a mosque 
and some houses were built in the town of 
Agra, that from that time the Muhammadans 
have always worshipped in the mosque and 
the property has all along” baen wakf, that 
sometime before 1875, the muéw tll: of the 
property murtgaged it to some Hindus but in 
a suit brought in the Court of the Subordinate 
Judge in 1875, it was declared that the pro- 
perty was wakf and the Mubammadans con- 
tinued to worship in the mosque as before, 
that the plaintiffs had received information 
that the fifth defendant, whenin charge of 
the mosque, transferred it to an ancestor of the 
defendants Nos.1—4 who are Hindus, that 
this mortgage was invalid and notwithstand- 
ing the mortgage the Mubhammadans conti- 
nued to use the mosque as before, that de- 
fendants Nos. 1--4 instituted a suit against 
six Muhammadansin 1907 and obtained a 
decree in execution of which they attempted 
to take possession of the property on the 20th 
March 1910 but the plaintiffs refused to de- 
liver possession alleging themselves to bo 
in possession of the property like other 
Muhammadans. The plaintiffs say that 
the cause of action accrued to them on 
the 20th of March 1910 and they pray for a 
declaration that the property is wakf, that 
it was intended to be used as a place of 
worship by all Muhammadans, that it was 
not transferable and that defendants Nos. 1—~ 
4, had acquired no title to the property. 
The defendants denied that the property 
was a mosque or that it had been used by 
Muhammadans as such. They pleaded that 
the suit was barred by section 11 of the Code 
of Civil Procedure and also by limitation. 
They pleaded farther that the right of the 
Muhammadans,if any, was barred by the long 
continued adverse possession on the part 
of the defendants and their predecessors. 
Both the (Courts below have come to the 
conclusion that the property now in suit 
is part of the property which was in suit 
in 1875 and that the defendants have failed 
to prove adverse possession for more than 
twelve years. The District Judge says that 
the defendants may have beén in possession 
of the property off and on but they have not 
held possession continuously for the requisite 
period. We must accept these findings, 
Thero is nothing to show that the Muham- 
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madans, who, were made defendants to the 
suit brought ne the present defendants in 
1907, were sued as representatives of tha 
Muhammadan community or that the pre- 
sent plaintiffs in any way claim under them 
or are bound by the decision pronoanead 
The only question which 
admits of any doubt is whether the pre- 
sent suit ig maintainable. We have been 
referred to a large nambar of decisions of 
this and other High Courts and it is con- 
tended that such a sait as this cannot be 
maintained unless it is constituted under 
Order I, rule 8 of the Code of Civil 
Procedure and that individual Mubam- 
madans are not entitled to reliefs such as are 
claimed in the present suit, There can, 
ws think, be no doubt that a suit of this 
nature might be brought on behalf of the 
Muhammadan community, and we think that 
if the defendants had raised the question 
in the Court of fiesh instanca, the Munsif 
might well have said that in the exercise of 
his discretion he would not give declaratory 
relief unless the plaint was amended and the 
suit was brought on behalf of the whole 
Muhammadan community. There has boen 
a great deal of litigation about this property 
and if would have been well if the suit had 
been so constituted as to put an end to all 
disputes once for all. Ib is difficult to see 
how the decision arrived at ‘in the present 
case could be taken advantage of by, or be 
held binding on, the Muhammadan com- 
munity in general. Bab it seems to us that 
on the authorities, we are bound to hold that 
the plaintiffs are entitled to maintain the 
suit. In the case of Jawahra v, Akbar 
Husain (1), it was held by a Fall Bench of 
five Judges that every Muhammadan who 
has a right to use a mosque for purposes of 
devotion is entitled to exercise such right 
without hindrances and is Competenb to 
maintain a suit against any one who inter- 
feres with its exercise irrespective of the 
provisions of sections 30 and 539 of the 
Code of Civil Procedare, 1882, In the pre- 
sent case, the defendants interfered with the 
rights of the plaintiffs and attempted to 
turn them out of the mosque. We are bound 
to follow the decision of the Full Bench 
which has been followed in other cases and 
we must, therefore, hold that the plaintiffs 


(1) 7 A. 178; A. W. N. (1884), 324, 
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are entitled to maintain this syit. There are 
other cases in this Court in which the Fall 
Bench decision was followed, the latest case 
being that of Dasondhay v. Muhammad Abu 
Nasar (2). The relief claimed by the plain- 
tiffs is perhaps a little wider than it should 
have been. But the defendants did not 
object to the form of relief claimed in the 
Court of first instance nor in their grounds 
of appeal to the lower Appellate Court 
did they eontend that the suit should bave 
been constituted under Order J, rule8. The 
decision in this case will, as the District 
Judge has observed, be binding only as bet- 
ween the plaintiffs and the defendants. In 
these circumstances, we do not think it ne- 
cessary to interfere with the decree. The 
appeal is dismissed with costs. 


Appeal dismissed. 


E (2) 8 A. L. J. 710; 83 A. 660; 11 Ind. Cas, 36, 


PUNJAB CHIEF COURT. 
Finst Civic Appean No. 633 cv 1908. 

i ' January l4, 1913. 

Present: —Sir Arthur Reid, Kr., Chief Judge, 
and Justice Sir Frederick Robertson, Kr. 
RAHMATULLAH KHAN— DEFENDANT 

— APPELLANT 
versus 


“SECRETARY or STATE ror INDIA In 


COUNCIL—P.atntive— Rest onpent. 

Evidence Act (1 of 1872), ss. 35, 36, 883—Admissi- 
bility of maps and plans prepared by patwaris not in 
discharge ofetneir circle duty—Rough copy of document 
—Fair copy —Original —Standing by, when amounts 
to abandonment of one’s rights — Building not erected in 
bona fide belief of ‘builder's title—Equttable rights 
of owner of iand—Stranger building on land—Improve- 
ment—Compensation. 

The suit was for possession of certain land, situate in 
Mahalla Ganj Sultani, Multan City, on the allegations 
that Government was owner of the land in suit, and 
that some time subsequent to 1871 defendant or his pre- 
decessors, wrongfully and without consent of Govern- 
ment, took possession of the land and erected houses 
and refused to vacate the land. The defendant pleaded 
that his possession was lawful, that he inherited the 
land and buildings from his ancestors who had been 
in possession and built houses onthe land more than 
100 years ago? 

In 1861, on obje@tion to the assessment of rent in 
respect of the land by the Municipal Committee, it 
was ordered by the Commissioner that rent should 

not be levied and subsequently this order was in- 
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terpreted to confer a merely personal exemption from 
liability to be assessed with ground rent on all persons 
residing in 1864 in the Ganj, who had themselvgs re- 
sided, or were successors of persons who had resided 
there rent free since annexation. 

In 1871, a detailed survey of the city was made, and 
a special khasra prepared showing the plots owned 
by the Government.e The original map was prepared 
on paper, and from it one on cloth was made. There 
was no settlement in progress, however, at the time 
the shajra and khasra were prepared. No notifica- 
tion for the preparation was made by Government, 
It was not clear under what authority the survey was 
ordered. The work was done by patwaris, but it was 
outside their regular circle duty. They were speci- 

ally deputed to this work, and they got special re- 
ward for it: 

Held, (1) that the plaint as framed did not admit 
that the possession of the defendant had been adverse 
since 1871; 

(2) that the maps, and plans, and stutements, made 
and compiled in 1871, were made by the authority of 
Government for a public and not a private purpose, 
and that the patwaris, who preparedand compiled them, 
were Government servants; that these documents must 
be presumed to be accurate under section 83 of the 
Evidence Act, and that the statements contained in 
them were relevant facts under sections 25 and 36 of 
the said Act; 

(3) that the map on cloth must be accepted as an 
original ard not as a copy, the so-called original being 
only a rough copy, destroyed when the fair copy was 
completed; 

(4) that the documents, prepared in 1871, threw the 
onus of proving the defendant’s acquisition of title on 
him, section 36 of the Evidence Act being applicable. 
to maps and plans prepared as those in question 
were; 

(5) thai, noither the defendant nor his ancestors 
were in adverse possession before 1871, and the suis 
was within time; 

{6} that the right set up by the defendant’s ancestor 
in 1866 was not as owner but as occupier without 
payment of rent, which had never been demanded;. 

(7) that on the record it conld not be held that the 
Government ever admitted the defendant’s title, or 
that the latter had established that title; 

(8) that no standing by, such as would induce the 
belief that Government intended to forego its right, 
or acquiescence by Government in the building, had 
been established; ; 

(9) that having regard to the assertion by Govern- 
ment of its tible before the present buildings on the 
land in suit were erected, and the position adopted 
by the defendant’s ancestor , it could not be held, that 
those buildings were erected under the bona fide 
belief that the builder had title to the land in suit; 

(10) that the Government's abstinence fora con- 
siderable period from suing for possession, the suit 
being within limitation, did not create an equity in 


. favour of the defendant such as deprived the Govern. 


ment of its strict rights, that the latter had the option 
of making the defewdant remove the materials of hig 
buildings or paying compensation for the value of the 
buildings. 

The Government's position differs from thatof a 
private owner, and a period of abstinence from uit, 
which would be excessive in a private owner, is nob 
excessive in the case of Government. 
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First appeal from the order of the Distric&é 
Judge, Multan, dated 19th March 1908, 
decreeing the claim. 

The Hon’ble K. B. Mr. Muhammad Shaft 
and Mr. Shah Nawaz, for the Appellant. 

The Government Advocrle, for the Res- 
pondent. 


JUDGMENT.,—This appeal was argued at 
considerable length and although the 
value of the subject-matter is not very great 
and the facts involved ‘are nob very com- 
plicated, we reserved judgment for further 
careful consideration because» we were in- 
formed that the decision would very possibly 
be a precedent in suits in respect of property 
of great value at Multan. The facts have 
been dealt with in considerable detail by the 
learned District Judge, who has found that 
the land in suit is the property of Govern- 
ment, that the defendant-appellant has not 
acquired title to ib by adverse possession or 
otherwise, and that heis not entitled to 
compensation for buildings on the lands and 
is entitled only to remove the matarials of 
those buildings. 

The issues framed were: 

(1) Is the plaintiff not the owner of the 
land in suit? 

(2) Is defendant's possession advarse P 

(3) To what relief, if any, is plaintiff en. 
titled ? 

(4) Is the value of the land less than that 
stated in the plaint ? 

No argument was addressed to us on the 
4th issue and it was not mentioned in the 
memorandum of appeal. 


On the other three issues, thirteen grounds 
of appeal were filed and the following autho- 
rities were cited on either side. 

(1) Thakoor Ohunder Poramanick v. Ramdhone 
Bhuttacharjee (1), in which it was held that 
buildings and other such improvements made 
on land in the mofussil do not, by the mere 
accident gf their attachment to the soil, 
become the property of the owner of the 
soil, and that if he who makes the improve- 
ments is not a mere trespasser but is in 
possession under any bona fide title or claim 
of title, he is entitled either» to remove the 
materials or to obtain compensation for the 
value of the building at the option of the 
owner. 


(1) 6 W. R. 228 (F. B.). 
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(2) Omirta Nall Chowdhry v. Kalee PersRad 
Shaha(2),in which it was held that the acca- 
racy of a thakbust Ameen’s map, which is as- 
sumed in the Evidence Act, means accuracy of 
drawing and correctness of measuremenf, but 
certainly does not refer to laying down of 
boundaries according to the rights of parties 
and that to be binding on the parties to 
a suit such a map must be supported by 
evidence that it was drawn in their presence 
or in that of their agent. 


(3) Ram Ohunder Rao v. Bunseedhur Naik 
(3), in which it was held, with reference to sec- 
tion 83 of the Evidence Act, that chittas made 
by Government for its own private use are no- 
thing more than documents prepared for the 
information of the Collector and are not evi- 
dence against private persons for the pur- 
pose of proving that the lands described 
therein are or are not ofa particular character 
or tenure. 


(4) Jarao Kumari v. Lalonmonit (4), in 
which it was held that a thakbust map made 
at a revenue sarvey by an Ameen, who had no 
authority to determine what lands were 
debutter but oriy to lay down and to map 
boundaries, cannot be treated as raising a pro- 
sumption of correctness within section 88 of the 
Hvidence Act on the question as to the amount 
of debutier land in one of the village mapped. 


(5) Bai) Nath Singh v. Suthu Mahton (5), 
in which it was held with reference to sec- 
tions 35 and 74 of the Evidence Act that 
a tevskhana register prepared by a patwart 
under rules framed by the Board of Revenue 
under section 16, Regulation All of 1817, is 
not a ` “public document, ” and that the patwart 
preparing it is not a public servant.” 


(6) Kanto Prashad Hazari v. Jagat Ohandra 
Dutta (6), in which ib was held that a 
map made by a Deputy Collector for the 
purpose of settlement of land forming the 
silted bed of a river is not one which is 
admissible in evidenca under sections 36 and 
83 of the Evidence Act, but that its ac- 
curacy must be proved before it can be 
admitted in evidence. 


(2) 25 W. R. (F. B.) 179. A 
(3) 90. 741. 

(4) 18 0, 224 (P.O); 17 L A. 145. 
(5) 18 GC. 534. 

(6) 23 0. 335. 
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(7) Mohini Mohan Roy v. Promoda Nath Roy 
(7), in which it was held that the doctrine of 
constructive possession applies only in favour 
of a rightful owner and must not, as a rule, be 
extended in favour of a wrong-doer whose 
possession must be confined to land of 
which he is actually in possession. 

(8) Mohi Chow thry v. Dhiro Missrain (8), 
in which it was held that the measurement 
pipers, prepared by a butwara Amin deputed 
by the Collector to make a partition, do not 
come within section 35 of the Evidence Act. 

(9) Framji Cursetji v. Goculdas Madhawjt 
(9), in which it was held that where a small 
piece of land of no present nse to its owner 
was occupied without objection for more 
than 12 years by his neighbour, who placed 
on it flimsy and temporary structures, as a 
privy and sheds for cows, goats, and fowls and 
a but fora cartman, suth user was insufficient 
to give the neighbour a title by adverse pos- 
session, user of this sort in similar circum- 
stances being common in this country exciting 
no particular attention and being neither 
intended to denote nor understood as denoting 
— On the one side orthe other —a claim to 
the ownership of the land. It was conse- 
quently held that the neighbour's claim by 
adverse possession had not been established. 


(10) Dattatraya Rayaji Pai v. 8. N. Pat 
(10), in which it was held that where A. occu- 
pied land with permission of B., the owner, 
and erected buildings and otherwise expended 
money upon it, the parties being related and 
living near each other and B, constantly visit- 
ing the land and knowing what A. was doing 
but making no objection, B, was not entitled, 
merely because A. subsequently signed an 
acknowledgment of liability to rent in B.’s 
favour, to recover possession of the land or 
acquire the removal of the building without 
recouping A. the money expended by him on 
the lands and buildings. $ 

(11) Premji Jivan Bhate v. Haji Qassum 
Juma Ahmed (11), in which it was held that, 
if a stranger builds on the land of another ba- 
lieving it to ba his own, the owner is entitled 
to recover the land, the stranger basing en- 
titled only to remove the building in the 


(7) 24 CO. 256; 1 O, W. N. 804. 
(8) 6 OSL. R. 139. 

(9) 16 B. 338. 

(10) 17 B. 736. 

(11) 20 B. 298, 
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absence of special circumstances constibuting 
a standing by, such as would induce the 
belief that the owner intended to forggo his 
right, or acquiescence by the owner in the 
building. It was further held that delay 
in suing by the owner is notin itself sufi- 
cient to create in equity in favour of the 
persons spending money on the land such 
as would deprive the owner of his strict 
rights. 

(12) Jethalal Hira Ohand Vakil v. Lalbhai 
Dalputbhai Seth(12), in which it was held that 
where the defeudant eucroashed on an abut- 
ment of the wall of the plaintiff standing on 
the plaintiff’s land, dividing the properties of 
the parties and the abutment being on the 
defendant’s side of the wall, relief by way 
of injunction was the proper reimedy inas- 
much as to allow compensation would be to 
let a trespasser put a value on another man’s 
property and deprive him of it against his 
will 

(13) Pinayakrao Ginpit Raov. Vidiashankar 
Bharati, (13), in which it was held that, if a 
stranger builds upon toe land of another, 
believing it to be his own, the owner is e2- 
titled to recover the land with the building 
on it unless there are special cirsumstancas 
amounting to a standing by on the part 
of the real owner such as to induce the 
bəlief that ha intended to abandon hi3 
rights. 


(14) Oho's'talingt Naicken v. Muthusimi 
Naicken (14), in which ib was held that where 
the defendant has used as a bacityard a small 
piece of land situate between his house and 
that of the plaintiff, and his brother more 
than 12 years later began to bnild on it, 
whererpon the plaintiff protested and sued 
for possession within two years of the opm- 
mencement of building, the suit was not 
barred by limitation. Distinction was drawa 
between thea ocsupation of a larga area of 
land paying rent and the occupation of the 
few square yards of vacant land, the Court 
remarking that the acts uecessury to estab- 
lish adverse possession in the two casas are 
vary different. 

(15) Udha Begum v. Imam-ud Din (15), in 
which it was held that the plea of acqutescenca 


(12) 28 B. 298; 6 Bom. L. R. 86. 
(18) 9 Bom. L. R, 404. 

(14) 21 M. 53. 

(15) 1 A. 82. 
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is applicable to suits for which a fixed term of 
limitation is prescribed by law bub that 
mere delay in enforcing a right does not 
constitute acquiescence. It was consequently 
held that, where the defendants took pos- 
session of, and erected buildings on, land 
known by them to be the property of the 
plaintiff without applying to her for consent 
and she, knowing that they were building 
on the land, abstained for one or two years 
from suing to eject them, the delay in 
instituting a suit was mob sufficient to 
deprive the plaintif of her right to recover 
possession. 

(16) Gouhar v, Fazla (16), in “which it was 
held that mere delay on the part of an 
owner of land in suing a person in posses- 
sion without title, who erects buildings on 
the land, does not entitle the possessor to 
be maintained in possession, and that the 
particular relief to which the possessor so 
situate is entitled must depend upon the 
circumstances of the case. It was conse- 
quently held that where trespassers had 
erected kutcha buildings on land, the owners 
of which sued in ejectment six or seven years 
after the buildings, the latter were entitled 
to possession of the land and the trespassers 
were entitled only to remove the materials 
of the buildings. 


(17) Ramdhan v. Kura Mal (17), in which 
it was held that the general rule applicable to 
the case of one man building on the land of 
another, is that the buildings do not go as of 
right to the owner of the soil but that 
whether the builder shall merely be allowed 
to remove his materials, or the owner of the 
soil should (1) take them over at a valuation 
or (2) content himself with a ground rent, 
must depend npon the particalar cireum- 
stances, more especially the conduct of the 
parties themselves in each particular case. 


(18) Ramzan Ali v. Basharat Ali (18) in 
which it was held that allowing waste land to 
remain waste cannot be treated as discontinu- 
ance of possession and that the onus of 
proving when possession became adverse is 
on the party setting up adverse possession, 
the proprietor huving merely to prove 
prima facie title, not extinguished by limita- 
tion. 


(16) 53 P. R. 1878, 
(17) 38 P. R. 1889. 
(18) 105 P. R. 1901. 
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(19) Shahabal Shah v. Ganesh Dass (19), in 
which it was hald that mere non-occupatior 
and non-cultivation of unculturable land for 
a long period do not, in the absence of motive 
for abandonment, and of evidence of inten- 
tion to abandon or of adverse possession for 
the statutory period, constitute abandonment, 

The suit was for possession of certain land 
situate in Mohalla Ganj Sultani, Multan City 
and was based on the allegations that Govern- 
ment was owner of the land in suit and that 
some time subsequent to 1371 defendant or 
his predecessors, wrongfully and without con- 
sent of Government, took possession of the 
land and erected houses and refused to vacate 
the land. The defendant replied that, his 
possession was lawful, that he inherited the 
land and buildings on it from his father-and 
that his ancestors were in possession in the 
time of Nawab Muzaffar Khan and built 
houses on the land more than 100 years ago. 
The first point taken for the appellant was 
that the plaint admitted that the possession 
of the respondent had been adverse since 
1871. This is not strictly accurate. The 
allegation in the plaint is that after Govern- 
ment had asserted its right tothe land in 
dispute, the appellant or his predecessor, at 
some time subsequent to 1871, entered upon 
and took possession of the land and erected 
houses or it. The next contention was that 
the initial onus of proving title was on the 
plaintiff. This contention has been dealt 
with at considerable length in the judgment 
of the learned District Judge and we concur 
in the reasons recorded by him for holding 
that the maps and plans and statements made 
and compiled in 1871 were made by the 
authority of Government and for a publie and 
not a private purpose, and that the petwaris 
who prepared and compiled them were Gov- 
ernment servants, the result being that these 
documents must be presuraed to be accurate 
under section 83, and that the statements 
contained in them are relevant facts under 
sections 85 and 86 of the Evidence Act, 
They were not made for the purposes of any 
particular cause, were made by public 
servants under, orders of Government and 
differ -from the documents held in the 
authorities above cited to require proof of 
accuracy. We coneur in the’ reasons recorded 
by the learned District J adge, for” holding 


(19) 63 P, R. 1907; 39 P, L. R. 1907, 
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that’ Exhibit P-4 must be accepted as an 
ofiginal and not as a copy the so called 
original being only a rough scopy, destroyed 
when the fair copy, Exhibit P-4, was com- 
plete, and in the reasons recorded for holding 
that the issues Nos. 1 and 2 were correctly 
framed. Counsel for the respondent did not 
seriously attack the lower Conurt’s finding 
that the documents of 1900—1901 do not 
“constitute a Record of Rights and this question 
ceed not be considered.. 

The next contention to be considered is 
that the buildings on the land in suit were 
very old. This contention has been dealt 
with at considerable length in the judgment 
below, and cogent reasons, in which we 
concur, have been recorded for the conclusion 
that, although old houses probably existed on 
the land in dispute, the buildings now on the 
land were erected at some time subsequent 
to 1871. In this Court, it was contended for 
the appellant that the absence of evidence of 
acquisition by the appellant was natural and 
that the presumption must be that his 
possession was lawful. As above stated, we 
concur with the Court below in the PA Ka 
sion that the documenis prepared in 1871 
threw the onus of proving the plaintiff’s 
aquisition of title on him, section 36 of the 
Evidence Act being applicable to maps and 
plans prepared as those in question were, 

_ The plea chat the suit is barred by the 
60 years’ rule of limitation and that the 
? 
possession within limitation bas not been 
proved, has been specifically and conclusively 
met by the Court below. In 1866, Govern- 
ment asserted its right to the land in suit, 
the houses on which were assessed by the 
Municipal Committee to rent in April 1866. 
The residents of mohalla Ganj Sultani repre- 
sented to the Commissioner that the assess- 
ment torent was an unjust innovation and 
asserted their title to the land. The Com- 
missioner forwarded the petition to the 
Deputy Commissioner, noting that if the 
petitioners had never paid rent from the 
beginning of the British rule, they should not 
now be made to pay. On this, the Deputy 
Commissioner ordered that rent should not 
be levied from the residents of the muhalla, 
These orders were subsequently interpreted 
as conferring a merely personal exemption, 
from the fiabiJity of being assessed with 
ground rent, on all persona residing in 1864 
jn the Ganj, who had themselves resided, 
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or were successors of persons who had 
resided there rent free since the annexation. 
The appellant's ancestor, Saadullah, wag one 
of those from whom rent was demanded, and 
there was a clear assertion of title against 
him. We concur with the Gourt below in 
the conclusion that there was no adverse 
possession before 1871, 2. e., that neither the 
appellant nor his ancestors were in adverse 
possession before 1871, 

The plea that the written statement has 
been mistranslated:and that the words kabiz- 
wa-mutsarif mean “possessing and absolutely 
owning”, not “being in possession and occu- 
pation” does not affect the case, in our view 
of the facts established andthe law applica- 
ble, and it is unnecessary to consider whether 
tasarf necessarily implies ownership. 

On the question whether the appellant’s 
ancestors set up title as owners in and sub- 
sequently to 1865, we concur with the 
Court below in the conclusion that the right 
set up was not as owner but as occupier 
without payment of rent, which had never 
been demanded. On the record, it cannot 
be held that the respondent ever admitted 
the appellant’s title as owner or that the 
latter has established that title. 

The only remaining questions for decision 
are whether the respondent was estopped from 
suing for possession and the relief to which 
the respondent is entitled. 

On the record aud the authorities, we hold 
that the first of these questions must be 
answered in the negative. 

No standing by, such as would induce 
the belief that the respondent intended to 
forego his right, .or acquiescence -by the 
respondert in the building has been 
established. Having regard to the assertion 
by the respondent of his title before the 
present buildings on the land in suit were 
erected and the position adopted by the 


appellant’s ancestor, it cannot be held that 


those buildings were erected unden the 
bona fide belief that the builder bad title to 
the land in suit. 

On the authorities, the respondent’s 
abstirence for a considerable period from 
suing for possession, the suit being within 
limitation, does not create an equity in 
favour of the appellant such as deprives the 
respondent of bis strict rights and the latter 
has the option of making the appellant re- 
move the materials of his buildings or pay- 
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ing compensation for the value of the build- 
ings. The respondent’s position differed 
from*that of a private owner and a period 
of abstinence from suit which would be 
excessive in a private owner is not excessive 
in this case. Š 

Counsel for the respondent stated, and itb 
was not seriously denied, that the appellant 
had declined to purchase the land in suit 
or to pay rent, and, the suit being in 
ejectment and not under the Specific Relief 
Act, the decree of the Court below must be 
affirmed, the respondent having exercised his 
option and sued in ejectment. * 

The respondent may very possibly see 
his way to acting leniently in the matter 
put itis optional with nim to execute his 
decree as it stands or meet tle appellant 
half way in some course more favourable to 
the latter. The appeal fails and is dismissed 
with costs. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 

Seconp Orvik Appear No, 1058 or 1909. 

February 27, 1913. 
Present:—Mr. Justice Rattigan and 
e Mr. Justice Chevis, 
ALAM SHAH— PLAINTIFE —APPRLLANT 
versus 
NURZAMAN SHAH AND ANOTHER — 
DEFER DANTS— RESPONDENTS, 

Estoppel— Plaintif objecting to certain document in 
previous sut by defendant— Withdrawal of suit upon 
objection—Plaintif estopped from suing upon the same 
document. 

A plaintiff, who by taking objection to the admissi- 
bility of a certain agreement upon which the defend- 
ants relied, practically compelled them to withdraw 
their previoits suit, is estopped from asking the Court 
to grant him a declaratory decree upon the basis of 
that very agreement. 

Second appeal from the decree of the Divi- 
sional Judge, Rawalpindi Division, dated the 
18th August 1908, reversing that of the 
Munsif, Ist class, Attock, Gated the 28th 
May 1908, decreeing plaintifs claim. 

Dr. Muhammad Iqbal and Mr. Barris, for 
the Appellant. 

Mr. Nanak Chand, for the Respondents, 
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JUDGMEN'.—The pedigree-table of the 
parties is as follows:— 


NUR SHAH 
r 
Shah Zaman, Dadan Shah, 
Ghulam Shah, 
widow Musammat 
L Bakhtawar, No. 1. 
A 


[ | p 
Muhammad Shah, Sayyed Amir, Sayyed Mohiud 
Din, widow 
Alam Shah, Musammat 
plaintiff. Bakhtawar, No. 2. 
q 
| 
Nur Zaman, Saidan Gul, 
defendant. defendant. 


In 1903, Musammat Bakhtawar No. I, 
widow of Ghulam Shah, died leaving a very 
considerable quantity of land (about 2,800 
kanols) in four different villages and after 
her death, the plaintiff, Alam Shah, and the 
defendants, Nur Zaman and Saidan Gul, 
appear to have arranged between themselves 
for a division of the said property inter se. 
At that time, Musammat Bakhtawar No. 2, 
widow of Sayyed Mohind Din, was still alive, 
and the plaintiff and the defendants appar- 
ently egreed to allow her to hold some 200 
(two hundred) bighas of the land which origi- 
nally belonged to Ghulam Shah. As far as 
we can see from the record, this arrangement 
was acted upon, and in 1603, when Musammat 
Bakhtawar No, 2 died, the present defendants 
brought a suit against the plaintiff for their 
half share of the 200 (two hundred) tdghas 
which had been allotted to the deceased 
woman. In that suit, Alam Shah pleaded 
that the parties bad taken possession in 
equal shares of the whole of the property of 
Ghulam Shah; that a written agreement 
had, no doubt, been executed by them, but 
that it was inadmissible in evidence as being 
unregistered and unstamped; and he further 
pleaded that if Nur Zaman and Saidan Gul 
desired partition of the property, their proper 
course was to go to the Revenne Officers. 
Asa result, it would saem, of this plea, Nur 
Zaman and Saidan Gul decided té withdraw 
their suit, which they did wifh the permis- 
sion of the Court. They thereafter applied 
to the Revenue Officers for partition, where- 
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ufon Alam Shah in his turn¢ proceeded to 
the Civil Courts and instituted a suit for a 
declaration that the property in suit, which 
related to some 85 kanals of land in Mauza 
Patwali, was not liable to partition. The 
ground upon which Alam Shah based his 
claim for such a declaration was that the 
parties had agreed, after the death of Musam- 
mat Bakhtawar, to privately partition the 
property inier se and had actually done so. 
In support of this assertion, he relied on the 
very agreements to the admissibility of which 
he had taken objection in the previous suit 
by Nur Zaman and Saidan Gaul. Alam 
Shah’s suit was decreed by the Munsif, but 
on an appeal by the defendants, it was very 
rightly dismissed by the Divisionel Judge. 
He has preferred a further appeal to this 
Court, but we can find nothing to be said in 
favour of his contentions. Onthe contrary, 
his conduct has been such as to put him out 
of Court, and we cannot conceive of a clearer 
case of estoppel than the present. The 
plaintiff by taking objection to the admissi- 
bility of the agreements upon which Nur 
Zaman and Saidan Gul relied practically 
compelled those persons to withdraw tneir 
previous suit, and he now has the effrontery 
to ask the Court to grant hima declaratory 
decree upon the basis of those very agree- 
ments. We have no hesitation, therefore, 
in rejecting this appeal which stands dismiss- 
ed with costs. 

Oivil Appeal No. 835 of 1911 is closely 
connected with the present appeal and the 
point involved is exactly the same. We, 
therefore, dismiss it also, but as no Counsel 
appeared in that case, we make no order for 
costs. ° 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Seconp UIVIL Appears Noa. 2884 or 1908 
AND 382 or 1909. 

February 18, 1913. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

HARI CHARAN BOSE, AND ON HIS DEATH 
NARESH CHANDRA BOSE — 

a PLAINTIFRF-—APPRLLANT 
° versus 
HARI DAS ROY AND OTHERS— DEFENDANTS 


— RESPONDENTS. 
Estoppel—Estoppel by conduct—Acquiescencée—Sur- 
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plus proceeds of revenue sale—Withdrawal of certain 
share by plaintiff leaving balance at disposal of co-sharer 
Creditor of co-sharer taking away balance to plasntiff’s 
knowiedge without objection-~Suit by plaintiff for 
balance after about three years, whether maintainable. 

A certain property was sold for arrears of Govern- 
ment revenue. The surplus sale-proceeds belonged 
to three brothers, P., S. and Z The plaintiff had pur- 
chased the rights of S.and D. and he took away two- 
thirds of the proceeds, leaving the balance at the dis- 
posal of P. Defendant No. 1, the creditor of P., took 
the balance out in January 1904, and the plaintiff 
made no objection, In January 1907, he brought this 
suit against Ps creditors for the recovery of the 
money taken away by them, on the allegation that the 
price realised by the revenue sale was solely for Ds 
third share of thè property and the plaintiff was in 
equity entitled to the whole of the money. 

Held, thet the plaintiff, by his conduct and by ac- 
quiescence, made the transaction of the defendant 
in withdrawing the money, although it might have 
been impeachable atthe time, unimpeachable after 
such a lapse of time, 


Appeal from the decree of the District 
Judge of Khulna, dated September 7th, 1908, 
reversing that of the Sub-Judge of that 
District, dated May 8th, 1908. 

FACTS.—A certain property bslonged in 
equal shares to three brothers, Promotho 
Nath, Satya Prosad and Lalit Mohan Pal 
Chowdhuri (defendants Nos, 2, 3and 4). 
Hari Das Roy and Sarat Chandra Roy 
obtained decrees against the brothers afore- 
said, and the former Hari Das in execution 
of his decree got the shares of the brothers 
sold in separate lots; the share of Promotho 
was purchased by his daughter Manorania, 
and the plaintiff purchased the shares of 
Satya and Lalit, the other two bsothers, on 
January 23rd, 1903. 

Default had, however, been made in the 
payment of the revenue of the January kist 
of 1903, und for that default the estate was 
sold by the Collector and purchased by one 
Surendra Nath Banerjee for Rs, 32,000, on 
March 28rd, 1903. 


On June 24th, 1903, the plaintif put in 
a petition before the Collector (Exhibit C) 
stating that a third of the sarplus sale 
proceeds belonged to Promotho, a third to 
Sataya, and the other third to Lalit, and 
asked that he might, as purchaser of the 
shares of the last two brothers, be given 
two-thirds of, the surplus sale-procseds. 
Subsequently, a number of petitions were 
filed by the plaintiff, in all of which he said 
that ġrd be left for Promotho and the 
remaining rds be given to the plaintiff, and 
the plaintiff was accordingly allowed to 


806 
HABI CHARAN BOSE Y. HARI DAS ROY. 


draw out the $rds share of the two brothers 
leaving the share of the other brother alone. 

Defendants, Hari Das Roy and Sarat 
Chandra Roy, tn execution of their decrees 
against Promotho, attached a part of the 
sale-proceeds of Promotho’s share, and 
Hari Das realised Rs. 2,886 and Sarat 
Rs. 2,495-9-3 ont of that share in January 
1904, 

On January 29th, 1907, the plaintiff pre- 
sented the present plaints alleging that 
the Rs. 22,000 realised by the revenue 
sale was solely for Lalit’s third share of 
the property and that the shares of Promotho 
and Satya which was heavily encumbered 
had no saleable value and fetched nothing. 
He contended that he was in equity entitled 
to the whole of the money and prayed to 
have a refund of the moneys taken out by 
the’ defandants, Hari Das Roy and Sarat 
Chandra Roy, with interest. 

The defendant's contentions, inter alia, were 
that by his petitions the plaintiff distinctly 
suid that a third of the purchase-money 
Belonged to Promotho; that on those re- 
presentations and the conduct of the plaintiff, 
the defendants had no doubt that Promotho 
was entitled toa third share of the money 
and they accordingly got that money attached 
in’ execution of their decrees and drew 
out the money; and that, therefore, the 
plaintiff was estopped “feo claiming the 
money as his own. 

The first Court decreed the suits. On 
appeal, thêy were dismissed. The plaintiff 
appealed to the High Court. 
` In Seconp Appear No. 2884 op 1908, 

Dr. Rash Behari Ghosh and Babu Sarat 
Chandra Rey Chowdhury, for the Appellant. 

In Seconp Appest No. 322 op 1:08, 

Babus Upendra Gopul Mitra and Surendra 
Nath Dus Gupta, for the Appellant. 

in Boru 

Mr. B. K. Chikravarti, Counsel, Babus 
Mohindra Nath Roy, Sarat Chandra Khan and 
Bere) Mohan Majumdar, for the Respondents. 

JUDGMENT. 


Seconp Aprgat No. 2884 or 1908. 

This is an appeal by the plaintiff in a 
tase of which the facts appear to be some- 
what complicated at first sight, but the 
point before us is really a very simple one. 
THe facts are sufficiently set ont in the 
Beginning of the judgment of the lower 
GPa awe oe g 
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Appellate Court. The plaintiff seeks fo 
recover money, pid out by the Collector 
to the defendant No. 1 as surplus sale- 
proceeds belonging to the shara of one 
Promotho. This money was left in the 
Collectorate by the plaintiff who now says 
that he had a right and seeks to recover 
it from defendant No. 1. It was left on 
the allegation that one third of the surplas 
sale-proceeds belonged to Promotho, a third 
to Satya Prosad and the other third to the 
third brother, Lalit Mohan, and he himself 
asked to be allowed to take away two- 
thirds. He was allowed to do so after a 
considerable number of applications in the 
Court and he went away leaving this money 
at the disposal of Promotho. Promotho’s 
creditor defendant No. 1 came along. He 
had got a decrae against each of the three 
brothers and in execution uf it he got their 
shares sold in separate lots and he claimed 
what he hada right to, unless the money 
was already applied to something else; 
namely, to have the surplas sale-proceeds of 
Promotho's share paid ont to him. Bat 
this Hari Das drew the money in January: 
1904, and defendant No. f in the other 
caso, Sarat Chandra, draw a part of the 
money in January 1904 and a partia March 
1904; and the plaintiff never said anything; 
never made any claim and filed the plaint 
in this suit to recover the money from 
these defendants on: the 13th February 
1407. The learned Judga in the’ Vourt 
below found that the plaintiff had full 
knowledge of all these transactions and yet 
he did not either come in and protest or 
try to draw the money himself. The learned 
Judge farther found as a fact that®*on the 
evidence it cannot be said that the value 
of Promotho’s share at the revenue sale 
was in spite of incumbrances less than 
twenty thousand rupees. That, of coursa, 
would put an end to the plaintiff’s case. 


Bat it is urged in appeal, firstly, that 
the learned Judge has gone wrong in holding 
that there is any estoppel by reason of 
the petition of the plaintiff, Exhibit O, 
secondly, that he has mis-stated the facts 
and stated soma facts for which there is no 
evidence, and that his final _contlasion as 
to the value of the property is vitiated 
thereby. 

As regards the firat point, if may ba con- 
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edled that the plaintiffs’ pdtition, Exhibit 
O, could not operate as an estoppel because he 
did not thereby seek to deceive the defendant 
nor did he make any representation to the 
defendant. It may also be conceded that the 
learned Judge has quoted from Bigelow the 
case of Dezell v. Odell (1), which has really 
no bearing upon the present case at all; but 
we think there is a great deal of force in his 
finding that the plaintiff by his conduct and 
by acquiescence has made the transaction of 
the defendant in withdrawing the money, 
although is might have been impeachable at 
the time, unimpeachable in equity at the pre- 
sent day. The finding of the Judge that as 
to the plaintifi’s knowledge there is no ques- 
tion, seems to us to conclude that point. The 
defendant No. 1 had the right to draw any 
money which was lying to the credit of 
Promotho. The plaintiff allowed this money 
to be at Promotho’s credit in the Collectorate 
and he made no objection when the defend- 
ant went to take it out; and as the learned 
Judge says quoting Kerr on Frand, this would 
render the transaction unimpeachable after 
such a lapse of time, 
Then as regards the second question, on the 
merits we are strongly of opinion that the 
decision of the learned Judge, though it may 
in many points be based upon erroneous find- 
ings of fact, cannot be impeached in second 
appeal. There is evidence which he was 
entitled to use and which he has used, and 
although he may have made some statements 
which are not borne out by evidence, if there 
is any evidence at all upon which he could 
have held that the property fetched a suffi- 
cient sum to leave a surplus after paying off 
the mortgage, that would conclude us. The 
plaintiff cannot put forward a title to 
recover the money which the defendant has 
drawn inthe exercise of an undoubted legal 
title unless and until he makes out and proves 
conclusively that there was no surplus sale- 
proceed in Promotho’s share available for the 
defendant No.1. Now whatever view of the 
case be taken; he certainly has not on the fiud- 
ing of either of the Courts below made out such 
an affirmative oase. The Subordinate Judge 
on facts which are by no means clear 
held tha’ the property of Promotho did not 
fetch anyththg like what it was chargeable 
with under the mortgage. Asis pointed out 
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by the learned Judge, he deducted ten 
thousand and odd rupees which the Judge 
found were rents of two fictitious gantis 
created by Promotho in favour of his wife, 
instead of adding them and on that 
calculation alone the valuation at the time 
of the mortgage sale would very nearly 
balance the debt. Batas the Judge points 
out, the valuation by results of mortgage sales 
is by no means conclusive evidence of the 
real value. Tn the'absence of other evidenca, 
it is, no doubt, good evidence of what the pro- 
perty actually,fetched in a certain market. 
But the market in Court sales is notoriously 
not a favourable market for the judgment- 
debtor; and where there is other and inde- 
pendent evidence as to the real value of the 
estate, the Judge is esrtainly bound to give it 
very great weighé. 

We, therefore, think that the finding of 
facb by the learned Judge that the value of 
Promotho’s share at the revenue sale was in 
spite of inecumbrances more bthan ten 
thousand rupees cannot be impugned in 
second appeal, and that being so, the appeal 
fails and must he dismissed with costs. 

This judgment will govern Second Appeal 
No, 332 of 1909. 


Appeals dismissed, 


PUNJAB CHIHF COURT. 
Ssconp Crvit Appsat No. 382 or 1911, 
February 19, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Chevis. 

Bawa RAM DAS — Derenpant— 
APPELLANT. 

VET SUE 


DAULAT RAM AND OTHERS — PLAINTIRES 


— RESPONDENTS. 

Pleadinga-—-Suwit on proprietary title-—Plaintif not 
allowed to alter it into one on basis of right to manage- 
ment of wakf~—Wakf —Proof—Imperfect trust. 

A building was used as a dharamsala. All persons 
had a right to perform puja in the dharamsala, and the 
baradri used it ên marriage occasions aud for meeting. 
Plaintiffs sued for possession of the dharmsala on the 
allegation that they were owners thereof, 

The defendant, inhis grounds of appeal in two 
Courts, and the plaintifs through their Counsel in 
the Chief Court, distinctly alleged the property to be 
wakf: 
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Held, (1) that the property was wakf, and] that no 
question of an imperfect trust arose in the case; 

(2) ghat as the plaintiffs based their claim solely on 
an assertion of proprictary rights, their claim must fail 
on failure of the assertion; to allow them to alter 
their claim into one for ejectment of the defendant 
simply on the ground that the plaintiffs, as heirs 

of the dedicator of the property, had the right 
to arrange for the management, would be to alter the 
nature of the case. 

Second appeal from the decree of the 
Divisional Judge, Lahore, dated the 8th 
February 1911, affirming. that of the Sub- 
Judge, lst class, Lahore, dated the 16th May 
1910, decreeing the plaintiff’s claim. 

Lala Lapat Rai, for the Appellants. 

Rai Bahadur Pandit Sheo Narain, for the 
Respondents. 

JUDGMENT.—This suit is for possession 
of part of a building which is used as a 
dharmsala. 

The genealogical tree is to be f: und on page 
4of the paper book. It may, however, be 
pointed out that Nand Gopal is son of Natha 
Mal, and not of Bhag Mal. The plaint 
alleges that Wazir Singh built the dharmsalz, 
and that on his death it passed with his other 
property to his brother, Jodh Singh, and has 
come down to his descendants; that Ram Mal, 
as head of the family, lived there for some 
years and collected the rents of the property 
‘attached to the dharmsala with plaintiffs’ 
consent, and that the defendant, Bawa Ram 
Das, also lived there as a poor fakir and paid 
no rent; that on the death of Ram Mal the 
defendant at first acknowledged plaintiffs’ 
rights, bat ‘now refuses to give up possession. 

The defendant replied, denying plaintiffs’ 
rights and claiming under a Will, executed 
by Ram Mal, who had, according to defend- 
ant, held adverse possession for many years; 
he denied that plaintiffs had any rights in 
the dharmsala, or that he had been living 
there with plaintiffs’ permission. 

On this, the following issues were framed:— 

(1) Have the plaintiffs any proprietary 
rights In the dharmsala? 

(2) Lf so, was deceased Ram Mal, and 
through him was the deferdant, in possession 
with plaintiffs’ permission and consent? 

(3) Had Ram Mal power to execute a Will 
in defendant’s favour, and did he execute the 
Will produced? 

The first Court held that it was a case of 
an imperfect trust, that the dharmsala be- 
longed to the family and was managed by 
Ram Mal on behalf of the family, and that 
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Ram Mal had, no power to alienate tRe 
dhavamsala by Will as it was joint property, 
and that he had not even the power to ap- 
point a person to succeed him ia the manage- 
ment. On these findings, the plaintiffs’ claim 
was decreed, but the parties were left to bear 
their own costs. 

The defendant appealed to the Divisional 
Judge, urging, enter alra, that the property 
was clearly proved to be wakf and tbat 
plaintiffs had never made any allegation of an 
imperfect trust. 

The learned Divisional Judge agreed with 
the first Court and dismissed the defendant’s 
appeal with costs. The defendant has pre- 
ferred a further appeal to this Court, urging 
inter alia that the property was dedicated 
outand out without any reservation and is 
wukf (see ground 3 of the appeal). 

To our surprise, when the case was argued 
before us, we found the learned Pleader for 
the defendant throwing over the idea of the 
property in suit being wakf and urging that 
this property had come to Ram Mal’s share 
ina partition between Ram Mal and his 
brother or nephews (though he owns that 
there is no evidence oa the record of any 
such partition) and that Ram Mal was, 
therefore, full owner of the property, and 
had power to willaway the property. Coun- 
sel also contends that evenif the property 
was joint family property, Ram Mal could 
will away his share as the family was not a 
joint Hinda family. (We note that Rai 
Bahadur Sheo Narain for the plaintiffs stated 
that he did not contend that the family was 
a joint Hindu family). 

To our further surprise, Rai Bahadur Sheo 
Narain, on behalf of the plaintiffs, advanced 
no Glaim to proprietary rights and coatended 
that the property was wakf, but that plaintiffs 
had a right of management, being the heirs 
of the dedicator | 

We think that there can be no doubt that 
the property is wtky and that no question 
of an imperfect trust arises in this case. 
There is evidence on the record to the effect 
that all persons have a right to perform puja 
in the dhurmsala, and that the baradart use 
it on marriage occasions and for meeting. 
But far more significant ig the fact that the 
defendant in his grounds of appeal in two 
Courts and the plaintiffs, through their 
Counsel in this Court, have distinctly alleged 
the property to be wakf. So that neither side 
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hes adhered to the original plea of owner- 
ip. 

Mr. Lajpat Rai urges that the word wakf 
has been used loosely in the grounds of 
appeal, and also that the plea of the property 
being wakf was only advanced in appeal to 
the Divisional Judge as a secondary line -of 
defence, but the grounds of appeal are quite 
clear in both Courts, 

Finding that the property is wakf, we are 
quite unable to uphold the decree -of the 
lower Courts. The plaintiffs based their 
claim simply on an allegation cf ownership. 
Had they sued on the grounds advanced by 
their learned Advocate in this Court, the 
issues would have been different, the evidence 
would probably have been different, and the 
judgments of the lower Courts would have 
been different. To allow plaintiffs to alter 
their claim into one for ejectment of the 
defendant simply on the ground that the 
plaintiffs, as heira of the dedicator of the 
property, had the right to arrange for the 
management, would ba to alter the nature 
of the case. The claim is based solely on an 


_asserbion of proprietary rights, and as this 


assertion fails, we consider the claim must 
fail, 

We accept the appeal and reversing the 
decision of the lower Courts, we dismiss the 
suit, but in. view of the peculiar wsy in 
which both sides have shifted their positions, 
we leave tle parties to bear their own costs 
in all Courts. 

Apreul allowed, 


CALCUTTA HIGH COURT. f 
"SeroonD OIWIL Arrears Nos. 1954 anp 2041 
or 1910.. 

January 26, 1913. 
Present: —Mr. Justice Coxe and Mr, Justice 
N. Chatterjea. 
SURJUG SARAN LAL AND otHers— 
Pr AINTIFFS—-A PPELLANTS 
VETSUS 
DUKHIT MAHTO AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Compromis decree —Compromise made by one of three 
defendants brothers --Sutt for rent—No objection by other 
two —Fraud —Bengal Tenancy Azt (VII of 1885), 
s8. 29, 147A —Huidence Act (E of 1872), s. 44-—Com- 
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promise in contravention of section 29, whether lawful 
contract— Decree on such compromise whether irregular 
or null—~Court whether competent to deliver decree on 
such compromise. 

Three brothers were the defendants in a ren? suit. 
One of them compromised the suit with the plaintiff 
without the knowledge of the other two, who raised 
no objection to the compromise decree which had 
been made upon the compromise. The plaintiff sued 
the three brothers subsequently for arrears of rent 
on the footing of the compromise: 

Held, that the compromise decree not having been 
set aside was binding; that the defendants could show 
that the decree had been obtained by fraud without 
asking to have it set aside; but that the facts found 
did not amount to frand, 

Under section 147A of the Bengal Tenancy Act, a 
Court is not competent to deliver a decree within the 
meaning of section 44 of the Evidence Act, in a suit 
for rent, upon a compromise which was not a “lawful 
contract being in contravention of section 29 of the 
Bengal Tenancy Act. 

Whenever jurisdiction is given toa Court by an 
Act, and such jurisdiction is only given upou certain 
specified terms contained in the Act itself, it is a 
universal principle that these terms must be complied 
with in order to create the jurisdiction, for if 
they be not complied with, the jurisdiction does 
not arise. 

Nusserwanjee Pestonjee y. Mynoodeen Khan, 6 M. I, 
A. 134, relied upon. 

The eafest rule to determine what is an irregular- 
ity and what is a nullity, is to see whether the “party 
can waive the objection. If he can waive ib, it 
amounts to an irregulariby; if he cannot, ib is a 
nullity. 

Holmes v. Russell, 9 Dowl. P. C. 487, followed. 

Appeals from the decrees of the District 
Judge of Patna, dated April 30th, 1910, 
confirming those of the Munsif of Behar, 
dated December 20th, 1909. 

Babu Kulwant Sahay, for the Appellants, 

Moulvi Syed Enayet Karim, eor the Reg- 
pondents. 

JUDGMENT. 


Secoxp APPEAL No. 2041 or 1910, 


This appeal arises out ofa suit for rent, 
The plaintiffs’? case is that the tenants are 
Dukhit, Ram Autar, and Ramyad and that 
on a compromise arriyed ab in a former 
suit, they agreed to pay the somewhat con- 
siderable rent of Rs. 77 odd for 6 bfgkas and 
24 seers a maund on the produce of the rest 
of the land. The suit has been dismissed 
and the plaintiffs appeal. 

The first point taken is that as the decrea 
which embogied the compromise has not been 
set aside, itis still binding on the parties. 
We think that this contention must be up- 
held. Itis not apparently disputed that the 
three defendants were parties to the formor 
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suit. It was found by the Court of first 
instance that Ram Autar entered into the 
compfomise without the knowledge of the 
other two, But the Munsif has not consider- 
ed the fact that they raised no objection to 
it. A party to a suit must be presumed 
to know what is the result of it, when ibis 
not suggested that he was ignorant of ils 
existence. Hven if the actual compromise 
was entered into by Ram Autar alone, his 
brothers must have asked him what had 
happened in the suit and if they did not 
object, that in itself renders it very difficuli 
to accept the theory of fraud. Of course, the 
defendants could show that the decree had 
been obtained by fraud, without asking to 
have it set aside, and that would be a finding 
of fact with which we could not interfere. 
But the Munsif himself does not find that the 
decree was obtained by fraud against Ram 
Autar and the learned District Jadge comes to 
no finding on the point. He recites the 
Munusif’s finding and adds:— Apart from the 
above, there is, [ think, another very strong 
ground for holding that the compromise was 
illegal and ineffective” but he does not say 
whether he agrees with the Munsif’s finding. 
Later on, he says:— It is very doubtful how 
far it (the compromise) can bind Dukhit and 
Rampal. On the whole, therefore, I am in- 
clined to attach very little importance to ib.” 
This is not a finding of fraud. 

A point much discussed in the Courts 
below was whether the three respondents 
were the ofigival tenanis of the land or 
whether, as they assert, their father, 
Imrit, who was no party to the compromise, 
was interested in it. Reliance was placed on 
a certain ivskhana paper, the admissibility 
of which has been attacked. But as Imrit 
is now dead and has been succeeded by 
the respondents, these questions no longer 
arise. 

Lastly, it is urged that the defendants ad- 
mitted ore erent than has been decreed. 
That is a point that can be dealt with by the 
Court below. 

The appeal must, therefore, be decreed 
and the case go back to the District Judge 
for re-hearing aud decision after a distinct 
findiug on the point whether the compromise 
decree was obtained by fraud against all or 
any of the defendants. If the finding is in 
the affirmative, the suit must be decreed as 
against the defendants, in whose favour it is 
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so found, at the rates admitted by thop> 
defendants and the Court will decide what 
rates they do admit, If the finding is in 
the negative, the Court will have to decide, 
the second issue and dispose of the case 
accordingly. Costa will abide the result. 
Appeal allowed and case remanded. 


SECOND Apprat No, 1954 or 1910. 


The judgment delivered in Appeal No- 
2041 applies also to this appeal. _But there 
is another point raised in the appeal, namely 
that the compromise decree which fixed a 
money rent is bad under section 147A of 
the Bengal Tenancy Act. 

It cannot be disputed that that decree 
was wrong. It was enacted by that section 
that the Courts should not pass any decree 
ona compromise which was not a lawful 
contract under the Act, and as it had been 
often held, that section 29, which restricts 
these contracts, did not apply when the 
compromise settled uncertain and disputed 
rents, it was further enacted thatin such 
cases the Court should record evidence to 
show what the rent was before the dispute ` 
arose, in order to enable it to ascertain, if 
section 29 had any application or not. This 
provision of law the former Court entirely 
disregarded. 

It is argued, however, that the decree is 
binding until it is set aside and that the 
defendants cannot impeach it in this case 
but should have sued to set it aside. We 
have, therefore, to decide whether the decree 
was merely irregular or whether the Court 
was uot competent to deliver it within 
the meaning of section 44 of the Evidence 
Act, 

Now in the case of Nusserwanjee Pestonjee 
v. Mynoodeen Khan (1), it was held that 
wherever jurisdiction is given to a Court by 
an Act and such jurisdiction is only given 
upon certain specified terms contained in 
the Regulation itself, it is an universal 
principle that these terms must be complied 
with in order to create and raise the juris- 
diction, for if they be not complied with, the 
jurisdiction does not arise. That was a 
case in which the time for submitting the 
award was not specified in the reference to 
the arbitration in accordance with Bombay 
Regulation VII of 1827. The Bombay Court 


(1) 6 M. T.A. 184. 
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Viginally held (and the viey seems to have 
ound favour with the Privy Council) that 
the Legislatare had enacted this provision 
in order to put a stop to the delays that 
were apparently at that time incident to 
arbitrations. ‘Their Lordships considered it 
impossible to construe this provision as purely 
directory and held that the award, however 
good it might be, could not have the force 
of an award in accordance with the regu- 
lations. 

_ Now in this case, it is evident from section 
29 of the Act that in the opinion of the 
Legislatura, tenants, cannot safely be trusted 
to make for themselves contracts for enhance- 
ment of their rent. And section 147A mast 
have been enacted in order to prevent land- 
lords and tenants doing through the instru- 
mentality of the Oourt what they could not 
do themselves. Now clearly if as in this 
case the provisions of this section are dis- 
regarded and unfortunately we cannot hold 
that such a contingency is improbable, but 
the decree is held to ba good and binding 
unless the tenant sues to set ib aside within 
the period of limitation, the intention of the 
Legislature will be wholly defeated. The 
tenant will not sue to set aside the decree 
because, on the hypothesis, he consents to 
the decree, and thus if the decree is held to 
be good unless it is seb aside, the tenant 
will be enabled to do precisely what the 
Legislature desired to make impossible for 
him, namely, to contract himself out of the 
Act. 
` As was pointed oub by Mookherjea, J., in 
Asutosh Sikdur v, Behari Lal Kirtunia (2), 
‘no bard and fast line can be drawn beb- 
wee a nullity and an irregularity and a 
useful test is that laid down in Holmes v, 
Russell (8): “itis difficult sometimes to 
distinguish between an irregularity and a 
nullity, but the safest ruleto determine what 
is an irregularity and wkatis a nullity is 
to see whether the party can waive the objec- 
tion. If he can waive it, is amounts to an 
irregularity; if he cannot, itis a nullity.” 
Now in the present instance, ib was evidently 
.the intention of the Legislature to remove 
the whole matter from the tenant’s control, 
and the possibility of a waiver by him is 
‘part of the mischief against which the enact- 
ment is aimed. 


", (2Y 6 C.L.J. 320; 11 C.W.N. 1011 (F. B.) 35 Cy63. 
i (8) 9 Dowl. P, C. 487. 
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In these circumstances, we think that the 
principle laid down in the decisions we have 
quoted applies, and that the compromiĝe dec- 
reo is without jurisdiction. Accordingly, the 
appeal will be dismissed with costs, 


4 Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND Givin APPEAL No. 878 or 1912, 
January 30, 1913, 

Present: —Mr, Justice Rafigue. 
GANGA SAHAT—DereNDANT — APPELLANT 
versus 
KANHAIYA LAL anv orugrs—Pauasntress 


— RESPONDENTS. 

Limitation Act (IX of 1908) Sch. I, Arts, 141, 144, appli- 
cability of —Suit by reversioner to recover possession from 
person redeeming mortgage created by widow —Time 
from which limitation runs—Entry as proprietors in 
khewat, effect of—Redemption under bona fide mts. 
take of title—Righ! to refund of redemption money. 

The limitation given in Article 14l of the Limita- 
tion Act is applicable only in case the reversioner is 
entitled to possession of immoveable property on the 
death ofthe female. Butwhere the property is in 
possession of a mortgagee froni the life-time of the 
female, and the reversioner does nut choose to treat the 
mortgage as a nullity, the Article applicable toa suit 
for possession against a claimant, who had come into 
possession of the property by redemption of the mort- 
gage, would be Article 144, and the time will begin 
to run from the date of such redemption, 

The mere entry of a person’s name as proprietor in 
the khewat would not be tantamounte to his having 
obtained actual possession of the property. 

Where @ person, honestly believing himself to be 
entitled to property under mortgage, obtains the re- 
demption of that property under the bona fide mistake, 
he will be allowed a refund of his redemption money 
on suit for possession by the legal owner of the said 
property. 

Secord appeal from the decision of the 
Second Additional Judge of Meerut, dated 
14th March 1912. - 


Mr. Haribans Sahat (with him the Hon’ble 
Mr. Gokul Prasad) for the Appellant. 
Mr. Mohan Lal Sandal, for the Respond- 


ents. 


JUDGMENT.—1It appears that one Jumna 
Das owned some semindart property in 
Muuza Basi in the District of Meerut. He 
died more than fifty years ago, leaving him 
surviving a widow and a daughter called 
Musammat Nanhi and Musammat Dharmo, 
respectively. On the death of Jumna Das, 
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Musammat Nanhi entered in possession of the 
zemindart property of her deceased husband 
as a Hindu widow. She executed in 1879 a 
deed of usufructuary mortgage in respect of 
the said scemindari property in favour of 
certain persons. Musammat Dharmo brought 
a suit in the life time of her mother for the 
cancellation of that mortgage but was defeat- 
ed on the ground that the mortgage was 
given for legal necessity. Musammaét Nanhi 
died in 1892 without redeeming the mortgage 
of 1879. On her death, mutation of names 
in respect of her husband’s zemindart property 
was effected in 1892 in favour of one Ganga 
Sahai with the consent of Musammat Dharmo. 
The mortgagees, however, remained in posses- 
sion {ill March 1911, when Ganga Sahai 
redeemed the mortgage. 

On the 29th March 1911, Kanhaiya Lal 
sued in the Court of the Additional Munsif 
of Meerut to recover possession of the pro- 
perty redeemed by Ganga Sahai on the 
following allegations. He said that he, his 
cousin Gayani and Jumna Das were descended 
from a common ancastor and that after the 
death of Musamm:t Nanhi, he, Kanbaiya Lal, 
and Gyani, became entitled to succeed to the 
property of Jumna Das, as daughters were 
excluded by custom. Ganga Sahai was a 
stranger to the family and trespasser who 
had, without any right, on the death of 
Musammat Nanbi, which occurred about ten 
years prior to the institution of “the suit, 
managed to get hisname entered in the revenue 
papers. He andnot Musammat Nanhi had 
created the mortgage which he had redeemed 
on March 1911. The cause of action accrued 
in March 1911 when the plaintif came to 
know of the mutation of names in favour 
of Ganga Sahai. The claim was brought 
against Ganga Sahai, Musammat Dharmo, 
two other ladies of the family, the descend- 
ants of the original mortgagees, a sub-mort- 
gagee from the latter and against Gayani 
because he had declined to join in the 
suit, 


The claim was resisted on various grounds. 
Tt was urged in defence that Kanhaiya Lal 
was nota reversioner of Jumna Dass, in 
fact he was in no way related to the latter, 
that Ganga Sahai was the next Teversioner, 
that daughters were not excluded by custom 
that Musammat Nanhi had created the 
mortgage in suit, that she had died in 
1892 when mutation of names was effected 
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in favour of Ganga Sahai, and hence clai 
was barred by limitation, and that in me 
case, Kanhaiya Lal must pay the redemption 
money to Ganga Sahai. The learned 
Mansif found that the pedigres set out 
in the plaint was not proved, and that the 
claim was barred by limitation. Hə dismiss- 
ed the suit of Kanhaiya al accordingly. 
Kanhaiya Lal preferred an appeal to the 
District Jadga which was disposed ‘of by 
the Additional Judge. The latter disagreed 
with the first Court on the grounds of 
limitation and the pedigree and decreed the 
claim. Ganga Sahai has comeup iu second 
appeal to this Court. He challenges the 
decree agaiust him mainly on the point of 
limitation; though two other objections 
relating to the succession of daughters aud 
the liability of the plaintiff-respondent for the 
redemption money of the mortgage of 1879 
are also urged, 

It is contended on his behalf that the 
limitation applicable to the case is that 
prescribed by Article 141 of Schedule [of Act 
IX of 1908. Under that Article, a Hinda 
reversioner has to bring his suit within 12 
years of the death of a Hindu female. And 
as it is proved that Musammat Nanhi died 
in 1892 and the plaintiff-respondent did 
not sue tili 19 years after her death, his 
claim is barred by limitation. In support 
of this cmtention, the following cases are 
cited: — 

Hari Har Ojha v. Dasrath Misra (D), Bijoy 
Gopal Mooterjs v. Srimate Krishna Mahishi 
Debi (2): Bhagabat Pershad v. Murari Lal (8); 
Amrit Dhar v. Bindesri Prasad (4); Jhamman 
Kunwar v. Tiloki (5); Nanak v. Stbba (6). 
These cases lay down that a Hindu entitled to 
the possession of immoveable property on the 
death ofa Hindu female can sue for posses- 
sion within 12 years of her death even if 
such female had made a transfer of the 
property in suit more than three years or had 
made an adoption more than six years 
prior to the suit or had herself been 
out of possession for more than 12 years 


ea W. N. 636; 1 0. L. J. 408. 
329 


33 0. 

(2) 34 0.829 (P. C.);9 Bom. L. R. 602; 110. W. N. 
424; B C. L. J. 334; 2 M. L. T. 133; 17 M. L.J. 154 
4 A. L. J. 329; 841. A. 87. 

(3) 15 C. W. N. 524; 7 1nd. Oas, 427; 15 0.5L. J. 97. 

(4) 23 A, 448; A. W. N. (1901) 133. 

(5) 25 A. 435; A. W. N. (1903) 9 


(6) 6 A.L. J. 723; 6 M. L T “a 3 Ind. Cas, 
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d entered in possession after the death of 
the female and had retained possession for 
more than 12 years, then the claim of the re- 
versioner was barred. I do not think that the 
facts of the present case admit of the appli- 
cation of the authorities cited by the learned 
Vakil for the appellant. The limitation 
given in Article 141 is applicable only in 
case the reversiover is entitled to possession 
of immoveable property on the death of the 
females. Inthe present case, the mortgagees 
were in possession of the property in suit 
from the life-time of Musammai Nanhi until 
March 1911 when the appellant redeemed 
the mortgage. On thedeath of Musammat 
Nanhi, the plaintiff-respondent was not 
entitled to the possession of the property in 
suit unless he chose to treat the mortgage 
of 1879 a nullity. Wad he elected to 
challenge the said mortgage, he could have 
sued and should have sued the mortgagees 
within 12 years of the death of Musammat 
Nanhi. His failure to do so would debar 
him from contesting the validity of the mort- 
gage but would not prevent him from suing 
the defendant-appellant for possession who 
got possession in 1911 only. The defendant- 
appellant did not get possession immediately 
after the death of Musammat Nanhi. The 
entry of his name in the khewat made in 
1892, would not be tantamount to his having 
obtained actual possession of the property. 
The Article applicable as between Ganga 
Sahai and the plaintiff-respondent would be 
Article 144, and the time will begin to run 
from the date of the adverse possession of 
Ganga Sahai, that is, March 1911. 

I find that the claim of the plaintiff- 
respondent is not barred by limitation. 

The next contention for the appellant is that 
daughters are not excluded by custom. The 
plaintiff-respondent has no 
recover the property in sfib in the life-time 
of Musammat Dharmo, the daughter of 
Jamna Das. I think that the contention 
is against the weight of evidence on the record. 
The evidence for the oplaintiff-respondent 
clearly proves the exclusion of daughters, The 
witnesses give specific instances of tha 
exclusion of daughters. The defendant- 
appellant examined Musammat Dharmo and 
one Naidar to rebut the case of the 
plaintiff-respondent. Musammat Dharmo is 
obviously a very partial witness. She has 
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all along taken sides with the defendant- 
appellant. Her statement that daughters 
are not excluded, is false on the face of it. 
Were daughters not excluded, she herself 
would have succeeded to her father and 
resisted the defendant-appellant in the 
mutation proceedings at the time of the 
redemption of the mortgage. Naidar’s 
evidence is also not convincing and it lacks 
the ring of truth. I find that the custom 
of the exclusion of daughters is proved, 

The last point taken for the appellant 
is that the payment made by him on the 
mortgage of 1879 was not voluntary, The 
plaintiff-respondent must refund the redemp- 
tion money. It is said that the appellant 
honestly believed himself to be the next 
reversioner of Jumna Das and he wag 
supported in that belief by Musammat 
Dharmo, the daughter of the latter. The 
relationship of the plaintiff-respondent to 
Jumua Das was not quite so obvious as he 
would make out. The difference of opinion 
between the two lower Courts on the question 
of pedigree goes to show that, However, 
it was under the belief that he, the appellant, 
was the next reversioner of Jumna Das 
that the former obtained mutation of names 
in his favour on the death of Musammat 
Nanhi and when for nineteen years, no one 
with a batter title came forward, the 
appellant’s balief that he was the next revar. 
sioner was strengthened and acting under 
that belief, he redeemed the mortgage created 
by Musimmat Nanhi. The plaintiff-respond.- 
ent, who has now succeeded in proving a 
better title, must, therefore, pay to the appel- 
lant the money paid by the latter under a 
mistaken belief. 

I think that the contention of the appel. 
laut must prevail. It is quite probable that 
when no one came forward to claim the pro- 
perty in suit for 19 years or more, the de- 
fendant-appellant came to believe himself to 
bə the next reversioner of Jamna Das and 
under that belief redeemed tfe mortgage of 
1879. The redemption was obtained under 
a bonz fide mistake. The plaintiff-respond- 
ent must, therefore, refund the redemption 
money, that is, the sam of Rs. 336 only, 

The appeal fails on the main question but 
the decree of the lower Appellate Court has 
to ba modified in view of my finding as to the 
liability of the plaintiff-respondent for 
redemption money. I, therefore, modify the 
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decree of the Court below by decreeing the 
claim of the plaintiff-respynient for the 
possession of the property in suit, subject 
to payment by him of Rs. 330 (threa hundred 
and thirty only) to the defendant-appallant, 
Ganga Sahai, within three months. Pro- 
portionate costs allowed to parties, 
Décree molified. 


CALCUTTA HIGH COURT. 
Seoonp Civiu Appaan No. 2997 or 1910. 
December 5, 1312. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 

GOPAL CHANDRA DEB GOSWAMI 
AND OTHE tS——-PLAINTIPB3 —A2PELLANTS 

VETSUS 


PADMAPANI GOSWAML AND OTAER3 


— DEFENDANT — RESPONDENTS. 

Appeal, second—Point of law—Hrroneous findings 
contrary to facts found—Dealing with evidence piece- 
meal, practice of, condemned —Private partition—Long 
possession of specific share—Separate payment of revenue, 
whether creates tritle~QOivil Procedure Code (dct V 
of 1908), s. 10)—Presumption of death. 

If all the findings of fact of the lower Appellate 
Court point to a directly opposite conclusion to that 
to which he has come, that must be an error iu Jaw; 
for an erroneous decision based upon erroneous find- 
ings, which are contrary to the facts found by the 
Court, raises a point of law. 

’ Dealing with the evidence piecemeal isa vicious 
practice. 

A private partition followed by long possession of a 
specific share And payment of separate Government 
revenue in respect of that share, creates title, and 
bars the jurisdiction of the Collector to make a par- 
tition. 

The ordinary presumption in human nature is that 
the elder man died first, 


Appeal from the decree of the District 
Judge of Assam Valley Districts, dated June 
Ist, 1910, affirming that of the Munsif of 
Ganhati, dated January L4th, 1910. 

Babu Prokas Chandra Majumdir, for the 
‘Appellants. e 
' Babu Mohini Mohun Chakravarti, for the 
Respondents. 


JUDGMENT.—The suit out of which this 
second appeal arises relates to a dispute 
regarding what is known as a “kheraj estate 
in Assam, that is, revenue paying estate. 
-The plaintiffs and deferdants derived title 
from a common ancestor who lived some 130 


years ago. He possessed saveral latferus 
or nisf-kheraj estates, and he also had ar 
venue paying estate of 78 bighas which is adhe 
in dispute. The plaintiffs are found by both 
Courts to have been holding 29 bighas, that is, 
almost 2/Sth of this land in a demarcated plot 
for at least 100 years. Their possession has 
been recognised in the Cadastral Survey, 
patias have been granted and they have 
had to go to Court to have their title 
declared because the defendants went to the 
Revenue Officer and claimed to make a parti- 
tion under which the estate would be divided 
into four and the plaintiff’s share would only 
be one-fourth. 

Now the facts in this case are all found 
in the plaintiffs’ favour by the Judge in the 
lower Appellate Court. He found that 
“evidence was adduced to prove that the 
plaintiffs branch had long been in possession 
of a part of the estate in suit which corres- 
ponds roughly to 2/5th of the whole, that 
they paid the revenue separately in accord- 
ance with that division. This is proved by the 
record of the Cadastral Survey and by the 
record of the re-Settlement Survey and also 
by the rent receipts which have been proved 
in the case. Inthe Cadastral Survey, there 
wasa large plot of 29 bighas which was 
shown as possessed by the plaintiffs and this 
plot which has been split up into several at 
re Settlement is still in their possession. 
Witnesses admit that it has always bean soa. 
On the other hand, the shares iñ possession 
of the other branches in the estate in suit 
do not correspond to 1/5th each. Some of 
them have sold parts of this estate to others.” 
This is quite sufficient to account for their 
not amounting to1/5th each and does not affect 
the previous finding in the least. Then he 
says:— in fact, there has been private 
partition and separate possession of part at 
least of this estate for along time, though 
not of the whole, for 16 bighas is held by 
bhakals, and the bhakals with their lands 
have not been divided between the four 
branches.” 

This finding ousts the jurisdiction of the 
Collector altogether. There has been a 
partition by metes and bounds; 2/5th share 
has been held by these plaintiffs for 100 
years or so under this private partition 
according to the findings and how ĉan there 
be a fresh partition by the Revenue Authori- 
ties, for not only has this share been held in 
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severalty under the private partition but ` 
2/ġth of the revenue -had been paid to the 
CAlector by the plaintiffs for all these years. 
Where then does the jurisdiction of the but- 
wara Court come inP The learned Judge 
having thus set out the evidence suddenly 
turns round and says, the evidence, as a 
whole points to the conclusion that the plaint- 
tifs branch is entitled to th of the family 
property. Hs then makes a number of pre- 
sumptions which he was not entitled to make, 
and he finally says that it is impossible to 
make a butwara of this estate without throw- 
ing the whole of the nisf-kheraj, lakhera) 
and any other property, there may be into 
the hotchpot and having a general partition 
on the footing of a quarter share each. 

Now this finding is wholly incompetent. 
The learned Judge was not entitled to go 
further than to declare‘ that the plaintiffs had 
established, their title to the 2/5th of this 
particular plot which they claim, or that 
they had established their claim to th and 
on areferérce made to him by the butwara 
authorities he was entitled to issue a precept 
‘to the Collector stating that the Collector 
should make over the shareto which the 
plaintiffs were entitled. It is urged that the 
decision of the learned Judge isa decision 
on facts and that no point of law arises in 
this appeal. But itis obvious that if all 
the learned Judge’s findings of fact point to 
a directly opposite conclusion to that to which 
he has come; that must be an error in law. 
An erroneous decision based upon erroneous 
findings which are contrary to the facts 
found by both the lower Courts certainly 
raises a point of law. Buta perusal of the 
grounds of appeal, which have been extromely 
carelulig and well drawn np and which do 
not contain, in our opinion, anything super- 
fluous or anything which is not sound, 
shows that this case hristles with law, and 
that the lower Courts seem fo have erred 
upon several of them. They have entirely 
misconceived the nature of the case. They 
have gone beyond their jurisdiction in order- 
ing that the other joint estates of the family, 
not the subject-matter of the present dispute, 
should be partitioned. They have found 
that there has been a private partition and 
that the plaintiffs have been in exclusive 
possession ‘of the disputed ancestral property 
for a long tim and thereby ought to have 
nee that the pipineits have acquired 8 good 
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title, or if tbat holding was by acquiescence, 
as we shall presently show that the Munsif 
has said that itis not, then the partition when 
it is followed by possession woul be 
sufficient evidence of title by family grant. 
It is non-sense to talk about the requirements 
of the co-sharers. There is no evidence what 
the requirements of the various branches 
were. The only possible meaning of holding 
according to requirements would be according 
to convenience, and that would mean that 
the holding had varied from generation to 
generation. But the finding is that the 
plaintiffs have held 2/th continuously. 
Therefore, thefe has been no holding on ac- 
count of convenience or according to the 
requirements of the various branches at 
various times. The appellants, therefore, 
have rightly contended that they have prima 
facie title on account of long possession 
based upon private partition and paying 
Government revenue separately, and if the 
defendani failed to disprove this prima facie 
title, the plaintiffs are bound to succeed. This, 
of course, would give rise also to the question 
of limitation which we need not here deal 
with. Then again it is urged on behalf of the 
appellants that the private partition followed 
by long possession of specific shares in this 
particluar revenue paying estate bars the 
jurisdiction of the Collector, and that we 
have already held is a sound ground. 

Then we come to the curious presumptions 
which the lower Courts have made upon 
points on which there is no evidence. The 
plaintiffs’ case was that the original proprietor 
had five sons, two of them were of the 
same mother and, therefore, they jointly 
held 2/5th of the estate. The contention on 
behalf of the defendants, on the other hand, is 
that one of these sons died before his father 
and the lower Courts say, there is no 
evidence which can be apparently accepted 
that one of them did die before his father. 
Now itis needless to point out that if there 
is any presumption at all, the presuinption 
is that the son did not die before his 
father. The ordinary presumption in human 
nature is that the elder man died first, and 
as the facts pvint excluding to the conelu- 
sion that there must have been this 2/5th 
joint share formed which the plaintiff had 
been holding ever since, the proper presump- 
tion to make would Be that the son did not 
predecease his father, We are asked to hold 
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that there must have been other evidence 
upon which the learned Judge came to this 
genéral conclusion and that we cannot but 
be bound by the findings of fact to which 
hezame. But he does not tell us what those 
other facts are. He has referred us to the 
judgment of the learned Munsif in the first 
Court which appears to us only to make the 
the matter worse. The Munsif says that 
mutations have always taken place of the 
entire estate on thefootirg of four equal shares, 
but for this the Munsif relies on admissions 
made by the respondents or their predecsssors, 
that is, admissions, in thet own favour 
and these cannot help them. The Mansif also 
unconsciously makes ont a case of adverse 
possession which would put the respondents 
ont of Court. He says that the plaintiffs 
being in possession of one of the small 
plots into which this land was divided and 
that plot being the only one capable of 
cultivation ai that time, the plaintiffs went 
to the Settlement Officer and got him to 
enter their names as in possession of the 
whole, thatis, they have publicly asserted 
possession adverse to the respondent. 

And the finding of his is that the coinci- 
dence of ravenue can be explained away in 
one way and the coincidence of area in 
another way,and that these extraordinary 


coincidences which point to the truth of the: 


plaintiffs’ case are apparently in his opinion 
to have no evidential value whatever. We 
need hardly say that this is an erronsous 
way of dealing with evidence. 

It has always been held that dealing with 
the evidence piecemeal is a vicious practice, 
so that we are unable to say that the learned 
Judge wasin any way justified in coming 
to the conclusion of law which he has come 
to. The question of title is a question of 
law as well as of fact. 

The judgments and decrees of both the 
lower Courts must be set aside and the 
plaintfifs’ guit decreed and it must be de- 
clared that they are entitled to 2/5th of this 
kheraj estate of 78 bighas. 

The appellants are entitled to their costs in 
all the Courts, 

Appeals allowed, 


PUNJAB CHIEF COURT. 
Seconno Crvis Arrea No. 826 or 19:0. 
Febraary 20, 1913. 

Present: —Mr. Justice Kensington and 
Mr. Justice Beadon. 

Tae MUNICIPAL COMMITTEES or 
LAHORE — Derenpant—A PPBLLANT 
versus 


NAND LAL— PLANTIER —Responvent, 

Municipal Committee —Damage caused by leakage of 
water pipe— Liability of Municipal Committee ~Duty 
of Committee to appoint skilful servants—Negligence. 

Where the leakage from a Municipal water 
pipe cracks a house, and the cause of the bursting 
of the pipe is beyond the control of the Committee, 
the Committee will not be held to have been 
negligent in respecé of the actual breaking of the 
pipe. 

It is the duty of the Committee to employ ser- 
vants who can be trusted to exercise due skill and 
care in cases where injury is caused to private 


property. 

lf the damage to a house is chiefly the result 
of negligence on the part of the servants of the 
Committee in failing to take proper action when 
damage is brought toits notice, the Committee will 
be responsible. 

Second appeal from the decree of the 
Divisional Judge at Lahore, dated the 14th 
April 1910, confirming that of the District 
Judge at Lahore, dated the 23rd December 
1908, decreeing plaintiff’s claim. 

Mr. Hebert, for the Appellant. 

Mr. Gokal Chand Naurang, for the Respond- 
ent. 

JUDGMENT.—This appeal relates to a 

suit against the Manicipal Committee of 
Lahore, defendant-appellant, for recovery of 
Rs. 3,798-7-0 on account of damage caased 
to the plaintif- respondent's house by the 
bursting of the Municipal water pipe which 
passes in front of the house in question. 
The lower Appellate Court, confirming the 
decree of the first Court, has awarded 
damages to the plaintiff-respondent amount- 
ing to Rs. 2,500 holding that damage to 
this extent was due to negligence on the 
part of the defendant-appellant. 


It appears that between the 27th August 
and 2nd September 1906, there was a con- 
siderable fall of rain; on or about the 30th 
August, the respondent noticed cracks ap- 
pearing in his house and attributing this to 
a defect in the Municipal drain, he sent a 
notice to the Municipal Committee which 
reached the office at about 3-80 r. m. on the 
3lst August. The Municipal Overseer went 
at once to the spot and having erected a 
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tdnporary “pusht? of earth to prevent the 
flow of rain water from the drain to the 
foundations of the house, he sent a report 
to the Municipal Engineer, Mr. Holder, who, 
however, did not go to the spot till the 
morning of the 3rd Septembar. In the mean- 
time, the Municipal plumber, Farid, was 
summoned to the spot for the first time 
on the afternoon of the 2nd September. He 
at ones suspected leakage from the water 
pipe and, having dug down and found that 
the pipe had burst, he then turned off the 
water. 

The pipe, which is a three-inch one, was 
completely broken through so that the 
escape of water must have been very con- 
siderable and though at first disputed, it 
is now admitted that the damage to respond- 
ents house was not due to any inherent 
defect in the house or to the rain bub was 
solely due to the bursting of the water pipe. 

It has been suggested in this Court for 
the first time that, in view of section 149 
Act XX of 1891 (the Municipal Act then in 
force), the Committee is liable whether 
negligence is proved or not but, if the 
plaintiff respondent’s claim had been bised 
on this saction, the obvious answer to the 
claim would have been that under clause (2) 
his remedy lies in proceedings under the 
Land Acquisition Act and not in a civil 
suit. The. apparent object of the section 
was to enable the Committees to avoid liti- 
gation in settling dispute regarding the 
amount of compensation in cases in which its 
liability to pay compensation is nob in 
question, and it does not appear that the 
sostion was intended to give power to the 
Committee tc grant compensation in cases 
where no action would ordinarily lis. This 
was recognised by both parties in the lower 
Courts in which the claim was based and 
defended on the question ef alleged negli- 
gence on the part of the Committee, and 
in this Court the plaintiff-respondent can- 
not seb up a new case bat must stand or 
fallon the merits of this plea. 

The lower Courts have not come to a 
definite finding in regard to the cause of the 
bursting of the pipe. Though the pipe ap- 
pears to,.have been in use for several yers, 
there is no sndication that it was in any way 
faulty or unsoand, and probably the percola- 
tion of rain water caused the ground, on which 
the pipe was resting, to subside and canse- 


quently the pressure of earth on top caused 
the pipe to break. Such an accident was 
beyond the control of the Committee, and 
in respect of the actual breaking of the pipe, 
the Committee cannot be held to have been 
negligent. 6 

The lower Courts, however, have agreed 
in the finding that the damage to the 
house was chiefly the result of negligence 
on the part of the Committee in failing to 
take proper action when the danger to res- 
pondent’s house was brought to their notice 
and after full consideration, we are not pre- 
pared to disagree with this concurrent finding. 

Though respordent, when writing his 
letter of 30th August, thought that the 
trouble was due to rain and the supposed 
defective drain, there is reliable evidence in- 
cluding the admission of the overseer show- 
ing that when the overseer arrived, it was 
at onca suggested to him that the pipe had 
burst. No doubt an expert must rely on 
his own judgment in preference to taking 
advice from those who are not experts but 
the overseer knew that the pipe was situate 
ab this place, and even if the suggestion had 
not b3en made to him, he ought at once 
to have taken the necessary precaution of 
digging down to the pipe and getting the 
water turned off. The plumber on arrival 
at once realised that the pips was probably 
leaking and the evidence of the Enginears 
indicates that the overseer ought tə have 
known that there was something more serious 
than parcolation of rain wateb In fact 
Mr. Holder, the Municipal Hagineer, admits 
that he told the oversser that, as the main 
passed down the street, it should have struck 
him at once to excavate and examineit. By 
failure to dig down to the pipe or to send 
for the plamber to turn off the water till 
2nd September, the overseer was undoubtedly 
negligent and the result was that water 
from the pipe escaped into the foundations 
of the house for two whole days. We also 
think that in delaying his visit to the spot 
till the 3rd September, there was negligence 
on the part of the Manicipal Unginear. 

It has been contendec that as the Com- 
mittee employed qualified servants, ib cannot 
be held responsible but we ara unable to 
accept this „contention, Ib is obviously the 
duty of the Committee to employ servants 
who can be trusted to exercis2 due skill and 
care in sacn cases. Woe do not think that 
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the overseer exercised even ordinary skill 
and care and we agree with the lower 
Courts in holding the Committee responsible. 

As regards the amount of compensation 
awarded, the costs of dismantling and re-build- 
ing was estimated by Mr. Atkinson at 
Rs. 3,561; on the evidence of Mr. Wilson 
regarding rates, the estimate was reduced by 
Rs. 720 to Rs. 2,841 and in view of the 
possibility that some injary was caused 
before the Committee received notice, the 
estimate was farther reduced by Rs. 341 to the 
round sum of Rs. 2,500. Mr. Herbert on 
behalf of the Committee does not dispute the 
estimate of Rs. 2,841 but merely urges that 
a larger sum than Rs. 341 should bə de- 
ducted on account of damage caused previous 
to $lst August 1905. He, however, offers no 
suggestion how the alleged previous damage 
is to be assessed and ag itis clear that practi- 
cally the whole damage which entailed dis- 
mantling of a portion of the house was due 
to the flow of water between the 3lst August 
and 2nd September, we see no good reason to 
interfers with the lower Court’s estimate 
which appears to be fair and reasonable. 

We accordingly dismiss the appeal with 
costs. 

Appeal dismissed, 


| 4 
PUNJAB CHIEF COURT. 
Seconp Orit Apesat No. 1351 or 1912. 
-February 15, 19138. 
Present:—Sir Arthur Reid, Kt., Chief 
Judge. 
FATEH ALI AND OTHERS—— DEFENDANTS — 
APPELLANTS 
versus 


MUHAMMAD HAYAT AND anotoer— 


e PLAINTIFF3— RS3PONDENTS. 

Custom—Gifi*to khanadamad—Hztinction of male 
¿ssue— Reversion of property to donor's family. 

A gift to a khanadamadisfor the benefit of the 
khanadamad’s wife and her male issue, as daughter 
and grandsons of the donor. The property transferred 
to the khanadamad would revert to the original owner’s 
family in all cases in which the daughter’s direct male 
descendants have died out. 


Gurdit Singh v. Musammat, Prem Kaur, 84 P. R 
1909; 76 P. L. R. 1909; 118 P. W. R 1909; 3 Ind. Cas- 
694, Lachman v. Bhagwan Sahai, 68 P. R. 1911; 160 
P. D. R. 1911; 10 Ind. Cas. 277, distinguished. 
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Second appeal from the decree of f: 
Divisional Judge, Jhelum Division, dated the 
23rd October 1911, confirming that of the 
Subordinate Judge, 2nd class, Gujrat, dated 
the 20th July 1911, decreeing the claim. 

Mr. Fazl-i- Hussain, for the Appellants. 

Mr. Bani Purshad Khosla, for Mr. I. U. 
Malli, for the Respondents. 

JOUDGMENT.—The facts stated by the 
Court of first instance, and accepted as 
accurate by the lower Appellate Court, are 
that Himmat had three sons, Abduila, Nur 
Din and Qatab Din, that Abdulla, who was 
childless, gave the whole of his property to 
Sharaf Din, son of Qutab Din, the husband 
of his only daughter, Musammat Karam 
Bhari, that on Abdulla’s death in 1365, 
mutation of names was effected in favour of 
Sharaf Din, that Sharaf Din died in 1899 
and mutation was effected in favour cf 
Musammat Karam Bhari, that she left three 
daughters married to descendants of 
GO 1tab Din, and that on her death, mutation 
was effected in the names of the daughters 
or their husbands. The plaintiffs are des- 
cendants of Nur Din and they claim posses- 
sion of one-fourth of Abdulla’s estate as his 
collaterals. Both Courts below have decreed 
the suit. 

Counsel for the defendants-appellants con- 
tended that inasmuch as the gift by Abdulla 
was maintained after litigation, it must. be 
treated as an out-and-out gift, without 
reversion to the donor’s heirs; that the 
answer to question 12 at pages ILI and IV of 
the Gujrat Customary Law is authority for 
the proposition that any children of Musam- 
mat Karam Bhari exclude collatexals of 
Abdulla, and that Gurdit Sinyh v. Musam- 
mat Prem Kaur (1) and Lachhman v. 
Bhagwan Sahat (2) support this proposition. 

In the present case, however, it has been 
found as a fact that the gift was to a 
khanadamad. Such gift is for the benefit 
of the khanadamad’s wife and her male 
issue, asdaughter and grandsons of the donor, 
and no authority has been cited in opposition 
to remark 2 of Article 27, Rattigan’s Digest:— 
“Sita Ram v. Raja Ram (8), has laid down 
the general principle that the property 

(1) 84 P. R. 1909; 76 P. L. R. 1909, 118 P. W. R. 


1909; 3 Ind, Cas. 604. 
5 (2) 65 P. R.1911; 160 P. L. R. 1911; 10 Ind. Cas, 


77. 
(3) 12 P. R. 1892. 
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ansferred to the khanadamed would revert 
td the original owner’s family in all cases in 
which the daughter’s direct male descend- 
ants have died out”. Muhammad v. Musam- 
mat Umar Bibi (4) is also against the appel- 
lants., and the answer to question 13 at 
page LV of the Gujrat Customary Law does 
not help them. 

The plea that the property in suit was not 
ancestral is opposed to the findings of fact of 
the Courts below, and on these findings of 
facts, Sri Ram v. Rami Das (5) does not 
help the appellants, 

The appeal fails and is dismissed with 
costs, 


Appeal dismissed. 
(4) 129 P. R. 1893. 
(5) 59 P. R. 1909; 86 P. L. R. 1909; 94 P. W. R. 
1999; 2 Ind, Cas, 949. ‘ 


CALCUTTA HIGH COURT. 
Seconp (vi Appzat No. 163 os 1911. 
March 4, 19138. 

Present: Justice Sir Richard Harington, 
KT., and Jastice Sir Herbert Carnduff, Kr. 
JAGARNATH MISSIR-——-PLAINTIFE— 
APPELLANT 
ver sus 
SHAMA PANDEY AND orgaers—Derenpants 


—~RESPONDENTS. 

Hindu Law—Mitakshara—Alienation—Co-parcener 
Alienation of share of family property, without consent 
of co-parceners—Absence of legal necessity—Title of 
transferee 

Where a Hindu, governed by the Mitakshara, alien- 
ates his share of the family property without the con- 
sent of he other members and without legal necessity, 
and the alienation is not for the benefit of the family, 
on his death there would remain nothing in the hands 
of his transferee, for his surviving co-parceners will 
be entitled to his share by right of survivorship, 

Madho Parshad yv. Mehrban Singh, 171. A. 194; 18 
©. 157, followed. i 


Appeal from the deoree of the District 
Judge of Gya, dated September 28th, 1910, 
reversing that of the Munsif of Gya, dated 
June 28:h, 1910. 

Babus Umakali Mukherji and Ohandra 
Sexhar Prasad Singh, for the Appellant. 

Moulvi Mahomed Mustafa Khan, for the 
Respondents. 

e JUDGMENT. 


Harixaton, J.—This appeal arises ont of 
@ suit brought by the plaintiff for possession 
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of three plots of land. The allegation made in 
the plaint was that Raja Misser was the 
karta of bis family and that he alienatdd the 
family properties to the plaintiff for legal 
necessity, the conveyances purporting to sell 
the whole 15-annas. Now, as a fact, it 
has been found that Raja Misser and a man 
named Gomti were joint in estate. They 
were brothers and though they were not 
living together because of some quarrel with 
regard to some migconduct of Gomti, it has 
been found affirmatively by the lower Appel- 
late Conrt that they remained joint in 
estate. The defendants, I should say, whom 
it is sought to eject, are persons who purchas- 
ed the lands from the sons of Gomti. It 
has been found that Raja Misser and Gomti 
were joint and it has also been found that 
Raja Misser was not the kariz of the 
family and that there was no legal necessity 
for the sale, these findings, in my opinion, 
dispose of the case. 

But the learned Judge of the Court of Ap- 
peal below when he came to these conclusions 
was of opinion that Raja Misser’s alienation 
was good, at any rate, in respect of his 
S-annas which would be the undivided half 
share of the family property, he and Gomti 
being the persons who owned the property; 
buat his attention does not seem to have been 
drawn to the case of Madho Parshad v. 
Mehrban Singh (1). That case is au authority 
for the proposition that, where a Hindu with- 
out the consent of his co-pareener has sold 
his undivided share in the famity property, 
on his death his surviving co-parcener is 
entitled to the said share. In short, it is an 
authority for the proposition that when a 
person alienates his share of the family pro- 
perty without the consent of the other 
members and without legal necessity, not for 
the benefit of the family, on his death, there 
would remain nothing in the hands of his 
transferee. That case seems to me to be 
applicable to the facts of the present case; 
and when it is found that the whole 16-annas 
was sold by Raja Misser and that the sale 
was not for legal necessity and it is not 
shown that the other sharer consented to it, 
it seems to me that, on his death, nothing re- 
mains in the hands of his transferee and, 
therefore, the plaintiff has no right to eject 
the defendants. 


(1) 17 L A. 194; 18 C. 187, 
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The learned Vakil who argued for the 
respondents referred to section 38 of the 
Transfer of Property Act, but that only ape 
plies whera there has been reasonable care 
taken in ascertaining the existence of the 
circumstances to justify the transfer. There 
is no suggestion in this case that any in- 
quiries were made and it has been found that 
no necessity for the transfer did exist. 
Therefore, the circumstances which would 
have justified the transfer if the vendor had 
been the karta did not exist. 

Then it is argued that what kad been done 
amounted to a separation of the family pro- 
perty and that the defendants were in no 
better position with regard to the land be- 
cause the plaintiff bought from Raja Misser 
one of the brothers, while the defend- 
ants bought from the sons of Gomti, 
the other brothers. Atany rate, that was 
not the case which was set up in the plaint 
and was tried by the Munsif and was heard 
in the lower Appellate Court. It is quite 
a new case and it is not open to the res- 
pondent, in my view, to setit up now. 
The case which he seb up in the Court 
of first instance and which was tried was 
whether he acquired a titla by purchare from 
the karta of the joint family to the whole 
16-annas of the property and whether the 
sale was for legal necessity. When it has 
been found that there was no legal necessity 
and that the vendor was not the karta of 
the family, jhe plaintifi’s claim is gone and 
I disagree in the view which the learned 
Judge has taken, namely, that the alienation 
was good for eight annas of the property, 
because the case to whioh I have referred 
and which was decided by the Privy Council 
is a direct authority to the contrary. For 
these reasons, I think that the judgment of 
the lower Appellate Court should be set 
aside and the plaintiff’s suit dismissed with 
costs. ° . 

OaRNDUFF, J.—I agree. 

Suit dismissed. 
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PUNJAB CHIEF COURT. | 
First Civiu APPBAL No. 963 or 1909. 
March 3, 1913. 

Present: Justice Sir Frederick Robertson, 
Krt., and Mr. Justice Shah Din. 
Musammat SARDAR BEGUM, wirs or 
PIR BAKHSH—Ptarntire-APPELLANT 
VETSUS 
MEHR CHAND— Decree. HOLDER AND 
PIR BAKHSH, Jupauent-pestror—Deranp- 


ANTS- RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), 8. 283-— 
Jurisdiction—Suit to establish right to attached property 
-~ Value of suit. 

In suits for establishment of right in respect of 
property attached in the execution of a decree, gener- 
ally the question of jurisdiction must be determined 
entirely on the nature of the relief sought. When the 
right to maintain the attachment as between the 
objector and the decree-holder is all thatisin dispute, 
the value of the suit is the decretal amount; but if in 
the plaint the objector seeks for a declaration of his 
own title as against both the decree-holder and 
judgment-debtor, which covers the whole property, 
the value of the suit is the value of the property 
involved. Whether the judgment-debtor confesses 
judgment, or denies the claim and it is decided after 
trial of the issues, is immaterial. Of course, this does 
not cover the case when the judgment-debtor, though 
pro forma a party, has no interest of any kind in the 
decision, but a confession of jadgment is not equiva- 
lent to an absence of interest. 

First, appeal from the order of the District 
Judge, Gurdaspur, dated the 19th April 
1909, dismissing plaintiff's suit. 

Lala Labhu Ram, for Sheikh Gulib Din, 
for the Appellant. 

The Hon'ble Rai Bahadur Bakhshi Sohan 
Lal, for Bakhshi Tek Ohand, for the Re- 


spondents, 


JUDGMENT.—In connection with this 
appeal, a preliminary objection ha?” been 
raised by Bakhshi Sohan Lal for the respond- 
ent that the appeal lies, not to this Court, 
but to that of the Divisional Judge, the 
value of the suit being less than Rs. 5,000. 


This is a suit brought by the wifeof a 
judgment-debtor claiming that a certain 
house which has been attached in execation 
of the decree against her husband for the 
sum of Rs, 271-4-0 is in reality her property 
havirg been made overto her in lieu of 
dower. The contention by the learned 
Pleader for the respondent is that the value 
of the suit is the amount of the decree for 
which attachment was madeand not the 
value of the property in suit. In support of 
his contention, he has quoted certain judg- 
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ents of this and other Courts. None of 
them ara exactly on all four? with this case, 
the one principally relied upén by the 
learned Counsel being Krishnasamit Naidu v. 
Somasundaram Ohettiar (1). It appears that 
the question whether in cases resembling 
the present, value of the suit is the value of 
the property involved or only the value of 
the decree in respect of which it has been 
attached is exceedingly well dealt with in 
Dwarka Das v. Kameshar Prasad (2). In 
that judgment, it is remarked:— 

“Iu asuit under section 2&3 of the Act 
XIV of 1882, in which the claimant 
objector is the plaintiff and the execution 
creditor is the defendant, and in which the 
judgment-debtor is nota party as a defend- 
ant, the questions as to the title of the 
judgment-debtor, which it may be necessary 
to decide, are decided solely between the 
parties to the suit, and a decision of or 
involving those questions of title would not 
operate as res judicata under section 13 of 
Act XIV of 1882, shonld the same 
title be in issue in any subsequent suit 
between either of the persons who was a 
party to the suit under section 283 and the 
person who was the judgment-debtor in the 
proceedings to which the suit under sec- 
tion 283 related, or those who claimed title 
through them respectively. 

“On the other hand, when the claimant- 
objector makes the sade a; debtor a defend- 
ant to his suit under section 233, and 
does not limit his claim, he claims both in 
form and substance against the judgment- 
debtor a declaration of his title to the whole 
of the property the title to which is in 
issue, in the suit. A decree in such a suit 
declaring that the property is liable, or is 
not liable, to attachment and sale in execu- 
tion of the execution creditor’s decree must 
necessarily, unless the suit be decided on a 
ground which did not involve the decision 
of a questien of title, decide and determine 
all questions of title upon which in that 
suit the plaintif on the one side and the 
judgment-debtor on the other could then rely, 
and such decision would operate in any 
future suit between those two parties or 
those who claim title through them as res 
judicats under section 13 of Act XIV of 


(1) 30 M. 335; 17 M. L. J. 95; 2 M. L. T, 116(F. B.). 
(2) 17 A, 69; A. W. N, (1895) 3. 
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1882 on those questions of title, although 
such subsequent suit might relate to property 
not in question in the suit under section 283, 
provided that the Court in which the suit 
under section 283 was instituted and decided 
was a Court of jurisdiction competent to try 
the subsequent Suit.” 

In Dhan Devi v. Zamurrad Begam (3), it is 
to be noted that it was a decree-holder who 
was plaintiff. The value of the claim was 
clearly the amount of his decree and not the 
value of the property to ba attached. So in 
Krishnasami Naidu v. Somasuniaram Chettiar 
(1), we find the following words:— 

“The only thing that distinguishes that 
case from the present is that there the 
plaintiff asked for a declaration of his title 
to the property, as well as a declaration that 
it was not attachable, while here he simply 
asks for a declaration that it is not attach- 
able as the property of the judgment-debtor.”’ 

Unfortunately, the actual nature of the 
claim in that caseis not disclosed by the 
report, but it is clear that the plaintiff asked 
for no title in the property but simply 
claimed that the attachment itself was not 
maintainable; and the value of the case was 
held to be naturally the value of the attach- 
ment. There are two single Judge's deci- 
sions of this Court which appear to take a 
somewhat different view from that taken in 
the case of Dwarka Das v. Kameshar Prasad 
(2), i.e., Bishnu Singh v. Lal Singh (4) and 
Gordibar Singh v. Dewa (5). In Zorawar Singh 
v. Dewa (5). this point was not discussed. 
These, however, are discussed in kallu 
Mal v. Shams-ud-Din (6). In that case the 
jadgment-debtors were defendants and the 
case was decided against them ex parte. The 
Full Bench decision in Sher Ali Shah v. 
Lachman Dus (7) does not differ from that 
given in Dwarka Das v. Kameshar Prasad (2), 
but deals with a slightly different point. It 
appears to us, speaking generally, admitting 
that there may be exceptions, that ethe ques- 
tion of jurisdiction must be determined entire- 
ly on the nature of the relief sought. There is 
much force in the view that in most of these 


(8) 27 A. 440; A. W. N. (1905) 87; 2 A. L. J. 115. 
(4) 65 P. R. 1906; 71 P. L. R. 1908. 

(5) 142 P. R. 1906. 

6) 269 P. W.R. 1912; 14 P. L. R. 1913; 17 Ind. Oas, 


196 
(7) 94 P. R. 1908; 74 P. W. R. 1908; 212 P..L. By 
1808. 
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cases, ‘all that is sought may be secured by 
a payment of the decretal amount, and that, 
conseguently, the value of the suit is the dec- 
retal amount. And we entirely endorse this 
view when the right to maintain the attach- 
mentas between the objector and the decree- 
holder is all that is in dispute. If in 
the plaint the objector seeks for a declaration 
of nis own title as against both the decree- 
holder and judgment-debtor, which covers 
the whole property, we have little hesitation 
in saying that we agree ‘with the view of 
Dwarka Das v. Kameshar Prasad (2), that the 
value of a suitis the value of the property 
involved. The principal reason for so 
holding is that the decision will be res 
judicita as between the judgment-debtor 
and plaintiff in regard to the whole of the 
property involved, provided, of course, that 
the Court passing the decision had jurisdic: 
tion covering the value of the property in 
suit. In this view of the matter, whether 
the judgment-debtor confesses judgment, or 
denies the claim, and it is decided after trial 
of the issues, is immaterial; as the question 
whether a particular defendant admits or 
denies the claim cannot, as a rule, have any 
effect upon the value of the suit for purposes 
of jarisdiction. Of course, this does not cover 
the case when the judgment-debtor, though pro 
forma a party, has no interest of any kind in 
the decision; but a confession of judgment is 
not equivalent toan absence of interest. This 
is nob the position here, and we do nob, 
therefore, disguss it further. in this case, it 
is quite clear that the plaintiff seeks a decla- 
ration not only as against the decree-holder 
but also against the judgment-debtor that 
the property which has been attached is in 
its entirety her own and the decision of that 
point will be res judicata in any future 
disputes between the parties about this 
property. In our opinion, the value of the 
suit for purposes of jurisdiction is, therefore, 
the value of that property, which is above 
Rs. 5,000, and” the appeal will, therefore, lie 
to this Court. The facts of this case as 
stated in the judgment of the lower Court 
are as follows :— 


“The defendant No. l has a money decrees 
against the defendant No. 2 in the execution 
of which the former got one house known, 
as Ram Chand Thanedarwala, one stable, and 
some open land, attached in the Court of the 
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Munsif of Gurdaspur. The plaintiff, w 
is the wife of defendant No. 2, filed an objeg- 
tion >n the ground that the house was given 
to her in payment of her dower amounting 
to Rs. 5,000, and that she has acquired 2 
right hag-t-asatsh over the rest of the proper- 
ty in consideration ofa sum of Rs, 414, the 
value of her ornaments, which the defendant 
No. 2 had to sell for expenditure on it, but 
her objection was disallowed by the Munsif. 
She has, therefore, instituted this suit, in 
order to have it declared that the property 
is not liable to attachment and salein the 
execution of the decree of the defendant 
No. 1 against the defendant No. 2, or if it is 
held that the said property is liable to 
attachment in the said decree, then to have 
it declared that the amount of Rs, 5,414, due 
to her by the defendant No.2, shall be a 
first charge on it. The alleged transfer is 
said to have taken place abouf six years 
ago.” 
The issues for determination are also given 
as follows:-— 

(1) Was the amount of the plaintif’s 
dower fixed at Rs. 5,000 ? 

(2) Did the defendant No.2 give the 
honse, known as Ram Chandwala, to the 
plaintiff in dower ? 

(3) Did the plaintiff give to the defendant 
No. 2 ber ornaments of the value of Rs. 414, 
for expenditure oa the property in dispute? 

(4) Has she, therefore, acquired a right 
hag-t-asaish over the same property? 

(5) To what relief is she entitled? 

The District Judge has found that, as a 
matter of fact, the dower of the plaintiff was 
sharat, t. e. Rs. 32, and that the property 
in question was never made over to her in 
lieu of dower. He has evidently come to the 
conclusion that the suit is a collusive one 
betweeu Pir Bakhsh and his wife and he has 
given his reasons in coming to this conclusion. 
We may mention at the outset that while it 
is quite possible that Pir Bakhsh may have 
been deliberately deceiving and endeavouring 
to defraud the decree-holders, it is not to be 
lost sight of that he may also at the same 
time have been making improper use, for 
his own purposes, of his wife’s property. 
While this kind of claim is, no doubt, some- 
times pub forward simply as, a “family 
arrangement to defeat the claim of creditors, 
it is not to be forgotten that the rights of 
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ives are very frequently lost sight of and 
INeated by actions of this kintl on the part 
of their husbands. It is trae that Pir 
Bakhsh, the husband, is clearly siding with 
his wife now (as it is to his obvious advan- 
tage to do so), but it does not follow from 
this that he has not made use of the pro- 
perty which did not belong to him in order 
to obtain money from the decree- holders. 

In support of the claim that the plaintiff's 
dower was fixed at Rs. 5,000, a document 
purporting to be a deed of dower was pro- 
duced. This document is printed at pages 3 
and 4 of the paper book. We may say at the 
outset that there is per se nothing of a 
suspicious nature about this document. It is 
of the kind which we should expect a deed 
of dower to be, if genuine; whether it is 
genuine or not is a question we shall have 
to decide. We find that this document 
purports to have been written by one Badr 
Din, a resident of Mauza Bisoli in the Jammu 
State situated some 40 miles distant from 
Dina Nagar at which place, according to the 
plaintiff’s contention, the marriage took place. 
Great stress was laid upon this fact by the 
learned Counsel for the respondent; but 
the presence of Badr Din was accounted 
for by the fact that the plaintiff is a cousin 
of his wife. This Badr Din was called and 
swears to have written this deed and we 
see no special reason to presume that he 
has commftted perjary. 

The next witness tothe deed is Ibrahim, 
who was a witness to the Nikah. This 
Ibrahim is dead, bué his son Hakim Din 
(P. W. No 9), who swears to his signature, 
was called and states that he himself was 
presept at the ceremony, and that Rs. 5,000 
was fixed as the dower. 

The next witness is Ohaudhri Jiwan, who 
was not called in the regular suit, but he 
was called in the objection case, as also 


was Qhaudhri Allah Ditta, and the plaintiff. 


appears to have been under the impression 
that evidence given in the objection case 
would be accepted as. evidence in this case 
without further examination. 

Nur Din, who was the paternal uncle 
of the bride, is dead, bat the next two 
witnesses, Abdalla and Maula Bakhsh, were 
both chlled and swear to the ‘execution of 
the deed which purports to have been carried 
out some 19 years before suit. The deed 
is dated 25th February 1890. 
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This deed has been found by the lower 
Court not to be genuine. It appears to us 
that this view cannot ba maintained. Of 
course, it is possible that it is a forgery, 
and that the whole case is a concoction, 
But the deed ig just what sach a deed 
might be expecttd to be and itis witnessed 
by precisely thosa persons who would 
naturally witness ib in accordance with 
Muhammadan custom,and practically all these 
witnesses have been called to support their 
signatures. In guar opinion, the deed is 
genuine and the plaintiff's dower was fixed 
at Rs. 5,000. . 


We may here deal with the point urged 
that even supposing the dower was fixed 
at Rs. 5,000 this was merely a nominal 
arrangement never intended to be carried 
out avd that, therefore, it cannot be enforced. 
ln regard to this, we are unable to accept 
the contention. It is shown in the insolvency 
proceedings that the defendant, Pir Bakhsh, 
at one time possessed property worth sixteen 
or seventeen thousand rupees, and Pir 
Bakhsh himself, daring the progress of the 
suit, desired to call evidence to shov what 
his position was at the time when the 
deed of dower was executed. Upon this, 
the lower Court passed an astonishing 
order that as he was a confessing de- 
fendant, he could not be allowed tod») s3 
(page 35 of the paper book). I is obvious 
that he should have been allowed to pro- 
duce this evidence in support of his posi. 
tion. It is notorious that dowers are often 
fixed at an unnecessarily higher figura for 
the protection of the wife and the prevention 
of capricious divorces and we cannot see that 
there is any reason in this case to suppose 
that Rs. 5,000 was in any sense fictitions as 
between the parties to the marriage. In 
support of the contention of the respondent, 
Rahmat Ali Khan v. Bubu Zuhra (8) and 
Shadi Khan v. Bibee Umdan Begam (9) were 
cited, but they deal with cases,whidh are not 
analogous to the present. We hold, therefore, 
that the dower was fixed at Rs, 5,000 and 
fixed in good faith. 


The next point to consider is whether 
the properéy now in suit was made over 


(8) 14 P. R 1912; 96 P. W. R. 1912; 157 P. L. R. 
1912; 14 Ind. Cas, 480. 

(9) 34 P. W. R. 1912; 52 P. L. R. 1912; 13 Iud, 
Oas. 73. 
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in lieu of dower to the plaintiff. The allega- 
tion is -that when Pir Bakbsh defendant’s 
other wife died, at the time of the chihlam 
ceremony, which took place in 1906, the 
brotherhood came together and a settlement 
was made iu the presence of the brother- 
hood. Here again the lower Court has not 
fully realized that whether this particular 
story, be true or not this occasion was a very 
natural one for the plaintiff to enforce her 
rights upon. The defendant, Pir Bakhsh, 
was expected to marry another wife who 
would -naturally be younger and possibly 
more attractive than the plaintiff, and 
plaintiff herself and her relatives natur- 
ally. considered that this was a good 
and proper opportunity of securing her 
position by means of the setting aside of 
definite property to meet her claim for dower. 
The witnesses who swear to the arrangement 
by which this karel? was made over to this 
purpose are, no doubt, relatives and con- 
nections, in the main, of the plaintiff, but 
this is precisely what we should expect and 
what would be natural under the circum- 
stances, We should not find strangers at this 
ceremony or that strangers would in any way 
insist upon a satisfactory settlement of this 
question in the interests of the wife. 

After giving our full consideration and 
hearing arguments on both sides and going 
carefully through the evidence on the record, 
we come to a different conclusion from that 
of the lower Oourtand we are of opinion 
thatthe haveli now under attachment was, 
as a matter of fact, made over in lieu of 
dower to the plaintiff before liabilities in 
respect of the debt incurred by Pir Bakhsh 
were incurred. 

The lower Court has also made a mis. 
take in supposing that in the insolvency 
proceedings of 1907-08, Pir Bakhsh 
asserted this house to be his. He did the 
exact opposite, tide petition dated 6th Oc- 
tober 19Q7. in which he asserts the claim of 
his wife to dower in respect of it. 

In regard to the jewellery in claim of 
Rs. 400, which it is said was made over by 
the plaintiff to Pir Bakhsh, we think that the 
‘evidence is not so clear and that it cannot 
‘be treated as a definite chargé upon this 
property whether it was in fact so lent to 
Pir Bakhsh or not. The decision* upon this 
ig not very material as we have held that 
the property attached was itself made over 
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in lien of Rs. 5,000 dower to the plaintiff an 
therefore, is not ‘liable to attachment. 
The appeal is accepted and the claim 1s 
decreed with costs. 
Appeal accepted. 


CALCUTTA HIGH COURT. 
FULL BENCH, - 
Sucorp Crvin Aepeat No. 1931 or 1903. 
January 14, 1913. 

Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, Justicé Sir Richard Harington, 
Kr., Mr. Justice Stephen, Jastice Sir Asutosh 
Mookerjee, Kr., and Mr. Justice Holmwood, 

MUNSHI MISSER AND ANOTHER— 

DEFENDANTS~——APPELLANTS 
VETSUS 
BHIMRAJMAM AND OTHERS—— PLAINTIFFS 
— RESPONDENTS, 

Hasement--Water flowing over servient tenement 
without definite channel—Axquisition of easement. 

The fact that the water which is discharged from a 
dominant tenement, flows over the surface of the 
gervient tenement without a definite channel for 
its carriage, cannot prevent the acquisition of an 


easement. 
Bidhoo Bhusan Palit v. Beny Madhub Mazumdar, 8 C, 


W. N. 244, overruled. 

Appeal from the decree of the District 
Judge of Bhagalpore, dated Jaly lith, 1908, 
modifying that of the Munsif of Jamui, dated 
September 9th, 1907. 

This appeal came on for hearing before 


Mr. Justice Doss and Mr. Justice Richard- 
son, who referred it to 2 Full Bench on June 


22nd, 1909, by the following 
ORDER OF REFERENOK. 29 


The plaintiffs instituted this suit nomi- 
nally for the purpose of recovering pos- 


session of a strip of land 31 cubits 
in length and l$ cubits in width, but 
substantially for the purpose of pre- 


venting the defendants from exercising 
in respect of the land certain easements 
which they claim. Those easements are:— 
(1) to maintain a roof which projects over 
the land and to discharge rain water from 
this roof, (2) to discharge water into the 
land through a drain which ends 10 A wall 
standing on the boundary of the defendant's 
land contiguous to the land to which the dis- 


pute relates. 
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In the Court of first instance, the learn- 
ed Munsif found that the defendants had 
acquired these easements and dismissed the 
suit. 

In the Court of Appeal below, the learn- 
ed District Judge confirmed the Munusif’s 
decree in respect of the overhanging roof, 
but as regards the drain, he modified the 
decree and directed that the drain should 
be closed. 

The defendants have appealed to this Court 
from the decree of the District Judge s9 
far as ibis adverse to them The plaintiffs 
have not appealed, and we have, therefore, 
to deal only with the second of the two 
easements claimed. 

As to that, the learned District Judge 
makes the following observationus:— 


“Bat accepting the case of defendant in 
full, I think that the plaintiff ought to have 
succeeded in respect of the drain. Three 
out of the four witnesses of the defendant 
admit that the water which flows from this 
drain does not flow in any defined channel, 
and the fourth witness who says that it 
does flow in a channel which it has scoured 
out differed from all the other witnesses in 
saying that he has seen water flowing from 
the drain withia the past year. This is 
nobody’s case, and I do not think his evi- 
dence is very trustworthy. In view of the 
ruling, Bidtoo Bhusan Palit v. Beny Madhab 
Mazumdar (1), the defendant cannot have 
the right to let his water pass in an uun- 
defined channel over the land of the plaintiff. 
Again it is very doubtful on the facts 
whether the defendant succeeded in proving 
that the right to let the water flow through 
the pfaintifi’s land had been exercised 
within two years of the suit. In my opinion, 
the suit ought to have been decreed with 
respect to the drain only.” 


- These observations raise two questions— 
(1) whether the easement can be acquired 
under law, and (2) whether in fact it has 
been acquired and isa right which the de- 
fendants are entitled to exercise. 

As tothe first question, we think with 
great respect that the case of Bzdhoo Bhusan 
Palit v. Beny Madhab Mozumdar (1), on 
which the District Judge relies, is in conflict 
with earlier cases and was wrongly decided. 


(1) 8G. W. N. 244. 


INDIAN CASES. po 


[| 


In referenca to certain cases to which we 
were referred at the hearing, we may point 
that there isa large distinction betwebo a 
servient tenement which has to bear the 
burden of receiving water discharged from a 
dominant tenement, and a dominant tene- 
ment which as against the servient tenement 
is entitled to the uninterrupted flow of water 
in a defined artificial channel. 

We may refer to the following cases in 
support of our opinion that there may be 
an easement of the nature of that here in 
question: —Kopzl Pooree v. Manik Suhoo (2), 
Imam Ali ~v. Toresh Mundul (3), Bala 
y. Maharu (4). 

In view of these cases, we think that 
the question, whether the case of Rrdhoo 
Bhusan Palit v. Beny Madhab Mazumdar (1) 
was correctly decided, should be con- 
sidered by a Fall Bench. Should the 
Fall Bench agree with us, the case should, 
we think, bə remanded to the lower Ap- 
pellate Court to be re-heard with reference 


to the question whether the defendants 
have, in facb, the right which they 
claim. In connection with that question, we 


may observe that an easement may be ac. 
quired otherwise than under the provisions 
of the Limitation Act. [Rajrup Koer v. Abul 


Hossein (5), Oharu Sarnoeir v. Dokourt 
Chunder Thakocr (6)]. The difficulty, 
however, which necessitates this refer. 


ence having arisen in an appeal from an 
appellate decree, the whole appeal must be 
referred to a Fall Bonch for disposal under 
role 2 of Chapter V of the Rules of the High 
Court, Appellate Side. f 

Babus Lakshmi Nurayin Singh and Ganesh 
Dutt Singh, for the Appellants. 

Babus Umakalt Mukherjee, for the Respond. 
ents. 

JUDGMENT. 

JENKINS, ©. J.—The fact that the water 
flows over the surface of the servient 
tenement without a definite channel for its 
carriage cannot prevent the acquisition of 
an easement. We, therefore, think that the 
ease of Bidhoo Bhusan Palit v, Beny Mudhub 
Mazumdar (1) was not correctly decided, 
We must accordingly remand the case to 


(2) 20 W. R. 287. 

(3) 8 C. 468; 100. L. R. 396. 

(4) 20 B. 788. 

(5) 6 O. 394, 7 I. A. 249; 7 C. L, R. 529, 
(6) 80, 956; 10 0. Le R. 577, 
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the lower Appellate Oourt in order that 
it may be determined, first, whether a right 
has Been acquired to discharge water into 
the servient tenement through a drain 
which ends iu a wall standing on the 
boundary of the defendants’ land, and, 
secondly, whether having regard to the pro- 
visions of section 26 of the [Limitation Act, 
the present suit lies in respect thereof, and 
to dispose of the case accordingly. 


The costs in the High Court inclading 
the costs of this reference will abide the 
result. 

Oase remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First Civir Appeat No. 49 or 1911. 
September 28, 1912. 

Present: —Mr. Stanyon, A. J. C. 
MOHANLAL~—~Derenpant— ApPELLANT 
versus 
TEK SHAND—Ptatntire — RESPONDENT, 


Hindu Law— Joint family—Alienation by parcener-~ 
Remedies of co-parcener—Remedtes uf purchaser--Par- 
tition—Right of co-sharer to recover possession of pro- 
perty from which ousted. 

Tn a joint Hindu family, 

(1) no parcener, or his transferee, can compel his 
co-parceners to make a partition inter se; he can only 
claim a severance of his own share; 

(2) if a joint owner is illegally deprived of the pos- 
session and enjoyment of any part of the joint properiy, 
he is ipso facto entitled to claim a restoration to 
possession of that part without being compelled to 
demand a partition of the whole estate; 

Iburamsa Rowthan v. Thirumalat Muthuveera, 34 M. 
269; 20 M. L. J. 743; 8 M. L. T. 269; (1910) M. W. 
N. 380; 7 Ind. Cas. 559, followed. 

(3) a purchaser from one co-parcener of his uu- 
divided share in a specific part, e g. a named village, 
of the family estate, cannot get possession of his 
purchase except by a partition of the whole estate. 

Abdul Aziz v, Ajudhia, 15 O. P. L. R. 156, followed, 


First appeal against the decree of the 
District Judge, Chhindwara, dated the 7th 
August 1911. 

Mr. J. Mitira and Sir B. K. Bose, for the 


Appellants. 
Messrs. F. W. Dillon and S. R. Pandit, for 
the Respondent. è 


JUDGMENT. —First appeal by the de- 
fendants, Mohanlal and qthers. e 

The following genealogy will facilitate 
discussion of the case :— 
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CHHOTELAL oe No. 5). J 
ry 
4 

Tekchand Pemchand Ratiram 

(plaintiff (plaintiff (plaintiff 

No. 1) No. 2) No. 3) 


Chhotelal and his three sons were the 
joint owners, under Hindu Law, of an eight- 
anna share in the malguzarc village of 
Thanwani, which was ancestral property 
in their hands. .In the Revenue Records; the 
village stood in the name of Chhotelal only. 
It is admitted bafore me that the remaining 
eight-anna share of the village belonged to 
the first four defendants in this suit. On 
the 30th July 1902, and the 7th August 
1903, the fifth defendant Chhotelal executed 
deeds of sale in favour of the first four 
defendants, which purported, for a stated 
consideration of Rs. 1,500, to convey the 
eight-anna share belonging to himself and 
his sons. Neither personally, nor by express 
representation, was any one of the sons, 
made a party to this sale. Tekchand was 
then a major. Pemchand and Ratiram 
were minors, under the guardianship of 
Chhotelal, who was at that time managing 
the whole estate. Hedid not, however, 
represent himself, by any words in the 
document, to ba aching as a manager in 
execution of the deeds of sale. Oa the 
face of them, the deeds purport to be sales 
by Chhotelal alone of the eight-anna share. 
The purchasers were pub in possession of 
that share, and are now in possession thereof, 

On the 6th February 1911, the plaintiffs 
filed the present suit, claimiug to avoid 
the sales, and to get possession of the 
whole share. The pleadings are sufficiently 
stated in the judgment of the lower® Court. 
The learned District Judge held — 

(1) that the sales of the 30th July 1902 
and the 7th August 1903 are valid .as 
against Chhotélal and Tekchand, but are 
not binding on Pemchand and Ratiram: 

(2) that there was no legal necessity for 
the sales, and no part of the purchase 
money benefitted anybody but the vendor 
Chhotelal ; 

(3) that the plaintiffs, Pemchand and 
Ratiram, are entitled to recover possession 
of their four-anna share withou} making 
any refund of the purchase money paid in 
1902 and 1903. 

At the end of the suit, when the pro- 
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våndees-defendants applied toe the Court to 
måke a partition of the whole family estate 
of the plaintiffs and their father, and to 
allot the share in dispute, if possible, to 
the portions of Chhotelal and Tekchand, 
so as not to disturb the possession of the 
vendees under the sales of 1902 and 1903. 
This belated application was refused, and 
the decree of the District Cours orders 
that the first four defendants do put the 
plaintiffs Nos. 2 and 3 in possession of a 
four-anna share of the said village, with 
all sir rights and other appurtenances. The 
rest of the plaintiffs’ claim is dismissed. 

Against this decree, two appeals Lave been 
made to this Court. The present appeal 
(First Appeal No. 49 of 1911) is by the 
vendees-defendants; the other appeal (First 
Appeal No. 64 of 1911) is by the plaintiff, 
Tekchand. These appeals were heard 
simultaneously and will be disposed of by 
this judgment. 

The defendants Nos, 1 to 4 appealed on 
these grounds :— 

(1) That the suit is time-barred. 

(2) That the lower Court should have 
directed the successful plaintiffs to make a 
proportionate refund of the purchase money 
paid for the conveyances of 1902 and 1903. 

(3) That the lower Court should have 
allowed the application of the defendants. 


(4) That “the decree of the lower Court 
ought to have directed that if, on a fair 
partition, the whole property sold to the 
appellants could be allotted to the share 
of the vendors bound by the sale, the title 
and possession of the appellants are not to 
be affected by the decree. 

The plaintiff, Tekchand, appealed on this 
ground :— 

That there was no such consent of plaintiff 
No. 1, the present appellant, as is found 
by the lower Court, and the sales are not 
binding upon him. 

[After dealing with Tekchand’s appeal, the 
learned Judge proceeded:— | 


è 
“Vee had been closed for judgment, the 


It is here convenient to take up Appeal 
No. 49 categorically. The first ground, 
as to the plaintiff’s suit being time-barred, 
was abandoned before me as untenable. The 
second groundgdoes not aim at questioning 
the decision of the lower Court that the 
Rs. 1,500 paid by the purchasers was neither 
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required for nor applied to the benefit of 
the plaintiffs. It is a ground based upon 
the liability of a Hindu son to pay every 
debt of his father which was not incurred 
for an illegal or immoral purpose. It is 
said that, on failure of the sale to any extent, 
the father beconfes liable to refund a propor- 
tionate share of the purchase-money, and 
for the payment of that debt, the sons and 
their share of the property would be ultimate- 
ly liable. This objection will be best dealt 
with after [ have disposed of the remaining 
grounds of the appeal now under consider- 
ation. ° 

These grounds, which were much pressed 
before me, deal with the questiou of the 
manner in which so much of the sales of 1902 
and 1903 as was valid can be given effect to in 
this suit. The record shows that no plea, on the 
lines now taken, was raised during the trial. 
After the trial was over, but before judgment 
was delivered, the contesting defendants 
claimed that a partition should be ordered, 
in which the &-anna share sold in 1902 should 
be allotted to the shares of Chhotelal and 
Tekchand, which had been held validly sold 
to these defendants. The learned District 
Judge rightly regarded that as being an 
attempt to start a partition suit, as a supple- 
ment to this suit for possession, and refused 
the application. 


In the memorandum of their appeal, the 
vendees-defendants claimed a declaration that 
the decree for possession should have no 
effect if, on making a partition, ¢he 8-anra 
share, which isin dispute, could be allotted 
to the ca-parceners whose shares had passed 
by the transfer. This amounts to a demand 
that execution of any decree for possession 
obtained by the plaintiffs should stand over 
until, by partition, the possibility of not 
disturbing the vendees has been ascertained, 
In argument before me, a further modification 
was made. It was conceded that the suaccess- 
ful plaintiffs must be put into possession 
of their shares jointly with the vendees, but 
it was asked that the vendees’ right, to 
have the partition so carried out as to make 
the disputed estate as much as possible the 
representative. in severalty of the joint 
estate sold in 1902, and 1903, should be 
declared, 


These demands have their origin in the 
judgment of Skinner, A. J. O. in Dhanaram 
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v. Ohamrusao (1), decided on the 19th April 
1910 In that case, certain minor so- parceners 
succegded, as plaintiffs, in setting aside an 
alienation of their shares made by a major 
co-parcener, G., who was also their guardian 


de jure. Skinner, A. J. C., refused to 
allow the plaintiffs to ‘shave possession 
because— 


(1) such a decree would practically restore 
the estate to the major co-parcener, G., who 
had alienated it; and 

(2) the vendees were entitled to claim that 
G.’s share, whereof the alienation was valid, 
should be partitioned, and that such partition 
should be made to maintain G.’s transfer as 
far as possible. 

The learned Additional Judicial Commis- 
sioner, therefore, gave the plaintiffs a decree 
merely declaring that the sale by G. did not 
affect their shares, and referring them to a 
partition suil, asa pre-requisite to recovery 
of possession of those shares, the possession 
of the vendees under their unauthorized sale 
being in the meantime maintained. The 
decree also directed that the partition should 
allot as much of the disputed property as 
possible to the sbare of G., so as to give effect 
to the sale. 

The learned Additional Judicial Commis- 
sioner responsible for this decision claimed 
support for it from the case of Abdul Aziz v. 
Ajudhia (2). With due respect, I must 
express my inability to accept Dhanaram v, 
Ohamrusao (1) as sound law, and I can find no 
authority fgritin the above published deci- 
sion of Ismay, J. C. The proposition involv- 
ed is this, that, where one Hindu co-parcener, 
A., sells the whole estate in the joint owner- 
ship and possession of himself and B., and 
transfers such possession to the vendes, the 
whole transaction being illegal and inopera- 
tive as to B.’s share, B. can only obtain a 
declaration that his share is not affected by 
the sale, and the illegal possession of the 
vendee over that share will continue until B. 
chooses to bring another suit for possession 
of his share after partition, being re- 
sponsible in such partition to have allotted 
to the vendee (as representing A.) as much 
as possible of the specific estate sold. In 
my opinion, not only is there*no authority 
for this view of the law, but it is 


diametrically opposed to what tlfe rights of an 
(1) F. A. No. 48 of 1909. 
(2) 15 C. P. L. B. 156. 
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è 
alienee of an undivided share in “et 
Hindu joint family property have be 
declared to be. 

In Abdul Aziz v. Ajudhia (2), Ismay, 
J. U., pointed out that a purchaser of the 
interest of one member of a Hindu family 
in specific family property can only obtain 
separate possession of that share by 
enforcing 4 partition of the whole property. 
In Lhanaram v. Ohimrusao (1), Skinner, 
A. J. ©., left such a purchaser in posSession 
of the whole estate, and laid the duty of 
partition on the co-parceners who had not 
sold, as the only way in which they 
could disturb the illegal possession of their 
shares, 

The law and authorities are clear and 
consistent, They seem to me to establish 
the following propositions in regard to 8 
joint Hindu family :— 

(1) No parcener, or his transferee, can 
compel his co-parceners to make a partition 
inter se : he can only claim a severance of 
his own share. 

(2) Ifa joint owner is illegally deprived 
of the possession and enjoyment of any 
part of the joint property, he is, zpso faclo, 
entitled to claim a restoration to posses- 
sion of that part without being com- 
pelled to demand a partition of the whole 
estate, 

(3) A purchaser from one co-parcener of 
his undivided share in a specife part—— 
é.g., a named village—of the family estate, 
cannot get possession of his purchase except 
by a partition of the whole estate. 

The first of these propositions is sọ 
obvious that no authority need be cited to 
support it, The second proposition yill be 
found exhaustively dealt with by a Fall 
Bench of the Madras High Court in 
Iburamsa Rowthan v, Thirumalat Muthuveera 
(3). For the third of the above pro- 
positions, the ‘authorities are sufficiently 
stated in the case last cited and in Abdul 
Aziz y. Ajudhia (2). 

In such a suit as the present, the 
plaintiffs are not to be driven into the 
anomalous position of joint possession with 
a stranger: ncr can they be rightly com- 
pelled to carry oub a partition for the 
benefit of the vendee, whose right and 


business it is to seek such p&rtilion else- 
(3) 34 M. 269; 20 M. L. J. 743; 8 M. L. T. 269; 
(1910) M. W. N. 380; 7 Ind. Cas. 559. 
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ere, 4, 6., out of Court tor by another 
suit., The plaintiffs are entitled to possess 
the whole and every part of the undivided 
estate, while it remains undivided. They 
are entitled to a decree for possession of 
the whole property, though that whole 
includes the share of Chhotelal who has 
sold it, leaving the purchasers to take 
proceedings to ascertain that share by 
partition : Deendyal v. Jugdeep Narain (4), 
Hardi Narain v. Ruder Ferkash (5), 
Honuman v. Bhagbut Kishen (6), Venkatachella 
Pillay v. Chinnatya (7). Therefore, the dec- 
ree in this case must be one ordering the 
purchasers-defendants to deliver possession 
to the plaintiffs of the whole property 
claimed in the plaint, 


But such decree must be made subject 
to such legal rights and equities as the 
purchasers may be entitled to. Much re- 
liance was placed on the said decision of 
Skinner, A. J. O., in Dhanaram v. Ohamrusao 
(1) but for reasons already given, I am 
unable to accept that case as correctly 
desided. It was said to have been followed 
by Batten, A. J. O., in Harmehanlal v. 
Devi Prasad (SS), decided on 27th July 1912: 
bat the contrary is the case, as a careful 
perusal of the judgment will mase manifest, 
The Bengal cases of Bunwart Lat v. Sheo 
Sunker Misser (9) and Mohunt Ram Sundar 
Dass v. Barham Deo Narain (10) are not of 
much assistance, because in each of them 
the High Court was dealing with the case 
of an innocent purchaser, who had been 
misled into buying more than his vendor 
could sell, by the misrepresentations of the 
latter as to the extent of his estate or 
authority. So far as the former of these two 
decisions requires thas, in such cases, aliona- 
tions should be set aside with due regard 
to the equities of an innogent purchaser 
who has been misled as above, and so far ag 
the latter decision holds the actual vendor 
bound to make good his contract as far 
as possible, [have no ground for dissent. 
But, in the present case, the vendees 


(4) 4 1. F 247; 3 G. 198; H 0. I R. 49. 
26; 10 G. 626. 
: L. R. 58 15 W. R. (F. B.) 6. 
6. 


= 
b; 1 Ind, Cas, 670. 
52; 2 Ind. Oas., 986, 
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bought the whole estate with full knowledge 
of the co-parceners and their rights® and 
no case of misrepresentation by Chhotelal, 
or any one else, was ever set up: while the 
present is not the suitin which to adjudge 
the claims of the first four defendants against 
the fifth defendant arising out of the result 
of this litigation. 

It has been held in this judgment that 
the sales of 1902 and 1903 were inoperative 
to transfer the shares of the plaintiffs, Op 
partition, those shares would represent three- 
fourths of theestate for which the purchasers 
paid Rs. 1,500 to Chhotelal. The purchasers 
can, therefore, claim— 


(1) to avoid the sales altogether, and have 
the price refunded : 

(2) to treat the sales as valid to the 
extent of the share of Chhotelal in the 
property sold: 

(3) to claim such further relief as the 
law may give them against Chhotelal in 
respect of the failure of three-fourths of 
the consideration for which they paid him 
Rs. 1,500. 


Bat itis not for the Court inthis suit 
to elect for the purchaser between the first 
and the other twoof the above remedies. 
* # * The defendants appellants have 
not claimed, and they were not bound to 
claim, any relief arising outofany failure 
of the sales of 1902 and 1903. They were 
entitled to contest the suiton the grounds that 
the sales constituted valid transactions, 
and that the plaintiffs are bound by them; 
and, if that defence failed, to work out 
their resulting remedies in another suit. 
If they have made any alternative claim 
at all, it is one to enforce the sales against 
the fifth defendant. That cannot be con- 
veniently tried in this suit. They cannot 
legally claim both refund of the purchase 
money, and the equivalent of Rs? 1,500 
worth of property by partition in a certain 
way of the undivided estate of Chhotelal. 
Yet this is what is attempted in grounds 2, 
3 and 4 of their appeal. 

In the absence of all claim in the plead- 
ings, 1 think” that I ought not to, and, 
therefore, | do not, make any decision in 
this suit, on the legal right and equities of 
the purchasers-defendants arising out of the 
finding that the sales of 30th July 1902 and 
7th August 1903 were inoperative to transfer 
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the undivided shares of the plaintiffs. I 
leave the defendants-appellants to work out 
their remedies, arising out of the dacree 
in this suit, by another suit, or otherwise 
as they may be advised., Therefore, the 
subsidiary question whether, inthe event 
of the purchasers claiming and being found 
entitled to the refund of any sum of money 
out of the price paid by them, the plaintiffs, 
as the sons of a Hindu father, will be 
liable for the same (in the way stated in 
paragraph 367 of the 7th Edition of 
Mayne's Hindu Law), is also left undecided 
in this suit. It is clear thal this suit 
cannot operate to bar the trial of any 
claim arising as the result of it. The 
plaintiffs will be putin possession of the 
patti in dispute, and if the purchasers- 
defendants should desire the rights of a 
transferee of the share therein of Chhotelal 
only, they must ascertain that share by 
partition in the way already stated. 


For the above reasons, Appeal No. 49 
will stand dismissed. 4 * * The 
defendants Nos. 1 to 4 (excluding Chhotelal, 
who will bear his own costs) must pay and 
bear all the costs of the plaintiffs and 
themselves in both Courts. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Ssconp Civic Aperau No. 68% or 1911. 
February 26, 1913. 

Present: —-Mr. Justice Holmwood and 
Mr. Justice Chapman. 
SEMAKI CHUTIANI AND ANOTHER—- 
DerenDANts— APPELLANTS 
versus 


HE MKANTA SARMA MAUZADAR— 


* Puatntivs—Respon vent. 

Malicious prosecution, suit for—Proof—~Plaintiff to 
prove what-—Conviction by first Court—Acquittal on 
appeal. 

In an action for malicious prosecution, the plaintiff 
has to prove, firstly, that he was innocent, and that 
his innocence was pronounced by the tribunal before 
which the accusation was made, or in this country, 
before the Court of Appeal; secondly, it must be shown 
that there was want of reasonable and probable cause 
for the prosecution, or, inofther wofds, the cirenm- 
stances of the case were such as to be in the eyes of the 
Judge inconsistent with the existence of reasonable 
and probable cause; and lastly, that the proceedings 
of which he complains were initiated ing malicious 
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spirit, that is, fro: indirect and improper motive fa 
not in furtherance of justice. 

Abrath v. North-Eastern Railway Company, 11 
Q.B. D. 440 atp. 455; 49 L, T. 618; 52 L. J. Q. 
B. 620; 82 W., R. 50; 47 J. P. 692, relied upon. 

The fact that the plaintif was convicted by the 
Court of first instance and was only acquitted on ap- 
peal ought to be considered in determining whether 
there was reasonable or probable cause, but ib conld 
ner be regarded as conclusive in favour of the defend- 
ant. 

Appeal from the decree of the Sub-Judge 
of Nowgong, dated September 29th, 1910, 
affirming that of the Munsif of that place, 
dated July 27th, 1910. 

Babu Hem Chandra Mitra, for the Appel- 
lants. 

Maulvi Nur-ud-din Ahamad, for the Res- 
pondent. 

JUDGMENT.—This is an appeal from 
the judgment and decree of the learned 
Subordinate Judge of Nowgong in Assam 
upholding the judgment and decree of the 
learned Muosif in a case for malicious 
prosecution in which the plaintiff, mouzadar, 
school master, Ganghura and Mandol, was 
accused, on facts which are now practically 
admitted of kidnapping a child and breaking 
into a private dwelling house. The Court of 
a Magistrate in Assam found this mouzador 
guilty upon both these charges. In appeal, 
the learned Sessions Judge characterized 
the Magistrate's judgment as one-sided and 
prejudiced and said that unnecessary heat 
had been displayed about a very simple 
family dispute. Now the facts being what 
they are, it appears to us impossible that 
any Court could have held that there was 
reasonable and probable cause for making 
these two grave charges against the mouzadar 
and that the Court was bound to hold on 
the admitted facts that there was malice 
at law, 

It appears that the boy who was 9 years 
of age was living with his uncle when the 
lst defendant, a female, on the allegation 
that the boy was her step son, claimed to be 
his guardian and for some time took no 
steps to recover him from the custody of 
h?s uncle. There was an arbitration called 
by the uncle who apparently wished to 
secure whatever property might be due to 
the boy. Bat the learned Judge found that 
he was acting in the true interest of the 
boy, inasmuch as the alleged step-mother 
was a young girl of 20 and in the hands of 
other people and in fact she had already 
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dissipated her late husband’s inheritance. 
BAathis as ib may, the assembly, itis found, 
hroke up without coming to any decision, 
and that thereupon the woman caught the 
boy by the arm and carried him off weeping 
and protesting, the uncle following. Tis 
mouzadar, whois a man of authority in the 
village and who had every right to inter- 
fere ina matter of this kind, met these 
people upon the road. He inquired into 
the cause of the row and tuld the woman 
to make the boy over to his uncle. Here 
the story diverges. According to the 
defence, the jwoman obeyed the moxeadar, 
the uncle took the boy away to his house, 
bat she was afterwards allowed to take the 
boy into her house and again after that 
the mouzadar broke into the house by force 
and brought out the boy and knocked the 
step-emother down. 

Any more culpably malicious charge than 
this which has been found to be wholly 
without foundation cannot be imagined. 
The learned Judge with great constraint 
has merely remarked that the story of the 
mouzadar igs more probable than that of the 
woman. But itis clearly found on the facts 
that there was no foundation for this story 
of the woman. The mouzadar never did any- 
thing excapt tell the woman to give the child 
to his uncle, and thereupon the uncle took 
away the child. Upon this, the woman goes 
to the thana and itis distinctly found that 
the investigating head constable bore malice 
to the mouzadar and that whether Semaki 
Bewa, the woman, had originally made such 
a case as She sought to make in the Criminal 
Court or not, she was advised by the head 
constable, as the Munsif found, to get a 
petition written by a writer who was close by. 
Now this petition contains allegations which 
were held by the learned Judge in the 
Sessions Court to be inventions and that is 
sufficient, asthe Munsif has held, to saddle 
the defendant, Semaki Bewa, with wrongfully 
and maliciously instituting criminal proceed- 
ings with the help of the head constable 
againat the plaintiff which caused him injury 
in body, mind and reputation, he being a 
mouzaduir respectably connected. 

Great styess is laid before us in appeal 
upon the fact ehat the mouzadar was con- 
victed by the Court of first instance, and a 
Treatise by Pollock on the Law of Torts 
(8th Edition, page 627), in which he 


sets out his proposals in a Draft Bill 
citing the opinion of Lord Justice Bewen 
in the case of Abrath v. North-Eastern 
Railway Oompany (1), has been cited to us 
as well as a case in Boja Reddi v. Perumal 
Reddi (2), and "in Jadubar Singh v. Sheo 
Saran Singh (8). As regards the question of 
acquittal in appeal after conviction in a 
Criminal Court of first instance, it is hardly 
necessary to point out that Lord Justice 
Bowen does not and could not refer to any 
such case for this simple reason that in the 
year 1883 at any rate, there was no Court of 
Criminal appeal in the British Isles and 
criminal cases only went before the Court of 
first instance, except certain petty cases 
which might have gone from rural Magis- 
trates to the Quarter Sessions. Lord Justice 
Bowen says nothing about the conviction in 
the first Court being set aside by a Criminal 
Appellate Court. What he refers to as the 
first Court is the Court of the Judge of the 
Qaeen’s Bench Division sitting with a Jury 
to hear this action of malicious prosecution. 
This Court’s judgment was interfered with by 
the lower Appellate Court of the Queen's 
Bench Division, and Lord Justice Bowen 
sitting in the Court of Appeal in second 
appeal refers to the original trial before 
Cave, J., and he lays down, what has always 
been the law, both in Bngland and in this 
country and what we have always followed; 
firstly, that in an action for malicious pro- 
secution, the plaintiff has to prove that he 
was innocent and that his innocence was 
pronounced by the tribunal before which the 
accusation was made, or in this country, of 
course, where there are regular Courts of 
Appeal, before the Court of Appeal, for the 
judgment of an inexperienced Magistrate 
cannot for one moment be said to weigh 
against the reversing judgment of the Court 
of the Sessions Judge. What weight is to 
be attached to the finding of the first *Court 
we shall presently notice on the authority of 
Mr. Justice Banerjee in another case; 
secondly, Lord Justice Bowen says it must be 
shown that there was want of reasonable and 
probable cause for the prosecution, or as it 
may be otherwise stated, that the circum. 
stances of the case were such as to be in the 


eyes of the Judge inconsistent with the 
(1) 11 Q. B.D. 440 at p. 455; 49 L. T, 618; 62 L. 
J. Q. B. 620; 32 W. R. 50; 47 J. P. 692, 
(2) 26 M. 506 at p. 508, 
(3) 21 A. 26, 
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existence of reasonable and probable cause, 
and dustly, that the proceedings of which he 
complains were initiated in a malicious spirit, 
that is, from indirect and improper motive 
and not in furtherance of justice. 


Now all these conditions have been satis- 
fied by the plaintiff in this cage. He has 
shown that he was declared innocent by the 
tribunal before which his case finally came. 
He has shown that there was want of 
reasonable and probable cause for the pro- 
secution, for he has shown that he was 
guilty of walking down the street exercising 
his influence as mouzadar to put astop to a 
village quarrel when he was charged with 
these grave criminal offences, and we find 
that the circumstances of the case were such 
ag in the eyes of the Judge who heard his 
appeal were inconsistent with the existence 
of reasonable and probable cause, and lastly 
as to the initiation of these proceedings in a 
malicious spirit, the finding of the Munsif 
is perfectly clear and this finding has been 
upheld by the lower Appellate Court. The 
indirect and improper motive not in further- 
ance of justice is clearly indicated in the 
finding thatthe head constable advised this 
woman to make a false and malicious com- 
plaint. She admittedly bore malice against 
the uncle of the child and she made this 
mouzadar œ co-accused with the uncle with 
whom she was fighting for the possession of 
this infant. Of course these areall questions 
of fact upon which the lower Appellate Court 
had a right to decide that the plaintiff was 
entitled to damages, and we could not have 
gore behind that finding, but for what has 
been urged with regard to the effect of the 
conviction in the first Court. The true rule 
seems to have been laid down by Banerjee, T., 
in the case of Bhul Chand Patro v. Palun 
Bas (4): “Lhe fact that the plaintiff 
was convicted by the Court of first 
instance and was only acquitted on 
appeal ought to be considered in determining 
whether there was reasonable or probable 
cause, but it could not be regarded as con- 
clusive in favour of the defendant.” Jn 
this case, as we have seen, the finding is that 
the judgment of the firat Court was valueless 
and based upon improper considerations. 
We have never seen a chse where the lower 


(4) 12C. W. N. 818 note, 
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Courts were mpre fully justified on proved 
facts in giving a decree for damages. 

We have only entered at some length 
into the merits of this case because we desired 
to clear up any doubts which might exist 
as to the findings in the judgment of the 
lower Appellate Court which being a jadg- 
ment of afirmanve was somewhat short and 
did not deal with the point now raised be- 
fore us. 

The appeal is dismissed with costs. 

Appeal dismissed. 


PUNJAB OHIBF COURT. 
Seconp Orvis Appeat No. 643 or 1911. 
July 30, 1912. 

Present:——-Sir Arthur Reid, Kr., Chief 
Judge, and Mr. Justice Robertson, 
JOTU—Derenpant—APpPELLAyt 
VOTSUS 
LEHNA AND orHeRS—PLAINTIFF3— 
RESPONDENTS. 

Custom— Escheat—Kharod Jats of Bishangarah vil- 
lage, Ambala Tahsil—Co-sharers in shamilat. 

A village was originally occupied by Hans Jats; they 
abandoned it and some Kharod Jats founded a new vil- 
lage in the place. Subsequently, Hans Jats succeeded 
in getting a portion of the land out of one of the pattis 
of the village. Within each gronp of Jats, land was held 
on ancestral shares. A portion of the village 
land was purchased by strangers. A. a Kharod Jat, 
died without heirs: 

Heid, that there was such a community of interest 
between A. and the descendants of the original 
founders as would entitle them to oust trespassers 
from the property left by A. 

Appeal from the order of the Djvisional 
Judge of the Ambala Division, dated the 
8th April 1911, reversing that of the Sub- 
Judge, Ambala, dated the Sth April 1909, 
dismissing plaiptifi’s claim. 

Messrs. Sheo Narain and Gokal Ohand, for 
the Appellant. 

Lalas Lajpat Rat and Dhanpat Rat, for 
the Respondents. 

JUDGMENT.—The facts are stated 
ii the judgment of the learned Divisional 
Judge. 

A preliminary issue for decision, which 
alone was argued at the hearing, ts whether 
the plaintiffs or any of them have lucus 
standi, z.e., whether on failure of the heirs 
of Mahma, a Kharod Jat proprietor in 
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the village, his share of the village would 
escheat to the village proprtetary body or 
any part of ib. 

As stated by the learned Divisional 
vudge, the history of the village shows 
that it was originally oceanied by Hans Jats, 
who abandoned it, and that two Kharod 
Jats, Kesari and SBhagtu, came and 
founded a new village, dividing it into 
two equal patizs of 12 ploughs each. Bhagtu 
then introduced another Kharod Jat, 
Pahlad, giving him 1} ploughs out of his 
pallii. At the first Settlement, the Hans 
Jats claimed the village but were given 
only two ploughs out of Kesari’s patti. 
Subsequently, the tenure by ploughs was 
abolished and the possession of each group 
of Jats became the measure of right, but 
within those groups land was sold and is 
held .on ancestral shares, and the shamilat- 
t-deh of the village is still the common 
property of the descendants of the above 
named persons. About 424 bighas out of 
about 1,014 b-ghasin one palti and about 13 
bighas, out of about 1,016 bighas in the other 
patti, have been purchased by strangers who 
are merely malikan-1-gabza and have no 
share inthe shamilat. On these facts, the 
learned Divisional Judge found that there 
was a community of interest between 
Mahma and the descendants of the original 
founders and thatthe latter, who are co- 
sharers in the shamilat, are entitled to his 
land by escheat. 

The authorities cited for the defendants- 
appellants are; 

(1) Kirpa Ram v. Ude Ram (1), in which it 
was held that the members of a village com- 
munity are not the ultimate heirs of any co- 
sharer among them, who dies without heirs, 
in every instance without regard to the con- 
stitution of the village or the facts of the 
particular case whick comes up for deci- 
sion. 

(2) Shaman v. Sardha (2), in which it was 
held that although under the existing 
revenue system, two ingredients of jointness 
have been introduced among artificially 
created village communities, viz., (¢) joint 
right in the waste attached to each village 
and (i) joint liability for the revenue 
assessed 6n the village, the right of escheat 


(1) 77 P. R. 1896, 
(2) 61 P. R. 1898, 
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is not a necessary consequence of such 
jointness, and has not bsen declared to 
be so by any statutory provision. 4 

(3) Ballu v. Gur Dyal (3), in which 
it was held in a suit the parties to 
which were Ghirths of Tika Bonehr that 
a sister's son *of a childless male pro- 
prieter who had rendered service to tha 
deceased owner was by custom entitled 
to sucesed to the estate left by him, in 
preference to the owners of the trka, 
who were utter strangers to the deceased 
and a heterogeneous body consisting of men 
of various cases. 

(4) Barnam Singh v. Partad Singh (4), in 
which it was held ina suit by the pro- 
prietors of a pati: for possession of land 
left by a co-sharer of another triba who 
had died without heirs on the allegation 
that they as co-proprietors of the patti 
had a customary right of succession, that 
the plaintifs who were Roys, other pro- 
prietors being of other tribes, had failed 
to prove that they were entitled by custom, 
a3 mere pattcdars, to succeed to the estate of 
the deceased co-sharer, who was of another 
tribe, a Jat. 


(5) Wazira v. Mangal (5), in which the 
Financial Commissioner, after considering 
several rulings of this Court, held that the 
right of the proprietary body asa whole to 
succeed is primarily bassd on real or 
assumed relationship to the holder of the 
land, or to the member of the, proprietary 
body from whom his title .was derived, 
that such a right should be assamed in 
the case of homogeneous estates or sub- 
divisions of estates, where the owners are 
all or nearly all of the sama tribe as the 
last holder of the land or the member of 
the proprietary body from whom he derived 
his title and that it should not ba assumed 
in the case of heterogeneous estates or 
sub-divisions of estates, held by persons of 
different tribes or different géts of the 
same tribe, the presumption in these cases 
being that the state has a right of escheat, 

(6) Badaman v. Net Ram(6),ia which it was 


(3) 95 P. R. 1905; 47 P. L. R. 1906. 

(4) 102 P. R. 1905: 129 P. L. R. 1996. 

(5) 2 P. R. 1911 Rev.; 183 P, L, R. 1911; 3 P, W.R, 
1911 Rev.; 10 Ind. Oas. 294. 

(6) 57 P. R. 1912; 90 P. L. R. 1912; 161 P. W, R, 
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found thatthe lastowner of the land in suit 
was the last Jat of the Dudhan géé in the vil- 
lage, and tbat among the proprietors of the 
pait? were Jats of various géts aud Muham- 
madans and Brahmins. Jt was held that tke 
burden of proving that the propristors of the 
whole patiti were entitled to succeed was on 
the plaintiffs, the general rule being that 
heirless land escheats to Government, 
Several instances of escheat to the village 
community of other villages in the neigh- 


‘bourhood were cited, ` 


Excluding malikan-i-qabza, the original 
shares recited ia the history of the village 


have been practically maintained, about 108 
bighas in one pati: being in the bands of Hans 


Jats and the balance of the two patlis being 
in the hands of Kharod Jats. 

The facts do not differ materially from 
those in Lehna v. Kishan (7), in which the 


plaintiffs were of the same got as the de- 


ceased and were co-proprietors in the Thulla 
in which his land was situated and ib was 
held that they had established such ancestral 
connection with the late owner that in the 


absence of nearer and better entitled heirs, 


they should be held to be the reversioners 
and entitled to maintain the suit. 

In onr opinion, there was such a commu- 
nity of interest between Mahma and some at 
any rate of the plaintiffs as entitled them to 
oust trespassers. 

They, therefore, have a cause of action 


and the preliminary issue is decided in the 


affirmative. 

The furt#er hearing of this appeal, which 
involves the further question of the identity 
of the defendant Jotu with Jatu Ram, son 
of Bir Singh, and of Civil Appeal No. 644 of 
1911 and Civil Revision Petition No, 324 of 
1910, will be proceeded with on the earliest 


possible date after the vacation to be fixed by 
tke office. 
(7) 78 P. R. 1888. 


è 
PUNJAB CHIEF COURT. ò 
Secosp Ciwn Appsat No, 350 or 1912. j 
November 13, 1912. 
Present: —Sir Arthur Reid, Kr., Chief 
Judge. 
MANGHA RAM——PLAINTIFF—ÅPPELLANT 
versus 
DITTA AND OTHERS— DEFENDANTS— 
RESPONDENTS. ; 

Vendor and purchaser— Property sold to different - 
vendees by halves--Sutls for possession-— Decrees in 
favour of vendees—Pleadings —Vendor proved to be 
owner of one half share only in the property. 

Tn 1902, D. sold to B. one half share in a shop and ; 
one half share in a house alleging that the whole shop 
and the house belonged to him. B. sued for possession 
and obtained a decree in respect of the one half share 
purchased by him. 

D., subsequent to the sale to B., sold the other half 
of the shop and the house to Jf. In 1908, M. obtained 
a decree against B. for possession by partition of balf 
the shop aud the house. B in 1909 sold his half to 
R. Ib appeared that D. was only entitled to half 
share in the property sold. R. sued for possession 
but the Court gave him a decree for the refund of his 
purchase money: 

Held, that R., as representative of B., was entitled 
to possession of the share purchased by B. and subse- 
quently transferred to him, that R. was not de- 
barred from suing by the decree which M. had ob- 
tained against B. for in that suit M. had admitted 
B. was owner of the other halfand he only claimed 
that his one half share should be separated from that 
of B. 


Second appeal from the order of the 
Divisional Judge, Multan Division, dated the 
17th June 1911, confirming that of the 
Munsif, lst class, Muzaffargarh District, 
dated the 2lst January 1911, dimissing 
plaintiff’s claim. 


Rai Bahadur Lala Sukh Dial, for the 
Appellant. 


Seikh Umar Bakhsh for Mr. Kamal Din, 
for the Respondents. 


JUDGMENT.—This was an application 
under section 70 (1) (a) and (b) and was 
admitted in by Mr. Justice Johnstone in 
these words, “admitted as an appeal 5. B. 
Clauses (a) and (0).” 


As there is no appeal under section 70 
(1) (a), the admission must be treated as 
having been under section 70 (1) (b). The 
sole question for consideration is the remedy 
to which the appellant is entitled. , 


The facts are these: — . 


Ou the 28th April 1902, Ditta sold to 
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Bela $ a shop and $a house, stating that 
a eas shop and the whole house belonged 
to Rim. 

Bela sued for possession. and obtained a 
decree on the 16th December 1902, 

On the 2nd July 1902, Ditta purported 
to sell the other half of the house and of 
the shops to Mehr Chand and gave him con- 
structive possession through tenants. Mehr 
Chand sued Bela for partition and obtained 
a decree for possession of half of the house 
and of the shop in March 1908. Bela sold 
his half to the appellant in April 1909. 
Ditta, Musammat Kauri, the insane widow 
of Ditta’s paternal uncle, and others, who 
were tenants, obstructed the possession of 
the appellant, who filed this suit for posses- 
sion and impleaded Mehr Chand. In parti- 
tion proceedings, Mehr Chand admitted that 
Bela’s share was half and there was then 
no allegation that Ditta did not own the 
whole house and shop. It is not denied 
that the widow, Musammat Kauri, is entitled 
to possession of half for her life. 

Both the Courts have found that Ditta 
owned only half and it is now admitted that 
Musammat Kauri is entitled to half for her 
life. 

The Court of first instance dismissed 
the suit for possession and gave the appellant 
a decree for the purchase money, with costs 
against Bela Ram, and gave the other 
defendants costs against the appellant. 

The lower Appellate Court maintained 
this decree on the grounds that Mehr Chand 
obtained a decree against Bela Ram, who 
did not contest his claim and that the 
appellant, who stood in Bela Ram’s suces, 
could not challenge Mehr Chand’s possession, 
which was the result of that decree, 

These grounds have, in my opinion, no 
force. Bela was the original purchaser and 
his right to half of the house and of the 
shop was admitted by Mehr Chand, who 
only claimed the other half in partition 
proceedings. In that suit, Bela’s title to 
half was not contested and the appellant, 

as Bela’s representative, is ontitled to half, 
his title being superior to Mehr Chand’s. °¢ 

For these reasons, I decree the appeal, 
set aside the decrees of the Courts below 
and give the appellant a decree for posses- 
sion of the ltalf of the house‘ and of the 
shop which is not in possession of Musammat 
Kauri and her tenants. Ditta and Mehr 
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Chand will pay the appellant’s costs of all 
the Courts. Tbe other parties will bear 


their own costs, į 
Appeal decreed. 


MADRAS HIGH COURT. 
AppraL AGAINST ORDER No. 26 or 1912. 
February 3, 1913. 

Present: —Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 
SANYASI BARILTYA AND aAnoTHER— 
APPELLANTS 
VETSUS 
ARTASWARO AND OTHETS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Oaths 
Act (X of 1873), ss. 9, 10, 11—Decision of Court on 
oath of parties—Subsequent litigation between same 
parties—Res judicata. 

The effect of an oath taken under the Oaths Act is 
merely to furnish conclusive evidence on the matter 
to which it relates, whether the matter would be 
decisive of the whole controversy between the parties 
or only a part of it. 

The decision of any matter direotly and substan- 
tially in issue ina former suit between the same 
parties is res judicata in a subsequent litigation 
between them, although the decision was based 
on the oath of one of the parties or of a witness in the 


former suit. aa 
Appeal against the orderof the District 


Court of Ganjam, in Appeal Suit No. 207 of 
1911, dated the 16th day of September 1911, 
preferred against that of the District Munsif 
of Aska, in Original Suit No. 1537 of 1909. 

Mr. T. Prakasam, for the Appellants. 

Mr. P. Nagabhushanam, for the Respond- 

ts. 
- UDGMENT.—The important question of 
law for decision in thiscase is, how far an 
adjudication by a Court on an oath “made by 
one of the parties to the eutt would make the 
matter or issue covered by the adjudication 
res judicata in a subsequent litigation between 
the same parties where the subject-matter of 
the suit is different. The facts nevessary for 
the decision may be very briefly stated: The 
defendant in the present suit instituted 
Original Sait No. 625 of 1909 in the District 
Mansif’s Court of Aska against the present 
plaintiff for the recovery of 14 cents of 
land and for the execution of a conveyance of 
4 centa of lands inqluding the 14 cents. 
His case was that the defendantin that snit, 
who is the plaintiff in the present suit, had 
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entered into an agreement of exchange with 
him whereby he was bound to convey the 4 
cents in question, The present defendant 
alleged'in that suit that he had already 
obtained possession of 24 cents out of the 4 
cents. A written agreement was put in 
evidence. The present plaintiff denied its 
genuineness. The question of its genuineness 
was decided by the Court on the oath taken 
by the present plaintiff denying its execution 
by him, the evidence given on oath being 
accepted as conclusive according to the provi- 
sions of Indian Oaths Act. The result was 
that Original Suit No, 625 was dismissed by 
the Munsif.- The present suit was instituted 
by the plaintif to recover possession from the 
defendant of 25 cents out of the 4 cents which, 
the plaintiff alleged, the defendant was in pos- 
session of as a trespasser. It will be re- 
membered that the defendant had admitted 
possession in Original Sait No. 625 
of the extent now sued for, alleging 
that he was put in possession of the 
land of the plaintiff in accordance with 
the agreement set up by him. The plaintiff 
pleaded that the question of the genuineness 
of the agreement was res judicata in con- 
sequence of the decision in Original Suit No, 
625 that ib was not genuine. The District 
Munsif upheld this view. On appeal, the 
learned District Judge, Mr. Sadasiva Aiyar, 
came to a contrary conclusion, following the 
ruling of this Court in Keshava v. Rudran (1) 
and holding that that decision was not 
overruled eby Ahmed v. Moidin (2). This 
appealis from the District Judge’s order 
“ remanding the suit for trial on the merits. 


Before referring to the decided cases on the 
subject, it would be convenient to refer to'the 
provisions of the Indian Oaths Act X of 
1873. Section 9 enacts that if a party to a 
judicial proceeding agrees to ba bound by the 
oath of another party or witness in the 
proceeding in any form common amongst, 
or held to be solemn and binding by, persona 
of the race or persuasion to which he belongs 
etc., the Court may ask such party or witness 
whether or not he will make the oath. 
Section 10 lays down that,if he agrees, the 
Court may administer it or issae a commission 
to a person to administer itand “authorise 
him to take the evidence of the person to be 


(1) 5 M. 259. 
(2) 24 M. 444, 
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aworn or armed and return it to the 
Court.” Section 11 ia important. Its teyms 


are:—- The evidence so given shall, as against 
the person who offered to be bound as afore- 
said, be conclusive proof of the matter stated.” 
There are no further provisions in the Actas 
to the procedure tu ba subsequently followed 
by the Court in the.disposal of the suit; but 
the obvious effect of the provisions already 
referred to is that the Court should proceed 
to make iis udjudication on the questions 
between the parties, taking the evi- 
dence given on the oath administered 
according to the agreement between the 
parties as conclusive proof of the matter sworn 
to. The result is that the adjudication of the 
contest is one made by the Court itself. The 
suit is not settled by anagreement between 
the parties. The effect of taking the oath is 
merely to farnisb conclusive evidence on the 
matter to which it relates, whether the 
matter woald be decisive ofthe whole con- 
troversy between the parties or only of a 
part of it. Such being the case, itis difficult 
to see why the principles of res judicata 
should not be applicable to the decision given 
by the Court simply because fhe evidence or 
part of the evidence on which it is based is 
furnished by the oath taken. The taking of 
the oath is, no doubt, the result of an agree- 
ment between the parties that evidence should 
be given in a particular manner. Bat this 
does not make the decision ofthe suit any 
the less an adjudication pronounced by the 
Court itself. The party agreeing to the 
oath would, no doubt, be estopped from dis- 
pating its conclusiveness; but the circum- 
stance that a litigant is estopped from 
disputing any matter does not affect the 
decision pronounced being a solemn adjudica- 
tion by the Court; nor can it affect its 
binding effect between the parties and the 
application of çhe rales of res judicata to it, 
Farther, the matter to which the oath relates 
may be only one of several points necessary 
for the decision of a single main issue. It 
appears to be unreasonable tosay that the 
decision of the Court on the main issue 
should not estop the parties in a subsequent 
litigation, simply because one of the matters 
going to make up the issue was decided by 
the oath of one of them. It should be remem- 
bered that the result of au oath under the 
Oaths Act stands ona different footing from 
adjudication of suits by oath formerly. The 
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history of the law on the subject is fully set 
out hy Muttusami: Aiyar, J., ‘in 
Shantog v. Naraina Pai(3). The learned Judge 
points out that according to Regulation IIT 
of 1802, section 3, the oath taken by a party 
itself forms the ground of adjudication by the 
Court. In other words, the oath was in itself 
decisive of the litigation and did not merely 
furnish evidence on which the Court was to 
act, The same principle underlay Regulation 
1V and Regulation VI of 1816, The mode of 
adjustment of a suit by the oath of one of the 
parties was, according to the learned Judge, 
one ignored by the Civil Procedure Code. Act 
Vill of 1859 avd Act X of 1861 repealed 
Regulation III of 1802 and it was held in 
Konrapalen Uthatchadayan Raje v, P. M. 
Ramen Nambiar (4), that the Courts no 
longer possessed the power to act under 
the procedure . laid down in the earlier 
Regulation. In this state of the law, the Oaths 
Act was passed in 1873. As already observed, 
the policy of the Act was not to recognise an 
osth ag a mode of adjustment betwee then 
parties but to make the evidence given under 
the oath a species of conclusive proof. The 
result appears to be that the decision of 
any matter directly and substantially in 
issue in a former suit between the same 
parties would nonetheless be res judicata 
because the decision was based on the oath 
of one of the parties or of a witness in the 
former suit. The principle of res judicita 
is apparently applicable to findings of 
arbitrators where the agreement of arbitra- 
tion does not oust the jurisdiction of the 
Courts (sea Bigelow on Estoppel, 5th 
Edition, page 68), the reason being that 
though tge arbitrators give an award, the 
adjudication still is by the Court which 
has power to control the action of the 
arbitrators and set aside their award on 
certain well-known grounds. On the other 
hand, where the award is made entirely 
out of Court, the applicability of the rules 
of res judicata would seem to depend on 
whether the issues decided by them were 
themselves referrad for their arbitration or 
only the subject-matter of the controversy 
then pending between the parties,it being 
reasonable in the latter case to hold that 
the partieS did not intend todo anything 


more than-setfle the rights then referred 
(3) 2 M. 356. 
(4) 4 M. H. O. R. 422, 
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to them, although for the purpose of doing 
so it might be necessary to arrive at 
findings upon various questions rai§ed 
between the parties. See Kedman on 
Arbitration, page 264, and the cases there 
cited ; also Rassell on Arbitration and 
Award (8th Edition), page 296. The same 
priuciple has been followed in India. See 
Wazeer Mahton v. Ohuni Singh (5) and 
Vyankatesh Ohimaji v. Sakharam Daj (6). 
The extent of estoppel created by a decree 
of Court based on the consent of parties, 
that is, a compromise decree would also 
depend upon what, according to the fair 
construction of the intention of the parties, 
must betaken tobe the basis on which 
the compromise proceeded, everything 
covered by such basis being regarded as 
finally determined. See Raja Kumara 
Venkata Perumal Raja Bahadur v. Thatha 
Ramasamy Ohetty (7). There appears, 
therefore, to be no ground for any restric- 
tion of the application of the doctrine of 
yes judicata to matters decided on oath 
administered under the Oaths Act, as the 
Legislature has expressly provided that the 
oath merely furnishes the evidence on 
which the Court is to base its own 
decision. See Majan v. Puthukutti (8), where 
the effect of the provisions of the Act is 
explained. 

We must now proceed to deal with the 
decided cases under the Act itself. In 
Keshava v. Rudran (1), the facts were thatthe 
title to the properties, in dispute, depended on 
the question whether a Nambudri, to whom 
a girl was givenin the SarvaswadRanam 
form of marriage, was affiliated to the girl’s 
natural family and was made entitled to its 
properties. The same was the question on 
which the decision of the title to another 
property in contest between the parties in 
a previous litigation depended. The question 
was then decided by the oath of one of the 
parties. The finding given in accordance 
with the oath was held to be not res ju licata 
by Tarner, C, J., and Kindersley, J., in the 
later suit. The learned Judges say: — The 
oath having been taken, the Court is con- 


+ 
(5) 7 C. 727; 9 O. L. R. 377. 
(6) 21 B. 465. 
(7) 35 M. 75; (1911) IM, W. N. 299; 9 M. L. T, 
437,21 M. L J. 709;9 Ind, Cas. 875, 
(8) 17 M. L. J. 645. 
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strained to accept the statements of the 
deponent as trne and cannot exercise its 
judgment in this matter. It would be highly 
dangerous to regard the decision of an issue 
so arrived at asan adjudication, operating 
as an estoppel in avy future proceedings. 
The terms of the Act indicate that the party 
consents to be bound only in respect of the 
subject-matter of the pending proceedings. 
A party may be willing torisk eo much on 
the conscience of his opponent. He knows 
what, at the outside, his loss will be; but it 
would be unreasonable to suggest that he 
should bind himself further than is necessary 
for the decision of the pending suit; and, 
as we have said, we do not understand that the 
law compels us to hold that he is bound toa 
greater extent.” This decision, the learned 
Judges say, was arrived at by them with 
some hesitation. There is nothing in any of 
the sections of the Act limiting the effect 
of the evidence given on oath to the subject- 
matter of the pending proceedings. The Act 
merely lays down that any question in 
dispute may be decided according to the 
evidence given on oath by one of the 
parties. The learned Judges seem to 
treat ithe decision in such a case as 
resting on the consent of the parties and 
their judgment is based on their inter- 
pretation of the extent of the consent given. 
That this was the view taken by them is 
clear from their reliance in support of their 
view on Jenkins v. Robertson (9), where the 
question *was whether a compromise decree 
passed in a suit instituted by a person for 
the eStablishment of a publie right of way in 
a Scotch Court would be binding as res 
judicata upon other members of the commu- 
nity. We have already observed that, in our 
opinion, this view is not correct and that the 
decision where the oath is taken under the 
Act cannot be regarded as standing on 
the same footing as a compromise decree. 
In Timmappaya v. Lukshminarayana (10), 
Innes and Kindersley, JJ., held that a decree 
obtained against the father in Hindu family 
would not be binding on his sons where the 
matter in dispute was settled by the oath 
of the opponent party. Keshava v. Rudran 
(1) was relied onin support of the judgment, 


(9) L. R. 1 Scotch App, 117. 
(10) 6 M. 284, 
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The case cannot be regarded as an authdrity 
for the position that a finding arrived gt on 
an oath would not be binding on the same 
parties in a subsequent litigation. In fact, 
the learned Judges referred to the terms 
of the Oaths Act, according to which the oath 
is conclusive evidence only against the person 
who offered to be bound thereby. It may ` 
well be held that the representative character 
of the father would not entitle him to hind 
his sons by consenting to abide by the oath 
of his opponent. It was on this ground 
really that the learned Judge held that the 
role laid down by the Privy Council in 
Girdharee Lall v. Kantoo Lall (11) as to the 
effect of the sale of family property, in execu- 
tion of a decree against the father cf a 
Hindu’ family, against the sons was not 
applicable to the case, In Ahmad v. Motdin 
(2), Shephard and Bashyam Ayyangar, 
JJ., held that a finding on a question of title 
given on the effect of an oath according to 
the Oaths Act in a previous litigation between 
the parties with respect to the rents for 
certain years due under a lease would be 
res judicata in a subsequent suit for the 
rents of succeeding years and for possession 
of the property. It should be noticed, 
however, that in that case the first Court 
gave a judgment in the previous suit on 
evidence given in Court and not under the 
Oaths Act. That judgment was confirmed 
on appeal in accordance with an oath 
taken under the Act. The decision of 
the learned Judges, however, proceeded 
on the broad ground that the fact that the 
judgment given by the Appellate Court 
proceeded on evidence furnished by the 
oath did not make any differenes. They 
observed:— Moreover,as between the parties, 
we are of opinion that a decree arrived at 
after the taking of an oath on a question of 
fact involvede in the case is nonetheless a 
final adjudication.” They then proceeded 
to point out that the case of Jenkins v, Robert- 
son (9) was explained in In re South Ameri- 
can and Mexican Co. (12). See with regard 
to this the judgment of Raja Kumara Venkata 
Perumal Raja Bahadur v. Thatha Ramasamy 
Ohetty (7). They distinguished the case 
of Keshara v. Rudran (1) from the one 


(11) 11. A. 821; 14 B. L. R. 187; 22 W. R. 56, 
(12) (1895) 1 Ch. D. 37; 64 L. J. Ch. 189; 12 R. l; 
71 L. T. 594; 43 W. R. 131, 
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- before” them. With all deference, we may 


express the doubt whether there was any 
distinction bast ween the two cases, which could 
lead to a realdifferencs, Badiadlin Ahmad 


v. Nizamudtdin Haidar (18), referred to in 


the judgment of learned District Jadge, can 
hardly be regarded as having any bearing. 
In that case, proceedings taken under section 
144 of the Criminal Procedure Code were 
settled by an oath taken by one of the 
parties. The result of au order in sach a 
proceeding does not prevent a suit in a Civil 
Court by the unsuccassfal party to establish 
his right to any property concerned in the 
proceedings The understanding between 
the parties would also seem to have been (see 
page 388) that the right to agitate the title 
to the land in question there, by a civil suit, 
should not be affected. The doctrine of 
res judicita would not apply to a prior deci- 
sion in a criminal proceedings between the 
parties in a Court which would have no 
jurisdiction to try the later proceedings in 
the civil litigation. Jt need hardly be 
observed that the scope of the doctrine 
evnnot be extended by the fact that the dagi- 
sion of any matter proceeded on evidence 
furnished by an oath. The observation of 
the learned Jadges who decided the case, 
“In oar opinion the oath is not binding as 
conclusive evidsne; in any proceeding other 
than that in which it was taken”, must ba 
taken with referen3a to the facts of the case. 

We are of opinion that the jadgment of 
the District Mansif on the question of res 
judicata was right. We reverse the order of 
the lower Appellate Cours and restore the 
decree of the District Munsif with costs both 
here aud in the lower Appellate Court. 


Appeal allowed. 


(13) 88 C. 886; 10 C. W. N. 501. 
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CALCUTTA HIGH COURT. 
Civit Rore No, 6727 or 1912. 
March 5, 1913. 
Present: —Mr. Justice Stephen and 
Mr. Justice D. Chatterjee. 
HARI SAHA ano ANOTHOR— DECRE HOLDERS 
—»PETITIONERS 
: Versus 
FAIZLAR RAHMAN AND OTARRS— 


JUDGMENT- DEBTORS —Opposita Party. 

Execution of decree—Sale in execution—Setting aside 
sale by deposit by judgment-debtor——Rateable distribu- 
tion —Civil Procedure Code (Act V of 1908), s. 73, 
O. KAI, 1. 89. 

When money is paid into Court under Order KAT, 
rule 89 of the Civil Procedure Code, “for payment to 
the decree-holder,” there cannot be any rateable dis. 
tribution of the amount under section 73 among dec- 
ree-holders. 

Roshun Lall v. Ram Lall Mullick, 30 O. 262; Hart 
Sundari Dasya v. Shashi Bala Dasya, 1 ©. W. N. 195 
and Bihari Lall v. Gopal Lal Seal, 1 O. W. N. 695, 
followed. 


Rule against the order ofthe Munsif of 
Comilla, dated September 20ch, 1912. 

Babus Harentra Narain Mutter 
Upendra Kumar Roy, for the Petitioners. 

Babus Jogesh Ohandra2 Roy and Jatindra 
Mohan Ghos2, for the Opposite Party. 

JUDGMENT.—The petitioners before us 
obtained a money decree against certain 
persons, and executed it bya sale of im- 
moveable property belonging to them. Two 
decree-holders in other suits, opposite parties 
Nos. 6 and 7, then applied under section 73 
of the Code for rateable distribution of the 
money realizad by the sale in the petitioner's 
the judgment-debtor preceeded to 
deposit in Court under Order KAT, rule 89, 
money representing the decretal amount, and 
got the sale set aside, after which opposite 
parties Nos. 8 and 9 applied for rateable dis- 
tribution, which was made among the peti- 
tioners and all the other decree-holders. A 
Rule has been granted calling on the decree- 
holders other than the petitioners to show 
cause why the order made under section 73 
should not be set aside on the ground that the 
Court had no power to order rateable dis- 
tribution. 

Under the old Code, it was held by this 
Court in Roshun Lall v. Ram Lall Mullick 
(1) that when money was paid into Court 
under section 310A, there could be nə rate- 
able distribution under section 295 for the 


and 


` (1).30 ©. 262 2. 
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terms of the former section were too precise 
to admitof the application of the latter. 
Thisefollowed the decisions of Hart Sundari 
Dasya v. Shashi Bala Dasya (2) and Bihari 
Lall Paul v. Gopal Lal Seal (3), where, as in 
this case, application for rateable distribution 
was made before the paynfent into Court 
under section 310A, now represented by 
Order XX1, rule 89, This case is, there- 
fore, covered by authority unless the altera- 
tions effected in the enactments in question 
have changed the law. Section 310A of the 
old Code is practically reproduced in Order 
XXI, rule 89; but section 295 is re-placed by 
section 73. The result of this is that 
whereas the subject-matter of rateable dis- 
tribution used to be “assets realised by sale 
or otherwise in execution of a decree” it is 
now ‘assets held by the Court.” It is 
obvious that the scope of the new section is 
thus far wider than that of the old one; 
but this does not alter the effect of the 
enactment in section 310A which ig re. 
produced in Order KAT, rule 89. 


The result is that this Rule must be made 
absolute and the order set aside. The peti- 
tioner is ‘entitled to his- costs, one gold 
mohur. 


Rule made absolute, 


CALCUTTA HIGH COURT. 
SEconD Civin APPrAL No. 4073 or 1910. 
January 3, 1913. 

Present:—Mr, Justice Holmwood and 
Mr. Justice Chapman. 

ANANDA GHANDRA GOPE—Derespanr 
~~ APPELLANT 

VET8US 

MAHARANEE DASYA-—PLAINTI pp 
RESPONDENT. 

Dacca Conservancy Act (VII B. C. of 1870), s. 6—~ 
Dholai Khal vesting in Municipality Whether bed of 
channel included. _ 

The vesting of the channel cglled Dholai Khal in the 
Dacca Municipality under section 6 of the Dacca 
Qonservanoy Act, includes the bed of the channel. 
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Appeal from the decree of the Sub-J udg e 
of Dacca, dated June 27th, 1910, reversing 
that of the Munsif of that place, dated Ming 
23th, 1908. 


Babus Surendra Chandra Sen and Bhupendra 
Ohandra Guha, for the Appellant. 

Babus Nil Mudhub Bose, Harendra Narain 
Mitra and Probodh Ohandra Roy, for the Res- 
pondent, 


JUDGMENT.—This second appeal arises 
ont of a suit brought by the plaintiff for re- 
covery of a plot of land on the allegation that 
he had bought it from the Dacca Munici- 
pality in the year 1903, and that he had been 
dispossessed by the defendants. 


It is found as a fact that it was part of 
the bed of a channel known as Dholai Khal, 
which vested in the Municipality under sec- 
tion 6 of Act VII B. C. of 1870. 

The only point of law, therefore, which can 
be argued and which has been argued before 
us, is that the vesting of the channel in the 
Municipality does not include the bed of the 
channel and that when the bed dries up; 16 be- 
longs to no body and that the plaintiff cannot 
succeed because he cannot establish the title of 
his vendor. Now it seems to us that there is 
no force in this contention. The khals and 
drains and water-courses within the town vest 
in the Municipality because, firstly, it is neces- 
sary for them to collect revenue from tolls 
and ferries thereof, and, secondly, it is neces- 
sary for sanitary purposes that the flow of 
the water should be under Municipal control. 
For unless the Municipality have control of 
the bed, in other words, unless the bed of the 
khol ia vested in the Municipality, it would 
be impossible for them to preserve thes exist- 
ence of the kAal or drain. It is perfectly clear 
in the case of pucca drain that the bed be- 
comes the permanent property of the Manici- 
pality, and it dees not seem to us that be- 
cause an open khal is liable to vary its bed to 
a certain extent, that the right of the Manici- 
pality in the bed can be got rid of otherwise 
than by holding, as the Act says, that it is 
private property. On the findings of fact of 
the Subordinate Judge, itis clear, that the 
Municipality have acquired, a title to this land 
and that the plaintiff has derived a good title, 

As regards the second point of limitation, we 
think that the learned Subordinate J udge has 
dealt with the matter correctly. The piece of 
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aland was vacant, It was unfit for use for the 
purposes of the Municipality although the 
Aljoining land, which would be equally ac- 
cording to the appellant outside the Municipal 
properiy, has been used by them for a septic 
tank and other purposes, and we agree with 
the Subordinate Judge that the mere throw- 
ing of rubbish or refuse on the land by the 
defendants would not operate as adverse pos- 
session either against the plaintiff or his 
vendors. 

The result is that the appeal is dismissed 
with costs, 


Appel dismissed. 


CALCUTTA HIGH COURT. 
MJEGELLANEOUS Oivie AreraL No. 227 
or 1910. 

April 23, 1912. 
Present:—Sir Lawrence Jenkins, Kr., 

Chief Justice, and Mr. Justice Chapman, 

Maheraiah Sik RAMESHWAR SINGH 
BAHADUR DECREE-HCLDER—ÅPPELLANT 
versus 
RATESHWAR SINGH ahas RAHIM 
RAMANJUI AND OTHERS— J ULGMENT-DEBTORS 
RESPONDENTS. 

Egecution of decree—Attachment, order of—If may be 
set aside by Court’s successor vn office~~Application for 
execution- Decree-holder not remiss —Delay occasioned 
by obstacles for which he is not responsible—<Application 
may be treated as continuation of former proceedings. 

An order of attachment on the application of a 
decree-holder, made after service of notice on the 
judgment-debtor, cannot be set aside by thesuccessor- 
in-office of the Judge who made éhe order. 

Where the decree-holder has not been remiss, and 
the delay in filing anapplication for execution has 
been occasioned by obstacles for which he is not res- 
ponsible, the application otherwise time-barred may 
be treated as one for the revival and continuation of 
earlier proceedings in execution. 


Appeal from the order of the Officiating 
Subordinate Judge of Darbhanga, dated the 
14th March 1910, 

Dr. Rast Behary Ghose, Babus Ram 
Charan Mitra and Jogendra Nath Mukherjee, 
for the Appellant. 
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Babus Jogesh Chandra Roy and Alkshoy 
Kumar Banerjee, for the Respondents, 

JUDGMENT.—This is an appeal from 
an order made in the course of proceedings 
for the execution of a decree passed as 
far back asthe 20th of December 1893. 
The record (disclosed a long series of 
unsuccessful attempts on the part of the 
decree-holder to realize the decretal debt; 
and the substantial question is whether hig 
rights under the decree are barred by the 
lapse of 12 years from the date when it 
was passed. 

The decree-holder made his first applica- 
tion on the” 20th of March 1896 and hig 
second on the 8th of February 1899. 
Both these are described as having been 
struck off. 

His next application was on the 3rd 
of February 1902; bat asin the meantime, 
the judgment- debtor had died, he applied to 
the Court to execute the decree against the 
legal representatives of the deceased, his 
sons, Babu Mudeshwar Singh and Babu 
Rateshwar Siogh. 

The sons opposed on the ground that 
in the circumstances, they were not their 
father’s legal representatives. This objec. 
tion prevailed in the Court of the Subordinate 
Judge, and the execution case was dismissed. 
On the 12thof August 1904, the Aigh 
Court discharged this order, aud remanded 
the case to the Court below with the 
direction that the heirs of the deceased 
judgment-debtor be substituted in his place 
upon Lhe record as his legal representatives. 
But the question of the liability of the ances- 
tral property to attachment and sale was left 
open. On the 4th of February 1905, the 
decree-holder made his fourth application; on 
the 24th of June 1905, it was dismissed. On 
the 19th of July 1905, the fifth application, 
was made, and it was thereby prayed that the 
execution case “which was struck off on the 
24th Jane 1905, may be restored to its former 
number; that attachment process may be 
issued” in respect of the properties therein 
described. In response to this application 
several properties were attached: but one 
Laliteshwar Singh, a brother of the deceased 
jadgment-dgbtor, preferred a claim on the 
allegation that Bibu Guneshwar Singh, their 
father, had Jeft a Will, and that he, the claim- 
ant, was its executor and so entitled to pos- 
secsion of the property under attachment. 
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The claim succeeded and on the 26th of 
February 1907, an order was made in the 
execution proceedings for the release of the 
propefties from attachment. Other claims 
were also made, but no reference was made 
to them in the course of the argument, nor 
were their circumstances placed before us. 
On the 18th of March 1907, the execution 
case was dismissed. 

In the same year, Suit No. 267 of 1907 
was instituted by Bhabeshwar Singh against 
his brother Laliteshwar challenging this 
testamentary title Qn the 27th of May 
1907, the District Judge decided adversely 
to Laliteshwar’s claim, and hts decree was 
confirmed on appeal by the High Court. 

Once more, the decree-holder applied for 
execution and this time on the 24th of 
March 1908, three weeks after the disposal 
of the appeal. 

His application contains a brief narrative 
of the facts, and an allegation that the claims 
which bad impeded the execution were 
collusive and fraudulent. It concluded with 
a prayer in these terms :—(1) “That as 
having regard to the circumstances stated 
hereinbefore and as in consequence of the 
fraudulent condact of the judgment-debtors, 
the previous executions were rendered in- 
froctuous, your petitioner is entitled to ex- 
tension of time under section 230 of the 
Civil Procedure Code and to bring all the 
properties to sale which are specified in the 
vernacular petition annexed hereto and 
which forms part of this application. (2) 
That if the above prayer be, for some rea- 
sons or other, regarded by the Court. as not 
fit to be” granted, in that case, this applic.- 
tion may be considered to be in continuation 
of the former Execution Case No. 152 of 
1906 which, your petitioner begs once mura 
to repeat, was dismissed for no laches on the 
part of this decree-holder. (3) That lastly 
having regard to the circumstances aforesaid, 
a review, under section 623 oftheCivil Proce- 
dure Code, may be made of the said order, 
dated the 18th March 1907, dismissing the 
said last Execution Case No. 152 of 1906, 
and the said execution case may be restored 
to the file and the decretal money may be 
recovered from the sale of the jadgment- 
debtor’s properties Nos. 1 to 6 of Schedule 
No. 2 as per list in the vernacular applica- 
tion, in respect of which the aforesaid claim 
Cases Nos, 18 and 19 were wrongfully 
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preferred and erroneously allowed by? the, 
Court”. 

It should be explained that Execution Cage 
No, 152 of 1905, mentioned in the second of 
the above prayers, is that filed on the 19th 
of Jaly 1905, the new numbering baing das 
to the transfer of the case from the Mozaifer- 
pore to the Darbhanga Court. 

On the 6th of February, an order was made 
to the effect that the application was nob 
properly one under section 623 of the Civil 
Procedure Code, and after stating that the 
opposite party did not enter appearance, it 
proceeds: — Properly speaking, it is an appli- 
cation for execution under section 230, Civil 
Procedure (Jode, on the ground that the 
period of limitation for twelve years does not 
apply to the case as the decrese-holder was 
precluded from executing the decree owing 
to the fraudulent actions of the jadgment- 
debtors. ‘he petitioner has filed an affi- 
davit to show how the fraud was committed. 
The decres-holder has the right to execute 
the decree. The application must be treated 
as an application for execution of decree. This 
case be struck off.” This last sentence reters 
to the application so far as it might ba 
regarded as one for review. 

On the sams date, the following order was 
made: “As per orders passed this day 
in Miscellaneous Case No. 25 of 1903.” — that 
is the order I have just read— Application 
be registered as an execution case and notice 
under Orler XXI, rule 22, Act V of 1903, be 
issued to judgment-debtors fixing 5th March 
1909.” This notice, it appears from the 
order-sheet, was served, and on the 12th of 
March, it was ordered that attachment be 
issued. On the 14th April, the attachment 
was served. Notice for drawing sale ptocla- 
mations was served, and, as no objection was 
made, it was ordered on the 20th May 1909 
that the sale proclamation be drawn and 
issued, fixing the 15th of July 1909 for sale. 

On the 4th of August 1909, a petition 
under section 47 of the Civil Procedure Code 
was filed on behalf of Ratheswar Singh, 
alleging that the execution of the decree was 
time-barred, and that the petitioner was 
not aware of the institution of the present 
execution case till the 31st of July last and 
could not, therefore, put in his objection 
earlier. í 

The decree-holder filed a petition of reply 
on the 14th August 1909, and therein he 
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“ declared (among other things) that the 


objector’s contention that the exeention was 

arred by limitation was totally unfounded, 
and that, when this point had been settled 
by the Court and execution ordered after due 
notice, it was no longer open to the objector 
to re-open this question. 

A further petition was filed on behalf of 
the objector on the 18th of September 1909, 
but it contained no traverse of the notice 
imputed by the decree-holder’s petition. 

On the 14th of March 1910, however, the 
Officiating Subordinate Judge held that the 
decree-holder’s application for execution was 
barred under section 48 of the Civil Proce- 
dare Code, and allowed the objection. From 
this order, tha present appeal is preferred, 
and it is objected first that the learned Judge 
by whom this order was made had no power 
to interfere with the order of his predecessor; 
secondly, that the application, on which the 
order was made, was in continuation of a 
proceeding that was within time; thirdly, that 
in fact there was frand which gave the 
deeree-holder a further time within which to 
execute his decree: fourthly, that the bar 
prescribed by section 234 operates in favour 
of the judgment-debtor alone and not of his 
legal representatives, aud fifthly, that in any 
case the decree-holder is entitled toa deduc- 
tion of the time occupied in the contest as 
to the decree-holder’s right to proceed against 
the song as the legal representatives of 
their deceased father. In my opinion, the 
decree-holder is entitled to succeed on the 
first of these points. The record shows that 
the order of attachment on the application of 
the 8th of March 1908 was made after 
seryice of notice; there is no allegation in the 
respondent's petition that notice was not 
served, nor is there proof to supplement the 
omission; and finally there is no finding by 
the Court of no notice even in its order of 
the 14th of March 1910. It seems to me, 
therefore, on the materials before us we must 
assume, as the order-sheet states, that the 
order of attachment was made on the 12th of 
March 1909 after due notice. 

What power then had the Court td seb 
aside that order, for that in effect is what 
bas been done? Olearly, the subsequent 
order ‘was not by way of appeal: nor can it be 
supported’as by way of review, for the 
application on which it was made was not 
within the period prescribed by the Indian 
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Limitation Act, nor had the Officiating Sub- 
ordinate Judge, in the circumstances of this 
case, jurisdiction to entertain an application 
for review of his predecessor’s order. 

I fail, therefore, to see on what the juris- 
diction assumed by the Officiating Subordi- 
nate Judge is’ based, nor was the learned and 
experienced Vakil who represented the 
respondent able to justify this order by 
reference to anything contained in the Code, 
In the view I take, it would serve no useful 
purpose to discdss the other points urged on 
behalf of the appellant, but there is one 
matter to which I would draw attention. 

From the narative of these long and 
tedious proceedings, it is, I think, apparent 
that the decree-holder has not been remiss; 
the delay has been occasioned by obstacles 
for which he cannot be held responsible, 
And so the decree-holder can claim with 
some show of reason that the case, viewed 
as a whole, presents those features which 
are regarded by the Court as a justification 
for holding that an application other- 
wise time-barred may be treated as one 
for the revival and continuation of earlier 
proceedings in execution. The decree- 
holder’s application of the 24th of March 
1908 was apt for this purpose, for it con- 
tained a prayer directed to obtaining such an 
order in case the Court thought frand not 
established. 

The Court’s order does not in words treat 
the application as one for the continuation of 
the earlier proceedings, but hgd the respond- 
ent in response to the notice appeared and 
dislodged the decree-holder from ‘eis case of 
fraud, it would have been open to the Court to 
consider whether an order should not have 
been made in accordance with the decree- 
holder's alternative prayer. I allude to this 
as showing the inconvenience and possible 
injustice to the decree-holder were we to 
uphold the Officiating Sa pirdinate Judge’s 
order of cancellation. 

In my opinion, then, the sce of the 
14th March 1910 must be reversed and that, 
which it professes to impugn, must stand. 

Though we have decided, so far as this 
appeal goes, in the decree-holder’s favour, 
the questién of the liability of the ancestral 
property to attachment and sale still remains 
untouched: Ang soa long course of litiga- 
tion is still open to the parties unless good 
sense prevails, The litigants are kinsmen, 
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the decree-holder is the head of his house, 
and it was suggested by his Counsel that 
were he fitly approached, there might be a 
close to this long and costly contest, and the 
differences of these related litigants might 
be honourably composed. The suggestion is 
deserving of consideration. 6 

The result of our decision is that the ap- 
pellant must get his costs of this appeal and 
the application in the lower Court, hearing- 
fee in this Court five gold mokurs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 
Ssconp Civiu Appeat No. 1474 or 1911. 
June 20, 1912. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachcroft. 

MATI LAL KARNANI—Derenpant 
~— APPELLANT 
versus 


DARJEELING MUNICIPALITY— 


PLAINTIVE— RESPONDENT, 

Landlord and enant—Absence of agreement—Pre- 
sumption of law ~ Ewistence of tenancy-—Lease for 15 
years— Lease not registered—Lessee continuing in occu- 
pation upon payment of rent Position of lessee—Hject- 
ment—Notice—Transfer of Property Act (IV of 1882), 
gs. 107, 110, 116 —“‘Agreement to the contrary,” meaning 
of-—Agreement to hold over from year to year to be creat- 
ed by registered instrument—Rent, acceptance of, for one 
quarter-—If implies promise by landlord that tenant 
should stay for whple year. 

Where there was no evidence to show that there was 
any agreement ab all between the defendantand the 

inintiff Municipality inrespect of land within the 
Municipality, much less wasthere any evidence to show 
that the agreement, if any, was one inthe nature of 
a contract of tenancy: 

Held, that there was no presumption of law that the 
defendant held under an agreement of tenancy from 
the plaintiff Municipality. 

Morphett v. Jones, | Sw. 172 at p. 181; 1 Wils. Ch. 
100; 18 R R. 48; Britain v. Rossiter, 11 Q. B. D. 123 
at p. 131; 48,L. J. Ex. 362; 40 D. T. 240; 27 W. R, 
482, and Maddisonev. Alderson, 8 App. Cas. 467 at p. 
419, 52 L. J. Q. B. 737; 49 L. T. 308; 31 W. R. 482; 47 
J. P. 821, distinguished. 

Where a lease for 15 years was not registered, but 
the lessee continued in occupation upon payment of 
rent: 

Held, that the position of the lessee wgs not higher 
than that of a lessee for one year, who held over 
at the end of the year. 

Au “agreement to the contrary. withiw the moan- 
ing of section 110 of the Transfer of Property Act, 
jeans an agreement as to the terms of the holding 


INDIAN OASES. 


[1913 


n @ 
over. The agreement in this behalf need not be ex. 4 
press; it may be an implied agreement. 


Troilokya Nath Roy. Sarat Chandra Banerjee, 32g 
0.123, relied upon. 


An agreement that a tenant should hold over from 
year to year isin essence an agreement to grant a 
lease from year to year and must be created by a 
written and registered instrument. J 

Debendra Nath Bhowmik v. Syama Prosanna Bhowmik, 
11 C. W. N. 1124 at p. 1126, followed. 

The acceptance of rent for a quarter of a year does 
not imply a promise by the landlord to the tenant 


that the latter would be allowed to stay for the whole 
year. 


Appeal from the decree of the District 
Judge of Darjeeling, dated the March 22nd, 
1911, modifying that of the Munsif of 
that place, dated the 20th September 1910, 

Mr. J. B. Sen and Babu Hira Lal Ohakra- 
varti, for the Appellant. 

Babus Mohendra Nath Roy and Monmotha 
Nath Roy, for Babu Krishna Prosad Sarbadht- 
kari, for the Respondent. 

JUDGMENT.—This ig an appeal on be- 
half of the defendant in an action in eject- 
ment. The origin of the disputed tenancy 
has not been ascertained with absolute cer- 
tainty. The case for the plaintiff is that the 
tenancy commenced about the year 1884, 
whereas the allegation of the defendant is 
that ib ia traceable to a period even earlier 
than 1852. The defendant, on the 16:h 
Jane 1902, purchased the right, title and 
interest of one Abinas Chandra Neogi ia the 
disputed plots, who held a3 a tenant ander 
the Darjeeling Municipality. Abinas Chandra 
Neogi had, abont the year 1883, purchased 
the property from a shose-maker, whose ocea- 
pation, it has been found, commenced some 
years prior to 1882. On this basis, it has 
been argaed by the defendant that the origiu 
of the tenancy must be traced to a period an- 
terior to 1832. There is no substance, how- 
ever, in this contention. The nature of the 
interest of the shoe-maker in one of the two 
disputed plots is ugknown, Jt has not been 
proved even that he held as a tenant 
under the Municipality. It has not been 
shown that he had at any time paid rent in 
respect of this land. Butit has been argued 
by the appellant that the presumption of law 
is that the shoe-maker held under an agree- 
ment of tenancy fromthe Municipality; and in 
support of this proposition, reliance hag been 
placed upon the cases of Morphett v, Jones (1), 


(1) (1818) 1 Sw, 172 at p. 181; 1 Wils, Ch, 100; 18 
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Britain v. Rossiter (2) and Maddison v. Alder- 
son (3). These cases are plainly of no assist- 
anba to the appellant. In the first of these 
cases, Sir Thomas Plumer, Master ofthe 
Rolls, observed as follows: “A party, who has 
permitted another to perform acts on the 
faith of an agreement, shall not insist that 
the agreement is bad and that he is entitled 
to treat those acts as if ib had never existed. 
That isthe principle, but the acts must be 
referable tothe contract Between landlord 
and tenant, when the tenantis in possession 
at the date of the agreement and only conti- 
nues in possession, it is properly observed 
thatin many cases that continuance amounts 
to nothing; but admission into possession, 
having unequivocal reference io contract, has 
always been regarded an act of part perform- 
ance. The acknowledged possession of a 
stranger intheland of another is not expli- 
cable, except on the supposition of an agree- 
ment and has, therefore, constantly been 
received as evidence of an antecedent contract, 
and as sufficient to authorise an inquiry into 
the terms, the Court regarding what has been 
done as a consequence of contract or tenure.” 
In the case before us, there is no evidence to 
show that there was any agreement at all 
between the shoe-maker and the Municipality; 
much less is there evidence to show that the 
agreement, ifany, was one in the nature of a 
contract of tenancy. The observations in the 
case of Morphett v. Jones(1), to which we have 
just referred, were quoted with approval by 
Lord Selborne in Maddison v. Alderson (3), 
and the same doctrine was enunciated in 
similar language in Britain v. Rossiter(2). 
Those, however, were cases of part perform- 
ance Of contracts, and the doctrine can 
obviously haveno application toa case like 
the present where there isno proof of any 
contract atall between the parties. Under 
these circumstances, we are unable to hold 
that the shoe-maker held under a contract of 
tenancy and that Abinas Chandra Neogi by 
his purchase from the shoe-maker acquired 
the status of a tenant under the Municipality. 
The position then is that the tenancy com- 
menced about the year 1883 and the rights*and 
liabilities of the parties must accordingly be 


(2) (1879) 11 Q. B. D. 123 at p. 131; 48 L. J. Er, 
362; 40 L. T. 240; 27 W. R. 482, 

(3) (1883) 8 App. Oas. 467 at p. 479; 52 L.J. Q. B. 
737; 49 L. T, 308; 81 W. R. 820; 47 J. P., 821. 
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determined with reference to the provisions 
ofthe Transfer of Property Act. Now, it 
has been found on the evidence tat the 
Municipality and Abinash Chandra Neogi 
entered into an agreement for a lease for 15 
years. The document was executed but was 
not registered.” Consequently, the intended 
tenancy for 15 years never came into opera- 
tion. Abinash Chandra Neogi, however, conti- 
nued in occupation upon payment of rent to 
the Municipality. Subsequently, he accepted 
a tenancy in respéct of the second parcel, but 
no document was executed in respect thereof. 
Later on, after the expiry of more than 15 
years from the commencement of the tenancy, 
there was an agreement for a renewal of the 
lease for a term of 10 years; but no document 
was executed or registered. The position of 
Abinash Chandra Neogi and of the present 
defendant as purchaser of his right, title and 
interest has, consequently, been that each has 
paid rent to the Municipality in respect of the 
two parcels of land and continued in occupa- 
tion. What then is the effect of such payment 
upon their rights and liabilities? It is obvious 
that Abinash Chandra Neogi was not in law 
a lessee for a term of 15 years, becwse section 
107 of the Transfer of Property Act provides 
that a lease of immoveable property for any 
term exceeding one year can be made only by 
a registered instrument. There was, conse- 
quently, no lease fora term exceeding one 
year. It is not necessary to discuss what the 
rights and liabilities of the parties might have 
been, 1f during the term of 15 years a suit for 
specific performance of the contract had been 
brought by either party against tHe other, or 
if in an actionin ejectment by the lessor, the 
lessee had taken the defence that in equity, 

his position was precisely the same as thas of 
a tenant in whose favour the necessary docu- 
ments had been executed and registered. It 
is possible that, in view of the principle laid 
down in the cases of Babi Jawahir Kumari v., 

Chatterput Singh (4), Singheeram Poddar y. 

Bhagbot Ohunder (5), Sarat Ohandra v, Sham 
Ohand (6) and Waish v. Lonsdale (7), if such an 
event had happened, the parties might have 
successfully claimed the status of a lessor and a 


(4) 20. L. J. 343. 

(5) 11 0. L. J. 543; 6 Ind. Cas. 632. 

(6) 16.0. LeJ. 71; 39 C. 663; 14 Ind. Cas. 701, 

(7) (1882) 21 Ch. D. 9; 52 L. J. Ch. 2; 46 L, T, 858; 
81 W. R. 109. 
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lessee bound by a lease for a term of 15 years, 
The contingency, however, never happened, 
and, the intended term of 15 years expired 
long ago. The position is that there was no 
valid lease in favour of Abinash Chandra 
Neogi for a term of 15 years, mor, was there 
a lease in bis favour from fear to year, or 
even a lease reserving a yearly rent, because 
leases of this description can be validly 
created under section 107 of the Transfer of 
Property Act only by a registered instrument. 
The position of Abinash Chandra Neogi ac- 
cordingly was not bigher than that of a 
lessee for one year, who held over at the end 
of the year; his rights, therefore, must be 
tested by a reference to the provisions of 
section 116 of the Transfer of Property Act. 
That section provides as follows:— If a 
lessee of property remains in possession 
thereof after the determination of the lease 
granted to him and the lessor accepts rent 
from the lessee or otherwise assents to his 
continuing in possession, the lease is, in the 
absence of an agreement to the contrary, 
renewed from year to year, or from month 
to month, according to the purpose for which 
the property is leased as specified in section 
106.” It is worthy of note that the lease 
ig renewed, not in accordance with the terms 
of the original grant but in accordance with 
the purpose for which the grant had been 
made, As was pointed out by this Court 
in the case of Troilokya Nath Roy v. Sarat 
Chandra Benerjee(8). in circumstances similar 
to those of the present case, the lease must 
be taken to have been renewed from month 
to month. In that case, there was a 
tenancy fora term of three years at an 
annual rent of Rs. 54-8. After the expiry 
of the term, the tenant held over, and the 
question arose as to the length of notice to 
which the lessee was entitled before the 
landlord could sue to eject him. It was 
argued on behalf of the tenant that he held 
over asa tenant from year to year and was 
entitled to a six months’ notice to quit; that 
contention found favour with Mr. Justice 
Mitra as in conformity with the rules of the 
English Law on the subject. Upon appeal, 
that view, however, was negatived, and it 
was ruled that the tenant he over from 
month to month. It was not arguad in that 
case that the circumstance that the rent was 


(8) 33 C. 123. 
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annually payable might indicate an agree-@ 
ment to the comtrary within the meaning of 
section 110 of the Transfer of Property Ac#; 
it is clear, as was pointed by Sir Francis 
Maclean, C. J., that an agreement to the con- 
trary must mean an agreement as to the 
terms of the holding over; we have to con- 
sider, therefore, whether in the case before 
us, there was anagreement to the contrary 
relating to the terms of the holding over. 
lt may be conceded that the agreement in 
this behalf need not be express: it may 
obviously be an implied agreement. The 
tenant in the present case does not allege an 
express agreement to the contrary. But he 
relies upon an implied agreement to the coun- 
trary, which he contends must be inferred 
from the circumstance that the reat is payable 
annually. The question thus arises, whether 
that fact is conclusive proof of an implied 
agreement to the contrary. Now theimplied 
agreement, if there was any, must have been 
an agreement, that the tenant should hold 
over either from year to year or for one year 
only. But an agreemeot that the ienant 
should hold over from year to year woald, ia 
essence, be an agreement to grant a leass 
from year to year, and, as pointed ont by 
Mr. Justice Woodroffein the case of Debendra 
Nath Bhowmtk v, Syama Frosanna Bhow nik 
(9), a lease from year to year must itself be 
created bya written and registered instru- 
ment. Consequently there is” mo room 
for an implied agreement that the 
tenant was to hold over from year to year. 
The only other alternative left is that there 
was an agreement that the tenant should 
hold over for one year. Reliance in this 
connection has been placed upon the circum- 
stances that rent was accepted by the 
Municipality from the defendant for the 
first quarter of the official year 1910-11, and 
it has been argued that acceptance of such 
rent was equivalent to an agreement that 
the tenant was to stay for at least one year. 
We are unable to give effect to this conten- 
tion. There is no proof that the rent which 
was accepted was deemedan aliquot part of an 
integral rent for the whele year. The actual 
receipt granted by the Municipality has not 
been produced, but the prescrived form of 


the receipt shows that the rent has never 
e 


(9) 11 ©. W. N. 1124 at p. 1126, 
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Mwen regarded as paid quarterly in respect 
of an annual liability. Corfsequently, it is 
impossible to hold that the acceptance of 
rent for a quarter implied a promise by the 
landlord to the tenant that the latter would 
ba allowed to stay for the whole year. The 
position thus is that the tenant held over 
from month to month and no agreement to 
the contrary has been proved; consequently, the 
tenancy was validly terminated by the notice 
to quit. Reliance finally has been placed upon 
the decision of Kishori Mohun Roy v. Nund 
Kumar Ghosal (10), to show that an annual 
tenancy must be terminated by a six months’ 
notice to quit; but the case relied upon was 
not under the Transfer of Property Act, as 
was expressly stated in the judgment, and the 
later decision in Partuh Narain Deo v. 
Harihar Singh (11) shows that the tenant 
is entitled only toa reasonable notice to quib. 
As we have already shown, the tenant held 
over from month to month and could not 
claim more than fifteen days’ notice to quit. 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

Appeal dismissed. 


(10) 24 C. 720. 
(11) 36 O. 927; 13 C. W. N. 949; 2 Ind. Cas, 656. 





CALCUTTA HIGH COURT. 
Seconp Crvi Apreat No. 1194 or 1912. 
February 26, 1913. 
Presenit:—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
KESHAB LAL SHAHA—Ptatntirr— 
APPELLANT 
Versus 


HOSSHIN-UD-DIN MUNSHI AN OTHERS 


— DEFENDANTS— RESPONDENTS., 

Agreement—Oral agreement to vary registered bond— 
Creditor agreeing to take lesser amount by instalment — 
Default by debtor—Right of debtor to enforce agree- 
ment, 

A creditor has the right to sue on his original 
registered bond which cannot be varied by an 
oral agreement to take part satisfaction, fôr, 
until satisfaction is made and the creditor has 
agreed to remit the balance, the original contract 
romains intget. 

James v. David, 6 T. R. 141, relied upon. 

The plaintiff sfed upon a registered mortgage bond 
whioh was admitted by the defendant who pleaded 
that there was a verbal compromise with the plaintiff 
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by which out of Rs. 175 then due, the plaintif had re- 
mitted Rs. 25 and agreed totakethe balance in five 
yearly instalments of Rs. 30 each. It was found that 
ene instalment remained unpaid. 

Held, that as the compromise agreement was not 
carried out by the defendant, it could not be enforced 
as a contract before it was completed by payment of 
all the instalments,that the satisfaction pleaded not 
having been proved, the agreement never became 
completed and the plaintiff conld not be said to have 
remitted any portion of the consideration; and that 
the plaintiff was entitled to a mortgage decree for 
whatever was still due to him as principal and interest 
upon the mortgage. | 

Appeal from the decree of the Sub-.Judge 
of Mymensingh, dated February 255b, 1911, 
affirming that*of the Munsif of Tangail, dated 
September 2nd, 1910. 

FACTS.—This is a suit for sale upon 
mortgage. The defendant admits the mort- 
gage, but pleads that there was a compro- 
mise with the plaintiff by which out of 
Rs. 175 then due, he remitted Rs, 25 and 
agreed to take the balance in five yearly in- 
stalments of Rs. 80 each; that Rs. 30 was 
paid at the time of the compromise and 
again in each of the three subsequent years ; 
that the defendant tendered the instalment of 
1316 but plaintiff refused to accept the 
same, 

It was found by the Courts below that 
the story of the defendant was trne; but they 
held that the tender of the last instalment 
by the defendant to the plaintiff was not 
proved. A decree for that amount, Rs. 30, 
with interest was made. The plaintiff ap- 
pealed to the High Court on the ground that 
as the alleged verbal compromisé purported 
to vary the terms of the registered mortgage- 
deed, the lower Appellate Court ough’ to 
have held thatsuch verbal agreement could 
not be proved to prevent the operation of the 
terms of the mortgage-deed. 

Baba Nares Ohandra Sen Gupta, for the 
Appellant. 

Babu Mukunda Nath Roy, for the Respond- 
ents, 


JUDGMENT.—We think that both the 
lower Courts are wrong in this case for the 
simple reason that they have found that 
the defendant did not carry out the agree- 
ment he made with his creditor for defray- 
ing the mortgage-debt. Such an agreement 
could not be enforced as .a contract before it 
was completedeby payment of all the instal- 
ments, for the plaintiff cannot exercise the 
option under section 64 of the Contract Act of 
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dispensing with or remitting in part the 
performance of the promises made to him, 
nor tan he accept instead of ib the satisfac- 
tion which he thought fit to agree to until 
that satisfaction has been completely paid to 
him. It was originally sought to be argued 
that the plaintiff could not decept by antici- 
pation any satisfaction which he thought fit. 
We are unable to agree with this contention ; 
but we certainly cannot deny the plaintiff's 
right to sue on his contract of mortgage 
which could not be varied by the agreement 
he made to take part satisfaction; for until 
satisfaction was made and thee plaintiff had 
agreed to remit the balance, the original 
contract of mortgage remained intact. This 
was very clearly pointed ont in the case of 
James v. David (1) solong ago as 1793, 
when Lord Kenyon said that the agreement 
disclosed in the plea is not a conclusive 
answer to the action, but as no satisfaction 
is pleaded, the plaintiff is entitled to judg- 
ment. In this case, the satisfaction was 
pleaded, but as has been found by both the 
Courts, the satisfaction pleaded has not been 
proved, and 30 rapees was still uvpaid. The 
agreement, therefore, never became completed 
and the plaintiff cannot be said to have re- 
mitted any portion of the consideration. 

Under these circumstances, he is entitled 
to a mortgage-decree for whatever is still 
due to him as principal and interest upon 
the mortgage. It will be left to thelower 
Court to take an account in the usual way. 
Tt is impossible for us to say whether the 
plaintiff has given credit in his plaint for 
Rs. 1208 which was paid to him under the 
agreement; whether this is included in the 
Rs. 210, which he admits he has paid out 
of the interest, or whether it is not, is a 
matter for the lower Court when taking the 
accounts. There willbe the usual mortgage 
decree with the usual term of six months for 
payment from the date when the lower Court 
decides the account, If the mortgagor do 
not pay the amount so found within six 
months of the decision by the lower Court, 
the mortgage property will be sold. 

The plaintiff is entitled to his costs in this 
appeal. The parties will bear their own 
costs in the lower Courts as this point does 
not appear to have been clearly raised there, 


s Case sent back. 
(i) 5T. R. 141. 
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NAGPUR JUDICIAU COMMISSIONERS 
© COURT. 
Seconp Orvin Aresar No. 715 or 1910.9 
October 31, 1912. 
Present: —Mr. Battten, A. J. O. 
GORE AND otugseS — PLAINTIFES —APPBLLANTS 
versus 


KRASHIRAM—~Derenoant—Responpe yt, 

Hindu Law—Joint jamiuy—Mitakshara ~Mortgage 
suit against Jather—~Son not joined as party to sutt— 
Right to redeem—Transfer of Property Act (LV of 1882) 
s. 85—Civil Procedure Code (Act V of 1903), O. XXXIV, 
TA 

The mere fact that a Hindu son has not been joined 
as party in a mortgage suiton a mortgage of ancestral 
property brought against his father, whether that 
suit were for foreclosure or sale, does not, because of the 
provisions of section 85 of the Transfer of Property Ach 
or otherwise, give him the right to sue for redemp- 
tion of the property or for recovery of his share. 

It is immaterial whether the son was a major or a 
minor at the time of the suit in which his father was 
a party. 

Balaji v. Tulsiram, 2N L. R. 90, dissented from. 

The father represents the entire joint family con- 
sisting of himself and his sons. The latter cannot 
re-open the decree against the father except on the 
ground that the debt for which the mortgage was 
given was not binding on the sons under the Hindu 
Law. 

Section 85 of the Transfer of Property Actor rule 1 
Order XXXIV, Civil Procedure Code, doss not affect 
the rule of Hindu Law as to the constructive repre- 
sentation of the son by the father. 

If a mortgage suit is brought against a father ag 
the manager of the family andthe debt is not one 
incurred for immoral or illegal purposes, the decree 
passed in the sait will bind “the sons who are not 
made parties to the suit. ` The sons must be deemed 
to have been parties to the suit through their father 
and a decree in sucha suit will bind the entire 
family property including the son’s interest therein. 


Second appeal against the decree of the 
Divisional Judge, Jubbalpore Division, dated 
the 3lst August 1910, confirming that of the 
District Judge, Seoni, dated the 3lst January 
1910. 

Mr. J. Mitra, for the Appellants. 

Mr. F. W. Dillon, for the Respondent. 


JUDGMEN'T.—This appeal arises ont of 
a suit for redemption brought by the five 
sous of one of the original mortgagors, the . 
other mortgagor having been their uncle. 
The mortgagees were Kashiram, defendant 
Ne. 1, and Mansha deceased. These men 
obtained a foreclosure decree on their mort- 
gage against the mortgagors, and got pos- 
session of the mortgaged properby being a 
b.anna 4-pie share of a village on the 19th 
June 1897, They parted with the property 
and by a series of transfers, a one-anna 
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sllare of the property has come into the hands 
of the 8rd and 4th defendants, and the 
rermaining 4-anna4-pie share into the hand 
of the 7th, 8th and 9th defendants. The 
plaintiffs base their right of redemption on 
the fact that they were not made parties 
to the suit for foreclosure brought against 
their father Gulabsingh and their uncle 
Jhamsingh, the mortgagors. The first three 
plaintiffs, Gore, Moji and Pirthi, sue as 
majors, and the other two plaintiffs, Jiwanlal 
and Chhutta, as minors. The learned 
District Judge held that the mortgagee 
Kashiram (defendant No. 1) had notice of 
the title of the first two plaintiffs at the 
date of the mortgage, and, therefore, at the 
date of the foreclosure suit. The property 
was admittedly ancestral and the family 
was admittedly joint. There were no plead- 
ings, and there are no findings, aa to whether 
`~ or not these two plaintiffs, or any of the 
plaintiffs, were adults or minors, at the date 
the foreclosure suit was instituted. It has 
been found that the mortgage was to pay 
an antecedent debt, binding on the plaintiffs. 
The learned District Judge held that because 
the assignees of the original mortgagees, in 
whose hands all the property now is, acquired 
their rights without any knowledge of the 
rights of the plaintiffs, and because the 
plaintiffs acquiesced in the various transfers 
after foreclosure, the suit mast fail, though 
the result might have been different if the 
property had remained in the possession of 
the original mortgageas. On appaal, the 
learned Divisional Judge took the sama 
view and confirmed the decree dismissing the 
suit, 


The plaintiffs appeal on the ground that 
the contesting defendants cannot be in a 
better position than the Ist defendant, the 
original mortgagee, from whom they acquired 
their rights, and that the question of notica 
to the assignees after foreclosure doas not 
arise. The learned Counsel for the contest- 
ing respondents does not support the decree 
on any of the grounds in the judgments of 
the lower Courts, but on the ground thgt 
the mere fact that the plaintiffs were not 
joined in the foreclosure suit against their 
father does not give them a right to sus for 
redemption. , 

I ar asked by the learned Counsel: for 
the appellants to follow the desision in 
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Balaji v. Tulstram (1), in which I held that 
when a foreclosure decree has been obtained 
against a Hindu father in a suit to which 
the son is not a party, the son is not thereby 
precluded from bringing a subsequent suit 
for redemption. * The appellants rely on the 
provisions of section 85 of the Transfer of 
Property Act IV of 1882 which runs; “ .. 
...».. all persons having an interest in the 
property comprised in a mortgage must be 
joined as parties to any suit under this 
Chapter relating to such mortgage: Pro- 
vided that the plaintiff has notice of such 
interest.” . 


In the present case, the mortgagees, when 
they brought the foreclosure suit, had notice 
of the sons’ interests. If it were otherwise, 
then it has been held in Jian v. Gopvadya (2), 
following Kanhat v. Brindrawan (3), that 
unless they prove sach notice, the son cannot 
bring a subsequent suit to redeem, but the 
general question of the son’s right to redeem 
when such notice is proved was not gone into. 
The decision in Balaji v. Tulstram (1) was 
given on the assumption that notices had baen 
proved, but the case for the mortgagees was 
not very fully argued before me, and I am 
not prepared to consider the ruling autho- 
ritative if I now hold it to be erroneoas, 
In disposing of the present appeal, I have 
had the advantage of having heard 
not only the arguments of the Counsel in 
the case, butalso the arguments of Counsel 
in cases which have been disposed of on 
the question of notice in accord&nce with 
Jian v. Gopadya (2), but in which the general 
question of a Hindu sons’s right to redeem 
has been argued, 


Apart from the provisions of section 85 
of the Transfer of Property Act, the plaintiffs 
in this case would undoubtedly have no 
cause of action. In the well-known case of 
Daulat Ram v. Mehr Ohand (4), their Lord- 
ships of the Privy Council firmly established 
the principle that although some of the 
members of a joint family are not made 
parties to a suit upon a mortgage effected 
by the managing members, the entire family 
estate is bound by the act of the managing 


(1) 2 N. L. R. 90. : 
(2) 5 N. L. R. £17, 3 Int. Oas, 570. 
(3) 16 C. P. L. R. 169. 
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members, and passes at the sale in execution 
of a decree upon the mortgage. In Durgadut 
Sigh v. Maharaja Sir Rameshwar Singh 
Bahadur (5), their Lordships of the 
Privy Council accept as a correct state- 
ment of the law the proposition that “In 
cases governed by the Mitakshara Law, a 
father may sell or mortgage not only his 
own share but his sons’ shares in family 
property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or 
immoral character, and..... such tran- 
saction may be enforced against his sons by a 
suit and by proceedings in exdcation to which 
they are no parties.” 

The same view was taken by this Court in 
Benu Bunchore v. Krishna Doss (6), Pandit 
Gopal Rao v. Gangay (7) and Ganesh v. 
Nand Lat (8), in the first and third of which 
cases it was held by Crosthwaite, J. C., that 
when a fsther mortgages ancestral property 
and in a suit against him on the mortgage 
the preperty is sold or foreclosed, the only 
remedy the son has, if he was not a party to 
the suit, is to prove that the debtis not 
one for which the father could transfer the 
property, that is, a debt for an immoral or 
illegal purpose. 

Then comes the question whether section 
85 of the Transfer of Property Act can be 
held to have modified the role of Hindu 
Law of the constructive representation of the 
son by the father. The question was dis- 
cussed in Ponnappa Pillai v, Pappuvayyangar 
(9), where it was held that Hindu sons can- 
not recover their shares of undivided 
family property sold on a decree obtained 
upon a mortgage by the father for a debi 
neither immoral nor illegal. 

In Kanhai v. Seth Brindrawan (8), Drake- 
Brockman, O. J. C., said: “The ordinary 
rule is that when a Hindu son comes into 
Court to assail a decree passed upon a mort- 
gage against his father, the son must show 
the ‘debt, to have been of such a nature that 
he, a8 the son of a Hindu, would not be 
under a pious obligation to discharge it,” 
and “it is not explained on what principle 


(5) 36 C. 943; 18 O, W. N. 1013, 6 M. L. T. 68, 11 
Bom, L. R. 901, 6 A. L. J. 847, 100. L. J. 233, 4 Ind, 
Oas. 2 ; 19 M. L, J. 567; 36 I. A. 176. 

(6) Select Case No. 2 of 1882. |, 

(7) 2 0. P. L. R. 221, 

(8) 2 C. P. L, R. 234. 

(8) 9 M. 348. 
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the omission of the mortgagee to comfly 
with the requirements of section 85, Transfer 
of Property Act, should affect the well 
established rule which applies equally whe- 
ther the father’s debt is unsecured or other- 
wise and whether a decree has been obtained 
on the security or not.” 


In the year 1900 in Lala Suraja Prosad v. 
Golab Ohand (10), it was held by Ghose, J., 
that the share of a son in ancestral property 
was liable for the satisfaction of a decree 
obtained against the father by the mortgagee 
with notice of the interest of the son, where 
the father incurred the debt in his repre- 
sentative capacity and as managing member 
of the family, since the son was substan- 
tially a party to the suit in which the 
dzcreea was passed, through the represen- 
tation of his father: and that section 85 of 
the Transfer of Property Act lays down only 
a rule of procedure, and the words ‘all per- 
sons’ in the section could have hardly been 
intended to include a Métakshara son. The 
case was taken up on appeal before a Bench 
of three Judges, Lala Suraj Prosad v. 
Golab Ohand (11), and the view of Ghose, J., 
was overruled, and it was held that the son 
ought to have been madea party tothe 
mortgage suit and was not therein represent- 
ed by his father the mortgagor. 
the ruling followed in Balaji v. Tulstram (1). 


The same view was takeh by the Fall 
Bench in 1895 in Bhawant Prasad v. Kallu 
(12), Banerji, J. dissenting, and in Kaxhaya 
Lal v. Raj Bahadur (13) in 1898. Bat in 
Debt Singh v. Jia Ram (14), it was held by 
a Full Bench in 1902 that a suit by Hindu 
sons to recover property sold under, a mort- 
gage decree against their father to which 
they were not parties must be based on some 
ground which under Hindu Law would free 
them from Jiability to pay their father’s 
debts, and they could not succeed upon the 
sole ground that they were not made parties 
to the original suit, The same view was 
taken in Lal Singh v. Pulandar Singh (15) 
in 1905. 


(10) 27 O. 724. 
(11) 28 0.517. 
(12) 17 A. 587; A. W. N. pan, 212., 
13; 24 A. 211; A. W., N. (1902), gt 
14) 25 A. 214; A. W, N. (1908), 21. | 
(15) 28 A. 182; 2 A. L, J. 647; A. W. N. (1908), 
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© In Ram Prasad v. Man Mohan (16), the 
Judges in 1908 declined ao apply the 
préociples of Debi Singh v. Jia Ram (14), to 
a casein which the sons sought to redeem 
the original mortgagees, who had foreclosed 
their father in a suit in which they were not 
joined as parties, though the mortgagees had 
notice of their interests. But in Balwant 
Singh v. Aman Singh (17) and in Jaddo 
Kunwar v. Sheo Shankar Ram (18), it was 
held by Tudball and Chamier, JJ., in 1910 
that a great-grandson of the mortgagor, who 
was not impleaded in the suit under which 
the property was brought to sale and pur- 
chased by the mortgagees, could not redeem 
the property merely because the mortgagees 
had been aware of his interest and had not 
impleaded him, and it was remarked:— When 
property mortgaged by a father ina Hindu 
joint family has passed away from the family 
either by means of a foreclosure against the 
father or by means of a sale in execution of a 
decree against him upon a mortgage, it caen- 
not signify whether the suit which resulted 
in the foreclosure or sale was instituted by 
the mortgagor or by the mortgagee. In 
neither case, consistently with the principle 
upon which the case of Debs Singh v. Jia 
Ram (14) was decided, can the sons recover 
the family property or their interests in it 
merely because they were not parties to the 
suit brought by or against their father”, 


+ 


A similar view was beld by Stanley, O. J., 
and Griffin, J., in Kehri Singh v. Ohuni Lal 
(19) in 1911, Finally in 1912 in Hor? Lal v. 
Nimman Kunwar (20), it has been held by a 
Fall Bench that where a suit is brought on a 
mortgage against the manager of a joint 
Hinde family, the other members of the 
family must bə deemed to be parties to the 
suit through him and the omission of the 
names of the other members from the array 
of parties would not be a defect fatal to the 
suit. Ib appears io follow that ina sub- 
sequent suit by the sons of a father who was 
sued they would be held to have been repre- 
sented by their father. 

The Calcutta High Court seems to have 


go 30 A. 256; A. W. N. (1908), 106; 5 A. D. J. 
2 


(17) 33°A. 7; 7 A. D. J. 852; 7 Ind. Oas. 112. 
(18) 33 A. 7é; TA. L.J. 945; 7 Ind."Oas. 902. 
(19) 33 A. 436; 8 A. L. J. 216; 9 Ind. Cas. 476. 
(20) 9 A. L. J. 819; 34 A. 549; 15 Ind. Cas. 126. 
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come round to the same opinion as the latest 
opinion of the Allahabad High Court. The 
case of Balki Mohapatra v. Brojobasht Panda 
(21), is acase where the mortgagees when 
they sued the father had no notice of the 
sons’ interests, but the learned Judges make 
the following * observations which are 
independent of the question of notice: “On 
general principles, it would seem that, if the 
father of a Hindu family can sell ancestral 
property to pay off debts and the sale cannot 
be questioned by the son if the debts are not 
immoral, the same result would naturally 
follow if the father mortgaged tha property 
by conditional sale andthen suffered the 
mortgage to be foreclosed. The father could 
not afterwards redeem, and if the son could 
not impugn the debt as immoral and was, 
therefore, bound by if, 16 would seem that he 
would be fully represented by his father in 
the foreclosure proceedings, and would have 
no more right than his father to redeem 
subsequently”. 

In Bombay it was held in 1910 in Ram- 
krishna v. Vinayak Narayan (22), that a 
minor who was not made a party to a morb- 
gage suit was represented in the suit by the 
adult members of the family and could not 
recover his share sold under the decree and 
purchased by the mortgagee, and it was also 
held that he was bound by the debt which 
was contracted by his grandfather unless it 
was incurred for illegal or immoral purposes, 
In Ohimnue Sadashiv v. Sada Barka 
(23), the judgment of the Court was 
delivered by Scott, ©. J., who, follow- 
ing Ramasamayyan v. Virasami, Atyar 
(24), and Debi Singh v. Jia Ram (14), and 
dissenting from Bhawani Prasad v, Kallu 
(12), expresses the opinion that it cannot be 
held that by reason merely of section 85 of 
the Transfer of Property Act, no interest 
passes upon a sale under a mortgage-decree 
except that of those members of the family 
who are made parties to the suit. e 

The view of the Madras High Court is 
the same, as indicated in the case just cited 
and relied on by Scott, ©. J. The same view 
was upheld in Palani Qondan v. Rangayya 
Goundan (25), in 1898, and that the view of 


(21) 16 0. W.N. 1019; 14 Ind. Cas. 333. 

(22) 34 B. 354; 12 Bom, Is. R. 219; 6 Ind. Oas. 967, 
(23) 12 Boms L. R. &11; 7 Ind. Cas. 990, 

(24) 21 M. 222; 8 M. L. J. 126. 

(25) 22 M. 207. 
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the Madras High Court is not altered’ ig 
shown by Jzjamba Bat Sahib v. Sagniram 
Jathat Row Sahib (26), where it has been held 
in [911 that if a mortgage suit is brought 
against a de facto managing member of a Hinda 
family to enforce a debt binding on the family 
property and a decree is passed, the decree 
will bind the other members of the family 
who are not parties to the suit if it appears 
that by the suit relief was sought and 
obtained against the defendant in his 
capacity as representative of the family. A 
brother of the defendant sought to bring a 
new suit to redeem solely by reason of his 
not having been joined as a “party in the 
prior suit. The principle enunciated would 
apply a fortiori if the defendant in the prior 
suit had been the father of the plaintiff bring- 
ing the suit for redemption. 

Many more cases have bsen cited bofore 
me. I have quoted only selected ones. There 
is thus a consensus of opinion that the mere 
fact that a Hindu son has not been joined as 
party in a mortgage suit on a mortgage of 
ancestral property brought against his father, 
whether that suit were for foreclosure or sale, 
does not, because of the provisions of section 
85 of the Transfer of Property Act or 
otherwise, give him the right to sue for 
redemption of the property or for recovery 
of his share. It is, moreover, obvious that 
if the appellants had been joined as parties, 
they could, from the nature of the case, have 
taken no action with respect to the suitor to 
the execution of the decree beyond what was 
done, or omitted. to be done, by their father. 
Nor does it seem to make any difference 
whether the sons were majors or minors at 
the time of the suit in which their father 
was a party. On this ground and on the 
facts stated at the beginning of this jadgment, 
the suit must fail, and the appeal is dismiss- 
ed with costs. 

Appeal dismissed, 


(26) 22 M, L. J, 45; 14 Ind, Oas. 374. 
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CALCUTTA HIGH COURT.¢ 
SECOND Civin ApenaL No. 2994 or 1909, 
March 4, 1913. i 
Present:—Mr. Jastice Stephen and 
Mr. Justice Holmwood. 
LAKAI CHARAN SHAHA AND OTHERS 
PLAINTIFE3S—ÅPPELLANTS 
versus 
CHUNI MIAH AND oraeas—Derenpants 
— RESPONDENTS, 

Misjoinder of causes of action—Suit for possession 
of more than one plot— Defendants’ possession of 
diferent plots under diferent rights at different times — 
Title of plaintif. 

The cause of action of a plaintiff suing in ejectment 
cannot be affected by the title under which the defend- 
ant professes to hold possession. It matters not to 
the plaintiff how the defendant may explain the fact 
that he is in possession or seek to defend his posses- 
sion. What concerns the plaintiff isthat another is 
wrongfully in possession of what belongs to him, and 
that fact gives him his cause of action. 

Therefore, where the plaintiff sought to recover pos- 
session of five plots of land, and the defendants came 
into possession of the different plots under different 
rights at different times, and the plaintif failed to 
prove that there was a community of interest between 
them : 

Held, that the suit was not bad for misjoinder of 
causes of action. 

Nundo Kumar Nasker v. Banomali Gayan, 29 O. 871, 


followed. 

Lokenath Surma v. Keshab Ram Das, 138 0O. 147; 
Sudhendu Mohun Roy v. Durga Dasi, 14 0. 435 and Ram 
Narain Dut v. Annoda Prosad Joshi, 14 O. 681, refer- 
red to, 

Appeal from the decree of the Sub-Judge 
of Chittagong, dated September 3rd 1909, 
affirming that of the Munsif of Hathazari, 


dated November 30th, 1908. 


Babus D. L. Kastagir and Khitish Ohandra 
Sen, for the Appellants. 

Babus Biraj Mohun Majumdar and Probodh 
Kumar Das, for the Respondents. 


e 

JUDGMENT.—This appeal arises out of 
a suit in which the plaintiffs seek to recover 
possession of five plots of land by virtue of a 
title they acquired at an auction sale to a 
permanent tenure covering the land in ques- 
tion. Tbe defendants set up different de- 
fences, and itis found that they came into 
possession of different plots of land under 
different rights at different times, and that 
the plaintiffs failed to prove that there was 
a community of interest between them or 
collusion. The finding as to collusion is 
open to some doubt, but for present” purposes 
may be avcepted as it stands. “Under these 
circumstances, both the lower Courts hava 
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held that the suit must fail for misjoinder 
of gauses of action, under the old Code whicn 
applies to the case and it has been ‘dismissed 
accordingly, 


This decision is erroneous as being con- 
trary to the rule laid down in Nundo Kumar 
Nisker v. Banomali Gayan (1), where it is 
said:— The cause of action of a plaintiff 
suing in ejectment cannot, so far as we can 
perceive, be affected by the title under which 
the defendant professes to hold possession. 
It matters not to the plaintiff how the de- 
fendant may explain the fact that he is in 
possession or seek to defend his possession. 
What concerns the plaintiff is that 
another is wrongfully in possession of 
what belongs to him, and that fact gives him 
his cause of action. If that is so where 
there is but one person in possession, can 
there be a difference when the land is in 
possession of more than one? We think not 
se APAN TAN AE What the plaintiff is entitled 
to claim is the recovery of possession of his 
land as a whole, and notin fragments, and 
we think that all persons, who oppose him 
in the, enforcement of that right, are con- 
cerned in his cause of action, and ought 
accordingly to be made parties to a suit in 
which he seeks to give effect to it.” This 
seems exactly tə cover the present case, the 
only possible distinction between the two 
being that whereas in that case all the de- 
fendants claimed to hold the Jand- under the 
game Jandlord, in the present that is not so. 
This difference, however, does not affect the 
principle of the decision. After having con- 
sidered the decisions of Lokenath Surma v. 
Kesha’ Ram Doss (2), Sudhendu Markun Roy 
v. Durga Dasi (3) and Ram Narain Dut v. 
Annoda Prosad Joshi (4), which may be 
among those that this Court did not discuss 
on the previous occasion we dave referred to, 
we consider that the decision, we have men- 
tioned is binding on us. If any practical 
inconvenience is found in applying its princi- 
ple to any particular case, it is open to the 
Court to have resort to the framing of such 
issues as may be necessary in the manner 
indicated by Scott, C. J., in Umabat Mangesh- 

(1) 2910. 8%. 

(2) 18 C. 147. 


(3) 14 0. 435. 
(4) 140. 681. 
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rao V. Vithal Vasudeo Shett (5). 

This appeal is consequently allowed. The 
judgments and decrees of the lower Cdurts 
are set aside, and the case is remitted to the 
first Court that it may try the case accord- 
ing to law. Tha@appellant is entitled to his 
costs in this Court and the lower Appellate 
Court in any event. 


Appeal allowed; Oase remanded. 
Ind, Cas, 120, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civit Appeat No. 100 or 1912. 
September 2, 1912. 
Present:-—Mr. Drake-Brockman, J. O, 
MAHADEO— PLAINTIFE— APPELLANT 
VETSUS 


VITHOBA— DEFENDANT— RESPONDENT. 

Specific Relief Act (I of 1877), 8. 89—Plaintif alleg- 
ing document tobe forged—-Burden of proof—Stamp 
paper bought in the name of plaintif —Misconduct— 
Presumption — Onus probandi— Evidence Act (I of 
1872), s. 102. 

Plaictiff sued under section 39 of the Specific Re- 
lief Act to have a bond purporting to have been exe- 
cuted by him adjudged a forgery and delivered up for 
cancellation. The defendant pleaded that the docu- 
ment was genuine: 

Held, thatthe burden of proof Jay on the defendant, 
the real issue in the case being whether the plaintiff 
executed the bond. 

The burden of proving the affirmative of an issue 
lies on the party who substantially asserts it and who 
would fail if no evidence at all were giyen on either 
side, 

The mere fact that a piece of paper purports to 
have been bought in the plaintiff's name and to bear 
his signature is by itself no indication that he exeont- 
ed it, especially where the execution is represented 
to have taken place at a town other than the place of 
residence of the parties. 

There is a general presumption against misconduct 
of all kinds, but the value of the presumption cannot 
but be small where the misconduct alleged is the very 
foundation of suit. 


Second appeal against the decrees of the 
District Judge, Wardha, dated the 3rd 
November 1911, reversing that of the Munsif, 
Wardha, dated the 3lst July 1911. 

Mr. J, Mitra, for the Appellant. 

Mr. Atmaram Bhagwant, for the Respond- 
‘ent. ° 


JUDGMENT.—This*second appeal arises 
out of a suit *brouglt by the present appellant 
under section 39, Specific Relief Act, to have 


_@ bond purporting to have been executed by 
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him on the 16th July 1910 adjudged a 
forgery and delivered up for cancellation. 
The defendant pleaded that the document is 
genuine. The Court of first instance laid the 
burden of proof on the defendant and 
decreed the claim, disbelieving the evidence 
adduced in support of the bénd. In appeal, 
the Distrist Judge held the burden to be on 
the plaintiff in that he seeks relief on the 
allegation that the bond is a forgery: he 
dealt with the evidence ou both sides and 
finally dismissed the suit with costs, 

lt is now contended on the plaintiff’s be- 
half that the onus of proof in the strict sense 
of the term, as explainedin Bhola v. Bhag- 
want Rao (1), lies on the defendant, inasmuch 
as he would fail if no evidence at all were 
given on either side (séction 102, Indian 
Evidence Act). This contention finds strong 
support in Mohima Ohundra Dhur v. Jugal 
Kishore Bhuttacharji (2), where a similar 
snit was brought by the person alleg- 
ing a document purporting to have 
been executed by him to be a forgery 
after the defendantin whose favour the 
document stood had succeeded in obtaining 
from the District Registrar an order for its 
registration. Here too the plaintiff has 
come forward and denied the execution of the 
document, and I can think of no sound 
reason why the defendant should be allowed 
to hold a better position thanif he were suing 
to enforce the bond. The mere fact that a 
piece of paper purports to have been bought 
in the plainfiff’s name and to bear his signa- 
ture is by itself no indication that he execut- 
ed it, especially in a case like the present 
where execution is represented to have 
taken place at Wardha while the parties 
reside at Waigaon. Thereis, no doubt, a 
general presumption against misconduct of 
all kinds, but the value of this cannot but be 
small where the misconduct alleged is the 
very foundation of the suit. This presump- 
tion iœ one of those justified by section 114, 
Indian Evidénce Act, andin Pakkoo Musalman 
v. Dayali (3), I gave reasons for my view 
that such cannot suffice to alter the burden of 
proof in the strict sense of that term except 
in certain cases. As stated in Bhola v. Bhag- 
want Rao (1), the party, whetler plaintiff or 


(1) 130. P. L. R. 159. a > 
(2) 7 O. 736;9 0. L. R, 471. 
(3) 1 N. L. R. 169, 
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: v 
defendant, who substantially asserts the 
affirmative of tħe issue, has the burden. Here 
the real issue is whether the plaintiff exe- 
cuted the bond and this fact is unaltered by 
the plaintiff’s venturing to deseribe the pre- 
cise manner in which the supposed forgery 
was effected, 

For the respondent, it is urged that the 
lower Appellate Oourt has in fact considered 
the evidence on both sides and found in 
favour of the defendant’s story after dis- 
believing the pluintiff’s witnesses, so that 
no question of misplacing the burden of 
proof really arises. Thereis some room for 
this contention in view of the remark by the 
learned District Judge in his 6th paragraph 
that the first witness for the defence proves” 
not only the execution of the bond by the 
plaintiff but also payment of Rs. 100 to him 
by the defendant. Onthe other hand, the 
said paragraph begins with these words:— 

‘Let us see if the defendant in the first in- 
stance did prima facie prove the bond tobe 
genuine.” 


Again, there is no express statement that 
the District Judge balieved the witnesses for 
the defence, nor did he deal with the grounds 
set ont by the first Court for disorediting 
them. And he sets against the plaintiff the 
fact that one of the attesting witnesses to the 
bond was not called by either side, though 
this is a point which, in a strict view of the 
burden of proof, requires explanation by the 
defendant. Lastly, I would invite the 
learned Judge’s attention to rule 17 of Sepa- 
rate Revenue Department’s Notification No. 
85, dated the 3rd March 1910*, according to 
which.the imprint of the left thumb of an 
illiterate purchaser should be taken below the 
‘endorsement on the stamp bought: he 
would, I think, have done well to ascertain 
why thisformality was not observed in the 
present cease. ° 


On the whole, I feel constrained to find 
that the case has been dealt with on an 
erroneous view as to the onus of proof. The 
decree of the lower Appellate Court is, 
thérefore, set aside and the case is remanded 
The 
usual certificate for refund of the Court-fee 


*The entry “1909” at page 140, Part I, of the 
Central Provinces Gazette for 1910, appears to be an 
error, hi 
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paid an the memorandum of second appeal 
will bs granted. Other costs will be costs in 
the cause, ° 

: Decree set aside; Case remanded, 





CALCUTTA HIGH COURT. 
Secoyp Orvis Arrear No, 2965 or 1910. 
February 27, 1913. 
Present:—Justice Sir Richard Harington, KT., 
aod Justice Sir Herbert Carnduff, Kr. 
Sheikh ABDUL HUQ AND OTHERS— 
DeFeNDANTS— APPELLANTS 
VETSUS 
Sheikh SUBAJAN AND OTHERS— PLAINTIFFS 
—— RESPONDENTS. 

Alluvion and Diluvion Regulation (Beng. Reg. XI of 
1825), s. 4, cls.(1)and (2)—Gradual accession—Gradual 
accretion— Whether accession gradual if not sudden— 
“Gradual. accession,’ how to be formed—Vertical accre« 
tion— Sudden change in course of river. 

Formerly, a river flowed in a single stream past the 
plaintiff’s holding, but during a certain flood it bifur- 
cated into two sbreams of which the smaller con- 
tinued to run into the old channel, while the larger 
and main stream followed a new line. The whole of 
the original river-bed did not, therefore, suddenly 
become dry and was not at once abandoned entirely 
by the river. The stream in it, however, was, in one 


season, reduced to less than half its former volume, - 


and during the next three seasons, it became 
smaller and smaller, the water receding more and 
more, with the result that, by the end of that period, 
the 4 bighasein suit were added to the plaintifft’s 
holding: 

Held, thatit was an erroneous assumption that what- 
ever was not sudden was gradual, that an accretion to 
be “gradual” within the meaning of section 4 of 
Regulation XI of 1825, must be by gradual, slow and 
imperceptible means so as to render identification 
practically impossible; thas what might be called a 
vertical accretion did not fall within the scope 
of the Regulation; that the accretion in the 
present case fell within the first sub-section 
of section 4; that the faot that this substantial 
and sudden addition was more or less gradu- 
ally increased during the three succeeding years, 
did not bring the case under s&ction 4 clause (1) of 
the Regulation; and that the added area being readily 
identifiable as being part of the original bed of the 
river, the plaintiff had no title to it, 

Lopez v. Muddun Mohun Thakoor, 18 M. I. A. 467; 
14 W. R. (P. ©.) 11; 5 B. L. R. 521; Ritvay Kunwar v. 
Sarfaraz Kunwar, 32 I. A. 165; 27 A. 655, 15 M. L. J. 
349; 2 A, L. J. 623; 7 Bom. L. R. 872; 9 O. W. N. 889; 2 
O. L. J. 185; 80. C. 293, referred to. 

Narendra Bahadur Singh v. Achhaibar Shukul, 28 A, 
647, 3 A% L. J. 453; A. W. N. (1906) 169, relied upon. 


Appeal “from the decree of the District 
Judge of Mozaffarpur, dated June 6th, 1910, 
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affirming that of the Munsif of that place, 
dated February 27th, 1909, 

Dr. Rash Behari Ghosh and Babu Lachmi 
Narain Singh, for the Appellants. 

Babu Jotindra Nath Bose for Babu Umakal¢ 
Mukherji and Babu Chandra Sekhar Prasad 
Singh, for the Respondents. 

JUDGMENT. 

HARINGTON, J.—I have read the judgment 
about to be delivered by my learned brother 
and I agree in it. 

Carnpurr, J.—In this case, the plaintiffs 
sued for the recovery of possession of some 
4 bighas of land, which they declared had 
gradually reformed in the derelict beds of the 
Baghmati in contiguity to their holding on 
the bank of that river. Their suit has been 
decreed, both the Courts below finding that 
they were entitled-to the land asa gradual 
accretion by virtue of the provisions of gec- 
tion 4, sub-section (1) of the Bengal Alluvion 
and Diluvion Regulation 1825 (XI of 1825). 
The defendants have now appealed to thig 
Court. 

For the appellants, Dr. Ghosh has con. 
tended, in the first place, that the plaintiff's 
case was not one of gradual accretion, but 
rather a case of reformation in situ to which, 
as ruled by the Judicial Committee in Lopez 
v. Muddun Mohun Thakoor (1) and Ritraj 
Kunwar v. Sarfaraz Kunwar(2), the provisions 
referred to could have no application. As to 
this, it ig no doubt, true that the word 
“reformed” occurs again and again in the 
plaint with reference to the land in suit; but 
it is there used, not in conjunction with the 
phrase ¿n situ or any equivdlent thereof, 
but as indicated above, in connection with 
the allegation that the land had “cradually 
reformed in contiguity to” the land already 
held by the plaintiffs. I think, then, that 
this contention must fail, 

It seems to me, however, to be otherwise 
with the remaining contention put forward 
by the learned Vakil, who argues that, even 
if the land be held to have been claimed by 
way of ascretion, the accretion established 
was, on the facts found by the lower Ap- 
pellate Court, not an acquisition by gradual 
accession from the recess of the river, such 


(0) 13 M. Ie A. 467, 14 W. R. (P. 0.) 11; 5 B. L. R. 


(2) 32 I. A. 165; 27 A. 855; 15 M. L. J. 349;2 A. 
L. J. 623; 7 Bom, L. R. 872, 9 O. W. N. 889, 2 0. L. J, 
185, 8 O. 0. 293. 


or 
pri 
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asis contemplated by the first sub-section 
of section 4 of the Regulation. On the con- 
trary, Dr. Ghosh submits, the finding is that 
there was a sudden change in the course of 
the river, which brings the case within the 
scope of the second sub-section and alto- 
gether excludes the operationeof the first. 

The first sub-section in question provides 
that land gained by gradual accession from 
the recess of a river shall be considered an 
increment to the tenure of the person to 
whose land or estate it is thus annexed; while 
the second sub-section is ad follo ws:— 

“Second. The above rule shall not be con- 
sidered applicable to cases in which a river, 
by a sudden change of its course, may break 
through and intersect an estate, without any 
gradual encroachment, or may by the violence 
of its stream, separate a considerable piece 
of land from one estate, and join it to an- 
other estate, without destroying the identity, 
and preventing the recognition, of the land 
so removed. In such cases, the land, on 
being clearly recognised, shall remain the 
property of its original owner.” 

Now the judgment of the learned District 
Judge in the Court of Appeal below is, per- 
haps, not as clear as it might be; but I think 
there can be no doubt as tothe fasts fouud 
by him. They are these. 

Formerly, the Baghmati flowed in a 
single stream past the plaintiff’s holding but, 
during the floods of 1900 it bifurcated into 
two streams, of which the smaller continued 
to run in the old channel, while the larger 
and main strgam followed a new line farther 
west. The whole of the original river-bed, 
therefore, did not suddenly become dry, and 
was not at once abandoned entirely by the 
river. The stream in it, however, was, in 
one season, reduced to less than half its 
former volume, and during the next three 
seasons, it became smaller and smaller, the 
water receding more and more, with the 
result that, by the end of that period, the 
4 bighas ån suit were added to the plaintiff’s 
holding. 

This addition the learned District Judge 
has, it is true, described and held to be 
“gradual,” and the respondent’s contention is 
that there is here a finding of fact which is 
conclusive on second appeal, Buf both the 
District Judge and the Munsifin the first 
Court seem to me to have proceeded on the 
erroneous assumption that whatever was not 
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sudden was gradual, and to have Talled to 
appreciate the point that, as was explained 
by Stanley, O. J., and Knox, J., in Narengra 
Bahadur Singh v. Achhaibar Shunul (8), an 
accretion, to be ‘gradual’ within the mean- 
ing of the law, must be by gradual, slow 
and imperceptible means so as to render 
identification practically impossible. The 
only imperceptible accretion found by the 
learned District Judge to have oceurred in 
this instance is the deposit of silt during the 
season of flood, which, no doubt, sould not be 
perceived because it took place under water 
but it is obvious that what may be called a 
vertical accretion such as this does not fall 
within the scope of the Regulation. And it 
appears to me that the substantial addition 
which, on the facts found, must have ac- 
orued by the sudden change in the course of 
the river in the year 1900, falls within the 
purview, not of the first but of the second 
sub-section of section 4 of the Regulation. 
Nor to my mind, does the fact that this 
substantial and sudden addition was mors or 
less gradually increased during the three 
succeeding years, bring the case under the 
firat sub-section. There can, indeed, be no 
doubt, on the facts found, but that the ac- 
cession occurred in the main in 1900, that 
the added area is readily identifiable as being 
part of the original bed of the river, and 
that the difficulty did not here arise of 
determining, as James, L. J, put if in Lopez 
v. Muddun Mohun Thakoor (1), “Year by’ 
year to whom an inch, ora foot, ora yard 
belonged.” 

In the view, then, which [ take of the 
case, this appeal should be allowed and the 
respondents’ suit dismissed with costs 
throughout. . 


Appeal allowed. 
(3) 28 A. 647; 3 A. L. J. 458; A. W. N. (1906) 169. 
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WAGPUR JUDICIAL COMMISSIONER'S 
COURT. .« 
eScoonn Civiu Apprat No. 289B or 1911. 
August 19, 1912. 
Present: ~Mr. Stanyon, A. J. O. 
PUNJA-—PLAINTIFE— APPELLANT 
versus 
[BHADU—Derexpant—ReEsponpDEent. 

Evidence ct (I of 1872), s. 165—Civil Procedure 
Code (Act F of 1908), O. XIII, r. 10—Evidence— 
Relevancy~-Proof-—Rule andi alteram partem— 
Indicative evidence-~Duty of judicial officer—Search of 
truth — Practice. 

Section 165 of the Evidence Act, 1872, and Order 
XIII, rule 10, Code of Civil Procedure, 1908, are in- 
tended to arm the Court with a power of initiative 
in getting at the trath. But, the act of sending for 
a document under section 165, Evidence Act, or for a 
record under Order XIII, rule 10, does not ipso facto 
make such document or record evidence in the case. 
If the Court finds in the document or record so sent 
for relevant evidence, or a guide to relevant evidence 
to be found somewhere else, proceedings musi be 
adopted, if such evidence may be properly admitted 
ai that stage, to have it brought into the trial 
according to the provisions of law. 

The rule audi alteram partem is one of elementary 
justice, and accords with common sense. 

‘Indicative evidence’ explained. 

The essential duty of a judicial officer is not to 
decide which party has made the better fight, but to 
ascertain, as far as is judicially possible, on which 
side the truth lies, and to adjudicate accordingly. 


Second appeal against the decree of the 
Additional District Judge, Hast Berar, 
Amraoti, dated the 8th July 1911, reversing 
that of the Munsif, Daryapur, dated the 
4th Avgust 1910. 


Rai Bahadur V, R. Pandit, for the Appel- 
lant. 


Mr. F. W. Dillon, for the Respondent. 


JUDGMENT.—-The facts out of which 
this litigation has arisen are simple. One 
Sakharam was the occupant of the land in 
dispute. He had two wives: Chandrabhan 
was his son by the first wife, and the plain- 
tiffs, Punjaji and Bhivsen, are his sons by 
the second. Chandrabhan married Musam- 
mat Ajai (defendant No. 3) and had by her 
a son, Vithu (defendant No. 2). On the 
death of Sakharam, the said land—which 
is the southern half of Survey No. 7 jn 
the village of Sonkhas, of the Daryapur 
Taluq in the Amraoti District—devolved 
upon his, three sons. Chandrabhan died 
some time before the 2nd June 1898, his son 
then being a minor, On that date, Musam- 
mat Ajai, acting as the guardian of Vithu, 
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sold the said land to the first defendant, 
Bhadusa, by a deed of sale duly registered, 
and delivered possession of the propetty to 
the vendee, 


On the llth September 1909, the plain- 
tiffs fled the present suit, claiming posses- 
sion of their alleged two-third share in the 
land transferred to the first defendant, and 
impleading the vendor and his guardian as 
co-defendants with him. The plaintiffs’ case 
was this, that when Chandrabhan died, he 
and they jointly owned the field share, and 
that neither Vithu nor his mother could 
alienate the interest of the plaintiffs, The 
case of Bhadusa, the only contesting defend- 
ant, was this, that by a partition, effected 
after the death of Sakharam, Chandrabhan 
had become the sole owner of the southern 
half of field No. 7, now in dispute, and 
it had devolved on Vithu as his severalty. 


The first Court found that the partition 
set up was not proved, and decreed the 
claim. The first defendant then appealed to 
the District Court of East Berar. Owing to 
the continued absence of Ajai ‘and Vithu, the 
appeal, though filed on the 14th September 
1910, was not heard till the 2nd May 1911. 
Among the documents filed by the plaintiffs 
was a certified copy of the plaint in Civil 
Suit No. 1143 of 1901, in the Court of the 
Subordinate Judge of Daryapur, wherein all 
the sons of Sakharam had been joined as 
defendants. This was intended to suggest 
that the plaintiffs ard Chandrabhan were 
joint. At the hearing of the appeal, the 
Pleader for the appellant appears eto have 
informed the lower Appellate Court that the 
record of Oivil Suit No. 1143 of 1901 con- 
tained statements by the plaintiffs inconsis- 
tent with the present case. Thereupon the 
Additional District Judge sent for that 
record, though it is impossible to say when 
this was done, as no entry was made in the 
order-sheet. On the 8th July 1921, the 
lower Appellate Court delivered judgment, 
reversing the decree of the first Court, and 
dismissing the suit with costa. A perusal of 
the judgment will show that the decision 
entirely rests upon what the Judge found 
in the origiwal record of Suit No, 1143 of 
1901, several other important items of evi- 
dence, e.g., separation in food and mess, the 
alleged exclusive possession of Chandrabhan, 
the delay in contesting the sale of the 2ad 
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June 1898, being brushed aside as of no 
value. The plaintiffs have now appealed to 
this Court, and the main ground urged is 
against the irregular procedure of the lower 
Appellate Court in admitting additional evi- 
dence in appeal, and in deciding the case 
upon statements in a record which were not 
legally introduced as evidence, and to which 
the plaintiffs had no opportunity of replying. 
The learned Counsel for the appellants 
claims that the record of Civil Suit No. 1143 
of 1901 should be eliminated, and the plain- 
tiffs’ claim decreed because there is no proof 
of partition. The learned Ceunsel for the 
respondent, while candidly admitting that 
the procedure of the lower Appellate Court 
was irregalar, and not seriously resisting a 
remand, claims that the case must now be 
decided with the help of the evidence found 
in the record which was properly sent for 
under Order XIII, rule 10 of the Civil Pro- 


cedure Code. 


I am of opinion that the case must go 
back, because it cannot be denied that the 
plaintiffs have been prejudiced by the irregu- 
lar procedure of tbe lower Appellate Court, 
T have no doubt that the Additional District 
Judge had power to send for the record of 
Civil Suit No. 1143 of 1901, and that he 
was justified in doing go. Section 165 „9f 
the Evidence Act, 1872, provides that, in 
order to discover or to obtain proper proof of 
relevant facts,” a Judge may ask any ques- 
tion be pleases of any witness or of the par- 
ties, and may order the production of avy 
documest or thing. But this power is ex- 
pressly made gubject to the proviso that 
the judgment must be based upon facts 
declared by this Act to be relevant, and duly 
proved.” In the same way—indeed as one 
instance of the power given by section 165 
of the Evidence Act—under Order XIII, rule 
10 aforesaid, the Court may, of its own 
motion, send for the record of any suit or 
proceeding, and inspect the same. Here 
again there is the restriction that no docu- 
ment can be used as evidence which under 
the Law of Hvidence would be inadmissible 


in the suit.” 

hese provisions of the law are intended 
to arm the Court with a power of initiative 
in getting at the trůtb. Tt is too often 
supposed that the Court isa mere Judge in 
a competition between competitors, as in a 
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horse-race. To a,considerable extent that is 
so because of the laws of procedure. But 
the essential duty of the judicial officer is not 
to decide which party has made the better 
fight, bat to ascertain, as far as is judicially 
possible, on which side the truth lies, and 
to adjudicate accordingly. There may be 
falsehood, and there may be truth, on both 
sides, and the judgment must follow the 
truth. It is on this principle that a claim 
may be partly decreed and partly dismissed. 
The above provisions of the law permit 
such preliminary action as may assist in the 
discovery of truth. By using them a Court 
may possibly acquire valuable zndicitive evi- 
dence which may lead to other evidence 
strictly relevant and admissible. Indicative 
evidence has also been called evidence of 
evidence’; (cf. Bentham, 3 Jud. Ev. 554): 
that is to say, ib is that which shows that 
certain evidence is available. It may not be 
admissible as evidence itself, bat it may 
lead the way to that which is so admissible. 
For example, a witness states that he was 
told by A. that he had seen the plaintiff forg- 
ing the bond sued upon. Here the witness’ 
statement would be inadmissible to prove a 
highly relevant fact, because it is hearsay: | 
but genuine source of testimony has been 
indicated, and A. can be sent for and ex- 
amined. 


But, the act of sending for a document 
under section 165, Evidence Act, or fora 
record under Order XIII, rule 10, does not, 
épso facto, make such document or record 
evidence in the case, If the document 
ig itself relevant, it must be daly prov- 
ed, after it has been formally introduced 
into the case. Ifit merely points te other 
evidence, that evidence must be obtained 
and brought on the record of the trial 
in the manner prescribed by law. Similarly, 
where a record has been inepected under 
Order XIII, rule 10, and the Judge finds 
therein relevant evidence, or a guide to 
relevant evidence to be found somewhere 
else, proceedings must be adopted, if such 
evidence may be properly admitted at that | 
stage, to have it brought into the trial 
according to the provisions of law. 


In the present case, at the hearing of 
the appeal before the Distriet Court, the 
appellant’s Pleader stated that the record 
of Civil Suit No, 1143 of 1901, (of the 
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plaint in which the plaintiffs had filed 
a gertified copy to prove fointness), con- 
tained admissions to the effect that plaintiffs 
and Chandrabhan had partitioned their 
property. So far as the appellant was 
concerned, this discovery was a ground 
for review and not for additional evidence 
in appeal: Kessowjz Issur v. Great Indian 
Peninsula Railway Company (1). But, until 
itis otherwise laid down by the supreme 
tribunal, I am not inclined to fetter the 
discretion of a Court in the exercise 
by it, suo motu, of the provisions 
above-mentioned, which though they may 
be in some respects not in accordance 
with English ideas, are wholly suited and 
urgently necessary to the state of things 
which still exists in India outside the 
Presidency towns and other large centres 
where a well-educated Bar, c)-operating with 
the Judge, relieves him practically of every 
other duty than that of deciding questions 
which may arise between the parties. 

In the present case, the plaintiffs had filed 
an isolated document to prove the joint 
state on which they relied. It was not 
a documenton which, by itself, any safe 
conclusion could be based, though the first 
Court had so used it. Therefore, the 
Additional District Judge exercised a proper 
discretion in sending for the record from 
which the, copy was taken. He should, 
however, have made a formal erder under 
Order XIII, rule 10, in his order-sheet, 
giving reasons for the action taken, and 
should have adjourned the further hearing 
of the appeal, if necessary, so that his 
inspection could be made in the presence 
of the parties. On inspecting the record, 
the Judge found certain admissions, quoted 
by him in his judgment, which are undoubt- 
edly most relevant and of great value as 
guides to the truth. If he. decided, in his 
discretion, to use these admissions as 
evidence, his first course was to have them 
“duly proved.” Seotion 65 of the Evidence 
Actshows how a public document may be 
proved. After certified copies of the state- 
ments had been filed in the present record, the 
plaintiffs should have been given an oppor- 
tunity of meeting this new evidence against 
them. The best way would have been for the 

(1) 31 B. 381; IL C. W. N. 724,6 C. L. J. 54A. D. 
J. 461; 2 M.L.T. 435; 9 Bom. L. R. 671; 17 MLJ. 347; 
34 I. A. 116. 
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Jadge to examine the plaintiffs and elicit 
what reply and explanation they had to 
give, and thereafter to let them produce any 
rebutting evidence they might desire to put 
in. This was a simple example of the rule 
audi alteram paztem, which the Judge entirely 
violated by using the admissions behind the 
backs of the plaintiffs as his main ground for 
reversing the decree obtained by them. The 
rule is one of elementary justice, and accords 
with common sense. 

The procedure followed by the lower 
Appellate Court was to send for and inspect 
the record, apparently behind the backs of 
the parties after the appeal had been heard, 
to attach the whole record to the file of 
this case, and to use if as substantive evidence 
for the purpose of adjudicating on the 
appeal. Such procedure was clearly irregu- 
lar, and a remand is the proper course to 
correct such irregularity; Maharaja Parbhu 
Narain Singh v. Baldeo Prasad (2). 

For the above reasons, I allow this appeal, 
and, reversing the decree of the lower 
Appellate Court, I remand the case for a 
fresh ° decision with advertence to the 
above remarks. There will be no refund of 
Court-fees. Costs here and hitherto will 
follow the event. 


Appeal allowed. 
(2) 33 A. 260 at p. 263; 8 A L-J. 86; 8 Ind. Cas, 817. 


CALCUTTA HIGH COURT. 
Seoonp Oivit Apreat No. 681 ov 1908. 
February 26, 1913. 
Present:——Sir Lawrence Jenkins, KT,, 
Chief Justice, and Mr. Justice 
N, Chatterjea. 

PURNA CHANDRA KUMAR—Pramtire 
— APPELLANT 
Versus 
Maharajadhiraj BEJOY CHAND 
MAHATAP BAHADUR AND OTHERS =~ 


DEFENDANTS— RESPONDENTS. 
Minor——Decræ—Minor defendant, not properly re- 
presented — Decree whether voig or voidable—Dejendant’s 
minority not known to plaintif—Civil Procedure Code 
(Act V of 1908), O. XXXII, r. 3. 
A decree against a person, who is neither a party 
nor is properly represented on the record, is a nullity 


$ 
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and may be disregarded without any proceeding to 


get itaside. 
Ehaigaj Mal v. Daim, 82 C. 296; 2 A. L. J. 71; 1 


C. L. J. B84 7 Bom. L. R. 1; 90. W.N. 201; 821I. A. 
23; Rashid-un-nisa v. Muhammad Ismail Khan, 3 Ind. 
Cas. 864; 13 0. W. N. 1182; 10 O. L. J. 818; 6 A. L. J. 
822; 6 M. L. T. 280 (P. C.); 11 Bom.eL. R. 1226; 31 A. 
6729, 19 M. L. J. 631; 36 I. A. 368 and Narsingh 
Narain v. Shaikh Jahi Mistry, 13 Ind. Cas. 414; 15C. 


L. J. 8, relied upon. ; 
Musammat Bibi Walian v. Banke Behari Pershad 


Singh, 30 C. 1021; 30 I. A. 182; 7 C. W. N. 774, 5 Bom. 
L. B. 882, distinguished. 

Therefore, a decree passed agginst a person who is 
really a minor but who is described in a suit as if he 
was of age, should be treated as a nullity as against 
such person, and as one which it is naj necessary to 
set aside, for he was no party to the suit in the proper 
sense of the term and is entitled to treab the decree 
as a nullity so far as he is concerned. And there is 
no difference in principle between a case where the 
minority is known to the plaintiff and a case where 
the plaintiff and the Court are not aware of the 
minority of the defendant. 

Appeal from the decree of the District 
Judge of Hooghly, dated December 16th, 
1907, reversing that of the Additional Sub- 
Judge of that District, dated July J5th, 1907. 

Babus Umakali Mukerjee and Amulya 
Raina Sarkar, for the Appellant. 

Dr. Rash Behary Ghose, Babus Basanta 
Kumar Bose and Shorosht haran Mittra, for 
the Respondents. 

JUDGMENT.—-This appeal arises out of 
a suit for a declaration that a rent decree 
passed in suit No. 7 of 1896 of the Court of 
the Subordinate Judge of Hooghly, and the 
proceedings in execution thereof were fraudu- 
lent, collusive and inoperative against him, 
and for recovery of Rs. 2,076-7-6 which the 
defendant had realized from him, by arrest- 
ing him in execution of the said decree. 

The plaintiff alleged that the patni talur, 
in respect of which the rent decree was 
passed, belonged exclusively to one Lakshi 
Narain, and he, the plaintiff, had no interest 
therein, that he was a minor at the time the 
said decree was passed, but was described in 
the suit as if he was of age, that no summons 
had been served upon him and an ex parte 
decrea was passed against him, that the -said 
Lakshi Narain put in vakaluitnamahs and 
applications in the execution proceedings 
purporting to have been signed by him, that 
in execution of the decree, after the patni 
taluk had been sold and some portion of the 
decretal amount had been‘realizad, the plain- 
tiff was arrested and Rs. 2076-7 was realized 
from him. 

The Court of first instance held that the 
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decree and the execution proceedings were 
inoperative against the plaintiff and passeq a 
decree for the amount claimed in his favour. 
On appeal, the District Judge reversed that 
decree and dismissed the suit. The plaintiff 
has appealed to this Court. As there was 
no definite finding by the lower Appellate 
Court upon the question of the minority of 
the plaintiff, the case was remanded for a 
finding whether the plaintiff was a minor at 
the date of the institution of the said sait 
No. 7 of 1896 and at the date of the decree 
pissed in that suit. The District Jadze has 
returned his finding that the plaintiff was a 
minor, 


The present suit was instituted on the 
21st December 1905, and the plaintiff attained 


-his majority several years before the suit. 


If, however, the decree is a nullity as against 
him, mo question of limitation would arise. 
The question, therefore, is whether a decree 
passed against person, who is really a 
minor but who is described in a suit as if 
he was of age, can be treated asa nullity as 
against such person, or is one which it is 
necessary to set aside, in other words, whe- 
ther it is merely voidable. 


There can be no doubt that a decree 
against a person who is neither a party nor 
is properly represented on the record is a 
nullity and might be disregarded without 
any proceeding to set it aside. If ‘any autho- 
rity is needed for this proposition, we may 
refer to the case of Khwraj Mal v. Daim (1). 
Iu the present case, the plaintiff is found to` 
have been a minor when the suit for rent 
was brought and the decree was passed. 
Having been sued as if he was of agp, no 
guardian ad litem was appointed for him. 
His name appeared as a defendant on the 
racord, bab was he a party in the eye of law? 
So long as a gaardian aZ ltem is not appoint- 
ed, a minor cannot take any steps in the 


“ suit and cannot ba said to be a party to a 


suit in the propsr sens3 of the term. Tho 
ruling of the Judicial Committee in the case 
of ihashtd-un-Nis1 v. Muhammad Isnail Khan 
(2) “is conclusiva upon this point There a 


-L.5.71; 10. L. J. 584; 7 Bom. 

. W. ; 32 I. A. 23. s 

. W. N. 1182; 10 O. L. J. 818; 3 Ind. Cas. 
J. 822; 6 M. L. T. 289 (P. C0.) 11; Bom. 
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elecrve had been obtained on an award made 

by arbitrators, and in the award the elder 
sigter of the minor appellant in that case was 
describad as acting for herself and as guar- 
dian of the minor. Asa matter of fact, an 
application by the elder sister was pending 
at the date of the award before the District 
Judge for a certificate of guardianship of the 
minor, which was ultimately rejected. The 
Privy Council held that the appellant was 
entitled to a declaration that the award was 
a nullity so far as she was concerned. There 
were several other decrees against the minor 
in which she was described as under the 
guardianship of her elder sister and at least 
in one of the suits the sister was appointed 
guardian ad litem of the minor by the Courts. 
But the sister being a married woman 
could not be appointed guardian ad item and 
the Court of first instance held that the 
minor not having been properly represented, 
the decrees and sales were not binding on 
the minor. The decision of the Subordinate 
Judge was reversed by the High Court, on 
the ground that the decrees upon which the 
execution proceedings were founded were not 
and could not be in any way impeached, ard 
that the transactions impeached being pro- 
ceedings in execution could only have been 
objected to under the provisions of section 
244 of the Civil Procedure Code. The 
Privy Council pointed out that section 244 ap- 
plied to questions arising between the parties 
to the suit in which the decree is passed, 
that is to say, between parties who have 
been properly made parties in accordance 
with the provisions of the Code, and their 
Lordships held that the minor was never 
a party to any of the suits in the proper 
senseof the term and restored the decree 
of the Subordinate Judge. 

In the ease of Narsingh Narain v. Shaikh 
Jahi Mistry (3), where the mother of an 
infant defendant, a married woman, was 
appointed guardian ad litem without her 
nongent, it was held following the above case 
that the infant must be taken not to have 
been represented for the purpose of the suit 
and that in such a case, he is in the sgme 
position as if he was not made a party 
to the suit at all, and ~ referring to the 
case of Khatraj Mal v. Daim (1), the learned 
Judges said that it was clear from the 


(3) 15 C. L. J. 3; 18 Ind, Cas. 414, 
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decision of the Judicial Committee in that 
case that the contravention of the statute 
is not merely an irregularity but renders 
the proceedings a nullity so far as the infant 
is concerned 

These decisigns are bindiag upon us, and 
we must accordingly hold that the plaintiff 
was no party to the rent suit in the proper 
sense of the term and is entitled to treat 
the decree as a nullity so far as he is 
concerned. 

It may be said that in the cases cited 
above, the minority of the defendant was 
known to the plaintiff-and to the Court, 
bub so far as the questions whether a minor 
without a proper guardian ad litem being 
appointed for him is a party to the suit, 
and whether a deeree in such a suit is a 
nullity are concerned, there is no difference 
in principle between a case where the 
minority is known and a case where the 
plaintiff and the Court are not aware of 
the minority of the defendant. Basides, the 
knowledge or ignorance of the plaintiff 
cannot affect the rights of an infant, 

The case of Musammat Bibi Walian v. Banke 
Behurt Pershad Singh (4) is distinguishable. 
There the suit was instituted against the 
minors as represented by their mother as their 
guardian with the sanction of the Court. 
The mother appeared throughout the pro” 
ceedings as guardian of the minors. The 
Privy Council held that the minors were 
effectively represented in the suit by their 
mother and with the sanction of the Court, 
that the only defect was that no formal 
order appointing her as guardian was drawn 
up, but that it was not shown that the 
alleged defech caused any prejadice to the 
minors and their Lordships accordingly were 
of opinion that the defect of procedure was 
cured by the provisions of section 578, Civil 
Procedure Code. 

The decree being a nullity so far as the 
plaintiff is concerned, the snit camnot be 
held to be barred by limitation. But if 
he was liable with the other defendants 
for the rent of the patni for which the 
decree was obtained, we do not think he 
should be allowed to recover the amount 
realized from him under the decree. The 
Court of first instance found upon the evidence 
that plaintiff had uo interest in the patni, 


(4) 30C. 1021 (P.O); 30 I. A. 182; 7 0. W. N. 7164 
5 Bom. L. R. 882. 
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-The learned District Judge, while holding 
that on the evidences it would be exceedingly 
doubtful that the plaintiff had supported 
any part of the burden which is on him 
to show that the talub was Lakhig private’ 
property”, does not come to a fefinite finding 
on the point. The case should, therefore, 
go back to the lower Appellate Court, in 
order that that Court may decide whether 
the plaintiff had any interest in the patni 
during the period for which the rent decree 
was obtained so that he was liable for the 
patni rent along with the other defendants 
in the rent suit. The decree qf the lower 
Appellate Court is accordingly set aside, 
and the case is remanded to that Oourt 
for disposal according to law after coming 
to a finding upon the point stated above. 
Costs to abide the result, 
Appeal allowed : 
Ouse remanded. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ssooxp Civiu APPEAL No. 10B or 191?, 
September 30, 1912. 
Present: —Mr. Batten, A. J. O. 
Musammat GANGU—- PLAINTIFF —APPELLANT 
VETSUS 
CHANDU —Darenpant—R &SPONDENT. 


Berar Land Bevenue Code, ss. 4 (4) (5) (10) (14), 
86 (1) (2), 205—Pre-emption —Survey-number—Paiki- 


number——Cp-occupant. DP 

In Berar, the holder of a paiki-number, te, a re- 
cornized sub-division of a survey-number, has no 
right of pre-emption over another paiki-number in 
the same survey-number. 

Second appeal against the decree of the 
Additional District Judge, West Berar, Akola, 
dated the 17th August 1911, reversing that of 
the Munsif, Baldana, dated the 4th March 
1911. ° 

Mr. 3. Y. Deshmukh, for the Appellant. 

Mr. G. P. Dick, for the Respondent. 

JODGMENT.—The plaintiff-appellant is 
the occupant of pazti-number 1 of survey- 
number 182 in Mauza Bhadole ia the 
Chikhli Taluk of the Buldena District 
in Berar. The 3rd and 4th defendants 
respondents were occupants of patki-numbar 
9 in the same survey-number, and sold 
their interests in patki-number 2 to the 
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Ist and 2nd defendants-respondents. “The 
plaintiff claimg a right of pre-emption 
which she sues to enforce. She succeeded 
in the Court of the Munsif but on appeal 
the Additional District Judge dismissed 
the suit, holding that the holder of a 
patkt-number has no right of pre-emption 
over another pazki-number in the same 
survey-number. ‘Pazké-numbor’ is the name 
given to a recognized division of a survey- 
number’, as defined in sub-section (5) of 
section 4 of the Berar Land Revenue Code. 
The right of pre-emption claimed in this 
suié can only be conferred by section 205 of 
the Berar Land Revenue Code which runs: 
When the interest, or any part of the 
interest, of a co-occupant in any survey- 
number is transferred by sale, foreclosure 
of mortgage or relinquishment in favour of 
a specified person for valuable consideration, 
every other co-occnpant in the same survey- 
number shall have a right of pre-emption.” 
Survey -number is defined in sub section 
(4) of section 4 of the Code, and under sub- 
section (10), a holding cannot be larger than 
a survey-numbar, Ualer sesiion 85 (1), the 
Deputy Commissioner may, when two or 
more holdings are included in a single 
survey-number, recognise such holdings as 
recognized divisions of the survey-namber. 
This has been done in this case. Suab-seétion 
(2) of section 86 enacts that the provisions 
of the Code relating to survey-numbers 
shall be applicable, so far as may ba, to re- 
cognized divisions of a survey-number. The 
question for dacision is whether the expres- 
sion survey-number’ in section 205 means 
the whole survey-number or a recognized 
division of the survey-number, when, as in 
this case, the survey-number has been divided 
into recognised divisions. To decide this 
question we must consider the meaning of 
the word ‘co-occupant’ used in section 205. 
Under sub sectidn (14) of section 4, a cə- 
occupant means any one of two or more 
holders in a single holding. Co-occupant is 
a relative term, and one person cannot under 
the definition be aco-occupant with refer- 
ence to another person, unless that other 
person is a holder in the same holding. Two 
occupants or co-occupants are not co-occu- 
pants in relation to each other unkess they 
are co-oceupants in thesame holding. Under 
section &6, a portion of a survey-numbar 
cannot be recognised as a recognised division 
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‘of the survey-number unless it is itself a 
holding. It follows that two holders in a 
retognised division ofa survey-number are 
co-occupants with reference to each other, 
bat that an occupant or co-occupant in & re- 
cognised division is nob a co-occupant with 
reference to an occupant or co-cccupant in 
another recognized division of the same 
survey-number, for they do not hold in the 
same holding, and, therefore, do not come 
within the definition of co-oceupant with re- 
ference to each other. In section 105, the 
words ‘survey-number’ must, when there 
are recognised divisions of the survey- 
number, mean one of such recognised divi- 
sions, since each such recognised division is 
a holding, and it is impossible for a person 
holding land in one holding to be the co- 
occupant of a person holding land in another 
holding. The decision of the Additional 
District Judge is, therefore, correct. 

The learned Counsel for the appellant has 
argued the appeal under the impression that 
recognised divisions of a survey-number are 
not demarcated by metes and bounds. This 
is an error. Ib is impossible for the Deputy 
Commissioner to form recognised divisions 
without demarcating them, and the appel- 
lant’s own plaint in this case shows that 
the wizk¢-numbers Nos. 1 and 2 have been 
demarcated, for the area of each paiki- 
number is given, and one is said to lie to the 


east and the other to the west. The 
appeal is dismissed with costs. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Civiu Apprat No. 672 or 1912, 
November 5, 1912. 
Present:—Mr. Justice Robertson and 
Mr. Justice Chevis. 

TIRKHA AND OTHERS— PLAINTIFF3-——-APPEL- 
LANTS 
versus 
SINGH RAM AND OTHERS— DEFENDANTS— 


å RESPONDENTS. 
Custom — Succession—Pagwand — Chundawand— 
Whole blood--Half blood. 
The chundawand rule of succession does not pre- 
vail in the village of Bala in Karnal Distriot. 


+ 
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Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 25th 
March 1909, reversing that of the Munsif, 
first class, Karnal District, dated 23rd 
December 1908, decreeing plaintiff's claim. 

Pandit Rams Bhaj Datta, for the Appellants. 

Mr. Gokal Ohand Naurang, for the Res- 
pondents. 

JUDGMENT.—The genealogical tree will 
be found on a page appended to this iudgment 
and the main facts are that Ujala had two 
wives, by one wifé Musammat Dhanno, he had 
three sons—Ram Kalla, Natha and Dess Raj 
—aud by the other wife, Musammat Mari, he 
had three sons—Bahawal Singh, Himmat 
Singh and Jiwan Singh. Of these sons, Desraj 
and Jiwan Singh died sonless and Ram Kalla’s 
branch has now Become extinct on the death 
of his grandson, Man Singh, who died in 
1908. 

Tbe Revenue Authorities have affected 
mutation of the land in favour of the descend- 
ants of Natha, Bahawal Singh and Himmat 
Singh but theplaintiffs, descendants of Natha, 
claim the whole of the land, urging that 
succession in this family is governed by 
the rule of chundawand and that the full 
blood excludes the half blood. 

The first Court decided in favour of the 
plaintiffs, but the learned Divisional Judge 
held that the plaintiffs had failed to prove 
that the custom of chundawand applied and 
dismissed the suit. The plaintiffs have lodg. 
ed a further appeal to this Court. 


The earliest records are those df 1847, where 
we find the three sons of Musammgt Dhanno 
holding 35 béyhas 8 biswasas against 63 bighas 
4 biswas held by Bahawal Singh, and Himmat 
Singh, sons of Musemmat Mari. Jiwan Singh 
evidently died before 1847, whether he died 
in the life-time of his father or not cannot 
be said, but in either case whether he surviyv- 
ed his father or not, it is impossible to explain 
the fact that Musammai Dhanno’s three song 
held 35 beghas only as agatnst 63 bighas 
held by the two sons of Musammai Mari. This 
is a matter which cannot be explained by 
applying either the pagwand rule or the 
chundawand rule and in the absence of any 
material om the record, it would be useless to 
make guesses how thjs unequal distribution 
of land came aboub. 

At the Settlement of 1880, we find the 
descendants of Musammat Dhanno still hold. 
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ing only 36 bighas as against 67 bighas held 
by Musammat Mari’s branch. Batween 
1847 and 1880, Desraj had died sonless. 
From fhe above figures, it appears protty clear 
that, Desraj’s land was taken by the relations 
of the full blood to the exclusion of those of 
the half blood and tlus is certainly a matter in 
favour of the plaintiffs, although, as is stated 
by the learned Divisional Judge, this matter 
may have been due purely to an amicable 
family arrangement. The descendants of 
Musammat Mari may have waived their claim 
to ashare in the land left by Desraj in view 
of the fact that they already held much more 
land than was possessed by Musammat 
Dhanno’s branch. 

In ancient times, land was not so valuable 
and so keenly coveted as itis now. There 
are two other instances which are relied on in 
support of the plaintiffs’ claim and these in- 
stances are to be found amongst the de- 
scendants of Thakariya, brother of Ujala. We 
cannot agree with the learned Divisional 
Judge in regarding instances occurring 
amongst descendants of Thakariya as of no 
value, for the probabilities would be in favour 
ot the same custom prevailing amongst the 
descendants of both the brothers. These two 
instances are as follows: — 

Qn the death of Bantu, which seems to 
have occurred at some unknown date prior to 
1890, his land passed to Bhagwana, the son 
of his ful] brother to the exclusion of the 
descendants of his two half brothers; also on 
the death of the widow of Shiv Nath (see 
genealogical tree) the land of Shiv Nath 
passed to Mukhtara, his second cousin, to the 
exclusion of Bhagwana, his relation in the 
half degree. We note that Mukhtara has had 
the land of Shiv Nath mutated in his favour 
while the present appeal has been pending in 
this Court. These instances, however, seem 
to us hardly conclusive, for it appears to us 
quite possible that Shiv Nath may have 
died befpre Bantu, and that his laud, thongh 
nominally held by the widow, may have 
been cultivated by Mukhtara and that on the 
subsequent death of Bantu, Bhagwana and 
Mukhtara may have arranged that instead of 
dividing Bantu’s land at that time and 
subsequently dividing Shiv Nagh’s land on 
the death of the widgw, Bhagwana should 
take Bantu’s land relinqnishing in return 
his reversionary claims to the land of Shiv 


Nath. 
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Ons more case is to ba found in the family ® 
of Ujala, which is distinctly in favour of the 
defendants. It has been admitted by witnesses 
for the plaintiffs that Ram Rattan, son of 
Himmat, left four sons by one wife and oue 
son by the other wife, and it is showa that 
these five sous have all succzeded equally to 
the land of their father. ` 

Another matter which has been relied on 
by the plaintiffs is that when Maa Singh 
made an alienation of certain land in favour 
of Gobind, son of Ram Rattan in 1903, Har 
Narain (now plaintiff No. 3) brought a 
declaratory suit in which he made his 
nephews, Trikha and Nand Lal, co-defendants. 
Excepting the alienee, none of the descendants 
of Musommat Mari was made a party to the 
case, It is, however, not necessary in 8 
declaratory suit to include other relations of 
the alienor, and we are unable to draw any 
positive deductions from this case. The 
Customary Law is in favour of the defend- 
ants (see Riwzj-¢-am of Panipat Tahsil and 
Karnal Pargana drawn up by Mr. Garbett 
in 1910 page 25). But, as there noted, 
although the general rule is pigw ind, several 
intances of chundawand have occurred, and 
each disputed case must be decided on its 
own merits. An illustration is given at the 
foot of page 25 relating to Jats of the very 
village now in question. In that case, the 
first Court held that the custom was pagwaind 
and according to the Rzwaj-t-am, the Divi- 
sional Judge on appeal concurred, remarking 
in his judgment that in this very village at 
Settlement, Mr. Ibbetson noted four instances 
of succession by pagwand and 10 by chunda- 
wand. Wecannot, however, help suspecting 
that there is some mistake here and that 
the teu cases of chundawand referred to*must 
be cases extending over the whole Tabsil. If 
as many as ten cases in which chundawand 
had been followed were forthcoming in this 
village, it is cufious that these cases have 
not been cited in the present case. Two 
cases have been cited in which the rule of 
pagwand has been followed, namely, the cases 
of Amrit Jat and Munshi Jat. Other pag- 
wang instances have also been cited, but in 
the absence of documentary evidence, it is 
difficult to place much reliance on such 
CASER. ° 

The onus in this case lies on the plaintiffs, 
the general presumption being in favour of 
succession by the rule of pagwand and we are 
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bi opinion that .the plaintiffs have-failed to learned - Divisional Judge and dismiss the 
discharge the onus. . appeal with costs. 








"We, therefore, uphold the decision of the Appeal dismissed. 
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OALCUTTA HIGH COURT. 
PEGULAR Orvin APPHAL No. 323 or 1910, 
. February 20, 1913. 

Present: —Justica Sir Richard Harington, KT., 
and Justice Sir Herbert Carnduff, Kr. 
DOMAN LAL AND OTHERS—-DEFANDANTS 

—~APPRLLANT3” 
versus 
Babu PROKASH LAL—Purarntise 
—- RESPONDENT. 
Partition, partial—Suit for partial partition, whether 
maintainable —Objection not taken in Court below nor 
in grounds of appeal to High Court—Facts appearing 


on face of plaint—Obdjection allowed to be taken 
Tiberty to bring fresh suit, . 

A suit for partition of a portion of the joint family 
properties is not maintainable. 

Haridas Sanyal v. Pran Nath Sanyal, 12 C. 566; 
Jogendra Nath Mukerji v. Jugobundhu Mukerji, 14 
O. 122 and Satya Kumar Banerjee v. Satya Kirpal 
Banerjee, 3 Ind. Cas. 247; 10 O. L. J. 503, followed. 

In the plaint, the plaintiff asked for a partition of 
only a portion of the joint family property aud pro- 
fessed So intend to bring another suit for the parti- 
tion of the rest. No objection was taken either in 
the Courts below, or in the grounds of appeal to 
the High Court, that, the saib was not maintainable: 

Held, that the objection should be allowed in view of 
the fact appearing on the face of the plaint and as the 
course which the plaintiff professed to take was a very 
inconvenient one. 


But liberty was given to the plaintiff to bring a 
fresh suit for partition of the whole estate. 


Appeal from the decree of the Sub-J udge 
of Gaya, dated June Ist, 1910, 


Babu Jogesh Chandra Dey, for the Appel. 
lants. 


Babu Okandra Sekhar Prasad Singh. £ 
the Respondent. pean Dee 


, JUDGMENT, 


HARINGTON, J.—This is an appeal o < 
half of the defendant No. 1 wha. objects a 
the preliminary decree made in favour of the 
plaintiff ina partition suit. Three points 
have beew taken by the learned Vakil who 
appears for the appellant. The first is that 
the action is not maintainable because, on 
the face of the plaint, the plaintiff is asking 
for 2 partial partition, that is to Bay, & 
partition of only a portion of the joint pro- 
perty and professes to intend to bring an- 
other suit for the partition of the rest. The 
second point taken is that thee Court below 
had no jurisdiction to deal with the matter 
because some of the Jands ‘sought to be 
partitioned lay within the territorial juris- 
diction of another Court and the third point 
taken is that the order for partition coutra- 
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A 
venes section 54, Civil Procedure Code, and 
is, therefore, bed. 

With regard to the first point, the authéri- 
ties are in favour of the appellant. The 
question came up for decision in the case of 
Hari Das Sanyal v. Pran Nath Sanyal (1) 
and in that case it was held that the suit 
was not maintainable. The particular 
authorities were not cited in the judgment, 
but reference was made to Mayne’s Hindu 
Law. Then the question again arose in the 
case of Jogendra Nath Mukerji v, Jugobundhu 
Mukerji (2). In that case, the then Chief 
Justice in considering the question spoke of 
it as being concladed by authority and he 
felt bound to hold that the suit must be 
dismissed because it was for a partial parti: 
tion: and that case was a case which was 
stronger in favour of the plaintiff than the 
present case because, in that case, the lands 
of which partition was not asked were al- 
leged to be no part of the joint estate where- 
as, in this case, it is admitted, on the face 
of the pleadings, that the lands of which the 
plaintiff does not seek partition are, in fact, 
a part of the joint estate. The last case in 
which the cases referred to above were con- 
sidered was the case of Satya Kumar Banerjee 
v. Satya Kirpal Banerjee.(3). There, these 
cases are mentioned and it is regarded as 
settled law that there cannot be, by a suit, 
a partial partition and that, if a suit for 
partition is brought, it must émbrace the 
whole of the family property. Woe are con- 
cluded by these decisions and, on that 
ground, I think that the appellant has made 
good the point which he has first stated. 
The answer of the respondent is that we are 
not entitled to go into this matter because 
it was not discussed in the Court below nor 
was it taken in the grounds of appeal to this 
Oourt. Speaking for myself, I felt at one 
time some hesitation as to whether we ought 
to go into this points at all; but in view of 
the fact as appears on the face of the plaint 
and that the course which the plaintiff pro- 
fesses to take is a very inconvenient one, I 
think that we are entitled to consider the 
question, notwithstanding the fact that it 
was not taken in the grounds of appeal or 
argued in the Court below. 


9 
In taking the view that the guit must, on 
(1) 12 C. 566. 


(2) 14 0. 122. 
(3) 3 Ind. Cas. 247; 10 O. L. J. 503. 
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the authorities by which we re bound, be 
dismissed, it becomes quite unnecessary to 
consider the other points which are raised 
by the appellant. The result is that, in my 
view, the suit must be dismissed but the 
plaintiff must be given liberty to bring a 
fresh suit for partition of the estate which 
he claims. He will then be able to pat his 
tackle into propounder and claim partition 
of the entire estate. With regard to the 
question of costs, inasmuch as the point 
discussed here waa not raised when it ought to 
have been raised but sprung by the appellant 
at the last moment, I do not think it right 
to give him any costs. The result is that, 
though the appeal is allowed and the judg- 
ment of the lower Court is set aside and the 
suit dismissed, no order is made as to costs 
and liberty is reserved to the plaintiff to 
bring a fresh suit for partition of the entire 
estate. 
UARNDUFE, J.—I agree. 





ALLAHABAD HIGH COURT. 
SECOND Orvia APPEAL No. 639 or 1912. 
February 20, 1913. 
Present:——Mr. Justica Banerji. 
LAL MUHAMMAD -—PLAINTIFE— 
APPELLANT 
VETEUS 


Musammat SHAKURAN AND orusr3— 


DEFaNDANTS— RESPONDENTS, 

Res judicata-—~Restitution of conjugal rights--Same 
question decided in two suits—Appeal in one swit— 
Legal cruelty, 

8, brought a suit for her dower against her husband 
and the hasband brought a suit for restitution of 
Conjugal rights against her. In both suits which were 
tried together, the issue was raised whether the wife 
had been divorced. 

The Court of first instance decided that no divorce 
had taken place and made a decrees for restitution of 
conjugal rights. 9. appealed against the decree for res- 
titution but not against the decree in the dower suit: 

Held, that the decision as to divorce had become 
final by res judicata, and could not be determined 
again. 

Where legal oraelty to wife is established, a suit 
for restitution of conjugal right ought not to be dec- 
reed. 


Second appeal from a decision of the Dis. 
trict Judge of Cawnpore. 

Mr. Rahnadullakh, for the Appellant. 

Mr. A. P. Dube, for the Respondents. 

JUDGMENT.—This appeal arisas out of a 
guit brought by the plaintiff-appollant for 
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restitution of conjugal rights against his 
wife and her parents. The suit was resisted 
on two grounds (1) that the plaintiff had 
divorced his wife and (2) that there was 
legal é¢ruelty by xeason of which the plaintiff 
was not entitled “to a decree for restitution 
of conjugal rights. Before the institution of 
this suit the wife, had brought a suit for her 
dower on the allegation that her husband 
had divorced her. The two suits were tried 
together by the Court of first instance. 
That Court was of opinion that the allegation 
of divorce was.not proved. It found, however, 
that Shakurav, the wife, “had been very 
badly treated” by her husband but it made a 
decree for restitution. At the same time it 
provided in its deere’ under Order KAI, rule 
33 of the Code of Civil Procedure that the 
decree should not be enforced by detention of 
the wife in prison. The plaintiff appealed 
from the decree in his suit and the defendant 
filed cross-objections questioning the correct- 
ness of the finding of the first Court as to her 
allegation of divorce. In her own suit for 
dower, however, she did not prefer an appeal 
and the decree in that suit has become final. 
The lower Appellate Court found that “the 
cruelty of the husband has been fully proved 
and that it will be dangerous to order that 
Shakuran should be made over to Lal Muham- 
mad and his parents.” It proceeded to try the 
question of divorce and came to the conclusion 
that it had been proved that Lal Muhammad, 
plaintiff, had divorced his wife. The learned 
Subordinate Judge made a somewhat incon. 
sistent decree because whilst uphulding the 
decree of the Court of first instance, he dis- 
missed the plaintifi’s suit. The result of the 
lower Court’s decision is that the plaintiff’s 
suit stands dismissed. The plaintiff has 
preferred this second appeal and he contends 
that the question of divorce has become res 
judicata by reason of no appeal having been 
preferred against the decree in tle suit 
brought by the wife, Musammat Shakuran, for 
her dower. This contention seems to be well 
founded. The matter directly and substan- 
tially in issue in both the suits was whether 
Musammat Shakuran had been divorced by her 
husband. This issue was decided against her 
by a Court of competent «jurisdiction ia the 
sait she had brough® for her dower. As she 
did not appeal against the decrees in that suit, 
the decision on the issue as tə divorce has 
become final and the same issue could not, 
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after the decision of the first Court on it had 
become final, be determined by the lower 
Appellate Court. However, both the Courts 
in this case have found thatthe wife was 
treated by her husband witheruelty. As I 
have said above, the learnef Judge of the 
lower Appellate Court came to the conclusion 
after examining the evidence that Musammat 
Shakuran had been treated with extreme 
eruelty, that there were on her person marks 
of violence and beating and that it would be 
dangerous to order her to go back to her hus- 
band, There was certainly legal cruelty which 
would justify a Oourt in refusing to make a 
decree for restitution of conjugal rights and 
on this ground, the decree of the lower Appel- 
late Court dismissing the plaintiff’s suit should, 
I think, be affirmed. I accordingly dismiss the 
appeal with costs. 
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Appeal dismissed, 


PUNJAB CHIEF COURT, 

Seoonp Civit Appeat No, 1134 or 1912, 
March 7, 1913, 
Present:—Justice Sir Frederick Robertson, Kr. 
- NARINJAN SINGH AND orasrs— 

DsFENDANTS—APPELLANTS 
VET 8uSs 


NATHA SINGH—PhaintirrF—Responpenr. 

Co-sharer—Possession — Village Tarkhans—Land lent 
by village proBrietor for residential purposes —Possession 
not held for twelve years—Partition. 

The patties were Tarkhans related to each other 
and residing in a village, and the houses in question 
were builé on land which was merely lent to them by 
the proprietors for the purpose of building residential 
houses. There was nothing to show that the land or 
property was aver entered as the common property 
of the whole of the family. The plaintiff had been 
out of possession for more than twelve years, and in 
fact lived in another village and was engaged in a 
different trade: 

Held, that even assuming that at one time the 
plaintiff migh have been a co-sharer, on the facts as 
found, it was impossible to kold that he was still a 
co-sharer, aud as he had been out of possession for 
more than 12 years, the suit for partition failed, 


Second appeal from the decree of the Divi- 
sional Judge, Jullundur, dated the 138th May 
1912, reversing that of the Munsif, 2nd 
class, Nawashahr, dated the 16th November 
1911, dismissing claim. * ° 

Mr. Kanwar Narain, for Rai Bahadur 
Pandit Sheo Narain, for the Appellants. 
| Mr, Nanak Ohand, for the Respondent. 
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JUDGMENT.—The point which I have 
to decide in this case is whether upon the 
facts as found by the learned Divisional J adge, 
the plaintiff is entitled to a decree in his 
favour. 
The plaintiff alleges that the property, for 
a share of which he sues by partition, was 
the joint property of his and the defendants’ 
ancestors, and that, consequently, although 
he has himself been out of possession for 
some time, possession of the defendants can- 
not ba held to be adverse and he is, there- 
fore, now entitled to come back and claim 
his share. 


In drawing inferences as to adverse posses- 
sion on the rights of co-sharers, the position 
of tke parties has to bə remembered. Both 
parties in this suit are Turkhan; or village 
menials and ib is common kuowledge that 
small grants of land for cultivation and for 
the purpose of residential houses are made 
to such kamzns by the proprietary bodies, 
such grants being resumed on the departure 
of the menials in return of whose services 
the grants were originally made. No ques- 
tion of custom has been raised in this case 
and these considerations can only be brought 
in in so far as they affect the presumptions 
which are to be drawn from the conduct and 
position of the parties. Now ag far as entries 
in regard to lund held by members of this 
family go, we do not find any éntries of any 
portion of the land as being held in common 
by the whole of this family. The lands ara 
either entered as in the possession of one ‘or 
in the possession of the sons of one father. 
So in regard to this house, great stress 
has been laid in favour of the plaintiff, on the 
fact that as far back as 1851, an entry has 
been found inthe “ghar shumari’’ which re- 
cords Budh Singh alone as in possession of 
one of these houses. Now if Budh Singh’s 
descendant, the plaintiff, bases his claim upon 
this, it must clearly fail as it is quite clear on 
the facts that he has not been in possession 
for 12 years and, consequently, defendant’s 
adverse possession can destroy his title. It 
istonly by alleging that the property was 
held in common that he can bring in the 
consideration that the possession of one 6o- 
sharer is the possession of all and so bring 
his claim within time. Now*it appears to 
me that, having in mind the position of 
the parties as Tarkhans and that the houseg 
in question were not built on land which 
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was the Sroperiý of the parties to the suit 
but, on land which was merely lent to them 
by" the proprietors for the purpose of build- 
ing residential houses, there is nothing to 
show that that land or property was ever 
entered as the common property of the whole 
of this family. The fact being that the 
plaintiff bas had no eonnestion whatever 
with the houses in question for many years 
and lives in another village and is engaged 
in a different trade being no longer appa- 
rently a village Trakhan but a goldsmith on 
his own standing, it cannot be held that he 
is a co-sharer with the defendants in the pro- 
perty in question. Even assuming that 
al. one time he may have been a co-sharer, on 
the facts as found, it seems to me impossible 
to hold that he is still a co-sharer. In 
this connect‘on, the rulings in Gangadhar v. 
Parasnram Bhalchandra (1) and Amrita Ravji 
Rao v, Shridhar “Narayan Oke (2), which are 
not in conflict with Ram Ohand v. Kirpa Ram 
(8), support the view now taken. 

The presumption from the present posi- 
tion is that the plaintiff is nota co-sharer 
in the property. I accordingly accept the 
appeal, set aside the judgment and decree of 
the lower Appellate Court and dismiss the 
suit with costs throughout, 


Appeal allowed. 
(1) 29 B. 300; 7 Bom. L. R. 262. 
(2) 33 B. 317; 1 Ind. Cas. 822; 11 Bom. L. R. 51. 
(3) 120 P. B. 1908; 172 P. Ww. R. 1908; 18 P. L. R. 
1909; 4 Ind. Oas, 912. 


+ 
CALCUTTA HIGH COURT. 
Second Crvit Appean No. 1605 or 1910. 
March 13, 1913. 

Present: —Sir Lawrence Jenkins. Kr., 
Chief Justice, Mr. Justice Holmwood and 
Mr. Justice Chapman. 
DWARKA NATH CHOWDHURY AND 
OTHERS — PLAINTIFES—-APPELLANTS 
VETSUS 
SHASHTI KINKAR BANERJEE anp* 
OTHERS — D EFENDANTI— RESPONDENTS. 

Timitation—Possession for more than twelve years by 
mutual consent in ignorance of right—Co-sharer —Con- 
sent-—Adverse pgssession—- Discontinuance af possession 
Limitation Act (IX of 1908), Sch, I, Arts. 96, 142, 144. 

Where the plaintiff is the sole owner of an estate i in 
which the disputed land is situated, and the plaintiff 
and the defendant are joint owners of an adjoining 
estate, and the land in dispute has heen held by the 


plaintiffand the defendant by mutual consent as part 
of their joint estate for a period of more than 12 years 
before suit in ignorance of their rights, limitatfon by 
discontinuance of possession by the plaintiff under 
Article 142 of the Limitation Act or by adverse pos- 
session of the defendant under Article 144 arises, and 
the suit for exclusive possession by the plaintiff will 
be barred. 

Vasudev Padhi Khadanga v. Maguni Devan Bakshi 
Mahapatrulu, 24 M. 387 (P. CO), 5 0. W. N. 545; 
3 Bom. L. R. 303; 28 I. A, 81, relied upon. 

Per Jenkins, O. J.—The mere fact of consent does 
not prevent possession being adverse. The test ig 
whether the person wHo sets up adverse possession is 
able to show that he held for himself, and if he did go, 
the mere fact that there was acquiescence or consent 
on the part of the other person concerned oan make 
no difference. 

Purshottam v. Sagaji, 28 B. 87; 5 Bom. L, R. 674, 
relied upon. 


Appeal from the decree of the District 
Judge of Birbhoom, dated February 9th, 1910, 
reversing that of the Suab-Judge of that Dis- 
trict, dated February 28th, 1909. 

Babus Dwarka Nath Ohakraverti, Hemendra 
Nath Sen and Sachchidanand Gupta, for the 
Appellants. 

Babus Sarat Ohanira Roy Ohowdhury, 
Mohendra Nath Roy and Krishna Prasad 
Sarbadhikarz, for the Respondents. 

JUDGMENT. 

Hormwoop, J., (February 22, 1913). —The 
suit out of which this second appeal arises 
was instituted by the plaintiffs as shebazts 
of a certain Thakur to have ib declared 
that the lands in suit appertain to and are 
comprised within the Mouzah Ghattauri 
owned and held by the plaintiffs in dur- 
paint right and that the defendants were 
not entitled to collect a Q9-annas share of the 
rent of the tenants on the said lands and 
the plaintiffs are entitled to recover 16 annas 
rent from the pro forma tenant defendants, 
They also prayed for possession and that the 
kabuldat which the defendants have accepted 
from the tenantsin respect of the said land 
was inoperative and they should reeover 
Rs. 99 as rents wrongfully collested *by the 
defendants by way of mesne profits. 

The Subordinate Judge gave the plaintiffs 
a, decree for 15 bighas odd out of the 32 bighas 
claimed on a finding of fact based on the 
measurements and report of a Commissioner 
that 15 bighae 16 cottahs of the land was 
actually within the ambit of Ghattauri. He 
fouud as a faot that, the lands had been in- 
cluded by mistake in a settlement made in 
1301 between plaintiffs and defendants to hold 
the lands in the proportion of 9 to 7 as ap- 
pertaining to the village of Bhalas in which 
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plaintiffs and defendants were co-sharers in 
thateproportion. 

Tt was admitted that the arable lands of 
Mouzah Bhalas had been partitioned among 
the two co-sharers many yeats ago, the waste 
lands, in which the lands “in suit are in- 
cluded, being left joint. 

By the settlement, the tenants, who in 1300 
had taken these lands into cultivation as part 
of Bhalas, gave separate kabuliats to each co- 
sharer, one for 7 annas in favour of plaintiffs 
and one for 9 annas in favour of defendants. 

The defendants denied that* the landa be- 
longed to Ghattauri and pleaded limitation 
und estoppel. 


The learned Subordingte Judge held that 
there was no limitation either by discontinu- 
ance of possession or by adverse possession. 

He also held that there could be no 
estoppel. 

He construed the kabulzats to mean that 
there had been no partition of the lands in 
suit and no severance of the joint ownership 
though the snares had been defined. This 
finding has not been set aside by the 
learned District Judge in appeal and the 
documents have not been printed and we can- 
not, therefore, go into any question of their 
construction in second appeal. He finds that 
from the beginning of the year 1301, both 
the plaintiffs and the 9-annas zemindar 
of Bhalas were in possession of the disputed 
land by separately realising rents of their 
respective -annas and Q-annas share. The 
9. annas | zemindar granted a paint to the 
defendants and he holds that Nilambini the 
zemindar and her patnidars after her had been 
in possession of that share and realising rents 
of ib as her own property. 

He then goes on to say:— It was no longer 
adverse possession, it was possession as of 
right and adverse.” The precise meaning of 
this I gonfess J am unable to appreciate. 

But his ultimate finding is that the suit is 
clearly barred by limitation. He also thinks 
that the argument on estoppel is not without 
force, but is not inclined to base his decision 
on it. 

The plaintiffs have appealed and contend 
that there has been no dispossession of or 
discontinuance of possession by the plaintiffs 
and mo adverse possession as between co- 
sharers and, therefore, neither Article 142 nor 
Article 144 apply: 

Both parties were holding the lands jointly 
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under a mistake and the possession of neither 
party could become adverse till the misfake 
was discovered. I think this contention must 
succeed, 

If the parties agreed to hold possession 
jointly, there can have been no discontinuance 
of possession by either and no adverse pos- 
session. 

Adverse possession must be exclusive and 
to the knowledge of the irune owner. 

That this is so is perfectly clear from the 
mass of authorities cited by Mookerjee, J., in 
the case of Jogendra Nath Roy v. Baladeo 
Das Marwari (1) and appears to be con- 
cluded by the observations of their Lord- 
ships of the Judicial Committee in the case 
of Radhamoni Debt v. The Collector of 
Khulna (2). 

That was also a case of waste land brought 
into cultivation by tenants under parties 
having conflicting claims and the present 
case is much stronger, the land having been 
brought into cultivation under parties who 
in ignorance of their real title agreed to hold 
the land jointly and, therefore, as trustees 
for each other. 


The possession required must be adequate 
in continuity, in publicity and in extent 
and in this case all that is found is 
continuity ; publicity is negatived by the 
fact that the parties were in ignorance of 
their rights and extent fails by "reason of the 
fact that the defendants were never in ex- 
clucive possession of the entire land in dig- 
pute. . 


Speaking for myself, I should be freely 
prepared to base my decision on the simple 
and well known principle that possession by 
a co-sharer can never be adverse, but accept- 
ing the position that possession before the 
settlement must be held to have been con- 
atructively with the owners (the plaintiffs) 
and that their title under the agreement of 
1301 was a different and inconsistent title, 
even then I fail to see how the defendants’ 
possession ever became adverse by reason of 
their accepting a joint title with the plaintiffs 
in ignorance of the plaintiffs’ rights. This 
could only raise a question of estoppel, not one 
of limitation. 

The point as regards limifation is very 
clearly put by Neville, J., in the case of 


(1) 85 O. 961;:12 0. W. N. 127; 6 O. T.. J. 735, 
(2) 27 0, 948; 27 I. A. 186; 40, W. N. 597. 
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Beale v. Kyte (3):—‘In all cases of mistake 
in order that laches or acquiescence may be 
a defence, there must be notice of the error 
and time runs from the date of the notice 
and not from the time when the error is 
committed:” and as regards separate posses- 
sion, the learned Judge goes on to say:— The 
principal reason why plaintiff’s attention was 
not called to it was because defendant did 
not take possession of the land in a practical 
seuse, that is, had the land been measured 
or fenced, he could not have failed to as- 
certain the difference between himself and 
his vendors at once. Even if there were 
laches, time would begin to run only from the 
time when plaintiff’s attention was called to 
the mistake.” 


The decision in Purushottam v. Sagajt (4), 
together with the dicta of Lord Eldon in 
OCholmondeley v. Olinton (5), on which it was 
based, is clearly distinguishable, as in both 
cases the claim to the equity of redemption 
under a mortgage had become time-barred by 
acquiescence in the exclusive title of the 
mortgagor. After the mortgage in that case, 
the husband of the claimant of the equity of 
redemption held the property as plaintiff’s 
mortgagee and his possession must be attri- 
buted t> a right derived from them, his wife 
being aware of what was bsing done and 
having acquiesced in ib. 

16 cannot*be said in the case before us that 
plaintiff was holding the property as trans- 
feree for the defendants or that he was aware 
of his rights and acquiesced in the adverse 
possession of the defendants. 

In fact in the case cited, the possession of 
the plaintiff was adequate not only in conti- 
nuity batin publicity and extent. He had 
claimed to hold the property as heir to the 
lady’s father and her husband who clearly 
held a mortgage of the property from her 
father accepted with her acqwiescence a mort- 
gage from the plaintiff. She allowed her 
right of redemption in this mortgage to be- 
come time-barred and there can be no doubt 
that the plaintiff’s admitted possession of the 
whole inheritance as acknowledged heir of her 
father was adverse to her rights to her 
knowledge. 

In ordtr to plead adverse possession in 

s 

(3) (1907) 1 Ch. 564; 76 L. J. Ch. 294 96 L. T. 890. 

(4) 28 B. 87; 5 Bom. L. R. 674. 

(5) (1821) 4 Blig. N.S. Lat p. 109; 22 R. R. 83; 4 
Eng. Rep. 721; 2 Mer. 171; 2 Jac. & Wu, 
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this case, the learned Vakil for the respondents 
had to contend that there had been a gever- 
ance of joint possession by the agreement of 
1301. Bat it is clear that there was no 
separate posseagion by the defendants adverse 
to the plaintifs inasmuch as there was no 
notice or knowledge or circumstance that 
could have given notice or knowledge to the 
plaintiffs that the defendants’ possession was 
in displacement of their rights. See Tarabai 
v. Venkat Rao (6). 

In fact, so weak did the case of adverse 
possession appear that the learned Vakil fell 
back upon Article 142 and sought to argue 
that the plaintiffs voluntarily discontinued 
possession of 9 annas of the property in 1301. 
The answer to this clearly is that as long 
as there was no partition by metes and 
bounds and no holding of the 9-annas parcel 
and the 7-annas parcel in severalty, there 
was no discontinuance of plaintiffs’ posses- 
sion. The separate collection of rent from 
every tenant for every pareal of land clearly 
kept up the plaintiffs’ possession on the whole. 
As regards any question of estoppel, it is 
practically conceded that such a question 
cannot arise in this cass for the plaintiffs 
did not intentionlly, by declaration, act or 
omission, cause or permit the defendants to 
believe that the land was in the ambit of 
Mouzsah Bhalas. 

No doubt, they joined with the 9-annag pro- 
prietor in granting a patni to the defendants 
and a question might arise whether the 
plaintiffs, on recovery of these lands as part 
oftheir Mouzah Ghattauri, are not pound to 
give a patni of them to the defendants. But 
they cannot be estopped from pleading that 
they were included in the paint by mistake 
and the principles laid down in Beale v. Kyte 
(3), above referred to, clearly contemplate the 
rectification of an instrument of transfer 
entered into by mistake. 

They cannot be asked to release the lands 
to the defendants in this suit bya fresh deed 
of patni lease, nor do the defendants ask them 
to do so. 

I am unable to see that the case of 
Secretary of State v. Krishna Mani Gupta (7), 
which was cited to us by the respondent, has 
any bearing on the quespion of either limita- 
tion or estoppel in this case. 


(6) 27 . 43; 4 Bom. L. R. 721. 
@ 29 0, 5 18; 60. W. N. 617; 4 Bom. L, R. 537; 29 
I. A. 104, 
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- The effect of that decision would be that 

the defendants would be estopped from deny- 
ing plaintiff’s title as 7-annas landlords of 
Mouzah Bhalas and plaintiffs would be estop- 
ped from denying that defendants were patni- 
dars under them in the 7-gnnas share, but 
there could be neither estoppel nor limita- 
tion in regard to rights in Mouzah Ghattanuri 
which were neither known to or claimed by 
either party. As regards the question of title, 
I agree with my learned, brother that the 
title of the plaintiff in Mouzah Ghattauri is 
folly admitted and that the parties went to 
trial from the first on the basis of its recogni- 
tion. It was faintly suggested in argument 
that Article 96 might have some application 
by analogy but in a questjon of limitation, an 
Article which applies to an equitable relief 
cannot be made to apply toa suit for recovery 
of immoveable property. Besides, it is un- 
necessary for the appellant to put forward 
any period unless he is barred otherwise 
and the respondent does not raise any such 
question. 

The result is that, in my opinion, the 
plaintifis’ suit for declaration of title and 
recovery of possession through the tenants of 
15 bzghas 16 cottahs of land in Mousah Ghat- 
tauri as decreed by the Subordinate Judge 
must be decreed and the judgment and decree 
of the lower Appellate Court set aside, 

As regards mesne profits, [think the plain- 
tiffs are not entitled to any prior to the date 
of suit, for the defendants were holding the 
land as part of their patni under the plaintiff 
and the plaintiff is estopped from denying 
their right to collect rents as long as the paini 
lease was not rectified by excluding lands 
which did not fall within the ambit of the 
patni. 

What they are entitled to from the date of 
institution of tbe suit when defendants 
had notice of the mistake to the date of 
recovery of possession must be decided in 
execution. < 

I would allow the appeal and decree the 
plaintiffs’ suit in the above terms. 


Onapman, J., (February 22, 1913.)— 
The facts found by the learned District 
Judge were as follows. There are two 
‘villages, Ghattaurieand Bhalas, which ad- 
join. The plaintiffs ase landlords of the 
entire village of Ghattauri and of a seven- 
annas share of Bhalas. The defendants are 
landlords of the remaining nine-annas share 


` . ° 
of Bhalas. At some time prior to the year 
1894, the then Gulturable lands of Bhalas had 
been partitioned between the plaintiffs dnd 
the defendants. The waste lands were not, 
however, then partitioned. They remained 
joint. In the year 1894, certain waste lands 
adjoining the boundary between Ghattauri 
and Bhalas became culturable and were 
settled with tenants by both plaintiffs and de- 
fendants, on the understanding that the lands 
belonged to Bhalas. The plaintiffs as 7-annas 
share-nolders of Bhalas took kabulvats from the 
tenants for their share and the defendants 
for their 9-annas share of the rent. The 
plaintiffs’ case was thatin the year 1905, they | 
made a fresh settlement of the adjoining 
village Ghattauri of which they were sixteen- 
anna landlords. On the village of Ghattauri 
being sarveyed for the purpose, the plaintiffs 
discovered that 32 dbighas of the lands which 
had been settled in 1894 as belonging to the 
village of Bhalas really belonged to their 
village of Ghattanri. The plaintiffs sued for 
recovery from the defendants of the nine-annas 
share possessed by them in these 32 bighas, 
The learned District Judge has, in appeal, 
dismissed the plaintiffs’ suit on two grounds:— 
firstly, on the ground that they did not prove 
their title to the village of Ghattauri and 
secondly, ou the ground that the plaintiffs’ 
suit was barred by limitation. 


As regards the first ground, { am of opi- 
nion that the learned District Judge’s 
judgment ought not to be sustained. The 
plaintiffs’ title to Ghattauri was never really 
in issue. 


I am, however, of opinion that the suit was 
rightly dismissed on the ground of limitation, 
The suit was instituted in April 1908. From 
the year 1894, thatis more than 12 years 
before the suit, the defendants had been in 
possession of the 9-annas share of the lands 
Their possession was in their capacity of 
co-sharer landlords of the village of Bhalas, 
This possession was incompatible with the 
plaintiffs’ present claim that the lands be- 
logg to the plaintiffs’ village of Ghattauri. 
The possession of the defendants being 
incompatible with the plaintiffs’ claim 
must be held to have been, adverse. 
Adverse possession having qpntinued for 
more than 12 years, the plaintiffs’ title 
to the lands as proprietor of Ghattauri 
was extinguished. This follows from sec. 


Vol, XVIII] 


INDIAN OASES, | 


873 


DWARKA NATH CHOWDHURY Y. SHASHTI KINKAR BANERJEE, 


tion 28 of the Limitation Actread with Article 
144 of the second Schedule of that Act. 


This argument appears to me to be con- 
olusive: but it may be well to deal with the 
contentions by which attempt has been 
made to meet it. 


It is first contended that the Court should 
apply the principle under which the pos- 
session of one co-sharer of a portion of the 
joint property is in many cases held not to 
be adverse to the other co-sharers. The 
principle, as I conceive it, may be best il- 
lustrated by an example. A. B. and 0. D. 
are joint owners ofan Estate Whiteacre. O. 
D. takes exclusive possession of certain lands 
belonging to Whiteacre. 0, D.'s possession 
of these lands is presumed to be on behalf 
of his co-sbarer, A. B., as well as on his own 
behalf and in order to make outa case of 
adverse possession, itis for 0. D. to prove 
expressly that his exclusive possession of the 
lands was of such a kind as to give his co- 
sharer A. B., distinct notice that he was 
setting up au adverse title. I know of no 
case which goes beyond the principle thus 
indicated. Jam not satisfied that the princi» 
ple is applicable to the present case. The 
plaintiffs do not claim as co-sharers. They 
do not claim the lands as part of a property, 
to which they are entitled jointly with the 
defendants. They claim that they are the 
entire owners and that the property is in 
fact not joint property at all. Then again 
the defendants’ joint possession of a pine- 
annas share of the lands in dispate cannot 
be held to have been on behalf of the plaint- 
iffs who simultaneously took possession of 
the remaining seven-annas share. The 
persona of the plaintiffs, if I may use the 
expression, was exhausted by the possession 
of their own seven-annas shares. Nothing 
remained which the defendants could bein 
possession on behalf of. Much less can the 
defendants, when they asserted that the lands 
belonged to Bhalas, bs said to have been 
acting on behalf of the plaintiffs in their 
character of proprietors of the other village 
Ghattauri, the character in which the plaint- 
iffs sue in the present suit. The possession 
of the defendants was in express denial of 
the plaintiffs’ present claim. The conten- 
tion canwot, in my opinion, prevail. The 
doctrine of the unity of possession as between 
co-sharers cannot, in my opinion, be eee 
go far. 


‘with the plaintiff’s title.” 


- Ib is next contended that the plaintiffs 
were, owing to a definite mistake, prevented 
from asserting their rights and that this 
being so and the mistake being commén to 
both plaintiffs and defendants, the poasession 
of the defendants cannot rightly be held to 
have been advprse to the plaintiffs, Both 
plaintiffs and defendants were in active 
belief in 1894 that the lands belonged to 
Bhalas and not to Ghattauri. It ig oon- 
tended, therefore, that the possession of the 
defendants was nat adverse until the plaint- 
iffs became aware what their rights were. 
The point involved is of great importance. 
I asked the ‘appellant to produce authority 
for the contention that where there is a 
mistake shared in by both A. and B. as to 
the rights of B., the possession of A, cannot 
be adverse to B. The appellant has not been 
able to produce any authority. In the case of 
Purshotiam v. Sagajt (4). there is a statement 
by Jenkins, ©. J., to the contrary based on 
Lord Hldon’s dictum in the case of Ohol. 
mondeley v. Olinton (5). It is true that in 
both these cases the mistake contemplated 
seems to have been oneof law, but where 
the question is merely as to the meaning 
of the word adverse, if does not appear to 
make any difference whether the mistake 
is one of law or of fact. The word “ad. 
verse’ in the expression adverse possession 
does not mean more than “incompatible 
No doubt, the 
possession must have been such as to have 
given the plaintiff notice, actual or con- 
structive, of the title which the defendants 
in possession have claimed, but the word 
adverse does not connote any knowledge by 
the plaintiff of his own rights. 

The case of Tarabai v. Venkat Rao (6) does 
not help. In that case, the defendant’s pos- 
session had not been in its inception in any 
way adverse to the plaintiff. By reason of 
a subsequent transaction, the possession be- 
came hostile to the plaintifi’s title, It was 
held that «s the plaintiff had no notice of 
this subsequent transaction and that as there 
was nothing to put the plaintiff on his 
guard, the possession did not, in fact, become 
adverse in law. In the present case, how- 
ever, the possession of the defendants has 
been adverse from its inception. From the 
first and tp the knowledge of the plaintiff, 
the defendants have asserted that these lands 
belong not to Ghattauri as the plaintiffs 
claim but to Bhalas, 


7 | 


INDIAN OASES. 


(1913 ° 


DWARKA NATH OHOWDHURY Y. SHASHTI KINKAR BANERJEE, 


It is last contended that the Article of the 
Limitation Act applicable is Article 96 and 
not Article 144. Article 96 applies to suits 
for relief on the ground of mistake” and pro- 
vides for a limitation of three years from the 
date when the mistake becomes known to the 
plaintiff. The Article was insended to 
apply to a well-known class of actions, 
I mean, actions for rectification of deeds 
and rescission of contracts. The present 
suit is not an action of that kind. Nothing 
has occurred between the plaintiffs and defend- 
ants to rescind or rectify. Further, the suit was 
not on the ground of mistake, Mistake is 
merely an incidentin the explanation why 
the suit was delayed. Except for the pur- 
pose of avoiding limitation, itis quite unneces- 
sary for the plaintif to psove apy mistake, 
All he need prove is his title. There was no 
igaue as to mistake, no evidence was offered 
about it, the equities that arise in such a case 
were not pleaded or considered. The case 
was not presented as one grounded on mis- 
take. Article 96 does not, in my opinion, 
apply. 

T need only add two observations. The first 
is that the plaintiffs did not prove that their 
mistake was induced by any representation by 
the defendants. The second observation is that 
the mistake is said to have been discovered 
merely by a re-laying of the boundary accord- 
ing to the Revenue Survey map. This map 
was in existence in 1894 when the plaintif ac- 
quiesced in the defendants’ adverse possession 
and it is not tgo much to say that if the plain- 
tiff had been diligent, no mistake would have 


been made. 


I have applied Article 144 of the Limi- 
tation Act as being more favourable than 
Article 142 to the plaintiffs’ case. The plaint- 
iffs having asserted in paragraph 4 of their 
plaint that they were in possession within 12 
yearsand having failed to prove that, their 
suit was, sirictly speaking, barred under 
Article 142. . 

{ would dismiss the appeal with costs. 
Order under section 98, Civil Procedure 
Code. 

As there is a difference of opinion between 
my learned brother and myself on g point of 
law which governs the decree, the point of 
law stated below is to be, laid before the 
Hon'ble the Chief Justice in order that the 
appeal may be heard upon that point of Jaw 
before one or more of the other Judges. 


. | 
Point of law. ` 

Whether in the case where A. is the owner 
of an estate in which the disputed land is sitn- 
ated and A. and B, are joint owners of an ad- 
joining estate and the land in dispute has been 
held by A. and B. by mutual consent as part 
of their joint estate for a period of more than 
12 years before suit in ignorance of their 
rights, any limitation by discontinuance of 
possession by A. under Article 142 or by 
adverse possession of B. under Article 144 
arises, ` 

[The appeal was heard under section 98, 
Oivil Procedure Code, by the Chief Justice on 
that point only]. 

Jengins, C. J., (March 10, 1913).—In my 
opinion, the point of law formulated is covered 
by the decision of the Privy Council, in 
Vasudev Padi Khadanga Garu yv. Magum 
Devan Bakshi Mahapatrulu Garu (8), where 
their Lordships, in circumstances undis- 
tinguishable in any essential feature from the 
present, held that there was adverse posses- 
sion with the result that separate property 
became joint property. The possession of the 
lands in suit as joint property was adverse to 
any claim to them as separate property, for 
the appeliants were dispossessed or discon- 
tinued their possession of their separate pro- 
perty, in favour of the joint estate so thatthe 
case comes within Article 142 in the second 
Schedule to the Limitation Act but if that be 
not so, then the possession of the joint family 
was adverse to the separate estate and thus 
comes within Article 144, 

It is suggested that it makes a difference 
that there was an agreement in this case. I 
fail to see how that distinguishes the case, for 
the possession with which the Privy Coyncil 
had to deal was equally the resulé of an 
arrangement. Nor canit make any distinc- 
tion in favour of the plaintiff if there was con- 
sent. The mere fact of consent does not pre- 
vent possession being adverse. The test is 
whether the person whosets up adverse pos- 
session isableto show that heheld for himself, 
and if he did so, the mere fact that there was 
acquiescence or consent on the part of the 
otherepersons concerned cau, in circumstances 
like the present, make no difference [ Pur- 
shottam v. Sagajt (4) ]. ; 

I, therefore, answor the question propound- 
ed by saying that in the circumsthnuces as- 


(8) 24 M. 887, 5 0. W. N. 545, 8 Bom, L. R, 808, 28 
Li A. 81, 
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sumed, limitation either by discontinuance of 

possession by A. under Article 142 or by ad- 
e 5 i 

verse possession of B. doesarise. The appeal 

must be decided accordingly. 

HoLmwoon AND Caapman, JJ. (March 13, 
1913).—In accordance with the judgment of 
the learned Chief Justice, this appeal is dis- 
missed with costs, 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
First APPEAL FROM Orper No. 150 or 1912. 
February 10, 1913. 
Present:—-Mr. Justice Tudball and 
Mr. Justice Rafique. 
RAJMANGAL SAHU AND ANOTSER— 
DEFENDANTS——-ÅPPELLANTS 
VETSUS 


F. MAOKINON-_—PGAINTIFE — RESPONDENT. 

Jurisdiction of Civil or Revenue Court— Landlord 
and tenant—Non-agricultural tenant, suit in ejectment 
of —Pleadings—Taking inconsistent position. 

A, obtained a rent-decree against B., and then 
brought a suit to eject B. in the Revenue Court. B, 
pleaded that he was not an agricultural tenant and, 
therefore, the Revenue Conrt had no jurisdiction to 
eject him. 

The Revenue Court upheld the plea of B. A. then 
brought the suit for ejectment in the Civil Court: 

Held, (1) that the suit had been rightly instituted 
in the Civil Court and was cognizable by that Court; 

(2) that B. could not be allowed to plead that he 
was an agricultural tenant. 


First appeal from an order of the District 
Judge of Gorakhpur, dated the 24th of 
Jane 1912. 

Dr. S. N. Sen, for the Appellant. 

Mr. Parmeshwor Dyal (for Mr. Iswar 
Saran), for the Respondent. 

JUDGMENT.—This is an appeal from 
an order of remand passed under the follow- 
ing circumstances :—The plaintiff-respondent 
is the lessee of thezemindar and the defend- 
auts-appellanits are persons who were 
agricultural tenants in his village. The 
plot in dispute is plot No. 450/3. Some 
years ago, the plaintiff sued the present 
appellants for arrears of rent on account 
of his holding in the Revenue Court. Plot 
No. 45C/3 is entered in the papers as one 
of the plots held by the appellants.* The 
suit for rent was decreed. The plaintiff 
then brought a suit in the Revenue Court 
for ejectment of the appellants and he 
entered plot No. 450/3 as one of those 
from which he sought to eject. The defend- 
ants pleaded that they did not hold No. 450/3 
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as agricultural tenants. The Court of first 
instance held against them and decreed 
the ejectment. The defendants appealed 
and on appeal their plea succeeded and it 
was held that they did not hold this plot 
as agriculturab tenants and, therefore, the 
Revenue Courf had no jurisdiction to eject 
them. The plaintiff then brought the 
present suit in the Civil Court. He set 
forth the history of the case and stated 
that he had originally granted this plot 
for agricultural” purposes and gave the 
details of the litigation in the Revenue Court. 
He also seteforth that the defendants had 
done various other acts such ag erecting 
cattle troughs and utilising the land for 
other purposes and he claimed to eject the 
defendants and he’placed in possession. The 
defendants pleaded that on the plaintiffs’ 
own allegations the suit was nob orgnizable 
by the Civil Oourt and also pleaded that 
since the plaintif had obtained a decree 
for arrears of rent in respect of this land 
in the Revenue Court, he was not competent 
to bring a suib to eject them in the Civil 
Court. He further pleaded that the plaintiff 
had sued for ejectment in the Revenue 
Court and that so long as that decision 
stood, it operated as res judicata. The result 
was that the Court of first instance, holding 
that the suit was not cognizable by the 
Civil Court, returned the plaint for presenta- 
tion to the proper Court. On appeal, the 
learned Judge allowed the plaint to be 
amended with the following yords:—‘‘The 
defendants are in wrongfal possession of the 
plot in dispute without any right.’* This wag 
in paragraph 6 of the plaint, and the word 
“wrongful” was also added in paragraph 7 
after the word “illegal? and in paragraph 
8, the following words were added: — [b 
being held that the possession of the defend. 
ants is wrongful and without right.” He 
then set aside the order of the first Court 
and directed it to hear and decide*the suit. 
The defendants come here 6n appeal and 
urge (1) that the Civil Court had no jurisdic- 
tion by reason of the rent Court degision 
and (2) that the lower Appellate Court 
acted illegally in allowing the plaint to be 
amended sò as to alter the nature of the 
suit, In our opinion,* neither of these two 
pleas has Any raal force. In the suit for 
ejectment brought in the Reveaue Coart, 
the defendants pleaded clearly and distinctly 
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that they were not the agricultural tenants 
of this plot and that the Revenue Court had 
no jurisdiction to eject them. The Revenues 
Court? rightly or wrongly held that they 
were not agricultural tenants and dismissed 
the suit. This was subsequent to the deci- 
sion in the rent suit. THe defendants 
cannot be allowed, when the plaintiff has 
brought his sait in the Civil Court, which 
is the only Court where the suit can be 
brought, to plead that they are agricultural 
tenants and that the suit ig not cognizable. 
As a matter of fact when a suit is brought 
in the Civil Court and the defendant pleads 
that he is an agricultural tenant, ib is the 
duty of the Court to refer him to the 
Revenue Court fora decision of the point, 
which decision would be, binding on the 
Civil Court. In the present case, the Revenue 
Court has, as a matter of fact, decided the 
point between the parties and to refer them 
again would be a mere waste of time. 

It was, therefore, no longer open to the 
defendants to take ap this position. We 
do not think that the decision in the rent 
suit can affect the case at all. We are 
not concerned with the question of notice 
at this stage of the suit, The defendants 
do not set up a title in themselves as owners 
of the land. They admit holding the land 
as tenants of some sort. It has been finally 
decided between the parties that they are 
not agricultural tenants. The plaintiff, there- 
fore, has only one Court to which he can 
go to secure, if possible, the ejectment of 
the defendants. There may be good grounds 
why the suit should fail or should not fail. 
With tho, we are not concerned. The 
amendment made does not materially alter 
the nature of the suit. The order of 
remand is a perfectly good order. The 
appeal is dismissed with costs. 

It is, moreover, doubtful that an appeal 
lies to this Court from the order of the 
Court below. 

° Appeal dismissed. 


CALCUTTA HIGH COURT. ° ° 
Ssoonp Orvin Aperan No. 3157 or 1910. 
February 17, 1913. 6 
Present:—Mr. Justice Chitty and 
Mr. Justice Teunon. 
MAHARAJ BAHADUR SINGH —~ 
PLAINTIFF— APPEGLANT 
VErSUS 


BASANTA KUMAR ROY AND OTHERS 


— DEFENDANTS— RESPONDENTS, 

Aecount—Suit for account against representatives 
of manager of minor, whether lies —Quardians and Wards 
act (VIII of 1890), ss. 35, 36, 87, 89—Surety—Dis- 
charge— Mere forbearance to sue~~Agreement to give time 
—Appointing defendant as manager—Pressing for ac- 
count of previows management —Surety, whether discharge 
ed by subsequent appointment of defendant as manager. 

During the plaintiff’s minority, one K- had been 
the manager of his property appointed by the District 
Judge under Act XL of 1858, and one R. defendant No, 
6 became the surety of K. Upon attaining majority, the 
plaintiff took over the estate and called upon K. to 
account; he also appointed K. as manager on a fixed 
salary, This office K. held for some years when the 
plaintif terminated the engagement. The plaintiff 
took an assignment of the security bond from the 
District Judge and filed a suit for account against K. 
and R. KE. died during-the pendency of the saitand his 
heirs (defendants Nos. 1—5) were substituted: 

Held, (1) that the suit might proceed against the 
heirs of K. 

(2) that the circumstance that the plaintiff 
employed K. as his manager coupled with the 
fact that during the whole period of the manage- 
ment, K.was being continually pressed both for an 
account and for payment of what was found to be 
due, amounted only to a mere forbearance to sue 
within tection 127 of the Contract Act, and not to any 
contract within section 135 so as to discharge the 
surety’s liability; and that, therefore, the surety 
would be liable. 

Semble—Sections 36 and 87 of Act VIII of 1890 
appear to indicate that a suit against the representa» 
tives of a manager for an account would lie. 

Manmotho Nath Bose Mullick v. Basanto Kumar Bose 
Mullick, 22 A. 332; A. W. N. (1900) 98, dissented from. 


Appeal from the decree of the District 
Judge of of Burdwan, dated July 15th, 1910, 
modifying that of the Sub-Judge of that 
District, dated June 380th, 1902. 

De. Bush Behary Ghosh, Babus Ram 
Chandra Majumdar and Sarat Kumar Metra, 
for the Appellant. ` 


Mr, S. P, Sinha, Counsel, Babus Dwarka 
Nath Ohakravarti, Hemendra Nath Sen, 
Sachchidanand Gupta and Sajani Kant Sinha, 
for the Respondents. 


JUDGMENT,—This appeal arises out of 
a suit brought by the plaintiff, Maharaj 
Bahadur Singh, for an account. The 
plaintiff attained his majority on 20th Sap- 
tember 1901, During his minority, one 
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Kheitra Nath Ray had been the manager of 
his property, appointed by the District Judge 

of*Murshidabad under Act XL of 1858. Upon 
that appointment defendant No. 2, Radhika 
Nunod Mahenta Thakur, had dntered into a 
security bond in favour of the District Judge 
by which he became personally responsible 
and also hypothecated certain immoveable 
property as security for the faithful dis- 
charge by Khetra Nath Ray of his daties as 
manager. Upon the plaintiff attaining ma- 
jority, he took over the estate and called 
upon Khettra Nath Ray to render an account 
of his management. He also appointed 
Khettra Nath Ray as manager on a fixed 
salary. This office Khettra Nath Ray held 
for some 23 years, when the plaintiff termi- 
nated the engagement. During that period, 
Khettra Nath Ray ap pears to have admitted 
his liability for various amounts and to have 
made payments from time to time amounting 
in all to Rs. 5,252-12-0. This was far short 
of what the plaintiff alleged to be due from 
him. Accordingly, on 14th September 1904, 
the plaintiff took an assignmant of the 
security bond from the District Judge and on 
the 16th September 1904 filed the suit 
against Khettra Nath Ray and Radhika 
Nund Mohunt Thakur as his surety, claim- 
Ing an account and a decree against both 
defendants for so much as might be found 
due and also for enforcing the security bond 
against the property hypothecated. On the 
22nd December 1904, defendant No. 1 filed 
his written stabawent On 86h September 
1905, an ex parte decree was passed against 
both defendants. Towards the close of that 
year, defendant No. 1 applied for re-hearing 
but hjs application was rejected. On 6th 
December 1905,a Commissioner was appoint- 
ed to take the accounts and he actually come 
menced the examination. In April 1906, 
defendant No. 1 died and his heirs, the pre- 
sent defendants Nos. 1—5, were substituted 
in his place. The defendant No. 2 (now 
No. 6) then applied to have the ew parte 
decree against him set aside. This was 
granted, and for some reason, which does 
not clearly appear, the decree agatinst 
Khettra Nath Ray was also set aside, and 
the whole matter was heard afresh. The 
result was „that a preliminary decree for 
accounts was passed against defendants 
Nos. 1—5 while the suit was dismissed against 
the defendant No.6 on the ground that as 
surety he had been discharged. On appeal 


tothe District Judge, it was held that no 
suit for account would lie against the heirs 
of the manager. The District Judge was of 
opinion that the surety was not discharged 
bat as the suit failed agiinst the heirs of 
Khettra NatheRay, he dismissed it algo 
against the surety. The plaintiff has ap- 
pealed to this Court. 


We are clearly of opinion thatin holding 
that no auit lay against the heirs of Khettra 
Nath Ray the District Judge was in error. 
He appears to have considered himself 
bound by the decision of the Allahabad High 
Court in Madnmotho Nath Bos: Mullick v. Ba- 
santo Kumar Bose Mullic’ (1). The distinction 
is a somewhat fine one between a suit against 
representatives forthe rendition of accounts, 
and a suit against them to recover what may 
be found due from the estate of the de. 
ceased on taking an account. With all 
respect to the learned Judges who decided 
that case, we have doubts as to its correctness. 
Sections 19 and 20 of Act XL of 1858 and 
sections 86 and 37 of Act VIII of 1890 
appear to us to indicate that such a suib would 
lie. In this case, however, the vircumstances 
are entirely diferent. The learned District 
Judge has overlooked the all important 
fact that the present suit was originally 
brought not against representatives but- 
against the defaulting manager himself, He 
filed his written statement and the original 
decree was passed against him. And his. 
application to have the matter re-heard was 
refused. It was only by the aca@ident of his 
co-defendants coming in under section 108, 
Givil Procedure Code, 1882, that tfat decree 
could be set aside. It is not disputed that 
the estate of Khettra Nath Ray is liable for 
any sum which he may be found to have 
been owiug or liable to make good at the 
date of his death. We know of no authority 
for the proposition that a suit filed against 
a guardian under such circumstances could 
fail by reason of his death ,pending the 
hearing. The case of Kumeda Charan Bala 
v. Asutosh Ohattopadhya (2), which was re- 
ferred to in the course of the argument, is 
distinguishable from the present for the 
reasons above mentioned and also because it 
was a suit against the representatives of an. 
agent and ngt of a guardian and, therefore, 
outside the purview of the Acts of 1858 and. 


(1) 22 A. 382; A. W. N. (1900) 98, 
(2) 16 O. L, J. 282; 17 0. W. Ni 5; 16 Ind. Oas. 74% 
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1890, For these reasons, we think that the 
suit must certainly proceed against defend- 
ants Nos. 1—5. 

The next question is as to the liability of 
defendant No. 6 as surety. The learned 
Pleader for the plaintiff-appgllant conceded 
that as the security bond was not registered, it 
could not affect the immoveable property, 
which it purported to charge. He said that 
his client would be content-if the personal 
liability of this defendant under the bond 
were established. To sach a decree, we 
think, he is entitled. It was argued for the 
defendant No, 6, first, that the District Judge 
had no power under Act XU of 1852 to take 
such a bond, secondly, that the assignment of 
the bond by the District Judge to the plaint- 
iff was invalid, and ¢thzrdlg that the surety 
had been discharged. We think that there 
is no force whatever in the first and second 
contentions, such bonds were constantly 
taken before the Act of 1890 came into force. 

The earlier Act, itis true, contained no 
express provisions for such bonds, but that 
would not make them illegal or invalid. In 
Amar Nath v. Thakurdas (8), the Court də- 
clined to say that the District Judge was 
incompetent to take such a bond. The 
doubt that was expressed in that case as to 
the District Judge's power to assign has been 
removed by section 35 of Act VIII of 1890, 
coupled with section 2 (2) of the same Act. 

The question of the discharge of the 
surety is not so absolutely free from doubt. 
It was argued that -by the plaintiff having 
given time t& Khettra Nath Ray, the surety 
had been discharged under section 135 of the 
Indian Contract Act, or that in any event 
the surety had been discharged under sec- 
tion 139 by the creditor’s act or omission 
impairing the surety’s eventual remedy. 
This raises a mixea question of law and fact. 
The District Judge, whose findings of fact we 
must accept in second appeal, has found that 
though time was allowed, there was no such 
binding contract as is required by sec- 
tion 185. That is sufficient to dispose of 
that contention but we may mention that as 
the finding of the District Judge was not 
very explicit, we looked at tne evidence 
given inthe case to see if it justified that 
conclusion. The defeydanta did not examine 
themselves on the point, nor did they geek 
to obtain from the plaintiff, whom they 


(8) 5 A. 248; A. W. N. (1888) 12. 
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examined as their own witness, proof of any 
such contract. The only circumstance from 
which such a contract could be inferred was 
the fact that the plaintiff employed Khetra 
Nath Ray as his manager. It appears, how- 
ever, that during the whole period of sach 
management, be was being continually presse 
ed both fora proper account and for pay- 
ment of what he admitted or was found to 
be due, The finding, therefore, of the District 
Judge that the conduct of the plaintiff 
amounted toa mere forbearance to sue, ap- 
pears to ba justified not only by the facts 
found, but by the logal inference to be drawn 
from such facts. Mere forbearance would not 
(section 137) discharge the surety. Nor has 
it been found that plaintiff did or omitted 
to do anything which would impair the 
surety’s eventual remedy against the princi- 
pal debtor. The plaintiff, having pressed 
Khetira Nath Ray for account and payment 


for a considerable time, eventually filed the 
present suit within the period of limitation. 


He did nothing which was in any way iacon- 
sistent with the rights of the surety. We 
accordingly agree with the District Judge 
that the surety was not discharged. 

The result is that the appeal must be al- 


lowed. The deeree of the District Judge dis- 


missing the suit is seb aside and the pre- 
liminary decree of the first Court against de- 
fendants Nos. 1—5 is restored. There must 
also be a decree in the plaintiff's favour 
against defendant No.6 making him liable 
for such amount, if any, as may be found due 
to the plaintiff from defendants Nos. 1—5 as 


representing the estate of Khettra Nath Ray. 


The costs of the several parties of this appeal 
and the lower Appellate Court will bə costs 
in the case, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Orvik Arrasi No, 406 or 1912. 
February 17, 1913. 

Present :-—Justice Sir Henry Griffin, Kr., and 

Mr. Justice Chamier. ii 
SRI RAM AND OTHERS — APPELLANTS 
VETSUS 


RAM LAL AND OTHERS——-RERSPONDENTS. 
Evidence Act(I of 1872), s, 65 (b) Secondary evidence 
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2. Proof of loss—Otriginal document lost—Registration 
office copy inadmissible—Registration Act (III of 
1877), s. 57 (5)—Pleadings—Alternative pleas—Admis- 
sion? not to be disconnected from  content-—Civil 
Procedure Uode (Act V of 1908)—Court of Second 
Appeal disposing of questions of fact not determined 
by first Appellate Court. 

Where the plaintiff has not proved the loss of the 
original deed, he is not entitled to sue upon, and tender 
in evidence, a registration office copy of it. 

The statement of a witness that he heard of the loss 
from the predecessor-in-title of the plaintiff many 
years ago,is inadmissible in evidenee. 

The provisions of section 65, clause (f) of the Indian 
Evidence Act, read together with section 57 (5) of 
the Registration Act, do not permit the registration 
office copy to be given in evidence, where the loss of 
the original document is not proved. 

Section 57 (5) of the Registration Ac only shows 
that when secondary evidence has been introduced 
in any way, a copy certified by the Registrar is ad- 
missible for the purpose of proving the contents of 
the original document. 


The defendants, who are strangers to the deed sued 
upon, are entitled to put the plaintiff to proof of his 
allegation that the deed has been lost, and in the 
alternative to plead that it has been paid off. 


A party cannot be allowed to disconnect a so-called 
admission in the written statement of his adversary 
from the context in which it appears, and use it as 
an unqualified admission of liability. 

Under the present Code of Civil Procedure (Act V 
of 1908), a Court of Second Appeal can itself dispose 
of a question of fact not determined by a lower Appel- 
late Court. 


Second appeal from the decision of the 
Additional Judge of Agra, dated the 29th of 
January 1911. 


Dr. S. N. Sen, for the Appellants. 
Mr. S. K. Dar, for the Respondents. 


- JUDGMENT.—This was a suit upon a 
mortgage made on July 14th, 1873. The 
plaintiff was the heir of one Asa Ram, who 
purchased the rights of the original mort- 
gagees. The suit was resisted by certain 
persons who were in possession of the pro- 
perty. The original mortgagors were made 
parties but did not defend the suit. They 
lost all interest in the property long ago. 


The plaintiff alleged in his plaint that the 
original mortgage-deed had been lost and 
they tendered a registration office copy in 
evidence. The Munsif decreed the claim 
holding that the loss of the origiual deed had 
been proved. On appeal, the Additional 
Judge held that the evidence adduced to 
prove the losg of the deed was not admissible 
but he was of opinion that on the pleadings, it 
was forthe defendants to prove that the 
mortgage had been paid off, and as they had 
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failed to do that, the decree of the first Court 
was correct, 

The defendants who resisted the suit,have 
appealed to this Court and on their behalf it 
is contended that as the plaintiff had not 
proved the loss pf the original deed, he was 
not entitled toue upon a copy of it and 
that the burden of proof lay entirely on the 
plaintiff. On behalf of the plaintiffs-respond- 
ents, it has beer urged that the evidence ad- 
duced to prove the loss of the original-deed 
was admissible and: was sufficient for the pur- 
pose, that even if the loss of the deed had not 
been proved,,a copy of it was admissible 
under clauses (b) and (f) of section 65 cf 
the Hvidence Act, and that upon the plead- 
ings it was for the defendants to prove that 
the mortgage had bten paid off. 

We agree with the learned Additional 
Judge that the evidence adduced to prove 
the loss of the deed was inadmissible. It 
consisted of the statement of a solitary wit- 
ness named Kare that he heard of the loss 
from Asa Ram many years ago, If, however, 
the evidence is admissible, we think that it 
would be unsafe to act upon it. The learned 
Additional Judge has expressed no opinion 
as to the value of Kare’s evidence. Under 
the present Code of Civil Procedure, a Court 
of second appeal can itself dispose of a ques- 
tion of fact not determined by a lower Appel- 
late Court. If the evidence is admissible, we 
hold that it does not prove the loss of the 
document. ` It is easy enough to produce a 
witness to say that he heard of the loss 
of a document. Itis impossible to contra- 
dict him. . 

Ib seems clear to us that clause (f) of sec- 
tion 65 of the Hvidence Act does not apply 
to the case. The plaintiff contends that the 
original deed is a document of which a certi- 
fied copy is permitted to be given in evidence 
by sub-section (5) of section 57 of the Regis- 
tration Act. Aslong ago as 1874, it was held 
in the case of Hurish Chunder Mulliclkev. Fro- 
sunno Coomar Banerjee (1), that this provision 
of the Registration Act only shows that when 
secondary evidence has been introduced in 
any way, a copy certified by the Registrar is 
admissible for the purpose of proving the 
contents of the original document. The pro- 
vision in question was probably enacted in 
order that copies of the registers might be 
adduced in proof of the original documents; 


(1) 22 W. R. 303. 
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without such a provision, copies of there- 
gisters might have been open to the objection 
that ¢hey were copies of copies. 


The question of the burden of proof and 
the applicability of clause (5) of section 65 
of the Evidence Act may be considered to- 
gether. The learned Additional Judge was 
of opinion that the contesting defendants had, 
to all intents and purposes, admitted the 
original deed, because they said that it had 
been satisfied and returned to the mortgagors. 
We are unable to take this view of the plead- 
ings. The contesting defendants, who are, 
of course, strangers to the ‘alleged mort- 
gage, said in their written statement that 
they knew nothing about the deed. They 
put the plaintiff to the preof of his allegations 
and they added that from what they had 
been able to learn in the village, the mortgage 
had been paid off. It appears to us that 
this means that they do not admit the fact 
of the mortgage or that it was made for 
consideration but say thatif there was one, 
it must have been paid off long ago, If 
the case is covered by clause (b) of section 65 
of the Evidence Act, the only secondary evi- 
dence admissible is the supposed written ad- 
mission, 2. é., the defendants’ written state- 
ment, but the written statement cannot by 
apy means be regarded as an admission of 
the terms of the mortgage set out in the 
plaint. The plaintiff cannot be allowed to 
disconnect the so-called admission from the 
context in which it appears and useitas an 
unqualified “admission of the mortgage. The 
defendants were surely entitled to put the 
plaintiff to proof of his allegation that the 
deed had been lost and in the alternative 
to plead that the mortgage had been paid 
off. This is what they did. 


The plaintiff relies upon the decision of 
this Court in Ohunt Kuar v. Udat Ram (2) 
In that case, the defendant definitely admitted 
the bond and said that it had been returned 
to him when” he paid it off, and that it was 
in the possession of the widow of his mukhtar 
but she declined to giveitup. The defend- 
ant failed to prove. his allegations. It was 
the case of both parties that the bond could 
not be produced and the only eissue in the 
case was whether it had been paid off. On 
the question of payment, the burden of 
proof was, of course, on the defendant. Tho 


(2) 6 Av 73; A, W., N. (1888) 221, 
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file of the case shows that” the bond was 
executed in May 1879 and the suit was 
brought in 1881. The parties to the Suit 
were the parties to the deed and the defend- 
ant expressly admitted the execution of the 
deed. That case is clearly distinguishable 
from the present case. 

Here, as in so many cases where claims are 
made upon old mortgages, the original mort- 
gagors have lost their interest in property, 
the contesting defendants have no knowledge 
of the transaction, and the fact that no claini 
has been made on the mortgage for so many 
years raises a doubt whether the mortgage 
was not paid off many years ago and a 
suspicion that the mortgagors may be in col- 


‘ lusion with the plaintiff. In such a case as 


this, we do not think that an alternative plea 
that the mortgage has been paid off should 
be treated as an admission of the transaction 
sufficient to relieve the plaintiff of proving 
the loss of the original deed and entitle him 
to sue upon a copy of it and call upon 
the defendants to prove that it has been 
paid off. 

In our opinion, there is nothing in the 
written statement which relieves the plaint- 
iff from the necessity of proving the loss of 
the deed before he can putina copy. The 
plaintiff has failed to prove his allegations 
and we think that his suit should have been 
dismissed. We allow this appeal, set aside 
the decrees of the Courts below and dismiss 
the suit with costs in all three Courts. Costs 
in this Court to include fees on the higher 
scale. 

Appeal allowed, 
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: CALCUTTA HIGH COURT. 

‘ CRIMINAL AprnaL No. 21000r 1912, 

June 4, 1912. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Imam. - 
HAIDAR ALI PRADHANIA AND ANOTHER 
-——ACCUSED—APPELLANTS 
RETESUS 


_EMPEHROR— PROSECUTOR. 

Forgery— Person to be charged -Charge of for- 
gery, bad, uf intention be not set out—Accused, incrimt- 
nating questions not tobe asked— Partof document— 
Materiality—Surplusage, fabrication of—Penal Code 
(Act XLV of 18860), ss. 464, 465, 487—Criminal Iro- 
cedure Code (Act V of 1898), s. 342. 

A charge of forgery cannot lie against a person 
who was not the writer of the forged document, or 
who did not sign the forged name. 

. A charge under section 467 of the Indian Penal 
Code is bad if the intention is not set out. 

In examining an accused, the Magistrate should 
wa no attempt to induce him to incriminate him- 
self, 

In a kabuliyat there were three witnesses. It was 
alleged that the name of one of them, B., was forg- 
ed: 
Held, that, even admitting that the name of B. 
was a fictitions name, ib would not make the docu- 
ment a false document; that even supposing that, part 
of a document was false, that part must have some 
material effect on the transaction; that a mere sur- 
plusage, even though fictitious, would not invalidate a 
deed; that as there were two witnesses besides B. 
it would nave no effect on the validity of the docu- 
meut whether this name was or was not fictitious; 
and that if it was the intention of the accused that this 
should be used in future as evidence that B. who 
was the zemindar himself was a witness to the kabu- 
liyat, that might bring the case within the definition 
of fabricating false evidence for the purpose of being 
used in a judicial proceeding, or it might be a pre- 
paration for the offence of cheating, but certainly did 
not amount to forgery. 

Appeal from the order of the Sessions 
Judge, Tipperah. | 

Mr? Rasool and Baba Jyotish Chandra 
Strcar, for the Appellants. 
Babus Monmatha Nath Mukerji and Debendro 
Nath Kumar, for the Crown, 

JUDGMENT.—This is ean appeal from 
the judgment and sentence of the learned 
Sessions Judge of Tipperah, who, in agree- 
ment with both the assessors, has found 
the appellant, Hyder Ali, guilty of forgery 
under section 467, Indian Penal Code, and 
sentenced him to seven years’ rigorous im- 
prisonment, and has found the second appel- 
lant, Afsaruddin, guilty under section 467 read 
with section 114, Indian Penal Oode, and 
sentenced him to five years’ rigorous impri- 
sonment. 


The document which is said to be forged 
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is a kabuliyat executed by Hyder Ali 
himself in favour of his landlord, Chand 
Baksh Sarkar. The original document is 
not forthcoming butin the copy which has 
been produced from the Registration Office, 


` the name of Chand Buksh Sarkar of Pachania 


appears asa witness. The defence is that 
this-Chand Buksh -Sarkar is not the landlord 
of the appellant, but a travelling munshi. 
or tutor who fòr some time resided with 
the family of one Mansur Ali in north 
Pachania. It is necessary to understand the 
case to state that the village of Pachania 
consists of #chaks or hamlets, North and 
South Pachania, Bahar Chak Pachania and 
another whichis immaterial. The landlcrd 
Chand Buksh Sarkar is a resident of Bakar 
Chak Pachania. * 

The learned Judge seams to us to have 
erred on many points of law which arise 
in the case. He begins by saying that the 
loss of the original document might have 
been a very serious difficulty to this case 
going on were it not for the fact that the 
defence case is that it was not the coms, 
plainant, Chand Baksh Sarkar who signed 
the name as witness but another Chand 
Buksh who was a munshi living in the 
basi of Mansur Ali. He then proceeds to, 
throw the onus on the defence of showing 
that this Chand Buksh was a-real person. 
The further allegation of the defence was 
that the nazar was fixed at Rs. 100 
and that half of it was received by the 
landlord in the shape of a coy, two goats 
and a plough. The Judge finds that there 
is no doubt on the admission made by the 
complainant that he did get the plough 
and cow and the Sab-Registrar, who inquired 
into the matter and gave evidence on the 
point, clearly finds that these were handed 
over to the zemindar Ohand Buksh. Now 
the witnesses say he bought these things 
on account of a marriage. The contention 
that a plough or more than one plough 
ia necessary for the purpose of marriage 
seems to us absurd, and we deoline to 
believe ib. The Sub-Registrar also finds 
that Haidar was in possession when he 
went to the village. The learned Judge 
was in error in saying that this is not 
evidence, He does mot say how it is not 
evidence. The Sub-Registrar saw with his 
own eyes apparently that Haidar was in 
possession, There can be no reason why 
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he shonld not give evidence of that fact. 
The principal error he has committed is 
as wè have noted where he says:— In all 
these circumstances, the burden lies on the 
accused to prove that Chand Buksh signed 
the deed and this burden tHey have failed 
to discharge.” 

But the gravest error of all he has com- 
mitted is in holding that a charge of forgery 
can lie against a% person who was not the 
writer of the forged document, or who did 
not sign the forged name, This error 
originated in the charge itself which was 
drawn up in the form that ‘the made or 
gaused to be made a false document. Now 
making a false document is one thing and 
causing a false document to be made is 
another. One is an offence under section 
465, the other is an act at most of abetment. 
On this ground alone, therefore, the conviction 
under section 467 is bad. Furthermore, the 
charge is vitiated by the fact that the 
intention is nowhere set ont; and we do 
not think that the prosecution has at all 
succeeded in establishing that the intention 
was to fraudulently bind the zemindar, 
Chand Buksh. by his alleged signature as 
witness. Such a proceeding would, in our 
opinion, be extremely improbable. The 
gemindar would not be an attesting witness 
to a kabuliyat in his own interest, and the 
person getting up a forged kabuliyat would 
not enter the name of the beneficiary as 
a witness. The entry of his name as a 
witness woud not,in any way, bind the 
zemindar in the Civil Court, and here again 
the learnel Judge is wrong. He says there 
can be no doubt that it would be held by 
the Oivil Courts that the production of 
this copy coupled with the fact of the 
previous kabulzyats and his previous posses- 
sion gave certerts paribus Haidar Ali an 
excellent title to the land and this chiefly 
because Chand Buksh’s name appears as 
a witness in, the kabuliyat, The learned 
Judge appears to think that our Civil 
Courts conduct their trials in a slip-shod 
and irregular fashion. We can hope that 
it would never be held by a Civil Court 
without strict proof that the zemindar was 
in any way bound by the alleged fictitious 
signature of his on the ‘habuliyat aga witness. 

Then again, in his opinion the descrip- 
tion of the witness as an inhabitant of 
Pachania and not of Bahar Chak Pachania 
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is of no importance; but at law this would 
be of the greatest importance, and in bis 
case it assumes the greater importance from 
the fact that there is admittedly another 
Chand Buksh residing in South Pachania 
and there is an allegation that this travel- 
ling munshi of the same name had resided 
at North Pachania, There is nothing to 
show that this statement is untrue. Ohand 
Buksh says that he knew Mansur Ali and 
he would have known if such a person had 
been tutor in his family. But he is, of 
course, an interested witness and he is not 
supported by any other witness and his 
evidence at least is negative. The other 
evidence on the point is that of Rabim- 
uddi Bepari, a cultivator, who proves the 
existence of another Chand Buksh whom he 
mentions as son of Ashu in South Pachania, 
and says besides him there is no other Chand 
Buksh in the 4 Pachanias. It is conceded 
that there is no other Chand Baksh now in 
the 4 Pachanias but he nowhere says that 
there had been no other Chand Buksh stay- 
ing in the village. Then the peon says that 
the accused himself told him that there is 
no good looking for Chand Buksh because 
he had left the village. That has been the 
defence case allalong and does not in any 
way go to prove that there never was such a 
person as the munshi alleged. Then it is 
said that there is no suggestion made to the 
Sub-Registrar when he went out. The Sub- 
Registrar does not seem to have directed his 
attention specially to the point whether there 
was or was not another Chand Buksh. He 
directed his attention more to the question 
whether Haidar was in possession of the land 
and whether he had paid any nasar for the 
habuliyat. in any case, his evidence is also 
quite nagative. 


We notice that the accused's nee in 
the Committing Court which was read before 
the Sessions was a most improper instance 
of the practice of cross-examining an accused 
person. The questions that were asked him 
ought never to have been asked, and an 
obvieus attempt was made to induce him to 
incriminate himself. 


We think there is a good deal of doubt in 
this case. But, however, that may be, the 
main point is that no forgery is established. 
Even admitting that the name of Chand 
Buksh was a fictitious name, it would not 
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make the document a false document. Sec- 
tion 464 is very clear. Even gupposing that 


. par? of a documentis false, that part must 


wi 


have some material effect on the transac- 
tion. A mere surplusage, even though 
fictitious, would not invalidate a deed. 
The part of a document in order to come 
within the definition of false document 
must be dishonestly or fraudulently made, 
signed, sealed or executed by the person 
who is charged; and in this case there is 
nothing to show and in fact it is fully admit- 
ted thatthe accused person did not make 
it himself; and ib must be made with the 
intention of causing it to be believed that 
such document or part of a document was 
made, signed, sealed and executed by or 
by the authority of a person by whom or 
by whose authority he knows that ib was 
not made, signed, sealed or executed. Now 
as there are two witnesses to this document 
besides this Chand Buksh, it could have 
no effect on the validity of the document 
whether this name was or was not fictitione; 
and if it was the intention of the accused 
as alleged by the prosecution that this 
should be used in future as evidence that the 
zemindar himself was a witness to the 
kabuliyal, that might bring the case within 
the definition of fabricating false evidence 
for the purpose of being used in a judicial pro- 
ceeding or it might be a preparation for the 
offence of cheating but certainly does not 
amount to forgery. 


As regards the alleged abetment charged 
against the second appellant, there seems to be 
no evidence whatever. He is admitted to 
be the scribe of the document, but it is not 
alleged that he wrote the name of Ohand 
Buksh Sarkar as a witness, and the Judge 
merely presumes that if Haidar Ali, an 
illiterate man, caused this document to be 
made with fraudulent intenfion and thereby 
commiited forgery, a theory which we have 
already stated is untenable, then it must 
be assumed that the scribe Affsaruddin was 
a, party to the false personation of the witness, 
Ghand Buksh Sarkar. On the very doubtful 
state of the evidence in this case, such an 
assumption cannot possibly be made. 


We, therefore, think that both the appel- 
lants are entitled to be acquitted and released. 


The appeal is allowed, The conviction and 
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sentences are set aside and the appellants 
will be acquitted and released. 
Appeal allowed. 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 148 of 1911. 
March 31, 1912. 

Presenit:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Kensington. 
GHAZI—AppPELLANT 
NET38US 


EMPEROR — RESPONDENT. 

Dying declaration rec8rded by Magistrate—Neceassity 
of proof—Evidence Act (I of 1872), s. 32—Criminal 
Procedure Code (Act V of 1898), Ch. XEL 

A dying declaration recorded by a Magistrate can- 
not be accepted in evidence unless it is proved by the 
statement of the Magistrate. The mere fact that the 
Magistrate, who recorded the statement, was also the 
Committing Magistrate in the case would not 
dispense with the necessity of proving the dying 
declaration. 

Dying declarations are not covered by the provisions 
of Chapter XLI of the Criminal Procedure Oode and 
there is nothing in section 32 of the Evidence Act 
to justify a Court in going beyond the ordinary rule 
that every statement placed on the record must be 
properly proved. 


Appeal from the order of the Sessions 
Judge, Rawalpindi Division, dated the 16ch 
February 1911, convicting the appellant. 

Mr. Abdul Kadir, for the Appellant. 

Mr. Mul Chand, for the Respondent, 

JUDGMENT.—This case is before us on 
an appeal by Ghazi who has been,convicted 
of murder and also under section 374 of the 
Criminal Procedure Code for confirmation 
of the sentence of death passed upon him. 

The appellant is a young man aged 24, 
found by the learned Sessions Judge to 
have committed two atrocious murders on 
the afternoon of the 7th November, with no 
immediate provocation. His victims were 
his near relatives, Mardana and Mawaz, 
father and son. Many very severe wounds 
were inflicted on both with au axe, and 
though Mardana lingered on for 13 days in 
hospital, his case was always hopeless. 
Mawaz, a boy aged about 13, died very 
shortly after the attack. The learned 
Sessions Jsdge has given a sufficient account 
of the prosecution evidence, and has also 
explained what the motive for the murders 
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is supposed to have been. After hearing 
Counsel on this latter point, we have no 
doubt that the motive has been correctly 
described, and that the murders were the 
result of jealousy in consequence of the 
proposed re-marriage of Mardana to a cousin 
named Musammat Basso, whé was also desir- 
ed by the appellant as a wife. 


In regard to. the prosecution evidence, 
we need say very little. here are four 
eye-witnesses to one or both of the murders 
and the story told by these men seams to 
us to be trustworthy. Counsel has relied to 
some extent on trifling discrefancies in the 
evidence, but his strongest argument is the 
improbability of the murders having been 
so openly committed in the presence of eye- 
witnesses, without any effectual attempt at 
rescue. We have considered this latter 
argument for what it may be worth, and we 
are prepared to recognizs the extraordinary 
features of the case, but the whole story told 
by the prosecution witnesses is 50 complete 
that we cannot reject it on a mere assump- 
tion that a young man should not be believed 
capable of making so savage an attack upon 
his near relatives. 


The alibi evidence produced for the 
appellant has been disbelieved by the Ses- 
sions Court and the assessors and very little 
has been said to us in argument on this point. 
It appears that immediately after the 
murders, Ghazi took refuge with some rela- 
tions in another village about three miles 
away remaining there till he was arrested the 
next moryging, but we do not accept the 
story that he had been stopping at that 
village during the whole of the day on which 
the murders were committed. 

There are upon the record two statements 
by the deceased Mardana purporting to be 
dying declarations. The first of these was 
recorded by the Sub-Inspector of Police after 
arrival ia the village on the night of the 
murder. hiss is proved both by the Sub- 
Inspector himself (witness No. 14) and by 
Fateh Khan (witness No. 9) described as 
tlaqadar. It supports the prosecution 
evidence both as to the circumstances of the 
murder and as to the motive, amd makes it 
clear that Mardana was lying asleep when 
he was first attacked. The seconde statement 
was recorded in hospital by a Magistrate 
the next morning. It has not been proved 
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by taking the statement of the Magistrate, 
and we muste hold that the Sessions Judge 
should not have accepted it in evidence without 
such proof. His explanation that the Magis- 
trate who recorded the statement was also 
the Committing Magistrate in the case is not 
unreasonable in itself, but is legally insuff- 
cient. Dying declarations are not covered 
by the provisioris of Chapter XLI of the 
Criminal Procedure Code, dealing with 
special rules of evidence in certain cases, 
and there is nothing in section 32 of the 
Evidence Act to justify a Court in going 
beyond the ordinary rule that every state- 
ment placed on the record must be properly 
proved. We desire to make this clear as 
an omission of the kind might in other 
cases cause serious trouble, but in the 
present case the second dying declaration 
adds nothing to the first, and its inadmis- 
sibility in evidence without further proof is 
for practical purposes immaterial. 

We consider the facts against the appel- 
lant to be so absolutely clear that no further 
discussion of the evidence is required. We 


entertain no doubt whatever that both’ 
murders were committed by Ghazi and we 


reject his appeal and confirm the sentence 
of death. He is a young man, but ths 
crimes committed were of so unusually atro- 
cious a character, that no other sentence 
could be properly passed. . 


Appeal rejected. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1449 or 1912. 
Norember 28, 1912. 

Present: —Mr. Justice Sharfuddin and 

Mr. Justice Coxe. ; 
MISRI GOPE—Accusep—PETITIONER 
VETSUS 
ABDUL LATIF—Comeramant— 


Opposite Parry. 
Prevention of Cruelty to Animals Act (Xa of 1890), 
8. 8—Offence committed in place which could be wit- 
nessed, by persons from lane—“Piri” dye, preparation 
of, from cow's urine. 
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> > ‘ 
The accused tortured his cows by depriving them 
„Of water, and they were tied up where their suffer- 
ingg could be witnessed by persons from the street: 
eld, that the cruelty fell within the purview of 
section 8 of the Prevention of Cruelty to Animals 
Act, 1890. 


Rule against the order of the Sub-Daputy 
Magistrate of Monghyr, dated July 22nd, 
1912, convicting the petitioner under section 
3 of the Prevention of Cruelty to Animals 
Act, 1890, and sentencing him to two weeks’ 
rigorous imprisonment and a fine of Rs, 25, 
which was affirmed on appeal by the Joint 
“Magistrate of that District on August 
22nd, 1912, i 

FAOTS.--The Municipal Zemadar on be- 

ing informed that the goalas of Mirzapur 
made ‘pirt’ (a kind of dye or paint made 
from the urine of cows) went to ac- 
cased’s house and found a pot containing urine 
on the verandah about five paces from where 
the cow was tied. There were only mangoe 
leaves placed in front of the animal which 
was in a miserable condition. The legs 
and hind quarters of the cow were wet 
and stained with a yellow liquid. 
t The Veterinary Surgeon testified that for 
the process of making ‘pir? only mangoe 
leaves are given to the cows for fodder and no 
water or other liquid is given them to drink 
unless it is apprehended that the animal 
would otherwise die of thirst. 

The finger or other instrument is inserted 
to touch the bladder which causes the 
urine to flow. 

It was contended on behalf of the peti- 
tioner that the act complained of did not 
constitute an offence under section 3 of the 
Act XI of 1890 unless committed within 
sight of any person and that there was no 
evidence to show that the Municipal Zemadar 
or ang one else had actually seen the occur- 
rence. 

The accused moved the High Court and 
obtained the Rule. 

Babus Dwarka Nath Mitter and Baisxuntha 
Nath Mitter, for the Petitioner. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

JUDGMENT.—This is a Rule on “the 
District Magistrate to show cause why the 
conviction and sentence should not be set 
aside, on the ground that the cruelty alleged 
did not tale place in the street or place 
referred to in section 3 of the Prevention 


of Cruelty to Animals Act (XI of 1890) so 
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as to bring the patitioner within the purview 
of that section, 

It appears that the petitioner tortured 
his cows by depriving them of water, and 
thai these cows were tied up where the 
sufferings of thé unfortunate animals could 
be witnessed by persons from the lane. 

In our opinion, it is clear that the offence 
comes witbin the Act, and we see no reason 
to interfere. ° 

The Rule is accordingly discharged. This 
order will also govern Revision Cases Nos. 
1450 to 1456 of 1912. 


Rule discharged. 


ALLAHABAD HIGH COURT. 
CRIMINAD Rearsxence No, 942 or 1912, 
January 4, 1913. 

Present: —Mr. Justice Tudball. 
CHAEDI—Appricant 
VETSUS 
MOHAMMAD ALI—Oprrosira PARTY. 

Workmen’s Breach of Contract Act (XUL of 1859}— 
Employer can put in motion —Magistrate’s power to take 
proceedings under the Act. 

Act XIII of 1859 oan be put in motion only by the 
employer. A Magistrate has no power to pass an 
order under that Act when the case before him is one 
under the Penal Code. š 

Criminal Reference made by the Sessions 
Judge of Cawnpore. ° 

Mr. A. P. Dube, for the Applicant. 

Mr. Satya Narain and Kamal-ud.din Ahmad 
Jafari, for the Opposite Party. 

JUDGMENT.—In this case, one Muham- 
mad Ali made a complaint against the present 
applicant, Chhedi, charging him with the 
offence of cheating, under section 420 of 
Indian Penal Code. He had prior“to that 
preferred a complaint under Act XIII of 
1859, but withdrawn that complaint and 
preferred a complaint of cheating. The 
Magistrate issued process to Chhedi, a date 
was fixed, evidence of the prosecution wit- 
nesses was téken and then a further date 
was fixed for their cros#examination. There 
were a few “postpdnements and the cross- 
examination did not take place. Then, 
suddenly, without examining the accused 
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or framing any charge against him or taking 
any defence and relying on the statements 
in thief of the prosecution witnesses, the 
Magistrate passed an order purporting to 
be under Act XIII of 1859, tothe effect 
that Chhedi was either at once to pay the 
advance of Rs. 60 or give security for Rs. 60 
with one surety, that he would make two 
pairs of boots every week for Muhammad 
Ali, in default of carrying out one of the 
two orders, already mentioned, he was to 
undergo rigorous imprisonment for two 
months. Chhedi was sent to Jail. The case 
has been referred to this Gourt by the 
learned Sessions Judge with the recommenda- 
tion that the order be set aside. Further 
comment is unnecessary. The Magistrate 
has acted quite illegally. There was no 
case under Act XIIL of 1859 before the 
Magistrate. That Act can only be put in 
motion by the employer. I set aside the 
order of the Magistrate and direct that the 
complaint of Muhammad Ali be heard de 
novo by some other Magistrate to whom 
the District Magistrate may think fit to 
transfer it and not by the Magistrate whose 
order has just been set aside. 


Order set aside, 


: PUNJAB CHIEF COURT. 

Crminat Revision Petition No. 437 or 1912, 

July 27, 1912. 

Present;—Sir Arthur Reid, Kr., Chief J udge, 
and Mr. Justice Rattigan. 
HMPEROR— COMPLAINANT 

versus 
WARYAM AND anoraer—Accusep. - 
Criminal Procedure Odde (Act V of 1898), ss. 4365, 

436, 437, 438—Prohibition contained $n section 435 (4) 

extends to section 438---Incompetency of Sessions J udge 

to report to Chief Court an order of the District Magistrate 
passed under section 485 of the Code, 
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The provisions of section 435 (4) of the Gode “of 
Criminal Procedure apply to all cases in which either 
a District Magisfrate or a Sessions Judge has taken 
action, or has refused to take action, under sections 
435, 436, 437 or 438 of the Code. The words ‘further 
application’ in section 435 (4) mean any other applica. 
tion in respect of the order in question of the inferior 
Oriminal Court. 

Petition for revision from the order of the 
Sessions Judge, Hoshiarpur Division, dated 
the 6th March 1912. 

The Government Advocate, for the Com- 
plainant. 

Sheikh Umar Bakhsh and R. B. Bakhshi 


Sohan Lal, for the Accused. 


ORDER.—The question for consideration 
is whether a Court of Session is empowered 
to report to this Court, under section 438 of 
the Code of Criminal Procedure, the order 
of a District Magistrate that further inquiry 
be held by an inferior Criminal Court into 
the case of an accused person who has been 
discharged by that inferior Criminal Court. 
Section 4385 of the Code was amended in 
1898 by the addition of sub-section (4):— 
“If an application under tbis section has 
been made either tothe Sessions Judge or 
District Magistrate, no further application 
shall be entertained by the otber of them.” 
The sub-section deals specially only with 
applications under section 435, and having 
regard to the language of section 433 (1) “on 
examining under section 435 or otherwise, 
the record of any proceedings,’’it is at first 
sight possible that section 485 (4) does not 


. apply to a report made by a Sessions Judge 


or District Magistrate on examining suo 
motu the record of any proceedings. 

The question has been dealt with by the 
Madras High Court in Kalimuthu v. Emperor 
(1) and In re Karpurasundaram Pillai (2). 
In the former case, it was held that under 
the recently enacted section 435 (4), it is 
certainly not competent for the District 
Magistrate to entertain an application for 
commitment to be ordered when the Sessions 
Judge had refused such an order and that 
the question remained whether the District 
Magistrate could act suo motu. It was held 
that it could not have been intended that 
what the District Magistrate might not do 
on an application could yet be done by him 
by dispensing with an application; ‘that the 
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reason for the prohibition was the avoidance 
of a conflict between the orders of two Dis- 
trict authorities having co-ordinate powers 
in the matter, that the reason’applied equally 
to cases when they acted suo motu, and that 
to hold otherwise would be to render 
nugatory the salutary prohibition enacted. 
In the latter case, it was held that a Sessions 
Judge could not entertain an application, the 
object of which was that he should call for 
the record of a case in which an application 
had been made to a District Magistrate under 
section 435 of the Code and refer the Dis- 
trict Magistrate's order to the High Court, 
the prohibition contained in section 435 (4) 
being as applicable to such an application, 
the object of which was that the Sessions 
Judge should revise the order passed by the 
District Magistrate in revision. 

The effect of these expositions of the law, 
in which we concur, is to extend the applica- 
tion of section 435 (4) to all cases in which 
either a Districh Magistrate or a Sessions 
Judge has taken action, or has refused to take 
action, under section 435 or 436 or 437 or 438, 
the object of the sub-section being, as stated by 
the Madras Court, the avoidance of a conflict 
between the orders of the District Magistrate 
and the Sessions Judge, and, in our opinion, 
the words “further application” in section 
435 (4) mean any other application in respect 
of the order in question of the inferior 
Criminal Court. 

For these reasons, we answer the question 
referred to in the negative. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revision Petition No. 78B or 1912. 
November 22, 1912. 
Present: —Mr. Stanyon, A. J. O. 
MAHAQDQHOGIR —Appricant 


. VCT3SUs 


EMPERO R-—-RESPONDENT. 

Criminal Procedure Oode (Act V of 1898), ss. 235, 
236, 237, 403, 494—Anterfois acquit or convict barr. 
ing ‘fresh prosecution—Penal Code (Act XLV of 1860), 
ss. 177, 203. 

One A. was killed by a shot from the gun of B.C., 
a Police Patel, and a relation of B. well aware of the 
faot, falsely reported that A. had died of fever. 0. 
was ' prosecuted finder section 203 of the Indian Penal 
Code. After a charge had been framed against him, 
it was found that the shooting of A. by B. was 
accidental. Thereupon the prosecution against O. 
was withdrawn, and hewas acquitted under section 
494 of the Code of Criminal Procedure: 

Held, that section 403 of the Criminal Procedure 
Code barred a fresh prosecution of A. on the basis of 
the same false report, for an offence under section 
177 of the Indian Penal Code. 

Section 403, Criminal Procedure (ode, embodies the 
rule as to pleas of auterfois acquit and auterfois con- 
vict subject only to the exceptions. 

Section 403 of the Criminal Procedure Oode is a 
carefully drawn section, and according to it where a 
person has been tried and convicted or acquitted for 
an offence arising oub of a particular set of facts, he 
cannot, while such conviction or acquittal remains in 
force, be again tried in respect of any offence based 
on the same facts, unless the case can be brought 
under one or other of the specific exceptions to the 
rule provided by the said section. 

Section 403 applies to an order of acquittal made 
under section 494 of the Criminal Procedure Code. 

Seotions 235, 286 and 237 of the Criminal Pro- 
cedure Code discussed in relation to section 71 of 


Penal Code. á 


Petition for revision against the order of the 
Sub-Divisional Magistrate, Yeotmal, - dated 
the 2nd October 1912. 


Mr. F, W. Dillon, for the Applicant, 
Mr. G. P. Dick, for the Orown. 


JUDGMENT.—It is necessary to state 
the facts. On the 9th June 1912, the 
applicant, who is the Tjaradar and working 
Police Patel of Nimbha in the Darwha 
Taluq of the Yeotmal District in Bast 
Berar, reported to the Darwha Station- 
house that one Uttamgir had died of fever. 
It was subsequently discovered that this 
report was wilfully false because, to the 
knowledge of the applicant, Uttamgir had 
been killed by 2 shot from the gun of 
one Zaba alias *Sukdeogir, a relation of 
the applicant. A Police investigation 
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resulted in Sukdeogir being sent up for 
‘trial under--section 304A, Indian Penal 
Code, for causing the death of Uttamgir 
‘bye arash or negligent act, while the 
applicant was prosecuted for an offence 
punishable under section 203, Indian Penal 
Code, on-the ground that he had given 
information which was false regarding an 
offence .which he knew to have been .com- 
mitted. Sukdeogir was tried by tha Sub- 
_Divisional Magistrate of Darwha, and 
convicted under section 804A, Indian Penal 
Code. He at once appealed to the Court of 
Session, and that Uourt acquitted him, 
holding the death of Uttat&mgir to have 
been acsidentally caused by the gun of 
Sukdeogir. This was on the 19th August 
1912. z 


Meanwhile, the trial of the present Ap- 

plicant had proceeded, and, on the 23rd 
July 1912, a charge had been framed against 
him whereof the material part is in these 
terms :— 
Ma That you, onor about the 9th June 
1912, at Nimbha, gave the information 
that Uttamgir died of fever while you 
knew that he died ofa gunshot on the 
Sth June 1912, and also that the informa- 
tion you gave was false, and thereby 
committed an offence punishable under 
section 203 of the Indian Penal Code.” 

Some witnesses for the defence were 
examined on the 8rd and 16th August 
1912. Then, apparently owing to the 
result of Sukdeogir’s appeal having become 
known, the prosecution was withdrawn, and 
the Court acquitted the applicant under 
section 494 of the Criminal Procedure Code, 
1898, as applied to Berar. The view taken 
by the officer conducting the prosecution 
appears to have been this, that since 
Uttamgir’s death had been found by the 
Court of Session to be dae to an accident, 
` and to have involved no offence, that judg- 
ment was binding on the Magistrate before 
- whom Mahadeogir was being tried, and 
that, therefore, the charge under section 
208, Indian Penal Code, could not be 
sustained. It is immaterial to discuss the 
soundness of this opinion, What is clear is 
this, that upon the record, there was evi- 
dence going to show, that if the report of 
Uttamgir’s death from fever wes false, then 
the present applicant was unquestionably 
- guilty of an offence under section 177, 
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indian Penal- Code, and not only” might 


‘a charge under that- section have been 


added to thé charge under section ,203, 
Indian Penal Code, on the 23rd July 1912, 
but, even after the latter charge became 
untenable in the way supposed by the 
prosecution, the case could have been pro- 
ceeded with in respect of the other offence. 
The course adopted was a withdrawal of 
the whole prosecution, resulting in an 
acquittal under section 494 aforesaid. 


Subsequently, a fresh prosecution was 
instituted against Mahadeogir for the offence 
under section 177, Indian Penal Code, based 
on the same act of giving false informa- 
tion. His pleain bar of the trial having 
been overruled, he has made the present 
application for an order to enforce section 
403 of the Code of Criminal Procedure, 
1898, as applied to Berar. The application 
has been opposed by the learned Standing 
Counsel on behalf of the Crown. 


I have earefully considered the law and 
authorities bearing on the question, and 


‘pressed before me by the learned Counsel 


on both sides; and, though I regret that 
the result will be an undoubted failure of 
justice, I am of opinion that this applica- 
tion must be allowed, because the second 
trial is clearly forbidden by section 403 (1), 
Code of Criminal Procedure, 1898. 


In order to arrive at an accurdte interpre- 
tation of section 403, which embodies 2 
general rule subject to specified exceptions, 
it is necessary to study sections 235, 236 and 
237 of the same Oode. First as to section 
235. Sub sections (1) and (2) deal with 
“one series of acts so connected together as 
to form the same transaction” while sub- 


section (3) deals with “several acts,” Now 
it is very easy to create confusion and 
difficulty by raising quibbles which are 


made possible by the infirmities of language. 
By giving different meanings tothe word 
“act,” an assault involving several blows 
with a stick, the writing of a single letter, 
the making of a single report, may equally 
be called (a) a single act, or (b) a series 
of acts forming one transaction, or (e) 
several acts which in combination produce 
a certain result. Therefore, it is iidispens- 
able to interpret such a sectidh as 235 in 
a broad and common sense way, and not by 
a technical dissection of the language em- 


“Vok XVII 


MAHADEOGIBE V. EMPEROR. 


Bi ployed. Regarded in the proper way, the 
distinction between the three sub sections is 
very clear. Reading the whole section with 
‘section 71 of the Indian Penal Code, wa 
get a four-fold result which may be stated 
thus:— 

First: ~A repetition in the same transac- 
tion of several criminal acts of exactly the 
same character may constitute one crime, 
e. g, a number of blows on one person, a 
number of lies in one continuous deposition, 
or a number of articles stolen at one 
house-breaking. That is a case covered 
by section 71, Indian Penal Code. 

Second:—A single transaction may give 
rise +o either— 


(1) several offences of a different character, 
each complete in itself and distinct from the 
other, e. g., criminal breach of trust accom- 
panied by falsification of accounts as a pre- 
liminary or a sequel to sach breach; or 


(2) several offences of the same character 
but affecting different persons, e.g., a single 
gunshot fired’ with criminal intent which 
injures two or more persons. 

Sach cases come under the first sub-section 
of section 235 afore-mentioned. 

Thirdly:—The same series of acts may con- 
stitute different offences. All may be 
charged, but only one offence can be re- 
garded as committed for the purpose of 
inflicting “punishment, eg., a person who 
sets fire to a ware-house. Here his act is 
an offence under section 435, and also under 
section 436, Indian Penal Code, and, though 
he may be charged for both, he cannot be 
punished for more than one of these offences. 
Herg we have a case under sub-section (2) of 
-section 235, aforesaid, and section 71, Indian 
Penal Code. : 


Fourthly:—An act, in itself an offence, may 

become either an aggravated form of that 
.offence, or a different offence, when combined 
‘with some other acts, innocent or criminal, 
Here we have a compound offence which, as 
well as its component minor offence, may be 
charged. under section 235, sub-section (3), 
of the Criminal Procedure Code; but again 
section 71, Indian Penal Code, controls the 
punishment. 

These ptovisions of the law must not be 
confused with the provisions laid down in 
‘section 35 of the Code of Criminal Procedure, 
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: Separable offences, which come under section 


71 of the Indian Penal Code, and may be 
charged under section 235, sub-sectiens (2) 
and (3) of the Criminal Procedure Code, are 
not distinct offences within the purview of 
section 35 of the latter Code: while sub. 
section (1) of section 235 seems to me to 
refer to distinct offences which are separately 
punishable. 


Next as to sections 236 and 237. Here 
we find, merely, _ Provisions against the de- 
feat of justice on technical grounds. Where 
an offence is proved by the evidence, but its 
legal definition is doubtful, or has been in- 
correctly given in the charge, then section 
233 or 237, as the case may be, is resorted 
to. They really dgal with particular instances 
which the language of section 235 might fail 
to cover, 


If now we turn to section 403 of the 
Criminal Procedure Code, we find, in the 
first section, the general rule which affirms 
the validity of pleas of autrefois acquit and 
autrefois convict. It is arule prohibiting a 
second trial, not merely for the same 
offence, but also, upon the same facts, for 
any other offence: and special provision ig 
made against any avoidance of this rule by 
any manipulation of section 236 or section 
237 of the same Code. Then follow the 
exceptions tothe rule, The first exception 
is in favour of an omission from the first 
trial of what could, and should, have 
formed a distinct part of it under sub- 


section (1) of section 2 aforesaid, 
The limitation of this exceptioa to sub- 
section (1) necessarily involves the 


exclusion of cases falling under the other 
sub-sections of section 235, where the several 
offences are separable for. the purposes of 
charging, but not distinct for the purposes 
of punishment. Bab the Legislature 
recognizes that even here a special case 
should be provided for, and, therefore, sub- 
section (3) of section 403 makés an exception 
in respect of a case which eventually falls 
under sub-section (3) of section 235. An 
illustration will make the matter ‘clear. A. 
causes hurt to B.and, as a consequence of 
the injury 60 inflicted, B. dies. <A. is tried 
and convicted of the hurt. If death took 
place before the trial and the fact was 
known to the Court which convicted A. of 
hurt, then A. could not again be tried for 
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the homicide under this sub-section, though 
he might be under sub-section (4). But if 
the death occurred after the trial for hurt, 
or, having occurred before the conviction for 
hurt, was not known to the convicting Court, 
then another trial for the homicide could 
be held under sub-section (3) fof section 403. 


The remainder of section 403 does not’ 


concern us in the present case. Itis a 
carefully drawn section, and ] am olear that 
where a person has been tried and convicted 
or acquitted for an offence „arising out of a 
particular set of facts, he cannot, while such 
conviction or acquittal remains in force, be 
again tried in respect of any offence based 
on the same facts, unless the case can be 
brought under one or other of the specific 
exceptions to the rule previded by the said 
section. 

Now to apply this law to the present case. 
The accused was tried under section 208, 
Indian Penal Oode, and the withdrawal of 
the prosecution after a charge had been 
framed resulted in an order of acquittal 
made under section 494 of the Criminal 
Procedure Code. Thatis a valid acquittal 
to which section 408 applies, and it is 
admittedly still in force. The main essential 
of an offence under section 203, Indian 
Penal Code, is the giving of information 
known to the giver to be false. That is 
also the main essential of an offence under 
section 177, Indian Penal Code. The 
making of a false report is one act, or one 
series of acts forming a single transaction. 
If the persh making such report is legally 
bound tq furnish information toa public 
servant on the subject-matter of that report, 
then he has committed an offence under 
section 177. If the report relates to an 
offence as to which the person making it has 
the knowledge or belief specified in section 
203, then an offence under that section is 
committed. In the present case, both these 
elements were present. By making the one 
false report, ethe applicant simultaneously 
offended under sections 177 and 203, Indian 
Penal Code, and conld have been charged 
either under section 235, sub-section 2 or 
section 236 (supposing the fact was doubtful 
that any offence had been committed); or, 
having been charged with an offence under 
section 203. Indian Penal Oode, he might, 
under section 237, Criminal Procedure Code, 
have been convicted under section 177, 


INDIAN OASES. 


(1913 


Indian Penal Code, the fact tried sande 
decided being always the single one whether 
he had made, af true, a report which he 
kaew, or must have believed, to be falSe. 
Bat the case cannot be brought under sub- 
section (1) of section 235 of the Criminal 
Procedure Code, because the two offences, 
so to speak, overlap on the one report com- 
mon to both of them, and are not, therefore, 
distinct. There was an offence under section 
177, Indian Penal Code, completely proved 
against the applicant in the course of the 
trial under section 203, Indian Penal Code, 
and the advisers of the Orown fell into error 
in withdrawing the entire prosscution, 
instead of merely dropping the charge under 
the latter section and asking for a conviction 
under the former. Itis too late now to 
remedy that error. Section 403 bars the 
present trial. I, therefore, set aside the 
proceedings under section 177, Indian Penal 
Code, as ultra vires, and direct that the 
applicant do stand discharged of all further 
criminal responsibility for the false report 
made by him in June 1912 asto the death 
of Uttamgir. 


PUNJAB CHIEF COURT. 
Criminal Revision Petition No. 1028 or 1912. 
November 15, 1912. 
Present:—-Mr. Justice Beadon. 
BOGHA—Acousep—PrritioneR 
VETSUS 
HMPHROR— PROSEGUTOR— RESPONDENT, 
Oriminal Procedure Code (Act V of 1898), sês 145, 
439 —Possession—Removal of tharra—Defective inquiry 

~ Revision. 

Under section 145, Criminal Procedure Code, 1898, 
the Magistrate has no power to remove any super- 
structure on the disputed land and is not concerned | 
with the question of title. All that he can do is to 
maintain possession after due inquiry in strict com- 
pliance with its provisions. 

Where there is no evidence showing a likelihood of 
a breach of the peace and no inquiry is madein the 
case, an order under section 145, Criminal Procedure 
Code, cannot be sustained. 

Oase reported by the Sessions Judge, 
Ferozepore, with his No. 884 of 27th June 
1912 h 1 

FACTS.— The accused made some 


tharrag on common lang in the village, and 
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the * Magistrate fearing a breach of the 
peace has directed the removal of these 
therras. 

“The accused was directed by R. B. Tilok 
Chand, exercising the powers of a Magistrate 
of the first classin the Ferozepore District, 
by order, dated 13th March 1912, under 
section 145 of the Criminal Procedure Code 
to remove tharra No. 1 within 2 weeks.” 

GROUNDS.— The action for removal 
might have been appropriate under the Land 
Revenue Act, andif there had been danger 
of a breach of the peace, proceedings under 
section 107, Codeof Criminal Procedure, might 
have been ordered. 

“The order for the removal of the tharras 
is clearly ultra vires under section 145, 
[vide Paryag Mahaton v. Gobind Mahaton (1) ] 
and the only order the Magistrate could have 
passed would have been one under section 145 
or 146 for possession or attachment, 

“The proceedings are also defective because 
there has been no inquiry as to period of 
possession, the rival parties have not, as 
required by section 145 (1), been made parties 
to the proveedings, and there are further 
minor irregularities in the procaedings. 

“E recommend revision on the grounds, 
however, that the rival parties have not been 
made parties, that there has been no inquiry 
as to possession and lastly that the order as 
to removal is ultra vires.” 

Mr. Bent Parshıd Khosla, for the Peti- 
tioner. 

ORDER.—It appears that when the 
Sab-Divisional Magistrate was on tour in a 
village, the Jamburdars and others informed 
him that certain persons had made platforms 
in frgnt of their houses in the village chauk, 
and that there was a danger of a breach of 
of peace. On this, the Magistrate purporting 
to act under section 145, Cude of Criminal 
Procedure, issued notices to three persons, 
namely Rupa, son of Daya Ram, Bagha and 
Ram Karan to show cause why the platforms 
should not be removed. 

Rupa, son of Daya Ram, Bagha and Sohan 
Lal, brothers of Ram Karan, appeared bafore 
the Magistrate and their statements were re- 
corded, aud of the persons objecting to the 
platforms, two only, z. e., Rupa, son of Ganga 
Ram and Tara Chand were examined. 

No other“evidence was taken or inquiry 


(1) 32 Ç. 602; 9 C. W. N. 862; 2 Cr. L. J, 582. 
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made and on these proceedings, the Magistrate 
ordered removal of the platforms within two 
weeks. There was no evidence of a,likeli- 
hood of a breach of the peace. 

There was no inquiry as regards existing 
possession and, the Magistrate had no powers, 
under section 445, Criminal Procedure Code, 
to order removal of the platforms. 

The Magistrate was not concerned with 
the question ofetitle—all he could do was to 
maintain existing possession, 

The order passed by the Magistrate ig 
illegal and is accordingly set aside. 

i Order set aside 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1609 or 1912, 
January 10, 1913. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Coxe, 
PHANINDAR SINGH—Partitionge 
versus 
EMPEROR—Opposire Parry, 

Bengal Tenancy Act (VIII of 1885), s. 58 cl. (3)—~ 
“Collector,” meaning of —Sub- Divisional Officer authoris. 
ed to discharge functions of Cotlector—Inquiry by Col. 
lector into case of withhoiding receipt by landlord—~ 
Transfer of inquiry to Sub-Divisional Officer— Validity 
Jurisdiction of Collector to transfer inguiry—Proceed- 
ing under section 476, Criminal Procedure Code, record- 
ed by Sub-Divisional Officer, if within power. 

A Collector has jurisdiction to transfer an inquiry 
under section 58, clause (3), of the Bengal Tenanoy 
Act, into a case of withholding receipts by a landlord 
to a Sub-Divisional Officer who is authorized by the 
Government to discharge the functions of a Collector 
under that section. s 

Consequently, the Sub-Divisional Officer is within 
his powers if in that inquiry he records a proceeding 
under section 476 of the Criminal Procedure Code, 

Rule against the proceedings taken against 
the petitioner under section 476 of the 
Criminal Procedure Code by the Sub- 
Divisional Officer of Barh. 

Mr. 8. P. Sinha and Babu Dwarka Nath, 
Mitter, for the Petitioner. . 

Mr. P. L. Roy and Babu Ambika Pada 
Ohowthury, for the Opposite Party. 


JUDGMENT.—This is a Rule calling on 
the Collector of Patna and also on the 
opposite party to show cause why the order 
passed by the Sub-Divisional Officer of Barh 
on the 29th October 1912, directing pro- 
ceedings to be drawn up against the petitioners, 
under section 476, Criminal Procedure Code, 
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should not be set aside on the ground that it 
was passed without jurisdiction. 

Ib appears that on a complaint by one 
Reaktoo Singh, a proceeding was instituted 
against the petitioner under clause 3 of sec. 
tion 58 of the Bengal Tenamcy Act. The 
Collector of Patna transferréd this to the 
Sub-Divisional Officer of Barh. This officer 
passed an order on the 14th October 1912. 
During the pendency of the proceedings 
before the Sub-Divisional Officer, two other 
applications were made by two other tenants, 
similar to the one made by Raktoo Singh; 
and Raktoo Singh also put in another before 
this officer; whereupon an order was passed 
to this effect “Notice has already been served. 
Eile.” During the proceedivgs under sec- 
tion 58, the petitioner put ina number of 
counter-foils in order to show that he had, 
as a matter of fact, on receipt of rent from 
the tenants, made over to them printed 
receipts. The Sub-Divisional Officer came 
to the conclusion that these counter-foils 
were forged documents; and he thereupon 
recorded a preceeding onthe 14th October 
1912, under section 476, Criminal Procedure 
Code, for prosecution of the petitioner, under 
section 193, Indian Penal Code. 


An application was made to this Court 
on the ground that this order for prosecution 
“was ultra vires inasmuch as the Sub-Divi- 
sional Officer had no jurisdiction in the 
matter, and it was also pointed out that the 
Collector of Patna had no jurisdiction to 
transfer the*inquiry into the complaint of 
Raktoo Sjngh to the Sub- Divisional Officer 
of Barh. Thereupon this Rule was issued. 


The contention on behalf of the petitioner 
is that section 58 of the Bengal Tenancy Act 
refers to the powers given to the Oollector 
for the purpose of an inquiry under that 
‘section and that the Sub-Divisional Officer 
was nota Collector. Then, it is also con- 
tended, that even supposing that all Sub- 
Divisional Officers are Collectors, the Collec- 
tor of the District had no power to transfer 
an inquiry, under section 58 of the Bengal 
Tenaucy Act, to another officer who had the 
powers of a Collector. Onur attention has 
been drawn to clause (16) of section 3 of the 
Bengal Tenancy Act, which defines the word 
Collector. According te that? clause, a 
Collector means a Collector of a District, or 
.any other person appointed by the Local 
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Government to discharge any of the fanctiongs 
of a Collector gander this Act. And it is 


‘contended that the Collector of a District%s, 


no doubt, a Collector under this definition 
and that any other officer would become a 
Collestor if appointed by the Local Govern- 
ment to discharge any of the functions of a 
Collector. < 

The learned District Magistrate has sub- 
mitted to this Coart an explanation. In it 
he refers to Government Notification No. 1579 
T. R., dated the 19th September 1910, and 
published at Part I, page 1323 of the Cal- 
cutta Gazette of the 28th idem: and he 
points out that under this notification “all 
the Sub-Divisional Officers are authorised to 
discharge in their respective sub-divisions 
the functions of a Collector under sec- 
tion 88 of the Bengal Tenancy Act.” So 
there can be no doubt that Sub-Divisional 
Officers under this notification are also Ool- 
lectors, 

We now proceed to deal with the question 
whether the Collector of Patna had any 
jurisdiction to transfer the inguiry under 
section 58 of the Bengal Tenancy Act to the 
Sub- Divisional Officer of Barh, who was also 
under the above notification, a Collector. 
Under section 20 of Regulation IX of 1833, 
ib is provided that a Deputy-Collestor ap- 
pointed under this Regulation should be in 
all respects subordinate to the Collector 
under whom they may be placed, and is re- 
quired to perform all duties assigned to him 
by that functionary. Under section 21, it is 
in the discretion of the Collector to employ 
them generally in the transaction of any part 
of the duties of a Collector. 

A Sub-Divisional Officer is nonethelyss a 
Deputy Collector because he is specially 
authorised to perform certain functions of a 
Collector and a Collector, in our opinion, is 
authorised tə transfer to him collectorate 
work which he has power to perform, 
though, having regard to the wording of the 
Tenancy Act, it may well be that an inquiry 
under section 58 wonld not be transferred to 
him, if he were not specially authorised to 
perform the functions of a Collector. We 
think, therefore, that the action of the Sub- 
Divisional Officer was within his powers. 

For these reasons, the present Rule is dis- 
charged. ii 

Rule discharged, 
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; PUNJAB CHISF COURT. 
CrrminaL Revision Petition No, 1813 
or 1912. 

February 28, 1913. 
Present:—Mr, Justice Kensington. 
EMPEROR— APPLIOANT 
versus 


AMIR KHAN AND otaers—Accusen. 

Penal Code (Act XLV of 1860), s. 353-—~ Public ser- 
vant enecuting orders of his swperiors~-Orders right or 
wrong—Assault, 

An assault made on a public servant acting in 
obedience to the orders of his superioss, is punishable 
under section 353 of the Penal Code, the question 
whether those orders were right of wrong being im- 
material in the case, 

A Tahsil chaprast was sent by the Tahsildar to seize 
camels for transport. The camel-men assaulted the 
chaprasi while he wasin the act of seizing their 
camels: 

Held, that the camel-men were guilty of an offence 
under section 353, Penal Code. 


Case reported by the Sessions Judge, 
Hoshiarpur. Division, with his No. 2368 of 
25th November 1912. 


FAOTS.—Amir Khan, Umar Din and Piru 
three camel-men have been convicted under 
section 353, Indian Penal Code, for assault- 
ing a Tahsil chaprass who was sent to seize 
camels, 


The accused on conviction by Bhai Narain 
Singh, exercising the powers of a Magistrate 
of the lst blass in the Hoshiarpur District, 
were sentenced by order, dated the 29th June 
1912, under section 353 of the Indian Penal 
Code, to pay a fine of Rs. 10 each or in 
default one month’s rigorous imprisonment 
each, 


The Gnes have been realized. 


GROUNDS.—By rulings, in ve the peti- 
tion of Rakhmajt (1), see also Emperor v. 


Allah Bakhsh (2), it would appear that_ 


a conviction for assaulting ‘a public ser- 
vant cannot be maintained where such 
public servant is not acting within his 
legal rights. In the present case, the 
seizure by the chaprast appears to have 
been illegal and the accused were justified 
in resenting it. Itisa pity that powers are 
not given to make such seizures for without 
some compulsion, it is often difficult to get 
transport. Weth these remarks, I forward 


(1) 9 B. 558. 
(2) 105 P. L, R. 1904; 1 Cr. L. J. 986, 
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the files to the Chief Court with a recom- 
mendation that the fines be refunded. 

ORDHR.—The petitioners have not been 
traced, but itis unnecessary to keep this 
reported case sending any longer as I am 
quite unable to support the view taken by 
the Sessions Judge. i 

That veiw is based on a misunderstanding 
of the raling in Muhammad Bakhsh v. Emperor 
(3), and certain High Court ralings referred 
to therein. i 

The complainant was a public servant and 
as such he was bound to obey the orders of 
his superiors whether those orders were 
right or wrong. The petitioners had no 
right to assault hjm in the execution of his 
duty, and as they did assault him, the Magis- 
trate was justified in convicting them under 
section 353, Indian Penal Code, and award- 
ing sentences of fine. It is possible that tha 
petitioners may have been entitled to say 
that the orders given to the complainant 
were wrong and need not be obeyed, but 
they had noright to visit their displeasure 
This has been ex- 
plained in Abdul Gofur v. Queen- R mpress 
(4), one of the rulings referred to in 
Muhammad Bakhsh v. Emperor (8), and 
public servants must be protested in the exe- 
cution of their duty. 


I see no sufficient ground for interference 
on revision. The records will be accordingly 
returned bə the Sessions Court without fur- 
ther action, 

| 4 


(3) 16 P. R. 1904 Or; 1 Or, L. J. 1091. 
(4) 23 0. 896 at p. 898. 


ALLAHABAD HIGH COURT. 
URIMINAL Revision Petition No. 20 op 1913, 
January 24, 1913. 
Present:—-Mr. Justice Tudball. 
MUSAI LAL—PETITIONER 


VETSUS 
KASHI PRASAD AND OTHERS— OPPOSITE 


PARTY. < 
Penal Code (Act XLV of 1860), s. 422—Fruudulent 
transfer. 
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In order to secure a debt, A. hypothecated a house 
and gob the deed duly registered. A year afterwards, 
he sold the house to another person: 

Held, that A. was not guilty of an offence under 
section 422 of the Indian Penal Code: 


Mr. Sorabjz, for the Applicant. 

Mr. Sital Prashad Ghose, for the O ee 
Party. 

JUDGMENT.—The appiligant in the ie 
sent case obtained a decree against the accused 
persons ea parte. The case was re-heard 
and the parties came to a compromise on the 
94th of February 1911 and according to 
that compromise, the accused persons gave 
security for the debt. The security given was a 
house situate in Patna. The litigation took 
place in Mirzapur. A deed was executed by 
the accused persons, under which they 
hypothecated the house in question, and was 
duly registered. A year afterwards they 
sold the property to another person. On 
these facts, a complaint was filed by the pre- 
sent applicant charging the accused persons 
with an offence under section 422, Indian 
Penal Code. This was done at Mirzapar. 
An objection was taken that the Mirzapur 
Court had no jurisdiction to entertain the 
complaint and both the Courts below have 
sustained that objection. The complainant 
has come on revision, but it seems to me 
that it is unnecessary to decide the question 
of jurisdiction for two reasons, first, that the 
act of which complaint was made does 
not constitute an offence under section 422, 
Indian Pefal Code. In no sense, under the 
language used in that section, can the accused 
person be said to have prevented any debt 
or demand due to himself, from being mada 
available for the payment of his debts. In 
the next place, the property having been 
hypothecated under a registered document, 
the accused persons had every right to 
transfer what interest was left to them in 
the property to any body who was willing 
to purchase. The mere transfer of his 
interest by a mortgagor cannot be said to be 
fraudulent or dishonest merely because he has, 
asa matter of fact, previously mortgaged his 
property. The facts on which the complaint 
is made are to be found in the statement of 
the complainant recerded by the Magistrate on 
the 16th of May 1912,and og those facts, it 
cannot be said that the accused persons are 
guilty of any offence. They certainly 
do not constitute an offence under section 
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422 and the learned Counsel for the applicant 
has failed to*show what other offence 
they can possibly constitute. For these 
reasons, I see no reason whatever for interfer- 
ing in revision. The application is rejected. 
Application re ected. 


PUNJAB CHIEF COURT. 
ORIMINAL APPRAL No. 569 or 1912. 

e March 1, 1913. 
Present:—Mr. Justice Kensington and 
Mr. Justice Beadon. 
EMPHROR—Compcarnant—APPBLLANT 
VErSUS 
GAMAN AND oTHERS—AOCCUSED — 


RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), s. 100— 
Search warrant—Irregular—Resistance—-Penal Code 
(Act XLV of 1830), ss. 99, 147, 225B, 332, 828 —Right 
of private defence. 

In a search warrant under section 100 of the 
Criminal Procedure Code, the name and designation 
of the Police officer or other person who was to exe- 
cute the warrant was inadvertently omitted. The 
warrant was made over to the Assistant Court Inspec- 
tor who by an endorsement sent it to the Sub-Lnspector 
of the Thana and not to the officer for the time being 
in charge of the Thana. When the warrant reached 
the Zhana, the Sub-Inspector was temporarily absent, 
and the head constable, who was for the time being 
in charge of the Thana, proceeded to execute the 
warrant. The woman searched for was found and 
apprehended with a view to producing her in Court 
in accordance with the warrant. The accased, how- 
ever, who were l4 in number, took possession of the 
woman by force, and in the fight which took place the 
Police officer received injuries: 

Held, that the accused could not be held to be pro- 
tected by a right of private defence. They could not 
be convicted under sections 225 B and 332 of the 
Code, but if the prosecution could establish tat hurt 
was caused and that the causing of hurt was a com- 
mon object of the accused, they would be liable to 
punishment under section 147, Indian Penal Code, or 
ifit were found that hurt was caused by less than 
five persons, the persons who caused hurt would be 
liable to punishment under section 323 of the Indian 
Penal Code. 


Appeal from the order of the Magistrate, 
Ist class, in the Gujrat District, exercising 
enhanced powers under section 30 of the 
Criminal Procedure Code, dated the 28th 
May 1912, acquitting the respondents. 

; The Government Advocate, for the Appel- 
ant. 

JUDGMENT.—This is an appeal institut- 
ed by order of the Local Government under 
section 417 of the Code of Oriminal Pro- 
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cedure in a case in which the respondents 
weve charged with offences punishable under 
sections 147, 225B and 332 of the Indian 
Penal Code and have been acquitted. 

Notice of the appeal has been served on 
all the respondents except Nur Mahi and 
the Government Advocate has elected to 
withdraw the appeal as against Nur Mahi 
and to proceed withit orly as against the 
other respondents. 

On the 31st of January 1912, one Fateh 
Ali, alleging that Musammat Niamat Bibi 
was his wife and that she had been con- 
cealed and wrongfully confined in the house 
of one Gaman, applied to a Magistrate of the 
first class for the issue of a search warrant 
under section 100, Criminal Procedure Code. 
This application was granted and a warrant 
was issued but the name and designation of 
the Police officer or other person who was to 
execute the warrant was inadvertently 
omitted and the space in the printed form 
intended for this purpose was left blank. 
The warrant appears to have been made over 
to the Assistant Court Inspector who by an 
endorsement sent it to the Sab-Inspestor of 
the Thana and not to the officer for the time 
being in charge of the Thana. When the 
warrant reached the Thana, the Sub-Inspector 
was temporarily absent and Head Constable, 
Muhammad Hussain, who was for the time 
being in charge, proceeded to Gaman’s house, 
on th February 1912, to execute the warrant 
accompanied by Bahawal a constable, Fateh 
Ali and others, 

The alleged facts on which the charges 
were framed against the respondents are 
as follqws: It is said that in execution of 
the warrant, Musammat Niamat Bibi was 
found and was apprehended with a view to 
producing her in Court in accordance with 
the warrant; that on Gaman’s cry for help 
the other respondents came to his assist- 
ance, that all the respondents, who are 14 
in number, took possession of the woman 
by force; and thatin the fight which thus 
took place, the two Police officers, Fateh Ali 
and three others on one side and three of the 
respondents on the other side received injuries. 

The Magistrate came to no finding on the 
merits bat taking the facts as alleged by the 
prosecution, He held that the search warrant 
being illegal, the action of the respondents 
does not fall within the purview of para: 
graph I of section 99, Indian Penal Oode, 
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and that they are, therefore, not guilty of 
any offence. He accordingly acquitted the 
respondents on this technical ground. 

The warrant, which was defective, did not 
give authority? to the Head Constable to 
conduct the search or to apprehend the 
woman, and there is, no doubt, good autho- 
rity for the view, that the respondents in the 
circumstances alleged by the prosecution 
could not be convicted of offences falling 
under section 225B and section 482 of the 
Indian Penal Code but, as regards the 
charge under section 147, Indian Penal 
Code, the Magistrate seems to have mis- 
understood the provisions of section 99, 
Indian Penal Code., 

The Head Constable was clearly acting in 
good faith under the colour of his office, and 
his act could not reasonably have caused the 
apprehension of death or of grievous hurt. 
Section 99, Indian Penal Code, provides that 
there is no right of private defence against 
such an act notwithstanding thatthe act 
may not be strictly justifiable by law. 

Abdul Gofur v. Queen Empress (1); Raman 
Singh v. Queer-Hmpress (2); Queen- F mpress v. 
Dalip (3) and Queen-Hmopress v. Pukoat Kotu 
(4), all refer to cases of resistaace offered to 
acts not strictly justifiable by law but done 
in good faith by public servants. 

In Abdul Gufur v. Queen-Hmpress (1), it 
was held that a conviction under section 186, 
Indian Penal Code, could not be maintained 
but ib was pointed ont that, if the person 
obstructing the execution of Lhe wargané had 
assaulted the public servant, he would have 
been liable to punishment under section 352, 
Indian Penal Code. 

In Raman Singh v. Queen-Hmpress (2), ib 
was held that a conviction under section 353, 
Indian Penal Oode, could not be maintained 
but the accused were convicted of rioting 
under section 147, Indian Penal Coda.» 

In Queen-Hmopress v. Dalip (8) sit was held 
that a conviction under section 332, Indian 
Penal Code, could not be maintained but 
that the accused might properly be convicted 
under sections 147 and 323, Indian Penal Code. 

In Queen-Hypress v. Pukot Kotu (4), an 
acquittal was set aside wjth special reference 
to section 99, Indian Penal Codes, and the 
case was remanded for disposal on the merits, 

(1) 230. 896, (2) 28 ©. 411, 

(3) 18 A. 246; A. W. N. (1896), 48. 

(4) 19 M, 349. 
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- Debi Singh v. Queen-Hmpress (5) and 
Muhaħnmad Buksh v. Emperor (6) are 
cases relating to escapa from arrest effected 
under defective warrants. In the former, 
criminal force had been used end convictions 
under sections 225B and 353, Indian Penal 
Code, were set aside and in the latter, in 
which there was apparently no assault, the 
conviction under section 225B was set 
aside, It is true that in these two cases 
there was no conviction tinder section 323 
or section 352, Indian Penal Code, but the 
liability of the accused to punishment under 
these sections and the provisions of section 
99, Indian Penal Code, were not referred 
to or considered. 

In view of these authorities and of the 
express provisions of section 99, Indian 
Penal Code, the respondents in the present 
case cannot be held to be protected by a 
right of private defence, They cannot be 
convicted under sections 225B and 332, 
Indian Penal Code, bat, if the prosecution 
can establish that hurt was caused and that 
the causing of hurt was a common object 
of the respondents, the respondents would 
be Hable to punishment under section 147 
Indian Penal Code or, if it were found that 
burt was caused by less than five persons, the 
persons whocaused hurt would be liable to 
punishment under section 323, Indian Penal 
Code. 

We accordingly set aside the acquittal 
of all the erespondents except Nur Mahi, 
and, as against all the respondents except 
Nur Mahi, we direct that the case be res- 
tored to the Magistrate’s file and that it be 
disposed of on the merits, 


Appeal allowed. 
(5) 28 0. 399; 5 C. W. N. 413. 
(6) 16 P. R, 1904 Ox; 1 Or. L. J. 1091. 


ALLAHABAD HIGH COURT. 
Criminar Revisron Petition No. 857 or 1912. 
November 27, 192. 
Present:—Me,. Jastice Tudball. 

UDIT NARAIN DUBE AND OTAERS— 
APPLIGANTS 

x versus 


EMPEROR~Obvposire Parry. 
District Registrar not subordinate to High Court— 
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High Court powers to interfere with the order of the 
District Registrar —Practice—Revision—Criminal Proce- 
dure Code (Act V of 1898), ss. 489, 476. 6 

A District Registrar is not a Court subordinate to 
T High Court on the Civil, Oriminal or Revenue 
side. 

The High Court has no power to interfere with an 
order of the District Registrar impounding a docu- 
ment and calling upon a person to show cuuse why he 
should not be prosecuted for forgery. 


Oriminal revision from an order of the 
Distri2t Registrar of Mirzapur. 

Mr. D. B. Sawhny, for the Applicants. 

Mr. Matcomson, for the Crown. 

J UDGMENT.—This application has arisen 
out of the following facts:—The District 
Registrar of Mirzapur had before him an 
application in reference to a certain document 
for an order of compulsory registration of 
that document. The Sub-Registrar had 
refused to register it on the ground of denial. 
After making some inquiry, the District 
Registrar refused to register it on the ground 
that he believed the document to ba a forgery. 
He passed the order on the 27th of July 
1912. Immediately below the order he 
recorded the following order: — 

“The deed in question is impounded. An 
inquiry will be held by me under section 476, 
Criminal Procedure Code, on my return from 
leave. The writer of the deed, the attesting 
witnesses, Khub Lal and Udit Narain, will 
be called on to show canse why they should 
not be prosecuted for forgery.” « 

So far no action appears to have baen 
taken by the District Registrar. Presum- 
ably, the present application, though it does 
not say so, asks this Court on the Criminal 
side to pass an order that the District Regis- 
trar should make no such inquiry. The 
District Registrar may or may not have 
power to pass such an order qua District 
Registrar. He may or may not have power 
as District Registrar to make the inquiry gua 
District Registfar or even gua as a private 
person. But with that I have nothing to 
do. I fail to sce that I have power to forbid 
a District Registrar to make an inquiry into 
the matter if he so pleases. He is not a 
Ceurt subordinate to this Court either on 
the Civil, Criminal or Revenue side, and it is 
a matter in which at this stage I see no 
ground for interfering even if I kad power 
to do so. The application is rejected. 

Application rejected. 
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ALLAHABAD HIGH COURT. 
Execution First Civit Arasan No, 303 
s or 1912. 

February 18, 1913. 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Banerji. 
HIRA PRASAD PANDEY~Deocren- 
HOLDER— APPELLANT 
VErTsUS 
KASHI PRASAD AND OTHER8S— 


RESPONDENTS. 

Execution of decree-—Decree conditional on redemp- 
tion of prior morigage—Prior mortgaye redeemed after 
period of limitation — Time bar, . 

A decree was passed in 1885 on foot of a mortgage. 
Applications for execution of the decree were made 
until 1897. In 1897, a prior mortgagee, who had not 
been impleaded to the suit of 1885, obtained a decree 
that the decree-holder of the 1885 decree was not en- 
titled to bring the property to sale until he paid the 
prior mortgage. The prior mortgage was redeemed in 
1910, and the decree of 1885 was then put in execu- 
tion: 

Reld, that the decree was time-barred, as the 
redeeming of the prior mortgage was entirely in the 
hands of the decres-holder. 


Hxecation firat appeal against the decision 
of the Subordinate Judge of Gorakhpur, 
dated the Lith of July 1912, 

Mr. Purushottam Das Tandin, for the 
Appellant. 

Mr. Permeshwor Dyal, for the Respond- 
ents, 


JUDGMENT.—This appeal arises out of 
an application for the execution of a decree 
which has been dismissed by the Court 
below. The decree was passed on a mort- 
gage in 1885. Applications for execution 
were made until the year 1897, when a 
proclamation was issued for sale of certain 
property. The 20th of July 1897 was 
fixed for the sale of the said property. 
Thereupon, Ram Narain and others, who 
held a prior usufractuary mortgage of the 
2nd of July 1880 in respect of the same 
property, brought a suit for a declaration 
that the decree-holder was not entitled to 
bring that property to sale without redeem- 
ing the prior mortgage. In view of the 
course of rulings of this Court which 
existed at that time, the claim was deereed 
on the 26th of November 1897. The 
decree passed in that suit was to the 
effect that so long as the prior mortgage 
existed, thé decree-holder was not entitled 
to bring the property to sale. The effect 
of the decree was that the property could 
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not be sold subject to the prior 
mortgage and it could not be sold until 
the mortgage was redeemed. In substance 
the decree of the 25th of November 1£97 
added a further condition to the decree of 
1885 imposinf on the decree-holder the 
liability to redeem the prior mortgage 
before he could bring the property to sale 
under his own, subsequent mortgage, The 
decree was never executed since the year 
1897, The present application for execu- 
tion was made on the lst of February 
1912, It is contended on behalf of the 
decree-holder that the decree of the 26th 
of November 1897 imposed an obstacle in 
the way of his executing the decree and 
that time did not begin to run against 
him until he redeemed the prior mortgage 
of 1880, which he did in 1910, and that, 
therefore, he was eutitled to execute the 
decree. Weare unable to agree with this 
contention. It is true the decree of 1897 
declared that the decree-holder must redeem 
the prior mortgage before he could sell 
the property buat there was nothing to. 
prevent the decree-holder redeeming the 
prior mortgage at once, that is, within 
the time allowed by law for applying for 
the execution of the decree. In other 
words, the removal of the so-called obstacle 
was entirely in his own hands. If he 
chose to wait for 13 years, it was his own 
fault that the decree is no longer capable 
of execution. Ib was next contended that 
the decree-holder wasa minowuntil March 
1907. Assuming that this was so, his present 
application is beyond three years from the 
date of his attaining majority. From either 
point of view, therefore, the application for 
execution is time-barred and the order of the 
Court below is right. 

We accordingly dismiss the appeal with 
costs. 


Apah demeset 
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SARASWATI DASEE Y, BIRAJ MOHINI DASER. 


CALCUTTA HIGH COURT. 
Oxpinary ORIGINAL Crvin Sum No. 365 
° or 1911. 

. February 7, 1913. 
Present:—-Mr. Justice Imam. 
SARASWATI DASEE—P atntire 

versus * 
BIRAJ MOHINI DASHE—Derenpant. 

Leave of Court— Letters Patent, cl. 12—Leave not 
endorsed on plaint by inadvertence, áf can be subse- 
quently endorsed as of date of presentation of plaint— 
Objection that leave had not been obtained, if can be 
waived— Waiver to be presumed if defendant takes steps 
in furtherance of suit to trial, 

Where through some inadvertence, the leave under 
clause 12 of the Letters Patent declared by the 
Registrar was not endorsed on the plaint: | 

Held, that the leave could not, subsequently, be en- 
dorsed as of the date on which the plaint was pre- 
sented for admission. e 

The granting of leave is a judicial act perform- 
able by a J udge ofthe Court alone. Leave declared 
by the Registrar is not a proper leave. 

An objection that such leave had not been properly 
obtained might be waived, and would be considered 
to have been waived if the defendant has taken steps 
in the furtherance of the suit to its trial, for example, 
if the defendant has filed a written statement, moved 
several steps towards the trial or entered on cross- 
examination of the plaintiff who was examined on 
commission, 

Laliteswar Singh v. Rameswar Singh, 34 O. 619 at 
p. 627; 2 M. L. T, 406;5 O. L. J. 405; 110. W. N, 649 
followed, i 


Mr. B. O. Mitter, Standing Counsel, in- 
structed by Babu Jotindra Nath Mitter, Solis 
citor, for the Plaintiff, 

Messrs. O. R. Dass and P. N, Chatterji, 
instructed by Baba S. 0. Mitter, Solicitor 
for the Defandant. 

JUDGMENT.—The plaintiff has instituted 
this suit @gainst her mother and two brothers 
on allegations that nevessitate leave of the 
Court, under clause 12 of the Letters Patent 
before the reception of the suit, In he? 
plaint, the plaintiff has stated that such leave 
18 necessary, but no such leave, however, ig 
endorsed on it. Her attorney has sworn that 
he presented the plaint for admission ou the 
7th April 1911 and asked for leave which 
he says was granted but through some in- 
advertence, the leave so granted has not been 

_ endorsed on the plaint. The attorney’s state- 
ment is not challenged nor do I think there 
is any reason to doubt the truth of it. The 
leave, I presume, was declared by the Regis- 
trar subject to its ratification by the Court 
for there is no allegation that the plaint wag 
ever placed before a Judge of this Court for 
such leave. By her present application, the 
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plaintiff makes the prayer that leave under 
clause 12 of tha Charter may be endorsed on 
the plaint as of the date on which ‘it Was 
presented for admission, or in the alternative 
that the plaintiff may have leave to withdraw 
this suit, with liberty to her to file a fresh 
suit on the same cause of action, and all the 
proceedings had and orders made in this 
suit should be treated as had and made in 
the fresh suit. For the prayer in the alter- 
native the concluding remarks of the Fall 
Bench decision in Laliteswar Singh v. Ra- 
meswar Singh (1) furnish sufficient authori- 
ty, but the [earned Standing Counsel, who 
appears for the plaintiff, claims that either 
the endorsement of leave should be made now 
or objection to the plaint on the score of 
want of leave must be considered to have 
been waived by the defendants by reason of 
the steps they have taken in the suit, since 
the reception of the plaint. For the latter 
preposition, he quotes the authority of King, d. 
J. v. Secretary of State for India in Oouncil (2), 
in which Fletcher, J., expressed the view that 
where there was no want of jurisdiction in the 
Court over the subject-matter of the action, 
but leave under clause 12 of the Letters 
Patent was required before the suit could be 
entertained, the objection that such leave 
had not been properly obtained might be 
waived, and would be considered to have 
been waived if the defendant had taken steps 
in the furtherance of the suit fo its trial. 
In the present suit, the defendants have not 
ouly filed their written statement, but have 
moved several steps towards the trial, the 
last being their entering on cross-examina- 
tion of the plaintiff whois being examined 
on Commission. The case above referred to 
applies with forcs to the cireamstances of 
this case. The granting of leave is a judicial 
act performable by a Judge alone of this 
Court, as has been laid down in the Fall 
Bench decision in Laltteswar Singh v. Rameswar 
Singh (1). In the present case, the leave de- 
clared by the Registrar is not a proper leave, 
and, therefore, I eannot order any leave to be 
endorsed on the plaint as of the date on 
whieh it was presented for admission, but 
following the decision of Fletcher, J., I am 
bound to hold that the objection that such 
leave has not been obtained has been waived 


by the defendants. In this latter view, this 
(1) 84.6. 619 at p. 627; 2M. L. T. 408; 5 Œ D. J. 
405; 11 O. W. N. 649. 
(2) 85 0, 894; 7 0. L. J. 441; 12 0. W. N. 705, 
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application nedd not have bsen made. The 
suit will proceel, The plaintiff must pay 
the costs of this application to the defend- 
ants. Tallow ons seb of costs only against 
the plaintiff. 


ALLAHABAD HIGH COURT. 

Seoonp Orvis Appnat No. 1297 or 1911, 

June 21, 1912. . 

Present: —Me. Jastica Pigg tt. 
TULSHI RAM-—PG4AINTIPE — APPELLANT 
versus 
SUNDER LAL AND OTHE23 — DARENDANTS 
— Respondents, 

Landlord and tenant—Iimitation—Lease for fixed 
period —Lessee not paying rent after expiration of period 
of lease—Adverse possession—Limitation Act (IX of 
1908), Sch. I, Arts. 139, 144 —Mortgagor and mort- 
gagee. ; 

d. mortgaged a shop with possession to B. and then 
fot into possession of the shop by executing a kabuliat 
for two years. A. ceased to pay the rent reserved after 
the expiration of the period so fixed. More than 12 
years after that B. sued A. for possession of the shop: 

Held, (1) that the suit was governed by Article 139 
of the Limitation Act; 

(2) that the suit was time-barred; 

(3) that the relation of mortgagor and mortgagee 
between the parties did not affect the essential natare 
of the suit. 

Khun Lal y. Madanmohan Lal, 6 A, L. J. 239; 31 
A. 318; 1 Ind, Oas. 208 and Pusa Mal v. Makhdum 
Bakhah, 31 A. 614; 6 A. L. J. 594; 3 Ind. Cas. 666, fol- 
lowed. 

Second appeal from. the decision of the 
Additional Judge of Meerut, dated 20th Jane 
1911. 

Mr. Nihal Ohand, for the Appellant. 

De S. O. Banerji, for the Respondent. 

JU DGMENT.—On the 13th of October 
1891, Ram Sahai, ancestor of the defendants, 
mortgaged two shops with possession to 
the plaintiff, Tulshi Rams The following 
day he took a further loan of Rs. 200 and 
executed a kabuliat, duly registered, by which 
he undertook to hold one of the two shops as 
a tenant for two years at arentof Rs. 15 


a year. A 

The plaintiffs case is that Ram Sahai 
died in 1902, having held on as tenant from 
year to year and paid rent regularly up to 
the time a£ his death. Tho present defend- 
ants, who are heirs and successors.of Ram 
Sahai, have paid no rent. The plaintiff 


INDIAN CASES. 


“899 


gues to recover possession and Rs, 45 as 


damages. The lower Appellate Court has 
found that it ig not proved that Ram Sahat 
paid any rent after the 14th of October 1893, 
that is to say,after the determination of his 
two years’ teyancy, and has accordingly dis- 
missed the sui as barred by limitation under 
Article 139 of the first Schedule to the Indian 
Limitation Act, IX of, 1908. The plaintiff 
comes to this eCourt in second appeal. The 
memorandum of appeal is prolix and argu- 
mentative, and nothing has been said before 
me in support of the plea taken in the fifth 
ground of the same. Substantially four 
points have been argued, Firstly, the appal- 
lant seeks to get behind the finding of fact 
that no rent was paid by Ram Sahai between 
1893 and 1902. he lower Appellate Court 
has considered both oral and documentary 
evidence before arriving atits decision. If 
I rightly understood the argument in 
support of the appeal on this point, it 
amounts to this, that the plaintiff produced 
an account book showing a large number of 
payments on the part of Ram Sahai, that 
the lower Appellate Court has only comment- 
ed on the suspicious appearanc3 of two or 
three of these entries, but that any one entry, 
if proved to be genuine, would be sufficient 
to establish the plaintifi’s case. The lower 
Appellate Court has, however, rejected the 
account book as worthless and has held none 
of the payments alleged by the plaintiff to be 
satisfactorily proved. I must decline to go 
behind that finding. Secondly, it is contended 
that the suit is one to which Articfe 144and not 
Article 139 of the firat Schedule to {he Indian 
Limitation Act applies. This is contrary to a 
long course of desisions in this Oourt, in 
respect of which it is sufficient to refer to 
the two cases of Khunnt Lal v. Madanmohan 
Lal (1) and Pusa Mul v. Makhdum Bakhsh 
(2). The plaintiff was bound to come 
into Court within twelve years of the 
time when the tenancy was determined, 
and this took place, accordirg to the priu- 
ciples laid down in the rulings cited, on or about 
the 15th of October 1893. The third point 
taken is that the defendants, as heirs of Ram 
Sahai, cannot reckon any period duriag which 
their fatheremay have been in possession in 
addition to tke period of nine years or there- 


L 4 
A. L. J. 239; 81 A. 318; 1 Ind. Cas, 208. 
i 8 AT, J, 584 3 Ind, Qas, 666; 31 A, 514, 
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abouts during which they have been in posses- 
sion. This is really the second point put 
forward in a slightly different form. If Article 
139 of the Schedule to the Indian Limitation 
Act applies, this argument has no bearing to 
the case at all. Fourthly, it is contended that 
the plaintiff is suing for possession as a mort- 
gagee against his mortgagor and that this 
should somehow affect the period of limita- 
tion applicable. If it was intended to raise 
this plea by the fourth paragraph of the 
memorandum of appeal, .[ can only say 
that this paragraph is very defectively worded. 
In avy case, I do not see that the rela- 
tion of mortgagor and mortgagee between 
the parties affects the essential nature of the 
suit, or the period of limitation applicable 
to the same. If the plaintif means that he 
is a mortgagee, who has been wrongfully dis- 
possessed by his morigagors, he must show 
that this dispossession took place within limi- 
tation and the period of limitation is twelve 
years. As a matter of fact, however, the 
plaintiff’s case is not that he was wrongfully 
dispossessed, for Ram Sahai entered into 
possession under a lease. This brings us 
back to the essential point of the case, which 
is that the suit is governed by Article 139 
already referred to. This appeal, therefore, 
fails and is dismissed with costs. 


Appeal dismissed. 


. : 
CALCUTTA HIGH COURT. 
PULL BENCH, 
MISOELLANEOUS Civiu Aperat No, 248 
or 1908. 
January 14, 1913. 
Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Richard Harington, Kr., 
Mr. Justice Stephen, Justice Sir Asutosh 
Mookerjee, Kr., and Mr. Justice Holmwood. 
BAIJ NATH GOEN KA—DE0REE- HOLDER 
— APPELLANT 
versus 
Mohant SIA RAM DAS—Jopamunt-pesror 
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of Property Act (IV of 1882), ss. 67, *99-—Czvit Proces 
dure Code (Act XIV of 1882), s. 545 (0). 

Where a security bond for due performance of the 
final decree has been given by a judgment-debtoMby 
order of an Appellate Court under section 545 (e) of 
the old Code of Civil Procedure, 1882, the decree- 
holder is entitled to ask the executing Court to en- 
force that bond against the judgment-debtor in pro- 
ceedings taken in execution of the final decree, to 
recover the decretal debt by sale of the properties 
covered by that bond, without bringing a suit under 
section, 67 of the Transfer of Property Act. ` 


Appeal from the order of the first 
Sub-Judge of Monghyr, dated May 10th, 
1908, 


The matter was referred toa Fall Bench 
by the following order of reference by 
Mr. Justice Brett and Mr. Justice Sharf- 
ud-din. 


ORDER OF REFERENOK, 


This is an appeal againsé an order of 
the Subordinate Judge of Monghyr, setting 
aside a sale held in execution of a money- 
decree. : 

The present appellant brought a suit 
to recover a large sum of money as 28 
debt due to him from the respondent. The ` 
first Court gave him a deoree and the 
respondent appealed to the High Court. 
Pending the disposal of the appeal; the 
High Court passed an order under clause 
(c) of section 545 of the Code of Civil 
Procedure staying execution of the decree 
on condition that the judgrient-debtor 
furnished security to the satisfaction of 
the lower Court for the due satisfaction of 
the final decree. 


Execniion of the decree had been taken 
out by the decree-holder (the present 
appellant) prior to this order of the igh 
Court and properties of the debtor had 
been attached. The order directed that the 
attachment of those properties should con- 
tinue as subsisting. 


In compliance with the order of the 
High Court, the debtor executed a security 
bond in favour of the decree-holder for 
the due discharge of the final decree. This 
bond covered the properties which had 
beer? attached in the execution proceed- 
ings. 

The appeal to the High Court was 
decided on the 7th March 19Q7 and the 
decree of the Court of first instance was 
modified, 
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On the 5th August 1907, the deoree- 
holder, the present appellate: applied for 
exeBution of the final decree. In his ap- 
plication, he drew attention to the fact 
that the attachment on the properties 
made inthe previous execution-proceedings 
was still subsisting and asked “that 
proclamation of sale of the properties be 
issued and by means of sale thereof the 
whole amount of the decretal money, ete., 
may be caused to be realised.” This 
application, it is to be observed, covered 
the properties which had been, attached in 
the previous execution proceedings and 
which also had been afterwards included 
in the security bond executed by the 
judgment- debtor. 


The properties were in due course put up 
to auction and gold in execution of the 
decree on the 18th and 21st January 
1908. The petition of objection to the 
sale under the provisions of sections 244 and 
311, Civil Procedure Code, was filed by the 
judgment-debtor, the present respondent, on 
the 6th August 1907. 


The objection was allowed and the 
sale set aside on the llth May 1908. 
Against this order, the decree-holder has 
appealed, 


The grounds on which the lower Court 
has allowed the objection are that by 
reason of the fact that the properties sold 
in execution of the decree-holder’s money- 
decree were the same as those covered by 
the securify bond, executed in his favour 
by the judgment-debtor, the sale of those 
properties on the application of the 
decree-holder in execution of his money- 
decree was illegal because he was bound 
to bring a regular suit under section 67 
of the Transfer of Property Act, on the 
basis of his security bond 4s required by 
section 99 of that Act, before the attached 
property could be sold. In support of this 
view, the lower Court relied on the decision 
of this Court in the case of Tokhan Singh 
v. Girwar Singh (1), and further held on the 
authority of the Full Bench decision of this 
Court in the case of Ashutosh Stkdar v. Behari 
Lal Kirtuaia (2), that the judgment-debtor 
was entitled jo have the sale set aside on 


; 82 C. 494, 9 C. W. N. 372. 


(1) 10.1. J. 118; 
(2) 60. L, J. 320; 11 0. W. N. 1011 (F. B.) 
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an application under section 244, Civil 
Procedure Code, on proof merely thate the 
provisions of section 99 of the Transfer of 
the Property Act, had not been complied 
with. 

Reference was also made tothe case of 
Shyam Sundar Lal vy. Bajpat Jat Narayan 
(3), and it was held that the facts of 
that case distinguished it from the present 
because in that case the security bond for 
due performance of the decree was executed 
in favour of the Court which ordered its 
execution. , 

The order of the lower Court has been 
contested before us on the follo wing grounds : 

(1) That the present case is outside 
the provisions of Section 99, Transfer of 
Property Act, as the düestion relates to 
the execution of a decree obtained by the 
appellant and ig between the parties to that 
decree. 

(2) That the order for sale made by the 
Court is binding on the debtor. 


(3) That the judgment-debtor (the 
respondent) waived his right to question 
the regularity of the sale by the petitions 
which he filed in the execution-proceed- 
lugs. 


(4) That as the security bond was to 
take effect only if the appeal was dismissed 
by the Appellate Coart and asin fact the 
appeal was not dismissed but the decree of 
the Court of first instance was modified, the 
bond did not come into effect. 


(5) And that, whether the security bond 
be treated as a mortgage or not, the 
decree-holder was at liberty to proceed to 
sell the property under the attachment 
which subsisted under the order of this 
Court prior to the execution of the security 
bond. 


The determination of the 2nd, 3rd and 
4th grounds will depend on the decision 
arrived at on the lst and 5th grounds. 
If the view taken up by the lower Oourt 
be correct that the sale was voidable by 
reason of the fact that the provisions of 
section 99 of,the Trausfer of Property Act 
had not been complied with, we are unable 
to hold that the order for sale would be 
binding on the debtor. The waiver relied 


(8) 70. W. N. 914, 80 O. 1060, 


902 ° 


BAIS NATH Y, BIA RAM DAS, 


on was made in petitions filed before the 
security bond was taken and could not affect 
it if the view taken by the lower Court 
be correct. And the result of the appeal 
cannot, in our opinion, be held to prevent 
the security bond from taking effect. The 
bond was taken as security for the due 
satisfaction of the final decree passed in the 
suit, and its terms, which provided for the 
event of a complete dismissal, must, we think, 
be taken to cover the event of a partial dis- 
missal or a modification of the original 
decree. Under section 5-45, clause (e) of the 
old Code of Civil Procedure, the security was 
ordered to be given by the jadgment-doebtor 
for the due performance of such decree or 
order as might ultimately be binding on 
him. eS 


The remaining grounds 1 and 5 raise 
the main questions in the case, namely: 


(1) Whether the sale was bad in law 
because the properties sold could not have 
been:sold in execution of the money-deoree 
on the application of the decree-holder by 
reason of the fact that the security bond 
had been execated in his favour by the 
debtor and in consequence he was bound under 
the provisions of section 99 of the Transfer 
of Property Act to bring a suit under sec- 
tion 67 of that Act on that bond before he 
could bring the properties to sale:—and 


(2) Whether the sale could proceed on 
the attachment of the properties which 
under the orders of the Court still sub- 
sisted. ° 


It is to be observed that in deciding the 
case of Tokhan Singh v. Girwar Singh (1) 
the learned Judges relied on the previous 
decision of this Court in the case of Girindra 
Nath Mukerjee v. Bejoy Gopal Mukerjee (4) 
as supporting’ their view that a seourity 
bond taken by order of the Court must be 
treated as aemortgage bond. In that case, the 
bond was one taken from a third party 
who stood surety for the payment of 
costs in an appeal to Her Majesty in 
Council and the learned Judge held that 
as it was a bond by which ag interest in 
specific immoveable, property had been trans- 
ferred for the purpose of a fyture debt, it 


(4) 26 0. 246; 3 C. W. N. 84. 
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o R A 
was a mortgage bond requiring for its vali- 
dity all the eformalities which the law 
demanded inthe oaseofa mortgage bdhd. 
In that case, however, the question was not 
raised and considered whether such a security 
boud could be enforced by the Court in 
proceedings in execution of the final decree. 
In support of the appeal, the learned 
Pleader for the appellants has directed our 
attention to the decisions of the High Courts 
of Allahabad and Bombay and Madras in the 
eases of Janki Kuar v. Sarup Rani (5), 


Venktapa Ngtk v. Baslingapa (6) and 
Thirumalat v. Ramayyar (7), in which 
the view contrary to that taken by 


this Courtin tbe case of Tokhan Singh v. 
Girwar Singh (1) was adopted. He relies, 
too, on the decision of this Court in the case 
of Shyam Sundar Lal v. Bajpai Jat Narayan 
(3). He has also referred us to the decision 
of this Court in the case of H :rmanoje Narain 
Singh v. Ram Prosad Narain Singh (8), which 
was a case somewhat similar to the present, 
and which was distinguished from the case 
of Tokhan Singh v. Girwar Singh (1), at page 
471, by one of the Judgas who wasa party 
to the decision in the latter case. In that 
case daring the pendency of an appeal and in 
order to obtain stay of the execation procaed- 
ings, a security bond had been executed by 
the debtor agreeing to pay interest at 12 per 
cent. per annum onthe amount of mesne 
profits decreed and inthe execution proceed- 
ings, the security bond was enforced by sale of 
the properties covered by it. It was contended 
in appeal that under section 99 of the Transfer 
of Property Act the decree-holders were not 
entitled to proceed against the property 
covered by the security bond till thay had 
taken steps to enforce the security by a 
regular suit. It was held by this Court 
that it was not necessary to consider the 
question whether the decree-holder was 
bound to proceed under the provisions of 
section 99 of the Transfer of Property Act, 
first, because it appeared to have been decided 
in previous execution proceedings that the 
property could be sold without suit, and, 
secondly, because the property was under 
attachment, and whether the respondents 
decree-holders had or had not acquired a 
(5) 17 A. 99; A. W. N. (1895) 19. e 
(6) 12 B. 411. 


(7) 18 M.1. 
(8) 6 0. L. J. 462. 
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tharge over it under the security bond they 
were entitled to sell it as the property of 
the judgment-debtor in the *execution pro- 
ceedings then in progress. In the case 
before us, it is pointed out that the property 
which was eventually sold was similarly 
under attachment in the execution proceed- 
ings prior to the execution of the security 
bond, that this attachment subsisted by 
order of the Court up to the time when 
the subsequent application for execution was 
made and that it was on the basis of this 
fact that the decree-holder prayed in his 
application for execation fore sale of the 
properties. 


The present case differs from the case 
of Harmanoje Narain Singh v. Ram Prosad 
Narain Singh (8), only in that in this case 
the decree which was finally put in execution 
was not the original decree of the first 
Court but the decree as modified by the 
Appellate Court. 


On the other hand, the case of Tokhan 
Singh v. Girwar Singh (1) differs to this 
extent from the present that in that case 
the jadgment-debsors, who were appellants 
in a case before the Privy Council, executed 
a security bond for the costs of the res- 
pondents. ‘The bond was executed in favour 
of the Registrar, High Court, and was 
assigned over by him to the respondenis, 
who afterwards sought to enforce it. In 
the present case, the security bond was 
executed by the debtors in favour of the 
decree-holder for due performance vf the 
final decree which might be passed on appeal, 

We find in the present case that what 
has happened is this: that after the present 
appellants had obtained a decree for recovery 
of their debt from the respondents and 
had taken out execution of the same by 
attachment of properties belonging to the 
respondents, debtors, the datter appealed 
and that as a condition for obtaining from 
the Appellate Court an order staying 
execution pending the decision of the appeal, 
they had to furnish security for the due 
performance of the final decree. The security 
furnished covered the properties udder 
attachment. After disposal of the appeal, 
they appjied for execution of the final decree 
by sale of the properties over which the 
attachment still subsisted. It has been held 
by the lower Qourt that they are not entitled 
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inlaw to do this but they must, if they 
want to have those properties sold, bring 
a fresh suit under the provisions of seetion 
67 of the Transfer of Property Act. This 
appears to us to be unreasonable and nos 
in accordance ,with the intentions of the 
Legislature, and if, as we think, it is the 
necessary conclusion to be drawn on the 
authority of the decision of this Court in 
the case of Tckhan Singh v. Girwar Singh 
(1), we are unable to agree with that 
decision. . 


The provisions of section 545, clause (c), 
of the old Code of Civil Procedure, were 
clearly framed for the purpose of protecting 
alike the interests of the judgment-debtor 
and of the decret-holder. The debtor is 
to be saved from substantial loss by stay 
of execution pending appeal while at the 
same time the decree-holder is to be ensured 
full satisfaction of the final decree by 
security being taken from the judgment- 
debtor, yet ifthe view taken by the lower 
Court in the present case be accepted, the 
effect of the provision embodied in the 
law for the protection of the deoree-holder 
must be interpreted to operate to his 
advantage, and, so far from securing the 
due execution of his decree, to render the 
decree itself incapable of execution against 
the property covered by the security even 
though that property had been already 
attached in execution of the decree, and to 
drive him toa fresh suit for tbe recovery 
of the amount decreed on the Basis of its 
having been converted into a mortgege-debt, 

We are, on the contrary, inclined to accept 
the view taken by the H.gh Courts of 
Allababad, Madras and Bombay in the 
cases of Janki Kuar v. Sarup Rani (5), 
Thirumalat v. Ramayyar (7) and Vaen- 
kapa Naik v. Baslingapa (6) and by 
this Court in the case of Shaan Sundar 
Lal v. Bajpat Jai Narayan (8). . 


We are unable lo distinguish the present 
case in principle from the case of Tokhan 
Singh v. Girwar Singh (1), nor can we 
accept as consistent or logical the distinction 
drawn between the case of Tokhan Singh v. 
Qirwar Singh’ (L), and the case of Harmanoje 
Narain Singh v., Ram Prosal Narain 
Singh (8). If the principle laid down 
in Tokhan Singh v. Girwar Singh (1), 
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be accepted that when once property has 
been hypothecated in the security bond, the 
decrge-holder is precluded from selling it 
in proceedings in execution of his deeree but 
is by law bound to bring a suit on the 
security bond under sectiqn 67 of the 
Transfer of Property Act, ,'it seems to us 
that his position cannot be improved or 
altered by the fact that the property was 
already under attachment ewhen the bond 
was executed. Nor do we think any dis- 
tinction can be drawn between a security 
bond executed in favour of an officer of the 
Court and one executed in favour of the 
decree-holder. In each case, the security 
bond is executed by order of the Court for 
the due performance of the final decree that 
may be‘passed. The realquestion seems to us 
to be whether the Court whose duty it is 
to execute the final decree has power in those 
execution proceedings to enforce the decree 
by sale of the properties covered by the 
security bond. And it does not appear to 
us that any distinction in principle can be 
drawn between a security bond executed by 
order of a Oourt of first instance or of an 
Appellate Court for due performance of 
the final decree and a security bond for 
costs executed in an appeal to His Majesty 
in Council. 

We, therefore, refer toa Full Bench for 
decision the following questions: 

When a security bond for due performance 
of the final decree has been given by a 
judgment-debtor by order of an Appellate 
Court und&r section 545 (e) of the old 
Code of,Civil Procedure, is the deeree- 
holder entitled to ask the executing Court 
to enforce that bond against the judgment- 
debtor in proceedings taken in execution of 
the final decree, to recover the decretal 
debt by sale of the properties covered by 
that bond, without bringing a suit under 
section 67 of the Transfer of Property Act? 

Has the case of Tokhan Singh v. Girwar 
Singh (1) been correctly decided? 

Dr. Rash Behari Ghosh and Babu 
Kshetra Mohun Sen, for the Appellant. 

Babu Naresh Chandra Sinha, for the Res- 
pondent, 

JUDGMENT.—It is concsdad and is ob- 
vious that the attachyaent was not by a mort- 
gagee, that is to say, when the attachment 
was made there was no mortgagee in exist- 
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ence as such, That being so, section’99 of 
the Transfer of Property Act has no appli- 
cation, and tHe sale can be carried oug in 
execution proceedings consequent on that 
attachment. With these observations, the 
case is sent back to the Division Bench for 
disposal. 

The costs of this reference will be costs 
in the appeal; hearing fee, three gold mohurs, 

Appeal allowed. 


ALLAHABAD HIGH OOURT. 
Seconp Orvin Aprea No. 1114 or 1911. 
March 4, 1913. 
Present:—Justice Sir George Knox, Kr., and 
Mr. Justice Rafique. 
JALSSHWAR RAT AND OTAERS — 
DEFENDANTS — APPELLANTS 
versus 
ANRUT RAT AND otHers—PLAINTIFFI— 
RESPONDENTS. 

Hindu Law—Mortgage by father —Suit against sons 
and grandsons— Limitation-—Accounts—Previous decree 
against father—Subsequent suit against sons. 

B. executed a mortgage in favour of A. in 1883. In 
1891, 4. brought a suit against B. alone, without 
impleading his sons, to recover the money due under 
the mortgage and obtained a decree. Jn 1896, the 
sons of B. instituted a suit against the mortgagees 
for a declaration that the decree obtained by 
the latter against their father alone was not 
binding on them inasmuch as they were not 
parties to it and that their share in the property was 
not liable to be sold under it. This suit was decreed 
in November 1896. In 1897, the share of B. alone 
was sold in exécution of the decree of 1892. In 1410, 
the mortgagee brought another suit against thé sons 
and grandsons of B. to recover the balance of the 
money due under the mortgage of 1883: 

Held, (1) that the suif was maintainable and was 
not barred by time. 

Lachman Das v. Ballu, A. W. N. (1900) 125; 22 A. 
394, distinguished. 

(2) that the mortgagee was only entitled to the 
unsatisfied portion of the decree of 1892 with future 
interest allowed on that decree. 

Second appeal from the decision of the 
District Judge of Azamgarh, dated the 27th 
of May 1911. 

Mr. Gokal Prashad, for the Appellants. 

Mr. Muhammad Ishaq, for the Respondents. 

JUDGMENT.—It appearse, that one 
Payag Rai, father of the first five defendantg- 
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‘ppetlants and grandfather of other six, 
executed a deed of mortgage on the 27th of 
September 1883 in favour of Anrut Rai, 
plaintiff-respondent No, 1, and the ancestors 
of the other plaintiffs-respondents. The 
mortgage was given in respect of ancestral 
property in lieu of Rs. 999, carrying 14 annas 
per cent, per mensem interest, and was 
redeemable on June 27th, 1885. In 1891, 
the mortgagees instituted a suit against 
Payag Rai only, without impleading his 
sons, to recover Rs. 1,567-7-435, the amount 


due on foot of the mortgage of 1883 and. 


for sale of the mortgaged property in default 
of payment. One of the objections to the 
suit was that post diem interest at the 
stipulated rate of 14 annas per cent. per 
mensem could “not be claimed under the 
terms of the deed of September 27th, 1883. 
The Court of first instance disallowed the 
objection and passed a decree on July 3rd, 
1€91, against Payag Rai for Rs. 1,548-11-6. 
On appeal, the learned District Judge gave 
effect to the objection of Payag Rai as to 
interest holding that the mortgagees were 
entitled to recover post diem interest by 
way cf damages only, which he allowed at 6 
per cent. per annum. The decree of the 
first Court was modified and the claim of the 
mortgagees was decreed for Rs. 1,321-7-6 on 
June Lith, 1892. 

On the 18th of August 1896, the first 
five defendants-appellants, the sons of Payag 
Kai, instituted a suit against the mortgagees 
for a declaration that the decree obtained by 
the latter against Payag Rai was not binding 
on them as they were not parties to it and 
that their share in the mortgaged property 
was not liable to sale under it. The claim 
of Bayag Rais sons was decreed on the 
llth of November 1896. On the 20th of 
February 1897, the share of Payag Rai only 
in the mortgaged property was sold in execu- 
tion of the decree of June llth, 1892. The 
sale realized Rs. 725, 

On ths 13th of February 1910, eighteen 
years after the decree obtained against 
Paysg Rai and thirteen years after the 
sale of his share, the plaintiffs-respondents 
brought the suit, out of which this appeal 
has arisen in the Court of the Subordinate 
Judge.of Azamgarh against the sons and 
grandsons, of Payag Rai to recover 
Rs. 2,0938-2-6, the balance alleged to be due 
on the mortgage of 1883. 
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The suit of the plaintiffs-respondents was 
in form an ordinary mortgage suit and they 
claimed Rs. 2,093-2-6 by making up the 
accounts from the date of the original mort- 
gage as in an ordinary suit on a mortgage 
bond, crediting the amount realized by Payag 
Rai's share. Jh making up accounts, interest 
was charged at the stipulated rate of 14 annas 
per cent. per mensem from the date of the 
mortgage till the date of the institution of the 
suit, thus ignoring the deeree of 1892 under 
which interest after due date was allowed 
at 6 per cent. per annum only. 

The claim was resisted on several grounds 
two of which need only be mentioned here, 
as they alone have been pressed in the appeal 
before us. It was urged in defence that as 
the decree of 1892 against Payag Rai had 
been barred and incapable of execntion on 
the date of the institution of the present suit, 
the claim of the plaintiffs-respondents was 
also barred. The principle on which accounts 
were made up in the plaint was also objected 
to. The Subordinate Judge disallowed the 
pleas in defence and decreed the claim for 
Rs. 2,093-2.6. On appeal, the learned District 
Judge modified the decree of the first Court. 
He held that the plaintiffs-respondents should 
get the unsatisfied amount of the decree of 
1892 together with interest at the contractual 
rate of 14 annas per cent. per mensem from 
February 20, 1897, up to date of decree. The 
defendanta-appellants challenge the decree 
of the lower Appellate Court on the two 
grounds already mentioned. 


They contend that the origtal mortgage 
debt contracted by Payag Rai wasemerged in 
the decree of 1892. The mortgage of 1883 
no more exists. The only outstanding debt 
against the ancestor of the appellants for 
the payment of which they are liable under 
the Hindu Law is the unsatisfied amount 
of the decree. And as the decree has become 
barred and incapable of execution, the debt for 


the recovery of which the presert suit ig 


brought has also become barred and no claim 
in respect of it can be maintained. 


The learned Vakil for the appellant relies, 
in support of his argument, on the case of 
Lachman Das v. Dallu (1). That case 
in almost every respect resembles the 
present case. In thit case, one Data Ram, 


(1) A. W. N. (1900) 125; 22 A, 394- 
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father of a Mitakshara joint family, executed 
a mortgage in respect of ancestral property. 
The mortgagee sued Data Ram alone and 
obtained a decree against him. In execu- 
tion of the decree, the mortgaged property 
was sold for the amount of the decree pur- 
chased by the mortgages.. Subsequently, 
the sons of Data Ram sued “tha mortgagee 
and obtained a decree for recovery of posses- 
sion of their share in the mortgaged property 
on the ground that they were not parties 
to the suit in which the decree for sale 
had been passed against tkeir father. Then 
the mortgagee bronght a suit against the 
sous, framing his suit as an ondinary mort- 
gage suit and making up accounts from the 
date of the mortgage and giving credit for the 
money realized at the sale. The sons resist- 
ed the claim. They deniefl their liability for 
the mortgage debt as also the power of their 
father to charge their share in the ancestral 
property. They further disputed the manner 
in which the accounts had been made up 
in the plaint. They said, that if they were 
made liable for the mortgage debt, they 
should pay only one-fourth of the money 
paid at the sale of the mortgaged property 
as their share, which was released from the 
operation of the decree against their father, 
was one-fourth only. In disposing of this 
last objection, Mr. Justice Henderson remark. 
ed as follows:— 

“I have already drawn attention to the 
finding that previous to the suit by the rea- 
pondents (z.e., the sons), the mortgage decree 
bad been fully satisfied, and it is only because 
the plaintiff’ (¢. e., the mortgages) has since 
been deprived of a one-fourth share of the 
mortgaged property, which he himself pur- 
chased for Rs. 1,100, that he is now able to 
gay that any portion of the debt has not 
been discharged. In my _ opinion, the 
original mortgage no longer exists, and if 
there is still outstanding a portion of the 
debt due upon the decree against Data Ram, 
then the respondents, as sons of Data Ram, 
are liable to that extent for the debt of their 
father, as they do not allege that the debt 
was ose from which they could claim to be 
relieved... cic cccccecveceveseseee Ib would nat 
be unfair to deduct one-fourth from Rs. 1,100, 
which was paid for the whole property and 
take the balance Rs. 625 as the amount for 
which eredit should have been given, leaving 
Rs. 275 still outstanding as a debt for which 
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the respondents are still - Jiable..,..s... 01501? 
woe The sum of Rs. 275 besame an oub- 
standing debt ag from the date of the respond- 
ent’s decree declaring them entitled ° to 
possession of their one-fourth share, and 
it will carry such interest, if any, as was 
allowed on the principal amount of the 
mortgage-decree. Hor this amount, the 
respondents are, undoubtedly, liable to the 
plaintiff.” 

Tt is on the basis of these observations that 
the learned Vakil for the appellants contends 
that the mortgage of 1883 merged in the 
decree of 1892; and as the mortgage of 1883 
no more exists and the decree-debt due from 
Payag Rai has become barred, the élaim of 
the plaintiffs-respondents is also barred. 


do not think that the contention of the 


‘appellants is sound. The plaintiffgs-respond- 


ents have not framed their suit on the 
basis of the decree of 1892. They do not 
seek to charge the appellants’ share in the 
ancestral property on the strength of that 
decree. And indeed they could not do so in 
the face of the decree of 1896 in favour of the 
appellants declaring that the latter were not 
bound and that their interest in the ancestral 
property was uot affected by the decree 
obtained against their father. If according 
to the appellants, the mortgage of 1883 


' has merged in the decree of 1892, then 


the unsatisfied portion of that decree can 
be recovered only asa simple money debt. 
If the contention of the appellants is correct, 
the present suit is not maintainable, that 
is, the plaintiffgerespondents cannot enforce 
payment of the debt charged on the anzestral 
property by Payag Rai against the interests 
of his sons in that property, provided the 
debt was not tainted with immorality or 
otherwise objectionable. 


The plea of limitation urged on behalf 


of the appellants can only be given effect 
to if we bold that the suit of the plaintiffs- 
respondents in its present form is not 
maintainable. That sach a suit is maintain- 
able is amply borne out by the case-law 
on the subject [vide Dharam Singh v, Angan 
Lal(2); Ram Singh v. Sobha Ram (3)]. We, 
therefòre, find that the claim of the plaintiffs- 
respondents is not barred by limitation. 
The observations of Mr. Justice Henderson 


e 
(2) 21 A. 301. 
(3) 29 A. 544; A. W. N. (1907) 159; 4 A. L. J. 424, 
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quoted above, upon which great stress is 
laid by the learned Vakil for the appellants, 
donot apply to the nature "of the remedy 
open to a mortgages against the Hindu 
sons but to the amount recoverable by him 
after he has obtained a decree against the 
father only and a portion of that decree 
remains unpaid. Those observations do, 
however, certainly support the second con- 
tention for the appellants, namely, that 
the plaintiffs-respondents cannot recover 
more than the unsatisfied portion of the 
decree of 1892 with future interest allowed 
on that decree. The plaintiés-respondents 
cannot make up accounts asin an ordinary 
mortgage suit and, giving credit for the 
money realized at the sale of Payag Rai’s 
share, claim the balance. Nor can they 
claim to recover interest at the contractual 
rate on the unpaid amount of the decree 
as has been allowed to them by the learned 
District Judge. We allow the second con- 
tention of the appellants. The result is 
that we modify the decree of the lower 
Appellate Court by decreeing the claim of 
the plaintiffa-respondents for Rs. 529-38 
with interest at 6 per cent. per annum from 
February 20th, 1897, up to the date of the 
decree of this Court, that is, Rs. 1,638-5. 
The appellants will pay the sumof Re. 1,038-5 
within six months of the decree of this 
Court with future interest at 6 per cent. 
per annum. In default of payment within 
six months, the amount will be realized 
by sale of the share of the appellants in 
the property specified in the mortgage of 
1888. Future interest at 6 per cent. per 
annum ia allowed. Costs in all Courts in 
proportion to success and failure. 

Decree modified. 


CALCUTTA HIGH COURT. 
TESTAMENTARY JURISDICTION. 
May 27, 1912. 
Present:—Mr. Justice Fletcher. 
In the goods of WILLIAM RENNIE. 
Colonial Probates Act (55 and 56 Vict. O. 6)—Prac- 
tice in British India and in other parts of British Em- 
pire — betters of Administration--Power of attorney— 
Interpretation. 
Except Ihdia, in other parts of the British Empire, 
the Colonial Probates Act applies, and the practice 
is nob to make a grant of Letters of Administration 
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with copy of the Will annexed, but to send an exemp. 
lification of the Probate granted in any part of the 
United Kingdom, and this exemplification is re-sealed 
by the Court to which it is sent. 

That practice and the Act have not been extended 
to British India, and the practice here is to require 
administration with Will annexed to the estate of 
deceased British subject who left property in India, 

The Court cannot make a grant of Letters of Ad. 
ministration to an attorney who is only authorised 
to produce to the Court the confirmation of the Trust 
Disposition and Settlement for the purpose of having 
it re-sealedat Calcutta, or to demand, recover or 
collect all sams of money etc., due to the estate of 
the deceased. 


Application for a grant of Letters of 
Administration with a copy of the Wil] 
annexed to the estate of one William 
Rennie. 

Mr. Zorab, instructed by Messrs. Orr 
Dignam § Co., Solicitors, for the Petitioner. 

JUDGMENT.—This is an application 
for a grant of Letters of Administration 
with Will annexed to the estate of one 
William Rennie who was apparently a 
Marine Engineer employed in the B. I S 
Navigation Co., Ld. The testator was i 
Scotchman, domiciled in Scotland at the 
time of his death. The Trust, Disposition 
and Settlement has been proved in the 
Court of the Sheriff of Dumbarton, and 
apparently confirmation of the Inventory 
has been granted by the Probate Division 
in England. The present application is 
for a grantof Letters of Administration 
with copy of the Will annexed to the 
estate and effects of the deceased in British 
India. Now, in British Indig the practice 
differs from that of other parts of the 
British Empire. In other pafts of the 
British Empire, the Colonial Probates Act ap- 
plies, and the practice is not to make a grant 
of Letters’ of Administration with copy of 
the Will annexed but to send an exemplifica- 
tion of the Probate granted in any part 
of the United Kingdom, and this ex- 
emplification is re-sealed by the Court to 
which itis sent. The matter is of great 
convenience. It saves all the trouble of 
getting administration with Will annexed 
and of obtaining sureties in the different 
colonies and dependencies of the Crown, 
That practice and Act have not been 
extended to British India, and the practice 
here is to require Administration with Will 
arnexed tò the ‘estate of a deceased British 
subject who left property here, The 
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question in this case is, are the words of 
the Power-of-Attorney sufficient to authorise 
a grant of Letters of Administration with 
the Will annexed. When the matter was 
placed before me in Chambers, I thought 
they were not, and, after having heard 
Counsel on the matter, I%.am not yet 
convinced they are. The draftsman ob- 
viously drew the Power-of-Attorney on the 
footing that the practice obtaining i in other 
parts of the British Empire obtained in 
British India, because the donor of the 
Power-of- Attorney authorises the person 
appointed ‘to be my lawfal attorney for 
me andon my behalf to produce to the 
Supreme Court iu India in the Probate 
Jurisdiction ab Calcutta or elsewhere in 
India the said confirmatiqn under the seal 
of the said office and to procure the same 
to be sealed with the seal of the Supreme 
Court in India in accordance with the law 
thereof.” That obviously does not authorise 
the Court to make a grant of Letters of 
Administration to the persons who are 
authorised to produce to the Court the 
confirmation of the Trust, Disposition and 
Settlement for the purpose of having 16 
re sealed at Calcutta. Then it is said, the 
next words in the power are sufficient to 
authorise a Court to make a grant of 
Letters of Administration to the Will 
annexed. The words are as follows: “I do 
hereby authorise and empower my said 
attorney upon his having obtained such 
confirmation or other necessary instrument 
or instruments for me and in my name 
and on my behalf to ask, demand, recover, 
collect, gather in and receive all sums of 
money, stock, shares or property and all 
goods, chattels, estate and effects which 
may in any manner be outstanding, due, 
owing, belonging or appertaining, to the 
estate of the said deceased William Rennie 
in India.’ Ib seems to me quite obvious 
these words do not authorise a grant of 
Letters of Administration with Will annexed. 
What the olause authorises is to give 
receipts inthe name of and on behalf of 
the person giving the power. If the 
document authorised the attorney to become 
the lawfully consticuted legal personal re- 
presentative of the deceased in British 
India, he would mot” give receipts and 
discharges in the name of or on behalf of 
the donor of the power. He would give 
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receipts as the constituted legal personal 
representative in British India. It seems 
to me that the Words in this power are pot 
suficient to makea grant of Letters of 
Administration, and I must, therefore, refuse 
the application, 
- Application refused, 





CALODTTA HIGH COURT. 
A PPLIYATION IN [nsonvenoy No. 13 or 1912, 
May 30, 1912. 
Present:~Mr. Justice Fletcher. 
In the maltæ of JNWANDAS JHAWAR 
AN INSOLVENT. 

Presidency Towns Insolvency Act (III of 1909), 
sa. 17, 126-—Provincial Insolvency Act (III of 1907), 
s. 50 Adjudication order under Presidency Towns 
Insolvency Act--Vesting -of property wherever situate 
in Official Assignee—Auailiary atid. 

The Presidency Towns Insolvency Act, section 17, 
vests the property of the insolvent im any part of 
British India in the Official Assignee. 

Official Assignee, Bombay v. Registrar, Small Cause 
Court, Amritsar, 37 I. A. 86; 87 O. 418; 14 C. W. N, 
569; 7 A. L. J. 357; (1910) M. W. N. 177; 12 Bom. L. 
R. 395; 11 C. L. J. 443; 68 P.W. R. 1910; 7 M. L. T. 
417; 119 P. L. R. 1910; 45 P. R, 1910; 20 M. L. J. 432; 
6 Ind. Cas. 278, followed 

Therefore, assets in the Delhi Judge’s Court realis- 
ed by the sale of the property of a person adjudicated 
an insolvent by the Calcutta High Court, belong to 
the Official Assignee, Caleutta. 

The High Court madean order under section 126 
of the Presidency Towns Insolvency Act and section 
50 of the Provincial Insolvency Act 80 that the Delhi 
Court may act in aid of the High Court. < 

FACTS.—One Jewandag. Jhawar was 
declared an insolvent by the High Court in 
Calcutta. Before this, certain decrees were 
obtained against him at Delhi in the Addi- 
tional District Judge’s Court and his proper- 
ties there were attached. The Official 
Assignee of Bengal applied to the Disttict 
cadge for the withdrawal of the attachment 
and for possession of the properties attached; 
but the application was rejected on the 
grounds that (1) section 17 of the Presidency 
Towns Insolvency Act did not apply to the 
mofusstl, and (2) the properties at Delhi 
having been attached before the date of the 
adjudication order, they did not vest in the 
Official Assignee. Subsequently, the attached 
properties were sold and the sale-proceeds 
were held by the District Jadge of Delhi. 

The Official Assignee then madee this 
application under section 126 of the Presi- 
dency Towns Insolvency Act, asking for an 


order under that section and section 50 of the 


b 
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Provincial Insolvency Act, that the District 
Judge of Delhi may be asked to act in aid of 
the@®Caleutta Insolvency Court and to make 
over the sale-proceeds to the applicant, the 
Official Assignee of Bengal, to be applied in 
such manner as this Court may think fit. 

Mr. S. O. Mookerjee, instructed by Mr. 9. 0. 
Mookerjee, Solicitor for the Petitioner, Official 
Assignee of Bengal. 


JUDGMENT.—This is an application 
under section 126 of the Presidency Towns In- 
solvency Act of 1909 asking for an order that 
under section 126 and section 50 of the 
Provincial Insolvency Act of 1907, the District 
Coart of Delhi should be asked to act as 
provided by those sections and to make over 
the sale-proceeds of certain properties 
attached at Delhi to the Official Assignee. Ib 
appears that the Additional District Judge is 
of opinion that section 17 of the Presidency 
Towns Insolvency Act does not apply to the 
mofussil. In my opinion, the Additional 
District Judge is clearly in error iu that 
opinion. The Presidency Towns Insolvency 
Act is an Actof the Legislative Council of 
the Governor-General, and purports to vest 
the property of the insolvent wherever situate 
in the Official Assignee. Clearly, therefore, 
section 17 vests the property of the insolvent 
in any part of British India in the Official 
Assignee. The wording is substantially the 
same as that of the Imperial Statute which 
was repealed by the present Act. The matter 
is covered by authority; for the Privy Coun- 
cil, in the case of Official Assignee, Bombay v. 
Registrar, Small Oause Oourt, Amritsar (1), 
held that the effect of that Act was to vest 
the property in the Official Assignee notwith- 
stand#hg the local legislation of the’ Punjab 
Council. Itis clear that the assets in the 
Delhi Court belong to the Official Assignee. 
Why the Additional District Judge refused to 
follow the clear words of section 17, I do not 
understand. Perhaps if he is asked to act in 
aid under section 50 of the Provincial In- 
solvency Act and section 126 of the Presi- 
dency Towns Insolvency Act, he will see his 
way to make over the assets to the Offeial 
Assignee, who alone can grant a discharge 


(1) 87 G 418; 87 I. A. 86; 14 0. W. N. 569 (P. 0.); 
VAT ep Bom. L. R. 395; 68 P. W. R. 1910; 
ie . T. 417; 110. L. J. 443; 45 P R.1910; 20 M. 
d. 


432; 119 P. L. R. 1910; (1910) M. W. N. 177; 6 


ind. Cas. 278. 


therefor. The application is allowed, and 
an order to act in aid is made under section 
126 of the Presidency Towns Insolvency 
Act and section 50 of the Provincial Insol- 
vency Act. 


ee Applicotion allowed. 


PRIVY COUNCIL, 
APPEAL FROM THE Hia Court or BOMBAY. 
February 25, 1913. 
Present:—Lord Shaw, Lord Moulton, 

Sir Jobn Edge and Mr. Ameer Ali. 
HIRALAL ICHHALAL MAJUMDAR 
AND OTHERS—APPELLANTS 
VETSUS 
DESAI NARSILAL CHATURBHUJDAS 
AND OTHERS— RESPONDENTS, 

Acknowledgment by  mortgagee—Limitation—Rex 
demption. 

A. mortgaged with possession a certain desaigiri 
dastur and certain pasazela (service) lands to B. in 
1793 and in 1803 the District of Broach, where the 
aforesaid rights existed, coming under the British 
Rule, the British Government made a valan settle- 
ment by which the desaigiri dastur was commuted 
into a fixed money allowance, payable from the 
Treasury. The representatives of the mortgagee B. 
accepted the sum so fixed and gave a receipt as mort- 


gagees to the Government acknowledging receipt of 
the sum down to 1843: 

Held, that the receipt so given constituted an 
acknowledgment that the interest of the persons re- 
ceiving the money was that of the mortgagees and 
that a suit for redemption would not Mo barred by 
limitation if brought within the period of 60 years 
from the date of such acknowledgment. 


Appeal from a judgment "and decree of the 
High Court, dated the 21st of January 1909, 
affirming a judgment and decree of the Dig- 
trict Judge of Broach, dated the 12th of 
December 1906. See 2 Ind. Cas. 469; 11 
Bom. L. R. 318. 

Messrs, De Gruyther, K. O., and Dube, for 
the Appellants, contended that the suit to 
redeem was barred by limitation under sec- 
tion 13 of Bombay Regulation I of 1800 
and also by section 15 of Act XIV of 1859 
as also by Act IX of 1871 and Act XV 
of 1877. The documents relied npon did 
not amount o an acknowledgment to extend 
the period of limitation within the meaning 
of section 15 of Act* XIV of 1859. 

Messrs. Partkh and Wala, for the Responda 
ents, were not called upon to reply, 
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JUDGMENT. 

Lorp MourTox.—This ‘is an appeal from 
a judgment and decree, dated 21st January 
1909*, of the High Court of Judicature of 
Bombay, which affirmed with a slight 
modification a judgment ande decree of the 
Court of the District Judge ôf Broach, dated 
the 12th March 1906. The main question 
is whether the present suit is barred by 
the Indian Statutes of Dimitation. The 
Courts below have held that it is not so 
barred, and from this decision, the appellants 
(who were defendants in the suit) appeal. 

The facts of the case, so fareas they are 
relevant to the present appeal, are very 
simple. The mortgage in question was 
executed on the 4th November 1793, By 
that deed Desai Partibrai Mojatrai, the 
predecessor-in-title of the resposdents, 
mortgaged with possession a certain deszigiri 
dastur and certain pusaett lands situated 
in the District of Broach to the predecessor- 
in-title of the appellants. In 1803, the 
District of Broach finally came under British 
Rule, and in 1867, the British Government 
made a vatan settlement by which the 
desaigiri distur in Broach was commuted 
into a fixed money allowance, payable from 
the Treasury. Since that settlement, the 
appellants have received the money allow- 
ance in lieu of the desaigzrz dastur. 

On the 16th October 1901, the plaintiffs 
instituted the present suit for redemption 
of the said mortgage. The appellants 
pleaded that the suit was barred by limita- 
tion under the Indian Statutes of Limitation, 
which provide a period of sixty years for 
a suit for redemption. [Inasmuch as more than 
sixty years had elapsed .since the execution 
of the original mortgage, this plea must 
have succeeded in the absence of written 
acknowledgments sufficient to satisfy the 
provisions of section 19 of the Indian 
Limitation’ Act, 1877, but the plaintiffs 
contended that certain documents, signed 
by the predecessors-in-title of the appellants, 
constituted such acknowledgments and gave 
to the plaintiffs new periods of limitation, 
which brought the suit within the prescribed 
period. 

Tt will suffice to examine ‘one of such 
acknowledgments, tamely, an entry in a 
receipt book relating fo the’ payment on 
the Sth of June 1843 of the fixed allowance 

# See 2 Ind. Cas. 469; 11 Bom, L, R. 318—Zd. 
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above referred to in respect of the” year 
endinjs the Ist of May 1843. The mort- 
gagee: of the desaigirt dastur had in ordinary 
cours; procured the entry of their names 
in thy Collector’s books as mortgagees under 
the mortgage in question, they being entitled 
to the payment of the annual allowance 
into which the original rights had been 
commuted. Consequently, the payments of 
the periodical instalments of that allowanea 
were regularly made to them as such mort- 
gagees as they fell due. The rights of 
the mortgagees were at that time vested in 
somewhat ufequal shares in two persong, 
named, respectively, Lalita Kuvar Lallubhai 
and Mansukhram Nandkishordas. The entry 
in the book of the Government agent entrust- 
ed with the payment of the allowance states 
that the payment is made to “the under- 
mentioned mortgagees of Desai Partibrai 
Mujatrai,” and there follow the names of the 
two above mentioned mortgagess. The 
amounts of the shares belonging to each of 
these mortgagees are set against their names, 
and against these shares the mortgagees have 
in their own handwriting written their 


respective names in acknowledgment of the 


receipt of their shares. Their Lordships are 
of opinion that this is clearly an acknowledg- 
ment by them that they received these 
payments as being the parties interested in 
the original mortgage, and that their interest 
in the property was that of °“mortgagees 
thereunder. It follows, therefore, that this 
created a new period of limitation starting 
from the 8th of June 1843, and inasmuch as 
the present suit was instituted on the 16th 
of October 190], it was brought within the 
prescribed period. 

The only other point raised by the ‘ppel- 
lants on the hearing of this appeal related to 
the interest to be allowed on the redemption 
money for the period between the date of 
suit and the actual date of redemption. It 
was not contested that the rule of damdupat 
applied inthe present case and that, therefore, 
the amount of arrears of interest to be allowed 
up to the date of suit was limited to an 
amount equal to the capital sum. By his 
decree, the Judge of first instance had given 
to the appellants no interest from the date 
of suit. The appellants admitted that it 
was discretionary whether he @hould grant 
any and what interest for that period, and 
that if he did exercise his discretion on the 
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point, they could, not under the circumstances 
of the present case, appeal against it, But 
they contended that the omission to give 
interest for that period had besn by over- 
sight. The only support for such contention 
was that in the judgment of that Judge, no 
reference was made to the point. On the 
hearing before the High Court, that Court 
refused to accept that contention and treated 
the District Judge as having declined to 
award any interest for the period in question 
and held thatit was a matter left to his 
discretion, and that under the circumstances 
of the case, that discretion hati not been 
unreasonably exercised. Their Lordships 
agree with this decision and the grounds on 
which it rests. No application was made to 
the District Judge to repair the alleged 
omission before the order was perfected, or 
at all; and, therefore, it must be taken that 
the order made by him represents in all 
respects his decision on the matter in plaint 
aud their Lordships see no reason to differ 
from the view of the High Court that the 
discretion was not unreasonably exercised. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed and that the appellants should 
pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellants: Mr. E. 
Dalgado. 

Solicitors’for the Respondents: Messrs. T. 
L. Wilson & Co. 





PUNJAB CHIEF COURT. 
Sreonp Civit Appear No. 223 or 1911. 
March 7, 1913. 
Present: —J ustice Sir Frederick Robertson, KT., 
and Mr. Justice Shah Din. 
Rat Bahadur SRI KRISHAN DAS— 
PLAINTIFE~— A PPELLUNT 
Versus 


Tar PUNJAB NATIONAL BANK, Lro, 


—~ DEFENDANT—RESPONDENT, 

Contract—Lease—Parties not agreed as to essential 
terms —Specifie performance cannot be claimed—-@on- 
tract broken by one party--Specific performance not 
allowed to party guilty of breach—Remedy of other 
party—Refusal to perform his part of contract. 

Where there is no complete agreement between the 
parties as to the essential terms of a proposed 
contract of lease, the alleged contract cannot be 
specifically enforced. 
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Where a party to a contract breaks it, he is, on the 
one hand, not entitled to specific performance of it, 
and, on the other hand, the other party would be 
within his rights in refusing to perform his part of 
the contract. 


Second appeal from the decree of the 
Divisional Judge, Delhi Division, dated the 
18th November "1910, modifying that of the 
Additional District Judge, Delhi, dated the 
3dlst March 1910, decreeing the claim. 

Mr Pestonjt Dadabhat, for the Appellant. 

Mr. Manohar Lal for Rai Bahadur Lala 
Suth Dial, for the Respondent. 

JUDGMENT.—This suit was brought by 
the plaintifeappellant, Rai Bahadar Sri 
Krishan Das, against the defendant-res- 
pondent, the Panjab National Bank, Limited, 
for specific performance of the contract of 
lease in respect of certain premises situated 
in Delhi and for recovery of Rs. 800 alleged 
to be due on account of rent of the said 
premises for sixteen months from October 
1907 to the endof February 1909 at the 
rate of Rs. 50 per mensem. The Additional 
District Judge of Delhi, in whose Court the 
suit was instituted, gave the plaintiff a 
decree for Rs. 800 and also directed the 
defendant to execute a lease in favour of the 
plaintiff in respect of the premises in ques- 
tion for a period of five years commencing 
from the Ist February 1908 on certain 
terms which are set forth in the concluding 
portion of the judgment ofthe Additional 
District Judge. On appeal, the Divisional 
Judge held that there had been no complete 
contract between the parties sugh as was 
aileged by the plaintiff and that, therefore, 
specific performance thereof could not be 
decreed. He was also of opinion that the 
defendant Bank was justified in vacating 
the premises on the lst June 1908, but that 
since it had admitted the plaintiffs right 
to receive rent at Rs. 50 a month up to the 
end of June, the plaintiff was entitled to 
recover Rs. 400 by way of rent from October 
1207 till Jane 1908. The decree” of the 
Additional District Judge was accordingly 
varied to one for Rs. 400 only and the rest 
of the plaintiff’s claim was dismissed. 


A further appeal has been preferred to 
this Court by, the plaintiff, and the case has 
been argued at some length by Counsel on 
both sides. The pleadings of the parties 
are fully set out in the jadgment of the first 
Court and the terms of the alleged agrea- 
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ment between the parties relating to the 
lease of the premises in question have been 
disdussed at considerable length by the 
learned Divisional Judge. The decision of 
the case really depends upon the deter- 
mination of the two follewing questions, 
namely: (1) whether there "was a complete 
contract between the plaintiff and the defend- 
ant Bank in October 1907 as to the letting 
and hiring of the premises “In question upon 
certain definite terms which had been 
understood in the same sense by both sides; 
and (2) if there was a complete contract, 
whether a breach of ib was eommitted by 
the plaintiff so as, on the one ‘hand, to dis- 
entitle him to specific performance thereof 
and, on the other hand, to justify the defend- 
ant Bank in vacating the premises in June 
1908. The material evidence produced in 
the case is mainly documentary, and very 
little turns upon the oral evidence of six 
witnesses who have been produced by the 
plaintiff. The documentary evidence consists 
(a) of the correspondence which took place 
between the plaintiff and the defendant 
Bank between l4th December 1907 and 19th 
February 1909, and (b) of the office file of the 
Punjab National Bank, Lahore, (P. W. No. 1), 
which contains the correspondence batween 
the defendant Bank and their Head Office 
at Lahore, relating to the proposal to take 
on lease plaintifi’s premises for the purposes 
of a godown. The material portions of this 
documentary evidence have been discussed 
by both the Courts below; and we take it 
rns now admitted that the terms of the 
contract’ of lease between the parties were 
those set forth in the resolution of the 
defendant Bank, datedjthe 25th October 1907 
and which were substantially repeated in 
their letter of the 27th December 1907 to 
the Head Office at Lahore. Those terms 
were (1) that the owner would charge 
Rs. 50 per mensem as rent of the premises in 
their present condition; (2) that he would 
charge Rs. 70 when the building had been 
repaired and the courtyard roofed; and (3) 
that he would charge Rs. 100 when the 
present building was demolished and a 
godown according to defendant’s design was 
built in its place. As has beer? pointed out 
by the learned Divigional Judge, the plaint- 
iff’s correspondence with the defendant 
Bank shows that only two rates of rent had 
been agreed upon by the parties, namely 


e 6 
Rs. 50 a month to be paid &t first so long 
as the building was in its present condition 
and Rs. 100 afterwards when it was demo- 
‘lished and re-built in ascordance with the 
design approved by the defendant. The 
intermediate rate of rent, z. e., Rs. 70 a 
month to be paid after the courtyard had 
been roofed but before a new building was 
re-erectad, is not mentioned by the plaintiff 
at all. It appears to us, therefore, that if the 
plaintiff’s version of the terms of the contract 
as disclosed in his correspondence, were to be 
accepted as correct, there was no complete 
agreement etween the parties as to the 
essential terms of the contract of lease; and 
he clearly is not entitled to sue the Bank 
for specific performance of the alleged con- 
tract. We may state here that even the 
Additional District Judge who decided the 
case in favour of the plaintiff held that the 
terms of the contract were as stated by the 
defendant Bank; and that finding has been 
accepted as correct by the plaintiff who has 
not appealed from the decree of the Addi- 
tional District Judge by which the defendant 
Bank has been directed to execute a lease 
for five yeara in favour of the plaintiff which 
should embody the above mentioned terms 
as to the varying rates of rent according to 
the varying conditions of the building in 
question. In the face of his correspondence 
with the defendant Bank in which he does 
not mention the rent of Rs. 70 per mensem 
as chargeable under certain conditions, it 
does not now lie in the plaintiff's mouth to 
say that the partios were entirely of one 
mind as regards the terms of the lease 
which should be taken to be those stated by 
the defendant Bank, and that specific per- 
formance of the contract of lease should be 
decreed upon those terms. ; 
But even assuming that there was a com- 
plete contract between the parties, it seems 
to us that it was broken by the plaintiff 
himself, with the result that on the one 
hand the plaintiff is not entitled to specific 
performance of it and on the other hand 
the defendant Bank was within its rights 
in erefusing to perform its part of the 
contract and to vacate the premises. Admit- 
tedly, the defendant Bank was in urgent need 
of a godown in Dalhi and had rented plaint- 
iff’s premises in October 1907 dh the undere 
standing that the necessary alterations and 
additions would be made by the plaintiff at 
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an eaxly date so as to fit the said premises 
for use as ‘a godown, On the 14th 
December 1907, the defendant wrote to 
the® plaintiff asking him to get the build- 
ing vacated entirely by his old tenants 
and to effect the necessary repairs fail- 
ing which the Bank would be compelled 
to remove to another house. It was added 
in the letter that the lease would be executed 
as soon as the sanction of the Lahore Board 
was received. On the Ist February 1908, the 
Lahore Board sanctioned the execution of 
the lease, and on the 8rd February, the de- 
fendant -Bank communicated this sanction to 
the plaintiff. The letter of the "Bank ended 
as follows:—‘‘Kindly instruct your agent to 
get the work commenced at an early date.” 
To this communication no reply was given 


by the plaintiff; and, therefore, on the 5th ` 


March 1908, the defendant wrote another 
letter to the plaintiff in the following terms:-— 
In continuation of our letter re the execution 
of the bond (meaning the lease), we beg to 
say that you have not been pleased to start 
the construction up till now. We hereby 
inform you not to commence work till we 
request you otherwise.. sed .’ It was 
with reference to this letter that the plaintiff 
wrote to the defendant Bank on the 7th 
March saying that he had already “arranged 
for necessary materials and obtained the 
Municipal Committee’s permission to alter 
and add to the building,” and that he was 
"ready to commence re-building the godown 
ina day or soasall the material is ready.” 
To this letter, no-reply was given by the 
Bank, and on the 23rd May, another letter 
was sent by the plaintiff to the Bank to the 
above effect, and this was followed by a third 
letter, of the 25th May asking for a reply to 
the letter of the 23rd idem. On the 2nd 
` June 1908, the Bank replied to the plaintiff 
saying that since he had taken no notice of 
the Bank’s letter of the, 3rd February 
1908 and no design of the proposed godown 
was sent by him for the approval of the 
Bank, they could not agree tothe proposed 
re-construction of the building. This letter 
also contained the intimation that the build- 
ing had been vacated from the Ist June.” 


Both the Courts below have concurred in 
holding -that the plaintiff has failed to prove 
that he had, made any real preparation for 
re-building the premises, as had been agreed 


“had been agreed upon before. 


upon by the parties, or that he had obtained, 
as alleged by him, the sanction of the 
Municipal Committee for erecting the new 
building; and we have no hesitation in agree- 
ing in that concurrent finding. If the plaint- 
iff had really intended to carry out the terms 
of the contract between himself and the 
defendant Bank, he would have prepared a 
plan of the opone godown and submitted 
it to the defendant Bauk for approval, and he 
would also have taken steps to apply to the 
Municipal Committee for the necessary 
sanction and to collect materials for the new 
building. There is no trustworthy evidence 
on the record*to show that any one of these 
things was done by the plaintiff; and it is 
noteworthy that even after the defendant 
Bank had communigated the sanction of their 
Head Office at Lahore to the proposed lease, 
for one whole month the plaintiff took no 
notice whatever of their communication and 
made no preparations of any kind for com- 
mencing the re-building of the premises as 
Even when 
he wrote to the Bank three successive letters 
on the 7th March, 28rd May andthe 26th 
May protesting against their decision that 
the new godown should not be constructed, 
he never even once showed to the Bank the 
written sanction of the Municipal Committea 
relating to the proposed building nor did he 
give any practical proof of his readiness to 
commence the new building. He now tries 
to prove that some corrugated iron sheets 
intended for the new building were lying in 
those days in one of his stores, about 6 or 
7 miles from Delhi, but this obviously is 
insufficient to show that he was réady and 
willing, immediately after receiving the 
Bank’s letter of the 3rd February 1908, to 
commence building operations and otherwise 
to carry out his part of the contract. 


We have, therefore, no hesitation in holding 
that it was the plaintiff who first committed 
a breach of the contract of lease, assuming 
that a complete contract upon definite terms 
had been entered into between the parties, 
and ws further hold that the defendant Bank 


was perfectly justified in repudiating the 


contract and in vacating the premises in 
June 1908., We accordingly maintain the 
decree of the lower Appellate Court and dis- 
miss this appeal with costs. 

Appeal dismissed, 
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PUNJAB CHIEF COURT. 
Srconp Civu, Arrear No. 1178 or 1911. 
March 5, 19138. 
Present: —Mr. J A Kensington and 
Mr. Justice Beadon, 
PUNNU MAL AND OTHERS— PLAINTIRES 
— APPELLANTS 
YETSUS 
MAHOMED BAKHSH AND OTHERS 
— DEFENDANTS—RASPONDENTS. 

Mortgage—Stipulation for conditional sale and for 
possession—Suit for  possesston-*Consideration—Re- 
gistered deed duly acted wpon. 
. Where, apart from the stipulation for conditional 
gale, a mortgage is with possession, and the remedy 
to enforce the conditional sale has become barred by 
legislation, there is nothing to prevent the mortgagee 
from suing for possession as mortgagee. 

Dula Singh v. Dial Singh, 22 P. R. 1910, 208 P. L. R. 
1910; 29 P. W. R. 1910; 5 Ind Cas. 902, distinguished. 

It ‘would not be wrong to presume from. the regis- 
tration of a deed, duly acted upon, that consideration 
did pass. 

Wazır Singh v. Jai Gopal, 17 P. R. 1858 and Ram 
Chand v. Harnam Singh, 68 P. R. 1900, distingu- 
ished. 


Second appeal from the decree of the Ad- 
ditional Divisional Judge, Ferozepore Divi- 
sion, at Hissar, dated the 5th August 1911, 
modifying that of the District Judge, Feroz- 
pore, dated the 28th February 1911, decree- 
ing plaintiffs’ claim. 

The Hon’ble. R. B. Shad: Lal, for the 
Appellants. 

Messrs. Fazal Ilali and Cooper, for the 
Respondents. 

JUDGMENT.—In the suit to which the 
present Cross-Appeals Nos, 1178 and 1208 of 
1911 relate, Musammat Gulabo, who belongs 
to plaintifiis family, was merely a formal 
defendant. The Chief defendants are related 
as follow’ :— 























MUAZAM 
Samanda, Balanda== Mahmud, 
| Musammat Begum, 
Mahomed defendant No. 4. 
Bakhsh, 
defendant No, 6. | 
6 ( —; 

Ahmad, Abdul Khalif, Sheikh Ahmad, 
defendant No.1. defendant No, 2, defendant No. 3. 
— —0«! ~~ ‘cin 

Minors. 


The land now in dispute, area of 1900 kanals 
4, marlas, appears to be the whole of the hold- 
ing belonging to this famfly. ° 
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On the 22nd July, 1898 Mahomed Bakhsh 
Balanda and Mahmud mortgaged this land 
with possession for Rs. 2,200 to the pre- 
decessors-in-inferest of the plaintiffs andy by 
the terms of the mortgage the mortgagurs 
were to cultivate as tenants paying a specified 
rent and there was a stipulation for condi- 
tional sale in the event of redemption not 
taking place after four years. 

The conditional sale has never been, and 
cannot now be, enforced and in December 
1909, the mortgagees brought a suit in the 
Revenue Court against the mortgagors (as 
tenants) for ejectment. The suit failed on 
the ground that the dispute was one for the 
Civil Court as the relation of landlord and 
tenant did not then exist. The present suit 
for possession was then instituted and the 
first Court, holding that there was a valid 
mortgage for consideration and necessity, 
gave the plaintiffs a decree for possession 
as mortgagees in respect of a sum of 
Rs. 2,200. 

On appeal by the mortgagors, the Divisional 
Judge has upheld the first Court’s decree in 
respect of $rds of the land, but has dismissed. 
the claim in respect of the $rd share of the 
minor defendants. 

Though the minor defendants have been 
joined as appellants in Appeal No. 1208 of 
1911, it is admitted that this is a mistake and 
that the appeal, which relates to the 3rd 
share decreed in plaintiffy’ favour, is really. 
by Musammat Begum and Mahorhed Bakhsh 
who ask for dismissal of the whole claim. 

In the Oross-Appeal No. 1178 of, 1911 
which relates to the rd share of the 
minor defendants, the plaintiffs ask that the 
decree of the first Court may be restored. 

For the defendants, Dula Singh v. Dial 
Singh (1), has been cited in support of a 
contention that the plaintiffs’ remedy (if 
any) is by enforcing the conditional sale and 
that they cannot be given possession as mort- 
gagees. This avthority is not applicable to 
the present case because, apart from the 
stipulation for conditional sale, the mortgage 
was one with possession and the conten. 
tion has no force. 

Iti is nob contended that Mahomed Bakhsh, 
one of the original mortgagors, and Ham. 
mat Begam, widow of one of the original 


(1) 22 P. R. 1910; 208 P. L. R. 10105 429 >. W. Re 
1910; 5 Ind. Cas. 902. 
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meortgagors, can contest the mortgage on the 
ground of absence of necessity. It is, 
however, urged on their behalf that, in view 
of Wazir Singh v. Jai Gopal (2) and Ram 
Chand v. Harnam Singh (8), the lower Ap- 
pellate Court has wrongly presumed from 
the registration of the deed that consider- 
ation passed. These authorities, however, 
do not apply to the present case. Wazir 
Singh v. Jat Gopal (2), refers to unregis- 
tered bonds and in Ram Chand v. Harnam 
Singh (3), the registered deed had not baen 
acted on for a number of years. In the 
present case, the registered deed was duly 
acted upon. After registration, the mort- 
gagors gave effect to the mortgage by allow- 
ing mutation to take place. In fact, there 
was apparently no dispute till after Mah- 
mud’s death when the minor defendants’ 
position as reversionary heirs gave an excuse 
for repudiating the mortgage. Apart from 
the registration of tbe deed, consideration 
has been established as will be shown 
later when the question of necessity is con- 
sidered. 
` The decision of the lower Courts as regards 
the $rds share of Mahomed Bakhsh and Mu- 
sammat Begam is clearly right and Appeal 
No. 1208 of 1911 fails, 

The items of the consideration are as fol- 
lo ws:— 


Rs. 

(1) Principal rent and interest due. 

on 8 previous mortgage, dated 
20th September 1894 . 600 

(2) Due on book account in equal 
shares 994, 

(3) To pay to Bhup Mal and Visa 
Mal, creditors 240 

(4),To pay abiana dues to the 
Mamdot State a 120 
(5) To pay revenue and water rate... 120 
(6) Expenses of the deed 40 
(7) To bullocks and seed for kharif .. 86 


Items (3) to (7) inclusive eee to 
Rs. 606 were paid in oash at registration. 
There is no indication that this money was 
applied otherwise than in the manner spesi» 
fied in the deed and, whether or not the 
money was so applied by the mortgagora, 
the purposes for which the mortgagees ad- 
vanced ethe money “were clearly akan 


(2) 17 P. B. 1888. 
(3) 68 P. R. 1900. 
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purposes as found by the first Court. Items 
(1) and (2) are supported by a registered 
deed and by book accounts and the first 
Court, after scrutinising the deed and book 
accounts, also found these items to be neces- 
sary. 

The lower Appellate Court reversed the 
finding of the first Court on the point of 
necessity on the grounds that items (1) and 
(2) were debts due to the mortgagees them- 
selves and that the area of the land ought 
to have been sufficient to provide for the 
wants of the minors’ father but it did not 
examine the’ various items or consider the 
circumstances*of the family as a whole. 

The area mortgaged is, no doubt, large and 
the land may now have increased in value 
but the family first got into difficulties þe- 
fore 1894 when 2rds of the land was mort- 

gaged by two of the branches of the family 
t.e. by Mahmud, father of the minora, and 
Mahomed Bakhsh. As time went on, the 
family became further involved and it be- 
came necessary to mortgage the remaining 
4rd share, Balanda then joined the others in 
mortgaging the whole land by the deed of 
1898 which is now in dispute. Possibly 
there may have been some bad management 
but the transactions appear to have been 
entered into by the family in good faith for 
the benefit of all, and there does not appear 
to be any adequate ground for disturbing the 
mortgage. 

Though one of the minors may have been 
born before the mortgage of 1898 was exe- 
cuted, itis admitted that none of them was 
born before the 12th June 1895. Thus, 
though the birth of one may have been early 
enough to enable the minors to contest the 
deed. of 1898, the lower Appellate Court has 
overlooked the fact that they cannot contest 
the mortgage which was executed in 1394 
and which establishes item 1 of the deed 
now in question. 

It has been brought to our notice that 
though the representatives of a deceased 
plaintiff have been brought on the record of 
Appeal No. 1178, this has not been done 
within limitation in Appeal No. 1208 in 
which the deceased plaintiff was a respondent, 
In view, however, of our decision on the 
merits, ibis inuecessary for us to determine 
whether the Appeal “No. 1208 abates as 
against the Geceaséd respondent only or as 
against all the respondents, 
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For the above reasons we accept this Appeal 
No. 1178 of 1911 and, reversing the decree 
of the lower Appellate Court, we restore the 
decree of the first Court allowing costs to 

the plaintiffs-appellants throughout. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Sroonp Crvit Appear No. 601 or 1912. 
February. 26, 1913. 

Present: —Mr. Justice Rafique. 
GIRDHARI LAL —DEFENDANT— APPELLANT 
versus 


KALLO MISTRI—P tatntirr—R esponpent. 

Landlord and tenant—Payment of rent—Attornment 
—Hstoppel. 

Where a tenant has acknowledged the title of a 
person as landlord by paying him rent for several 
months, the tenant can, subsequently, challenge the 
title of the person only on the ground that the pay- 
ment of rent by him was due to mistake or ignorance 
of facts relating to the title of the person, or mis- 
representation or fraud on the part of the latter. 
Without proving mistake, fraud or misrepresentation 
in the payment of rent, the tenant cannot question 
the payee’s title to recover rent. 


Second appeal from the decision of the 
District Judge of Allahabad, dated the 27th 
January 1912. 

Mr. Girdhari Lal, for the Appellant. 

Mr. Parmeshwor Dyal(for Mr. Iswar Saran), 
for the Respondent. 


JUDGMENT.—The  defendant-appellant 
is the tenant of a fat ina house in. the city 
of Allahahad. The plaintiff-respondent, 
Shaikh Kalla, instituted a suit against him 
for ejectment and for recovery of rent for four 
months and a halffrom the Ist of March to 
the 15th of July 1909 on the allegation that 
the defendant-appellant had been served with 
a notice to vacate the flat and to ray the rent 
due from him and that he had failed to 
vacate the flat or pay the rent. The defend- 
ant-appelldnt resisted the suit on various 
grounds. Hg stated in his defence that he 
had taken the flat on hire from one Ghulam 
Mustafa, who had died leaving two sons, two 
daughters and a widow and that the plaintiff- 
respondent had no right to sue inasmuch as 
no valid deed of sale had been executed in his 
favour by Ghulam Mastafa or afl the heirs of 
Ghulam Mustafa. The defendant-appellant 
also contested the validity of the notice. The 
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first Court found that the house in a part of 
which the defendant-appellant livdi was 
purchased by Ikramuddin and Shahabuddin, 
the two sons’ of Ghulam Mastafa, vho, 
subsequently, sold it to the plaintiff-respond- 
ent, but as one of the two sons of Ghulam 
Mustafa was a minor, Ghulam Mustafa con- 
tinued to look after the house. In fact, he 
re-built it. In the opinion of the first Court, 
the real proprietors of the house were 
Ikramuddin and Shahabuddin and not their 
fatherand they had made a valid transfer 
in favour of the plaintiff-respondent. But 
as the latter had not given a valid notice. 
according ta law to the defendant-appallant 
to vacate the flat, the claim for ejectment 
could not be granted and was accordingly 
dismissed. The claim for arrears of rent was, 
however, decreed. 

The defendant-appellant preferred an ap- 
peal to the Court of the District Judge. The 
learned Judge disagreed with the first Court 
as to the ownership of the house. He came 
to the conclusion that Ghulam Mustafa was 
the real owner of the house and that the sale- 
deed in the names of his two sons was benami. 
But as the defendant-appellant had, subse- 
quent to the death of Ghulam Mustafa and 
after the sale to the plaintiff-respondent, paid 
rent to the latter, the decree in respect of 
the rent claim was affirmed. The defendant- 
appellant has preferred a second appeal to 
this Court and challenges the dacree of the 
learned Judge on several groundsr The main 
contention for the defendant-appellant is that, 
in the face of the finding of lower Appellate 
Court that the vendors of the plainotiff- 
respondent were not the sole proprietors of ' 
the house, the present claim is not maintain- 
able. Ib is said that Shaikh Kallu has 
purchased only the rights of the two sòns of 
Ghulam Mustafa and that as the daughters 
and the widow of the latter have also a share 
in the house, Shaikh Kallu alone cannot 
recover rent from the defendant-appellant. 
The finding of the learned Judge that the 
defendant-appellant is estopped from disput- 
ing the title of the plaintiff-respondent by 
reason of having paid rent for a few months 
to him is questioned. Itis argued that the 
mere payment of rent by a tenant does not 
estop him from challenging the title of the . 
man, who has not created the tenancy or letb 
the tenant into possession bat togwhom rent 
has been paid, The deferdant-appellant, 
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who is also a learned Vakil of this Court, 


brought many books, some of which he cited | 


in the course of his long argument in support 
of his contention that he is not estopped from 
denying the title of the plaintiff-respondent. 
The general rule as to estoppel between 
landlord and tenant has been stated in a 
Calcutta case thus:— It is one of the first 
principles of the law of estoppel, as applied to 
the relations between landlord and tenant, that 
the latter is estopped from denying the title 
of the former. The rule, however, only 
applies to the title of the landlord, who lets 
the tenant in. lf the tenant did not obtain 
possession from a person who was only 
recognised as landlord either by express 
agreement, or by attornment, or formal 
acknowledgment by payment of rent, he may 
always show that hia conduct was due to 
mistake or igeorance of facts relating to the 
title, misrepresentation or fraud.” Vide Ketu 
Das v. Surendra Nath Sinha (1). In the 
present case, the defendant-appellant did not 
rent the flat from the plaintiff-respondent 
nor got possession from him, but he acknow- 
ledged the title of the latter as landlord by 
paying him rent for several months. The 
defendant appellant can challenge the title 
of the plaintiff-respondent, but only on the 
ground that the payment of rent by him was 
due to mistake or ignorance of facts relating 
to the title of the plaintiff-respondent or 
misrepresentation or for fraud on the part of 
the latter. 
defendant-appellant denied the title of the 
plaintiff-respondent to recover the entire rent 
due but he did not give any explanation of 
his own conduct as te the payment of rent. 
He did mot say that rent had been paid for 
several months under mistake, misrepresenta- 
tion or fraud or ignorance of facts relating to 
the title of the plaintiff-respondent. In his 
argument before the lower Appellate Court, 
the defendant-appellant, on the basis of his 
own statement as a witness in the case, con- 
tended that he had paid rent to the plaintiff- 
respondent under protest and on the 
understanding that if a dispute arose in 
future on the claim of the widow and the 
daughters of Ghulam Mustafa, the plaintiff- 
respondent would indemnify the defendant- 
appellant. Bat the learned Judge disbeliev- 
ed that evidence and held that rent had 


(1) 7.0. W. N, 596. 
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been paid by the defendant-appellant under 
no such protest or understanding. Tha? is 
a finding of fact and cannot be questioned in 
second appeal. The question, therefore, for 
consideration ise whether the defendant- 
appellant, without pleading and without 
proving mistake, fraud or misrepresentation 
in the payment of rent to the plaintiff- 
respondent, can qtestion the latter’s title to 
recover rent. I do not think he can do so. 
In a case mentioned in Casperz at page 92, 
it was held that where a tenant defendant. 
had paid renteand the payment had gone 
unexplained, he was precluded from disputing 
the plaintiff’s title to recover rent. It is 
also contended by the appellant that if a 
decree is passed against him in the present 
suit, he will still be liable to the widow and 
the daughters of Ghulam Mustafa for their 
share of the rent. The apprehension is, in 
my opinion, unfounded. After the written 
statement had been filed, the defendant- 
appellant asked the Court of first instance 
to bring the widow and the two daughters 
of Ghulam Mustafa on the record and they 
were brought on the record: vide application 
dated the 9th of February 1910 and the 
plaint. But it seems that the three ladies 
were not properly served, and no one put 
in an appearance for them, nor did the 
defendant-appellant take any further steps 
to have them served according to law. On 
appeal to the District Judge, the defendant- 
appellant again impleaded them as, respond- 
ents. They were duly served, but did not 
appear. All the parties interested wefe thus 
before the lower Appellate Court. There is 
no danger of the defendant-appellant having 
to pay the ladies’ share of the rent twice, 
The appeal fails and is dismissed with costs, 


Appeal dismissed, 
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JAMAN Vv. CHANDIYA RAM. 


PUNJAB CHIEF COTRT. 
esHoonD Crvin Appeat No. 609 or 1910. 
March 10, 1913. 

Present:—-Sir Arthur Reid, Kt., Chief Judge, 
and Mr. Justice Chevis. 

JAMAN AND oTaers—D eFenDANTs— 
APPELLANTS 

VETEUS - 
CHANDIYA RAM AND OTAERS—PLAINTIFES 
— RESPONDENTS,. 

Jurisdiction of Civil or Revenue Court—Suit for 
possession on the allegation that defendants were 
formerly occupuncy tenants but had nothing to do 
with land now—Previous suit to congest notice of eject- 
ment—Construction of deed—Gift—Deed of gift not 
registered—Inadmissible to prove title even by 
adverse possession. 

In a suit for possession, the plaintiff alleged in the 
plaint that the defendants Were formerly occupancy 
tenants, but that they had nothing whatever to do 
with the land now: 

Held, that the suit was clearly one for ejectment 
of a trespasser, and, therefore, cognizable by a Civil 
Oourt and that a previous suit between the parties 
for cancellation of notice of ejectment in the 
Revenue Courts could not bar the present suit by the 
rule of res judicata. 

Where a deed stated that the executants had of 
their own accord gifted a certain piece of land and 
having now no concern with it had written the few 
words in the form of a deed of gift: 

Held, (1) that it was clearly a deedof gift and 
not merely a recital of a gift which had already 
been made, and being an instrument of gift of im- 
moveable property, which required registration under 
section 17 (1) (a) of the Registration Act, and not 
being registered, it could not be received as evidence 
of the gift, nor could secondary evidence as to the 
gift be produced; 

(2) that the deed was also inadmissible for the 
purpose of proving that the donees had ever since the 
execution of the deed been in adverse possession and 
thus acqtfired title to the land. 

Bai Gulabbai v. Shri Datgarjt Mohangarji,9 Bom. L. 
R. 393, distinguished. 

Thakore Fatesingjt v. Bamanjt Ardeshir Dalal, 27 
B. 515; 5 Bom. L, R. 274, doubted. 


Second appeal from the decree of the 
Divisional Judge, Attock Division at 
Campbellpore, dated the 9th March 1910, 
afirmiag that of the District Judge, Mian- 
wali, dated the 16th November 1909, decree- 
ing plaintiff’s claim. 

Mr. Morrison, for the Appellants. 

Mr. Nanak Chand, for the Respondents. 

JUDGMENT.—This judgment will cover 
Cross-Appeal No. 688 of 1910, 

The plaintiffs in this case have brought a 
suit for possession of 2 „kanalą 10 marlas of 
land which is the site of a drinking well and 
‘for a declaration that they are owners of an 
adjoining area of 47 kanals 10 marlas, The 
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plaintiffs allege that they acquired the 
whole of the*®50 kanals in suit by purchase 
from Malik Amir Khan and Malik Khudoyar 
Khan. The defendants do not deny the 
plaintiffs’ purchase but plead thatthe 50 
kanuls in question were gifted to them by 
Malik Amir Khan and his brother in 1882 
and that they have ever since been in posses- 
sion. The lower Courts have held that the 
alleged gift is not proved and have decreed 
the claim so far as 47% kanals are con- 
cerned, but have dismissed the claim for 
possession af 25 kanals, holding that the de- 
fendants have held long adverse possession 
of this plot. Both parties have preferred 
further appeals to this Court. We will 
deal first with the appeal of the defend- 
ants on whose behalf Mr. Morrison urges 
that the Civil Courts had no jurisdiction 
to try the suit and also that the matter in 
dispute is res judicata by reason of what 
has taken place’ in the Revenue Courts. 
It appears that before this suit, the plaintiffs 
caused a notice of ejectment to be served 
upon the defendants, who replied with a 
suit for cancellation of: that notice. The 
suit eventually reached the Court of the 
Financial Commissioner. Then the present 
suit was brought. 


Turning to the plaint in the present suit, 
we find that the plaintiffs do not admit 
that the defendants are their tenants. On 
the contrary, they state that the defendants 
were formerly occupancy tenants but that 
they have nothing whatever to do with the 
land now. This is, therefore, clearly a suit to 
eject a trespasser and as such is cognizable 
by a Civil Court. A Revenue Cour would 


not be competent to try it, and it follows 


that anything which has been decided by 
the Revenue Courts in former proceedings 
cannot operateto make the matter now in 
dispute res judicata. In the present suit, 
neither party alleges that the relation of 


landlord and tenant exists, and even grant- 


ing that the defendants were formerly 
tenants of the plaintiffs, still the case is one 
in“ which the defendants have denied the 
tenancy aud set up a title of ownership, 
and the plaintiffs have accepted the re- 
pudiation by the defendant of, the tenancy. 
The defendants, therefore, no longer hold 
the land under the plaintiffs and cannot now 
be regarded as their tengntz. 
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The next point urged is that the defend- 
anta acquired the whole of the 50 kanais by 
gift in 1882. It appears that the deed of 
gift in question was presented te the first 
Court but was returned to the defendants. 
It was not produced before the Divisional 
Judge and this Mr. Morrison explains by 
stating that it was at that time mislaid. 
It has been produced before us and, though 
Mr. Morrison urges thatit is not itself a 
deed of gift bet only a document reciting 
a gift which had already taken place, we 
are quite unable to agree with him. The 
deed simply sbabes:— We, Amir Khan, 
Khudayar Khan and Jahan Khan, have of 
our own aceord gifted 50 kanals of land 
for sinking a pakka well and we have 
now no concern with the said 50 kanals. 
Accordingly these few words have been 
written in the form of a deed of gift so 
that they may serve as a record.” 
hold without hesitation that this is a deed 
of gift and not merely a recital of a gift 
which had already been made. Being an 
instrument of gift of immoveable property, 
which requires registration under section 17 
(1) (a) ofthe Registration Act, and not 
being registered, it cannot be received as 
evidence of the gift, nor can secondary evi- 
dence as to the gift be produced. 


Mr, Morrison next urges that the defend- 
ants have held adverse possession of the 
474 kanals ever since 188% and he argues 
that the deed of gift, if inadmissible for the 
purpose of proving the gift, is admissible 
for the collateral purpose of proving that 
the defendants held possession even in 
1882, In support of this contention, he quotes 
Bat GQulabbat v. Shri Datgarii Mohangarji 
(1) and Thakore Fatesingji v. Bamanjt Ardeshir 
Dalal (2). The former authority simply lays 
down that a document of which registration 
is compulsory under the Act may be used 
as evidence for any collateral purpose other 
than that of creating or extinguishing a right 
to immoveable property. Here, however, 
the defendants are attempting to use the 
document to prove their right to the s474 
kanals which is the subject-matter of the 
gift, although it is trae that they are now 
attempting to prove their title not as donees 
but as perfons who have acquired title by 


(1) 9 Bom. L. R. 393. : 
(2) 27 B. 515; 5 Bom. D. R. 274, 
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reason of long adverse possession, The ruling 
of Thakore Fatesingii v. Bamanjt Ardeshire 
Dalal (2) quoted is certainly in their favour 
but, as at present advised, we have doubts as 
to the correctnegs of the ruling as it seems 
to us that for the defendants to prove their 
title in any capacity to the land by means 
of the document, would be to infringe the 
provisions of section 49 of the Registration 
Act, which lays down that no document 
required by section.17 to be registered shall 
affect any immoveable property comprised 
therein unlesg it has been registered. But 
it is unnecessary for us to come to any 
definite finding on the point for we note 
that the deed of gift ia utterly silent as 
to the question ofe possession having been 
given and, therefore, it does not help the 
defendants in this respect. The lower 
Courts have arrived at concurrent findings 
against the defendants’ contention of long 
adverse possession so far as 473 kanals are 
concerned and we find nothing in the oral 
evidence sufficient to warrant a reversal of 
those findings. 

We note that no arguments in connection 
with ground No. 4 of the defendants’ appeal 
have been addressed to us. 

We now turn to the plaintiffs’ appeal, 
which concerns 24 kanals of land in which 
the well has been sunk. It is urged that 
the well was sank with the permission of 
the owners and, therefore, there can be no 
adverse possession. But even supposing that 
the possession was at first pernfissive, it by 
no means necessarily follows thah it con- 
tinued to be permissive. It seems to us 
clear that the defendants have fora long 
time past held adverse possession of this 
plot of 23 kanıls and we see no reason 
whatever for disturbing the concurrent find- 
ings of the lower Courts with regard to 
this plot. We further see no sufficient cause 
for interfering with the order of the lower 
Appellate Oourt as regards costs. Both 
appeals fail and are dismissed. We leave 
the parties to bear their own costs in this 


Court. 
i Appeals dismissed, 
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* ALLAHABAD HIGH COURT. 
Seconp Oivi APPEAL No, 585 or 1912. 
March 4, 1918. 
Present:—Justice Sir Henry Griffin, KT., and 
Mr. Justice Chamier. 

- YUSUF ALI BEQ——PLAINȚIFR-—-ÅPPELLANT 
VEYSUS 
AYUB BEG—Daranpanr— RESPONDENT. 
Evidence Act (I of 1872), ss. 2, 1C8, applicability of 
—Muhammadan Law— Missing pérson— Presumption as 
to death—Rule of evidence —Rule of succession. 


The rule as to presumption of death contained in 
‘section 108 of the Evidence Act would govern the 
case of a Muhammadan who was missing for more 
than seven years. 

Mazhar Ali v. Budh Singh, 7 A. 297; A.W.N, (1884) 
333, followed. 

Section 2 of the Evidence Act has abrogated all 
rules of evidence laid down*by the Muhammadan 

aw. 

A rule of presumption as to death after the expir- 
ation of a particular period is a rule of evidence and 
not.a rule of succession. 


A: person who has been missing for more than seven ; 
years is presumed to be dead but there is no pre-- 


sumption as to the time of his death. 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
8th February 1912. 


Mr. Rahmatullah, for the Appellant. 
Mr. Muhammad Ishaq, for the Respondent. 


JUDGMENT.—This was a snit by the 
appellant for a share in the property of his 
father, Umar Daraz Beg, who died on May 
llth, 1899. It appears that Umar Daraz was 
the- owner of some property which he trans- 
ferred by a deed of gift to his wife, Musam- 
mat Nijabat Begam. She died in 1899, leay- 
ing her*husband, two sons and a daughter 
surviving her. Accordingly, 25 sahams out 
of an assumed 100 sahams passed to Umar 
Daraz Beg, 30 sahams to each of the sons 
and 15 sahams to the daughter. Umar 
Daraz Beg, as already stated, died in 
1899, The question is of what his property 
then consisted. His son Yakub Ali has 
been missing since 1897. The plaintiff's 
case is that Yakub Ali should be pre- 
sumed to have died in 1897 so that his 
property passed to his father Umar Daraz 
and the latter’s property should be consider- 
ed to be 55 sahams out of the original 100 
sahams. The lower Appellate Oourt has held 
that there is no proof and no presumption 
that Yakub Ali died in*the Itfe-time of hig 
father. All that can be presumed is that 
he is dead. The appellant relies on a rule 
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of the Muhammadan Law which is stated 
in these words at page 116, volume, IT, 
Mr. Amir Ali’s book on the Muhammadan 
Law— 

“Among the Hanafis, a missing person or 
makfudulkhabar is considered alive during 
this period so far as regards his own pro- 
perty but dead as regards the property of 
others. On the expiration of this period, he 
is to be accounted dead with respect to his 
own property and with respect to the pro- 
perty of others, as if he had died on ‘the 
day of his heing missing.” The anthorities 
are not agreed as to the length of the period 
referred to in this rule. Some put ib as low 
as 60 years, others put it as high as 120 
years. Weare not concerned with the 
length of the period. If this rule isa rule 
of evidence, it was abrogated by section 2 of: 
the Indian Evidence Act. But if it isa 
rule of succession as contended by the 
appellant, then we are bound to apply 
that rule to the present cass under section 
37 of the Civil Courts Act. 

It seems to us that the question is settled 
by a ruling of this Court in Mozhar Ali v. 
Rudh Singh (1), where it was held by 
Mahmood, J., that the first part of the rule 
set out above is a rule of evidence, and it 
was held by the Full Bench that the rule 
contained in section 108 of the Evidence 
Act governs the case of a Muhammadan who 
was missing for more than seven years. In 
our opinion, the decision of the lower Appel- ` 
late Court is correct. The appeal fails and 
is dismissed with costs including fees on the 
higher scale. With reference to the fourth 
ground of appeal, the Court of first instance 
will now proceed to determine the amount 
of mesne profits payable in respect of the 
share decreed to the appellant. 


. Appeal dismissed. 


(1) 7 A. 207; A. W. N. (1884) 333. 
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MADRAS HIGH COURT. 
< Çm Revision Permon No, 346 or 1911. 
September 20, 1912. 

Present:—Mr. Justice Sadasiva Aiyar. 

NARAYANASAMY THHEVAR— PETITIONER 
VET SUS 

AIYASAMI IYENGAR— Responpent. 
` Yimitation—-Suit for price of rubies given for being 
worked into jewel—Deposit —Mandatum — Limitation 
Act (XV of 1877), Sch. TI, Arts. 49, 89, 90, 145. 

There is no deposit in the legal sense where the 
moveable property deposited is not itself to be re- 
turned in the condition in which it would naturally 
remain atthe time of the return but some work is 
agreed to be performed in connection- with the 
moveable property. Such a transaction is a 
mandatum. » 

In 1896, A€. gave B. twenty loose rubies in order 
that B. might give them toa goldsmith and have 
them made into a jewel (olat). The rubies were not 
to be returned to A. as loose rubies but had to be 
worked into the jewel. MIll-feeling arose between A. 
and B. in 1898 and B. did not have the “ola?” made 
but retained the rubies. In 1911, A. sned B. for the 
value of the rubies: 


Held, (1) that B. did not become a depositary, as 
A, did not make a deposit in the legal sense; 

(2) that the transaction was a mandatum; 

(3) that Article 49 of the Limitation Act would 
apply if the suit be considered to be one for re- 
covery of specific moveables or for compensation for 
wrongfully detaining the same; 

(4) that Article 89 or 90 would apply ifthe suit 
be regarded as one for neglect of agent to do an act 
for his principal; 

(5) that ia each view, the limitation commenced in 
1898, when B.’s possession became unlawful or the 
agency tertninated; 

(6) that the sait was barred. 


' Petition, under section 25 of Act IX 1887, 
praying the High Court to revise the decree 
of the District Munsif of Mannargudi, in 
S. C. No. 170 of 1911. 


- Mr. V. Ratnasomanadhan, 
tioner. 


Mr. G. S. Ramachandra Atyar, for the Re- 
gpondent. 


JUDGMENT.—The plaintiff is the peti- 
tioner in this civil revision petition. He 
alleged in his plaint that in 1896, he gave 
20 loose rubies to defendant who was his 
friend in order that the defendant might 
give the rubies toa goldsmith and have an 
_ olai, ear ornament, made through that 

goldsmith, the 20 rubies to be used in 
making that olai. The plaint further 
alleges that the defendant was requested 
to have the olat made as soon as 
possible. The 20 rubies were thus not 


for the Peti- 
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to be returned to the plaintiff as loose 
rubies but to be worked into the olai. 
It is clear, to my mind, (see Bofvier’s 
Law Dictionary, page 547, as to the defini- 
tion of a deposit and also Halsbury’s Laws 
of England, Volume I, page 535, as regards 
the difference between a deposit and a 
mandatum and also Encyclopedia of the 
Laws of England, page 458, and the 
American Cyctopmdia, Volume XIII, page 
794, as regards the definition of a depositary) 
that the plaintiff did not make a deposit, in 
the legal sense, of the rubies with the 
defendant and the defendant did not be- 
come a depositary. It was a mandatum 
given to defendant to have the rubies worked 
into a jewel. It is further admitted in the 
plaint that ill-feeiing arose between plaint- 
iff and defendant in 1898, and he, the de- 
fendant, did not have the olet made and 
that he retained the 20 rubies in contra- 
vention of the understanding between the 
parties, (see paragraph 4 of the plaint). The 
present suit is brought for the value of the 
rubies 15 years after they had been handed 
over to the defendant. The District Munsif 
applied Article 120 of the Limitation Act 
and as the plaintiff alleged that the cause 
of action arose in 1896 itself dismissed the 
plaintiffs suit as barred. The petitioner- 
plaintiff contends before me that Article 145 
of the Limitation Act, which gives 30 years 
for a suit against a depositary to recover 
moveable property deposited, applies to this 
case. I am clear that there was no deposit 
in the legal sense as the moveable property 
deposited was not itself to be retifrned in the 
condition in which it would natarally re- 
main at the time. of the return (along with 
apy natural accretions if any such accretions 
happen to be added), but the defendant pro- 
mised to have some work performed in con- 
nection with the rubies and to deliver a jewel 
into which the said rubies had sto be worked. 
Hence Article 145 cannot apply. As regards 
Article 120, that is a residuary Article which 
should be applied only when no other Article 
applies. I think Article 49, Article 89 or 
Article 90 might apply to this case. If this 
suit is held to bs one for recovery of specific 
moveables*or for compensation for wrongfully 
detaining the same, “Article 49 will apply. 
The prescfibed “period is three years from 
when the detainer’s possession becomes 
unlawful. The defendant's possession, accord- 
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ing te the plaint itself, became unlawful in 
1898andthe present suit is, therefore, barred. 
If defendant is considered as plaintiff’s 
agent, who was bound to do some act for his 
principal and neglected to perform it, Article 
89 or Article 90 might apply; and as the 
agency must be deemed to have terminated 
in 1898, when the parties became enemies, 
the suit is barred even in this view. 

The civil revision petition is, therefore, 
dismissed with costa. 

Petition dismissed. 





ALLAHABAD HIGH COURT. : 
Szconp Civiz Appoan No. 553 or 1912, 
February 26, 1913. 

Present:— Justice Sir Henry Griffin, KT., 
and Mr. Justice Chamier. 
MANOHAR LAL AND OTAERS— DEFENDANTS 
—~APPELLANTS 
VETSUB 
DIWAN SINGH AND otaers—PLamntires 
— RESPONDENTS. 

Appeal-—Appellant becoming insolvent during pen- 
dency of appeal— Right to continue appeal. 

Where during the pendency of an appeal, the appel- 
lant is declared insolvent, the only person who can 
continue the appeal is the Receiver appointed under 
the Insolvency Act to manage the affairs of the in- 
solvents, 

Second appeal from the decision of the 
District Judge of Meerut, dated the 27th of 
February 1912. 

Mr. Hurendtokrishna, for the Appellants. 

JUDGMENT.—Two plaintiffs instituted 
this suit to recover principal and interest on 
a balance of account due tothe plaintiffs’ 
firm. It was pleaded in defence that there 
were two other persons who were also 
partnera in the plaintiffs’ firm and who had 
not joined in the anit and that the suit 
should, therefore, be dismissed. This plea 
was uphelt by the Court of first instance, 
which ‘dismissed the suit. On appeal by 
the plaintiffs, the lower Appellate Court 
held that the defect in the suit, if any, was 
cured by the provisions of Order XXX, rule l, 
of the Code of Civil Procedure. That Court 
then proceeded to give the plaintiffs a decree 
for the sum of Rs, 648 odd. It appears 
that while the appeal was“ pending in the 
Court below and before the decision of the 
appeal, the two plaintiffs, Diwan Singh and 
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Janki Saran, had been adjudged inaolvents. 
Tu appeal to this Court, it is contended that 
the Court below was wrong in holding that 
the suit was maintainable by the two plain- 
tiffs without the partners being joined in 
the suit. Whether the view of the Court 
below on this point was correct or not, it 
appears to us that the second plea taken 
before us must be sustained, that is, as the 
plaintiffs had been declared insolvents while 
the appeal was pending in the Court below, 
the only person who could continue the 
appeal in that Court was the Receiver 
appointed under the Insolvency Act to 
manage the affairs of the insolvents. We 
must, therefore, allow this appeal, set aside 
the decree of the lower Appellate Court and 
restore that of the Court of first instance , 
with costs here and in the Court below 
including in this Court fees on the higher 
scale, 
Appeal allowed. 


MADRAS HIGH COURT. 
Civic Revision Petition No. 127 ov 1911, 
January 6, 1913. 
Present; —Mr. Justice Sankaran-Nair. 
K. M. K. R.K M. RAMASAMI CHETTY 
COUNTER- PETITIONER -PETITIONER 
l VETSUS 


LAKSHMI ACHI—PETITONER— 


RESPONDENT. 

Guardians and Wards Act (FIII of 1890), 8. 43— 
Guardian disobeying Dourt’s order not to marry wagd— 
Security for guardian’s appearance and production of 
another—Court competent to act suo motu-—Ctvil Pro- 
cedure Code (Act V of 1908), O. XXXIX, r. 2—Civil 
Procedure Code (det XIV of 1882), s: 498. 

An order was issued by the District Court directing 
a guardian appointed under the Guardians and Wards 
Act not to carry out the proposed marriage of the 
ward pending the disposal of a petition before the 
Court. The order was disobeyed. The guardian was 
thereupon ordered to give security for his own ap- 
pearance on the adjourned date and to cause the 
appearance of another person: 

Held, that the order was wrong so far as the pro- 
duction of the other person was concerned. 

Ib is open to the Court for the purpose of inquiry 
to take security for the appearance of a guardian. 

A Courtis competent to take action ®suo motu, 
without any application from any person, in regard to 
the disobedience of an order issued under the Guar- 
dians and Wards Act. 
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s ef ARSOTAM DAS V. PATESRI PRATAP NARAYAN SINGH, 


Petition, under section 115 of Act V of 


1903, praying the High Covrt to revise the. 


order of the District Court of Ramnad, in 
I. A. No, 79 of 1911. 


Messrs. T. Rangachariar and 8S. Varada- 
chartar, for the Appellant. 

Mr. S. Srinivasa Atyangar, for the Res- 
pondent. 

JUDGMENT,—An order was made and 
served on the petitioner directing him not 
to carry ont a proposed marriage pending 
the disposal of the petition. In spite of 
that order, he had the emarriage per- 
formed. On the day the petition was 
taken up for hearing, the Judge directed 
him to give security for Rs. 30,000 to 
appear on the adjourned date and to cause 
the appearance of another person. The 
order, so far as the production of the other 
person is concerned, is obviously wrong 
and is not supported before me. Uuder 
seation 43, clause (4), Guardians and Wards 
Act, the order may be enforced in the same 
manner as an injunction issued under the 
Civil Procedure Code. It has been decided 
in Kochappa v. Sachi Devi (1) that an order 
directing the person, who has disobeyed the 
order for injunction, to be detained in 
custody can be passed only on application 
by a party. The section itself does not 


make ita pre-requisite, and the decision is - 


based on considerations which do not 
apply to a proceeding under the Guardians 
and Wards Act. An injunction issued 


under the Civil Procedure Code is solely | 


for the benefit of a party tothe suit. He 
is to be treated in the same position as a 
decree-holder who need not enforce his 
decree. But under the Guardians and Wards 
Act, the Court acts in the interests of the 
minor and will not suffer the minor’s 
interests to be prejudiced in the manner 
alleged. I am, therefor8, of opinion that 
ib was open to the Court to act even 
without any application? Even in that 
ease, the order is illegal and must be sat 
aside. But the Judge evidently intended 
to take proceedings, if necessary, under 
the provisions of the Civil Procedure Code 
and apprehended that the petitioner might 
not appear on the adjourned date. In my 
opinion, ™ was open to the Judge for the 


(1) 26 M. 494, 


_ merely provides 


purpose of the inquiry to take security for 
his appearance. I shall, therefore, direct 
that the order be considered to be set? aside 
on the day the petitioner appears before the 
District Judge. 
There will be no order as to costs.. 
so Order set aside, 


ALLAHABAD HIGH COURT. 
First Civi Appzan No. 219 of 1911 
* February 18, 1918. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr, Justice Banerji. 
PARSOTAM DAS AND otasrs— 

PLAINTIPES — APPELLANTS 
, ' versus 
Raja PATESRI PARTAP NARAYAN 
SINGH AND otaers—Derenpants— 


RESPONDENTS. 

Registration Act (TIT of 1877), s. Bl—Description of 
property—Error in part of description—Sufficient identi- 
fication—Registration already effected not void—Decree 
on mortgage—Merger—-Mortgage unenforceable after 
decree becoming time-barred. 

Section 21 of the Indian Registration Act, 1877, 
that a non-testamentary docu- 
ment relating to immoveable property should contain 
a description of such property sufficient to identify 
the same. f 

A sale-deed having been registered, the registration 
cannot be vitiated merely by reason of there being 
an errorin a part of the description which may well 
be disregarded. 

Beni Madho Singh v, Jagat Singh,10 A. L. J. 33; 
16 Ind. Cas. 337, referred to. 

Where the name of the village, the pargana and the 
District, in which the village is situate, gare correctly 
given in a registered deed, a mistake in the name of 
the tuppa alone is insufficient to vitiate registration. 

Where a decree obtained on the basis of a mortgage 
becomes time-barred, ,the mortgage itself, having 
merged in the decree, cannot be enforced. 


First appeal from the decision of the Sub- 
ordinate Judge of Gorakhpur, dated the 15th 
of December 1911, . 

The ,Hon’ble Dr. Sunder Lal {with him 
Messrs. Govind Prasad and Shafiuzaman), for 
Appellants. 

Dr. 8. N. Sen (for the Hon'ble Dr, Tej 
Bahadur Sapru), Dr. Satish’ Chandra Banerji, 
Messrs. Purushotam Das Tandan and Parmesh- 
wor Dyal,,for the Respondents, 

JUDGMENT.—This appeal arises out of 
a suit for sale upon a mortgage, and the only 
question we have to determine is whether the 
Court below was right in dismissing the 
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claim ju so far as it sought to bring to sale 
the village Rasulpur, tappa Kadar. The 
Court, below has held that having regard to 
the provisions of section 21 of the Registra- 
tion Act of 1877, 
mortgage-deed as regards thaé village was 
void and ib has accordingly ‘dismissed the 
claim in respect of that village. The correct- 
ness of this decision is challenged in this 
appeal by the plaintiffs. ‘ 


The mortgage comprises a number of 
villages among which ig the village Rasulpur 
and it is thus described in the mortgage-deed: 

“the entire Mauzah Rasulpur, tappa Padya * 
* * Parganah and District Basti * * * 
which are mortgaged with possession to 
other persons.” Mauzahk Resulpur is not in 
tappa Padya but isin fact in tappa Kadar, 
This is established by the evidence to which 
the Court below has referred; but itis ad- 
mitted that it is situate in Parganah Basti and 
in the Basti District, and it was also ‘ ‘mort- 
gaged with possession to other persons.” 

The Court below holds that as the tappa in 
which the property in question is situate has 
been wrongly given inthe mortgage-deed, 
the registration of that document is thereby 
vitiated. Section 21 of the Registration Act 
merely provides that a non-testamentary 
document relating to immoveable property 
should contain a description of such property 
sufficient to identify the same, and the 
appendix to the Registration Manual requires 
that. the name of the village, parganah and 
district shoulde be entered. Inthe present 
instance, the name of the village and the 
names of the parganah and the district in 
which it is situate are given in the mortgage- 
deed. The only defect isthe mistake in 
the name of the tappa. The fact that ib is 
further mentioned in the mortgage-deed that 
the mortgaged property is subject to a 
prior mortgage under which the mortgagee 
is in posagssfon is another circumstance 
which would enable one to identify the pro- 
perty intended to be mortgaged and men. 
tioned in the mortgage-deed. We are 
unable to hold that the mistake in the 
tappa is alone sufficient to vitiate the re- 
gistration of the document which, was ac- 
cepted for registration and actually register- 
ed. The description given, jn spite of the 
error in the fappa, was, in our opinion, 
sufficient to identify the property and that 
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part of the description which wasin fact 
erroneous may well be disregarded. 

A similar question arosein Bent Madho 
Singh v. Jagat Singh (1) and it was held 
that a sale-deed having been registered, 
the registration could not be a nullity merely 
by reason of there being an error in the 
description of the property. The Court 
below was, therefore, in our opinion, wrong 
in dismissing the claim as regards the 
village Rasulpur. 

lt was contended on behalf of the respond- 
ent, Kashi Prasad, that he was a bona file 
purchaser without notice of the plaintiff’s 
earlier mortgage. In the first place, we 
may point out that the property was sold 
aud was purchased by Kashi Prasad in 
execution of his own decree. In the next 
place, there is nothing to show that he made 
any inquiry as to the existence of a prior 
mortgage onthe property. If he had made 
any inquiry, itis clear that be wonld have 
found that the property, which is mentioned 
in the mortgage-deed in suit as being in the 
possession of a prior mortgagee, is the pro- 
perty now sought to be sold. He never came 
forward to say that he was misled in any 
way by the misdescription in the mortgage 
deed. The plaintiff, therefore, is entitled to 
a decree for sale of Raslupur as against the 
respondent, Kashi Prasad. 


It was contended on behalf of the respond- 
ent, Hira Prasad, that the decree for sale 
of Rasalpur in favour of the plaintiff, 
should be subject to two prior mortgages, 
namely, one of July 1880 and the other of 
the 25th of Novembar 1880. The mort- 
gage of the 2nd of July 1880 is a usufruc- 
tuary mortgage made in favour of Ram 
Narain and others, and the other mortgage 
is a simple mortgage in favourof Sham 
Narain and others, the predecessors-in-title 
of Hira Prasad. Hira Prasad has purchased 
the mortgagee rights in regard to half of 
the property and has redeemed the mortgage 
in respect of the other half and has thus 
stepped into the shoes of the prior mortgagee. 
He is, therefore, entitled to claim that the 
desres inthe plaintiff’s favour should be 
subject to the mortgage of the 2ad of July 
1880. This is conceded by the leafned 
Advocate for the plaintiff, and indeed in the 


(1) 10 A. L. J. 33; 16 Ind. Oas. 837. 
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eplaigt the plaintiff's prayer was that the 
sale should ba subject to that mortgage. 
As for the mortgaga of the 25th of Novembar 
1880, the Court below has "hald that asa 
daros was Obtains onthe basis of that 
mortgage, the said mortgage has merged in 
the decree and that the decres has bacoma 
time-barred and is no longer capable of, 
execution. So that Hira Prasad cannot now 
claim that the sale in enforcement of the 
plaintif’s mortgage should be subject to tha 
mortgage of the 25th of November 1880. 
In the connected Execution First Appeal 
No. 303 of 1912 [Aira Prasad Panday v. 
Kashi Prasad (2)| decided by us to-day, we 
have held that the decree obtained on foot 


of the mortgage of the 25th of November . 


1880 is no longer capable of execution and 
is time-barred and it is clear that it was 
also time-barred on that date on which the 
plaintiffs brought their suit. That being so, 
that mortgage no longer subsists and cannot 
be onforced. 

The result is that we allow the appeal 
so far that we vary the decree of the Court 
below by adding to the decree a direction 
for sale of the village Rasulpur, tappz2 Kadar, 
` subject to the mortgage of the 2nd of July 
1830. The appellants will have their costs 
in both Courts as part of the decretal amount 
which may be recovered by sale of the 
village Rasulpur and the other villages 
ordered to bə sold by the decree of the 
Court below. In other respects, we affirm 
the decree of the Court below. Woe extend 
the time for payment for six months from 
this date. The costs in this Court will 
include fees on the higher scale. 


Decree modified. 
(2) 18 Ind. Cas. 897. 
Ld 





ALLAHABAD HIGH COURT. 
First Civit Appear No. 304 or 1911. 
March 3, 1923. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Banerji. 
Mrs. M. J. POWHUL—Darenpant— 
APPELLANT 


tersus 
A. E. HART-—PLAINTIFE— RESPONDENT. 


Damages—Compensation—Reasonable and probable 
` Cause, 

If a person alleges certain facts for which there is 
reasonable andé probable cause and also alleges certain 
other facts for which there is no reasonable and pro- 
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bable cause, the Court would be entitled to award 
damages in respect of the latter charge. ° 


A party cannot be made liable in damages merely 
because he has alleged certain facts which are, found 
to be correct but which did not constitute an offence 
under the particular section of the Penal Code alleged 
by him. 

First appeale from the decision of the Sub- 
ordinate Judg& of Dehra Dun, dated 16th 
September 1911. 

Mr. B. E. O'Conor (with him Mr. Nihal 
Ohand), for thee Appellant. 

The Hon’ble Dr. Sunder Lal (with him Mr. 
A. Haider), for the Respondent. 

JUDGMENT.—This appeal arises ont of a 
suit brought by the nlaintiff to recover 
damages for malicious prosecution. The 
plaintiff claimed Rs. 9,000. The Court below 
has awarded Rs. 3,000. What gave rise 
to the present siit wana complaint made 
by the defendant which will be found 
at page 7 of the appellant’s book. It is as 
follows: sa 

“The complaint states as Kali — 

"1, That your petitioner engaged the ao- 
cused to supervise the work of her contractor 
and agreed to pay him for his remuneration 
at the rate of 10 per cent. on the contractor’s 
bill. 

2. That the complainant went away to 
Saharanpur District after having given the 
accused charge of the work. 

“3, That the accused turned the contractor 
away from the work before obtaining a 
formal sanction from your petitioner, which 
was obtained by misrepresenting the true 
facts. This the complainant did ina way 
under compulsion as she could not afford to 
come up and supervise the work hefself. 

“4. That the accused putin the contractors 
with whom he secretly arranged to charge 
them 10 per cent. also on their bills. 

“5, That the accused as agent for your 
petitioner made out a detailed bill and added 
in each item even in the rates 10 per cent. 
more than the amount which was due to the 
contractors wilfully and with intent to de- 
fraud your petitioner and thus falsified and 
made false entries in the accounts which þe- 
longed to your petitioner (the accused's em- 
ployer). 

“6. That the accused after preparing the 
bill containiwg false statement submitted the 
false statement of accownts to your petitioner 
on 19th August 1907 or thereabout, intend- 
ing that in case your petitioner did not pay 
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the amount, so fraudulently claimed, such 
false Statement may appear in evidence in 
judicial proceedings and may cause the Civil 
Court to entertain an erroneous opinion 
touching the material point in the case. 

7. That your petitioner, or the receipt of 
the false accounts, sent forthe contractors 
and offered them the correct amount of their 
bills, viz., Rs. 3,227-2-0, as they satisfied your 
petitioner that the extra amount was to go to 
the accused and thus the contractors ac- 
cepted what was actually,and correctly due 
them. 


“8 That the accused also asked your peti- 
tioner in the bill to pay him Rs. 358-8.0 as 
his commission ‘as arranged’ and thus tried 
by deceiving your petitioner to induce her 
dishonestly to deliver the Sum of Rs. 444-7 9 
more than was due to the contractors and 
himself, 


“9. That the various actions of the accused 
amount to the offences which are punish- 
able under sections 193, 418, 468, 477A 
and 511, Indian Penal Code: therefore, your 
petitioner prays that this Oourt may be 
pleased to.makean inquiry and deal with the 
accused according to law.” 

What is alleged in this petition of com- 
plaint was substantially trae. ‘The plaintiff 
admittedly was employed as the agent for 
the defendant to supervise and get certain 
work done. As his remuneration be was to 
receive 10 percent. upon the cost of the 
works. Whether he was bona fide dissatis- 
fied with Mengal, who was carrying out the 
works when he took up the agency, or 
whether he discharged Mangal in order that 
he might employ his own men is not clear, 
but he certainly did employ his own men 
after he had discharged Mangal, and he 
entered into a secret arrangement with his 
own men that he should receive out of their 
remuneration 10 percent. In the course of 
the civil proceedings which are mentioned 
in the judgment of the learned Snbordinate 
Judge, the plaintiff had to admit that he had 
entered into this arrangement. The learned 
Subordinate Judge finds that if the defend. 
ant had instituted her complaint a little 
earlier, it could not be said that she had not 
reasonable and probable cause, provided 
that she had confined her complaint to a 
charge of attempting to cheat. The learned 
‘Judge has evidently awarded damages partly 
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on account of the delay which took place uf 
instituting the complaint and partly because, 
after stating the facts, the complainant goes 
on to allege that these facts amount to 
offences punishable under certain other sec- 
tions of the Indian Penal Code. No doubt, 
if a person were to allege certain facts for 
which there was reasonable and probable 
cause and was to goon and allege certain 
other facts for which there was no reasonable 
and probable cause, the Court would clearly 
be entitled to award damages in respect of 
the charges for which there was no reason- 
able and probable cause. But in the present 
case, what the complainant alleged is con- 
tained in the first eight paragraphs. The 
ninth paragraph is a mere averment of the 
particular sections of the Penal Code which 
shefcontends applied. In other words, there 
is only one set of facts alleged. Wedo -not 
think ib would be correct to make a party 
liable in damages merely because they 
aileged certain facts which are found to be 
correct but which did not constitute an 
offence under the particalar section of the 
Code alleged. 

As to the delay, the defendant may well 
have thought that her case was not complete 
until after the plaintiff had admitted the 
taking of the commission from the con- 
tractors. We do not think that the delay 
is of itself sufficient under the circumstances 
of this caso to justify us in holding that the 
defendant had not reasonable and probable 
cause. We think, however, that inasmuch as 
the disputes babween the plaintiff and the 
defendant were the subject-matter of civil 
preceedings, the defendant might very well 
have allowed the disputes to be investigated 
in that Court, The present suit is not a suit 
for defamation but we wish to express our 
disapproval of the defendant’s action in dis- 
tributing copies of the ‘““Cawnpore Journal,” 
On the other hand, we think that the plaint- 
iff in the present saib was ill-advised, after 
be had been acquitted in the criminal pro- 
ceedings, to institute the present suit. The 
defendant had employed him to get the work 
done as cheaply as he (the plaintiff) possibly 
could consistently with efficiency. The de- 
fendant might well think that the result of 
the plaintiff taking 10 per ceni. from the 
contractors would be that their yates would 
be 10 per cent. higher. Under all the cir- 
cumstances of the case, we think that the 
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presept suit should be dismissed but that 
the parties sHould pay their own costs 
in all Courts. We accordingly allow the 
apweal, set aside the decree of the Court 
below and dismiss the plaintiff’s suit but 
direct that the parties shall pay their own 
costs in both Courts. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seoonp Cryin Arrear No, 484 or 1912. 
February 25, 1913. 
Present:—Justice Sir Henry Grifiin, Kr., and 

Mr. Justice Chamier. 
Musammat KASTURI AND OTHERS —— 
DEFENDANTS —- APPELLANTS 
versus 

CHIRANJI LAL—Puarntire— 


RESPONDENT, 

Hindu Law—Marriage— Girl given in marriage by 
maternal grandfather against-the wishes of paternal 
relations —Validity of marriage-~Factum valet. 

Where a Hindu girl has been given in marriage by 
her maternal grandfather and maternal uncle, against 
the wishes of her paternal uncle and paternal cousing 
who wished to make a profit out of her marriage, the 
marriage cannot be declared invalid for want of legal 
guardian’s consent inasmuch as the principle of factum 
valet applies to the case. 

Khushalchand v. Bai Mani, 11 B. 247, relied upon. 


Second appeal from the decision of the 
Additional Judge of, Saharanpur, dated the 
5th of March 1912. 

Mr. Nehal Ohand, for the Appellants. 

Mr. Durga Charan Banerji, for the Res- 
pondent. 

JUDGMENT.—This is an appeal in a suit 
brought by the respondent for restitution 
of conjugal rights. The Courts below have 
found that the appellant, Musammat Kasturi, 
was given in marriage to the respondent 
by her maternal grandfather and maternal 
uncle against the wishes of the appellants, 
Mangal, Bal Makund and Joti, who are the 
paternal uncle and paternal cousins of the 
girl and who hoped to make a profit ont of 
marrying her to a rich but one-eyed man, 
named Tulshi. It bas been found also that 
the marriage was not brought about either 
by force or by fraud. 

The question for decision is whethet the 
marriage is valid. The authorities are 
conflicting. According to Yajnavalkya 
(1-63-64), the father, paternal grandfather, 
brother, a sakulya or member of the same 
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family, and the mother, in default of the 
first among these, the next in order if sound 
in mind, is to give a damsel in marriage. 
Vishnu says (XXIV-38.39):—"The ffther, 
the paternal grandfather, the brother, 
the kinsman, the maternal grandfather, 
and the mother are the persons by whom a 
damsel may be given in marriage” Narada 
says (XII-20.21):—"The father himself shall 
give a damsel in marriage or with his assent 
the brother, the maternal grandfather and 
maternal uncle and her agnates and her 
paternal grandfather. In default of all 
these, the mother.” The Mitukshara com. 
mentary onethe text of Yajnavalkya is 
silent about the maternal relations (I. VII. 
3-6). Most of the modern commentators seem 
to assume that the text of Yajnavalkya and 
the Mitakshara commentary upon it should 
not be treated as exhaustive and that the 
maternal relations may give a girlin marriage 
though the father, brother and other 
maternal relations have a preferential right 
to do so (See Macnaghten’s Hindu Law, 
Edition of 1874, page 103; Guru Das Baner. 
jees Hindu Law of Marriage and Stridhan, 
page 47; Treveylan’s Hinda Law, page 
43; Ghose’s Hindu Law, pages 678.688, 
and Mayne’s Hindu Law, 7th Edition, 
page 101). Others such, as J. N. Bhat- 
tacharjee Chapter XIII and Golap Chandra 
Shastri, Chapter III, content themselves 
with noticing the divergence between the 
authorities, 

It has been established by along line of 
decisions going back to 1843, that if a girl 
is given in marriage by her natural guardian, 
even without the consent of her legdl gurdian 
and the marriage actually takes place, it is 
irrevocable [see Ghazi v. Sukru (1), Venka- 
tacharyula v. Rangacharyulu (2), Suryamont 
Dassee v. Kalikanta Das (8) and Mulchand v. 
Bhudhia (4)] and we are asked to apply this 
rule to the present case. But on the findings 
of the Courts below, it may be doubted 
whether the persons who gave the girl in 
marriage were her natural guardians. It 
appears that her mother died several years 
ago, that her father died seven or eight 
months before the marriage now in question 


(1) 19 A. 518; A. W. N. (1897) 139, 
(2) 14 M. 816; 1 M. L. J. 85. 

(3) 28 O. 37; 5 0. W. N. fb5. 

(4) 22 B 812, : 


928 
BHAGWAN DAS Y, MUHAMMAD SYaHIA, 


and that she and her brother aged 10 lived 
with fheir paternal uncle and cousins up to 
withip a month or two before the marriage 
when they took her to the respondent’s house, 

We have not been referred to any case at 
all resembling the present case. But, on the 
other hand, there is no case of-which we are 
aware in which the marriage of a Hindu 
girl effected without force or fraud by her 
relations has, after it has actually taken 
place, been declared to be invalid for want 
of the consent of the legal guardian. Neither 
Yajnavalkya nor the Mitakshara lays down 
that the marriage ofa girl effected without 
the consent of her legal guardian is invalid. 
In the case of Khushalchand v. Bat Mani 
(5), the Court held tbat the texts on the 
subject were directory eather than man- 
datory, that the consent of the legal 
guardian was not necessarily of the essence 
of the marriage, and that it would be 
proper to apply the principle of factum 
valet to a marriage effected without such 
consent but also without either force or 
fraud. In the present case, the girl was 
16 years old at the tims of the marriage, she 
appears to have entered upon it not unwill- 
ingly and the object which her paternal 
relatives had in view in opposing her 
marriage with the respondent, and now have 
in view in resisting this suit, is the getting of 
a sum of money upon what would be some- 
thing very like a saleof the girl to the one- 
eyed man, Tulshi. It seems to us that this 
is eminently a case to which the prinsiple of 
factum vale should be applied. We, there- 
fore, hold that the marriage cannot now be 
declared void. The appeal fails and is 
dismissed with costs. 


* Appeal dismissed. 
(5) 11 B. 247. 





ALLAHABAD HIGH COURT. 
Seoonp Hivi APPRAL No. 533 or 1912. 
. March 1, 1913. 
Present:— Justice Sir Henry Griffin, KT., 
and Mr. Justice Chamier. 
BHAGWAN DAS AND ANOTHAR— DRPENDANTS 
~ APPELLANTS 
Versus i 
MUHAMMAD YAHIA—Pramripe— 


RESPONDENT, 7 
Landlord and tenant—Occupgnt of a house—Con- 
struction of well in house, whether injurious to the 
right of the zemindar. 
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Where the occupant of a house, who has been ix® 
possession of the house for generations without paying 
any rent, constructs a well within the compound of his 
house for his convdhience and comfort, the zemingar 
of the site, over which the house stands, has no right 
to restrain him from constructing the well. 

The zemindar’s interests are not injuriously affected 
by the construction of the well. 


Second appeal from the decision of the 
Subordinate Judge of Jaunpur, dated the 
13th of February 1912. 

Dr. S. O. Banerji(with him Mr. A. Haider), 
for the Appellants. 

Mr. Dillon (with him Dr. Suleman), for the 
Res pondent. 


” JUDGMENT. 


Gairein, J.—The plaintiff in this case 
is the zemindar of a patti in the town of 
Mariahu where the defendants reside. The 
plaintiff brought this suit for an injunction 
to restrain the defendants from constructing 
a well in their house and for an order 
directing them to remove the materials and 
to restore the laud to its original condition. 
The defendants are shopkeepers whose 
family has been in occupation of the pre- 
mises for generations without paying any 
rent. They pléaded that they had a right 
to construct the well on their premises, 
that the well had been constructed for their 
own comfort and convenience and that the 
suit was brought out of malice. The Court 
of first instance dismissed the suit, holding 
that the construction of the well inside the 
house was not such a user as affected the 
zemindar’s rights injuriously and that the 
well was a necessary adjunct to the comforts 
of the occupants of the house. The lower 
Appellate Court on appeal held that the 
plaintiff zemendar was entitled to the relief 
asked for on the ground that the °con- 
struction of the well was an interference 
with the plaintiff’s right as zemendar. The 
lower Appellate Court having decreed the 
suit, the defendduts come here in second 
appeal. The Courts below find that the 
occupiers of houses in Mariahu have a 
right to transfer houses sabject to payment 
of one-fourth of the sale price to the zemzndar, 
We have heard the learned Counsel for the 
parties at considerable length. The question, 
as it appears to me for decision in this 
appeal is whether the plaintiff has mtade out 
9, case for issue of an injunction. he plaint- 
iff is the zemzndar of the- patit where the 


. defendant's house is situated. 


> 
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His rights as 
zemindar appear “to be limited by the rights 
which occupants of houses haveeacquired by 
custom against the zemindar so long as the 
houses are in the occupation of the family. 
The houses only escheat to the zemindar in 
case of the family dying out. Iam unable 


to hold that the construction of the well 


on the premises of the defendants is a 
breach of any obligation existing in favour 
‘of the plaintiff whether expressly or by 
implication. A wellon the premises is an 
undoubted adjunct to ihe convenience of 
the occupants, and it is difficult, to see in 
what way the zemindar’s interests are 
injuriously affected by its construction, 
while its removal would undoubtedly cause 
inconvenience to the defendants. If there be 
an invasion of the semindar’s right, it is of 
so slight and doubtful a nature as not to 
call for interference, more particularly in 
view of the fact that the chance of the 
zemindar entering into possession of the 
house is very remote. There appears to be 
some reason for holding, as held by the Court 
of first instance, that the plaintiff was actuat- 
ed by malice in instituting the present suit. 
Taking all the circumstances into considera- 
tion, I am of opinion that this is not a case 
in which the injunction asked for should be 
granted. I would, therefore, allow the 
appeal and dismiss the plaintiff’s suit. 


UHAMIER, J.~I agree that this appeal 
should be allowed. The appellants are the 
owners ard occupiers of a shop andan ad- 
joining house in Kasba Mariahu. The res- 
pondent is the zemundar of the Kasba, The 
question for decision is whether the appel- 
lants are entitled to sink a well inside the 
shop without the permission of the respond- 
ent. It has been found by the Courts below, 
and itis now admitted by the appellants, 


‘that the respondent is the exclusive owner 


of the land on which the hotse and shop 
stand, but that the appellants are entitled to 
retain possession as long as the buildings 
remain on the land. The Munsif held that 
the appellants were entitled to sink the well 
‘without the respondent’s permission. On 


appeal, the Subordinate Judge held that they _ 


-were nob. 

It must Be taken that the predecessors of 
the appellantseobtained the land from the 
gemindar, for the time being, for the purpose 
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of erecting buildings thereon, and that they 
agreed expressly or impliedly not to use the 
land for any other purpose. Therefore, af 
the acts now complained of are inconsistent 
with the purpose for which the land was 
given to the appellants’ predecessors, the 
respondent is entitled to a mandatory injunc- 
tion. It was not suggested by Counsel for 
the appellants that a mandatory injunction 
was not a suitable form of relief or that any 
In this 
connestion I may note that it was admitted 
before us that the respondent objected to the 
construction of the well as soon as he came 
to know of it. 

Two provisions in the wajzb-ul-arz have 
One of them certainly has 
no bearing upon the esa, lt relates to the 
digging of wells by kashtkars, and evidently 
was not intended to apply to the abadi. The 
other says that a kashtkar or ryof can build 
and pull down as he pleases within his own 
enclosure (andar thate apne ke bana o bigar 
sakta haz). I doubt whether this was intended 
to authorize the construction of wells. It 


‘was probably intended to authorise a kashttar, 


or ryo/, to make structural alterations inside 
his premises without reference to the 
zemindar. 

But I-am not prepared to hold that the 
sinking of a well within the premises was an 
act necessarily inconsistent with the purpose 
for which the land was granted. A well is one 
of the amenities or conveniences of an Indian 
house, and I consider that the grant of land 
for building purposes carries with it*the right 
of making a well for the convenienceef the 
occupiers. “I would, therefore, restore the 
decree of the Munsif. 

By THE Covrt.—The appeal is allowed, the 


decree of the lower Appellate Court is set aside 


and that of the Court of first instance restor- 
ed. The plaintiff will pay the costs of the 
defendants throughout, ` 

Appeal allowed, 
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PUNJAB CHIEF COURT. 
* Seconp Civit APP5AL No. 139 or 1911. 
March 12, 1913. 
Present: —Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Rattigan. 
. Musammat DALIP KAUR—Ptatstive 
——APPELLANT 
veTEUs 


Musammai FATTI akas LAL KAUR AND 


OTHERS— DEFENDANTS — RESPONDENTS. 

Custom—Marriage —Sitkhs~—-Section of Hindus —Con- 
verston of Muhammadan woman to Sikhism—Necessary 
formalities— Presumption of performance of ceremonies of 
conversion and marriage—Hindu Law of marriage— 
Marriage between Jats—Ohadar andazi—Marriage 
in fact presumed to be marriage in law. 

Generally speaking, Sikhs as a community are 
merely a section of Hindus. 

Sikhism, however, has at all times been a prosely- 
tising religion. There is ne a priori legal or customary 
bar to the conversion of a Muhammadan man or wo- 
man tothe Sikh faith. Such a convert after inicia- 
tion becomes a Sikh and even a Singh, provided in the 
latter event that the initiation has been effected by 
the pahol system of baptism instituted by Guru 
Govind Singh. 

Where a Sikh of position appears to have been 
anxious to make a woman his lawful wife, the pre- 
sumption is that he has not omitted to observe any. 
formality for conversion or marriage that his personal 
law regarded as an essential condition precedent to his 
union with the woman whom he intended to marry, 
assuming, of course, that it was within his power to 
have those formalities observed. 

No particular form of conversion need be obseryed 
before a woman, who is not a Sikhni, can be regarded 
as having been duly converted to that faith. The 


drinking of duly sanctified water with patashas diluted’ 


in it would be sufficient for the conversion of 2 woman 
from the point of view of Sikh law or custom. 

The Sikhs have no written law, their social institution 
being regulated by rules which are rules of Hindu Law 
modified by custom. ` Their forms of marriage, how- 
ever, awe different from those of Hindus in general. 
Among Jats, the leading Sudra subscaste in the 
Punjab, it is well known that the rules as to marriage 
are notoriously lax, and that among them, sacredotal 
notions of marriage have obtained little countenance. 

Formalities are not necessary to constitute a valid 
marriage between Jats, and the informal ceremony of 
chadar andazi is regarded as a well established form 
of marriage. 

Fora marriage by chadar andazi, it would he 
sufficient if the four corners of a sheet are dyed, and 
thereafter, in the presence of some witnesses, the 
sheet is spread over the couple to be married, and 
afterwards parshad is distributed to the persons pre- 
sent. 

When it is proved that there was a marriage in fact, 
there would be a presumption in favour of there being 
a marriage in law. 


Second appeal from the decree of the Divi- 
sional Judge, Jullundur Division, dated tke 
14th January 1911, reversing that of the 
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Subordinate Judge, Ist , class, Jalluntiur, : 

dated the 23rd July 1910, decreeing plaintiff’s 

claim. . 

Rai Bahadur Pandit Sheo Narafn and 

Bawa Sewa Ram Singh, for the Appellant. 
Mr. Fazal-t- Hussain, for the Respondents. 


JUDGMENT.—One Sirdar Thakar Singh, 
a Hindu Sikh Jat, who owned a considerable 
area of land and also a jagir in Mauza 
Baloke, Tahsil Nakodar, in the Jullundur 
District, and was in addition & grantee of 
certain squares in Mauzı No. 338, Jhang 
Branch, Chenab Colony, died on the 220d 
September 1907. [t is admitted that he 
left him surviving a mother, Musammat Har 
Kaur, and two widows, Musammat Dalip 
Kaur (the present plaintiff) and Musammat 
Nihal Kaur (a pro forma defendant in the 
present suit), After hia death, various pro- 
ceedings took plače before the Revenue Autho- 
rities with reference to the succession to his 
property and jagir, and these are all set 
forth ia full detail in the judgment of the 
Honorary Subordinate Judge who tried this 
suit in the first instance, and more succinctly 
in that of the Divisional Judge: It is un- 
necessary, however, for the purposes of this 
appeal, to enter into a discussion of the various 
questions involved in these proceedings. 
They are not before us for determination 
and as it is possible that they may eventually 
come before the Civil Courts, we must ne- 
cessarily refrain from any expression of opi- 
nion likely to prejudice their trial ànd de- 
termination hereafter. 


The sole question before us is whether 
the respondent, Musammat Lal Kaur, (alras 
Musammat Fatti), was lawfally married to 
the said Sirdar Thakur Singh, agd in this 
question are involved others of no ingon-. 
siderable difficulty and of very great 
importance to the Sikh community as a 
whole. a 


It is admitted that Sirdar Thakar Singh 
lived at Mauza No. 338 in the colony for some 


' four or five years with the respondent, who 


was duriog that time the wife of one Dulla. 
She was the daughter of one of the Strdar’s 
tenants, Umra by name and an drain by caste, 
and as such was, of course, a Muhammadan. 
In October 1904, the Sirdar removed her to 
Mauza Baloke and by paynosent of a sum of 
Rs, 750, (which appears to have been divided 
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between Umra and Dulla) induced the two 
latter to agree fo a divorce, which was there- 
after duly effected. Thereis no dispute as 
to fhese facts, nor as to the fact that after 
the divorce the respondent lived with the 
Strdav up to the time of his death. The 
contention between the plaintiff-appellant and 
the respondent is with regard to the status 
-of the latter. 
pondent continued to live with the deceased 
as a mistress, whereas the respondent main- 
tains that she was converted to Sikhism, 
received a new name (that of “Lal Kaur”), 
was lawfully married to the Sjrdar by the 
ceremony of chadar andizt and thereafter 
was accepted by the Sirdar and the family 
as his lawful wife. Plaintiff contends that 
there was in fact (1) no such conversion to 
Sikhism and (2) no such marriage ceremony, 
and further (3) that, in any event, the 
marriage of a Sikh with a woman, who was 
by birth a Muhammadan, would be in- 
valid both by the personal law of the al- 
leged husband (2, e., the Hindu Law) and by 
castom, 


As mutation of names in respect of a one- 
third share in the deceased’s property has 
been effected by the Revenue Authorities in 
favour of respondent, plaintiff hag been com- 
pelled to institute the present suit in which 
she claims to recover one-half of the pro- 
perty in the possession of the respondent, the 
other half thereof belonging, according to 
plaintiff’s contentions, to Musammat Nihal 
Kaur, her co-widow, who has, however, de- 
clined to prefer her claims, and has, there- 
fore, been impleaded as a pro forma defendant. 
It is explained that the reason why Musam- 
‘ mat Nihal Kaur has refrained from putting 
forward*her claims is because the respondent, 
Musammat Lal Kaur, aided and abetted her 
in her attempt to deceive the authorities 
into accepting as a posthumous son of the 
deceased a child who is alleged to have been 
the offspring of some other woman. With 
the question whether that child is or is not 
the son of Musammat Nihal Kaur and of the 
deceased, we are not here concerned and we 
refer to the matter simply in connection with 
the explanation given by plaintiff to account 
for her co-widow’s abstention from the present 
claim. s 

The issues framed in the Court of first in- 
tance were as follows :— 
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(1) Whether a Muhammadan woman can 
bs converted to Sikhism— 

(a) Atcording to principles of reli- 
gion ? or 
(b) According to custom ? 

(2) Whether defendant No. 1 has joined 
the Sikh religiot by adopting its principles 
or customs P 

(3) Whether defendant No. 1 was lawfully 
married to Thakar Singh by chadar andazi 
and whether she can now be considered his 
lawfal widow P : 

(4) Whether the plaintiff has stolen or 
concealed any Will executed by Thakar 
Singh? 

(5) If the last mentioned 4th issue be 
proved in favour of defendant No. 1, what 
were the contents of the deed of Will? The 
Honorary Sabordinate Judge, Ist class 
(Khan Ahmad Shah), in a judgment, which, 
the Divisional Judge has rightly described as 
“careful and exhaustive”, decided against de- 
fendant No. 1 (Musammat Lal Kaur) upon all 
the above points, and granted plaintiff the 
decree for which she prayed. 

From that decree, Musammat Lal Kaur 
appealed to the Divisional Judge and we may 
note, in passing thatin her grounds of appeal, 
no exception was taken to the finding of 
the Honorary Subordinate Judge upon the 
fourth and fifth issnes, and that apparently 
no reliance was placed upon the alleged Will, 
The Divisional Judge, however, observes 
that he agrees with the Subordinate Judge's 
findiug that “there never was any such 
Will”. j 

The learned Judge in his judgment deals 
first with the question whether a Mussalman 
can become a Sikh, and after referring to 
various authorities, comes to the conclusion 
that such conversion is legally possible. He 
then proceeds to deal withthe case on the 
allegations made by Musimmat Lal Kaur, and 
he states that so much false evitlence has 
been given in the case that if ‘his decision 
had to rest merely on the direct evidence ad. 
duced by that lady, he would have had no 
difficalty “in agreeing with the finding of the 
lower Court that neither marriage nor 
conversion is proved’, But he finds never- 
theleas that hér case is established because 
two facts are beyond dfspute, and “they 
quite-clearly sow where the truth at bottom 
lies and indicate which of the two masses of 
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evidence (for there is plenty on both sides), is 
based on a substratum of veracity’’. 

These two facts are (1) that admittedly 
Sirdar Thakar Singh in October 1904 pro- 
cured Musammat Lal Kaur’s (Musammat 
Fatti’s) divorce from her husband, the only 
reasonable ground for his doiag so being (ac- 
cording to the Divisional’ Judge) his 
anxiety to marry the woman; and (2) that 
_ plaintifi’s own witness, Milkhi Ram, admitted 
that he used to hear the deceased Sirdar 
calling the lady by the name of “Lal Kaur”. 

The learned Judge summarises his findings 
as follows — on 

(i) that it is possible for a Mussalman to 
become a Sikh; 
` (2) that Musammat 
Sikbni; . ; 

(3) that she went through a form of 
marriage with Thakar Singh ; 

(4) thab a Sikhni converted from Islam 
can validly marry a Sikh Jat; and 

(5) that an apostate from Islam becomes 
a Sudra in the eyes of Hindu tribes, and can 
validly marry a Sudra Hindu, whether 
or not she professes: exactly the same re- 
ligion, 

Each of the above points is considered fully 
in the very careful jadgment which the 
learned Judge has written in this case, and 
the reasons for the conclusions at which 
he arrived are given in detail. But, as he 
anticipated, his findings have not been 
accepted by the plaintiff and a further appeal 
has been preferred to this Court. We have 
heard thee whole case argued with great 
ability gud at length by the learned Advo- 
cates who respectively represented the ap- 
pellant, Musammat Dalip Kaur, and the 
respondent, Musammat Lal Kaur, and we take 
this opportunity of expressing our obligation 
to them for the assistance they have rendered 
us in deciding this appeal. 

Upon the questions of fact, we have no 
-hesitatzon in agreeing with the Divisional 
Judge, as we are satisfied (1) that Thakar 
Singh went through a form of marriage (by 
chadar andazi) with Musammat Fatti, and (2) 
that prior to that marriage Musammat Fatti 
had undergone some sort of ‘“‘purification” 
with a view to her “conversion” to Sikhism. 
It is amply established, and indeed is admit- 
ted, that Thakar Singh had been living for 
some four or five years with Musammat Fatti 
prior to October 1904, and that this co-habi- 


Fatti became a 
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tation was of a continuous nature. It ès also 
admitted that in October 1904, Thakar Singh 
paid a sum of Rs. 750 to the woman’s-father, 
Umra (one of his tenants) in order to induce 
Umra and the woman’s husband, Dulla, to 
consent to granting her a divorce. This 
divorce was as a result duly effected, and 
thereafter Musammat Fatti lived with Thakar 
Singh, in every respect, as a wife, until the 
latter’s death in 1907. 

These facts are not contested by the plaint- 
iff, except as to the position of Musammat 
Fatti. Her allegations are that Thakar 
Singh securgd the divorce of the defendant 
because he was apprehensive of criminal or 
civil proceedings being taken against him 


by. Dulla, the aggrieved husband, and that ~ 


after the divorce the woman continued to 
live with Thakar Singh merely as a mistress. 
The Divisional Judge has given good reasons 
for holding that Thakar Singh’s object in 
getting the woman divorced was to marry 
her, and that he had no reason to apprehend 


any legal proceedings being taken against 


him by Dulla. 

We entirely agree, as ib appears to us 
absurd to suppose that Thakar Singh was 
fearful of action on the part of a husband 
who for over fonr years had acquiesced in his 
wife’s taking up her abode with her paramour 
and living openly with him as his mistress. 
On the other hand, itis a reasonable expla- 
nation of Thakar Singh's conduct that he 
had contracted an affection for the woman 
and desired to make her his wife, and that 
it was with this object in view that he paid 
Umra and Dalla the large sum of Rs. 759. 

We find accordingly, in agreement with 
the Divisional Judge, that Thakar Singh 
obtained the woman’s divorce from Dalla in 
order that he might be in a position to marry 
her. Assuming that our finding upon this 
point is correct, as we believe it to be, we 
see no reason for disbelieving the evidence 


* 


+ 


adduced by the defendant for the purpose of. 


proving that she underwent a process of 
purification and thereafter was married by 
chadar andazi to Thakar Singh. We are ‘not 
at present concerned with the legal aspects 
of the question, and with them we shall deal 
presently. But, once it is found that Thakar 
Singh had Musammat Fatti divorced by her 
husband and that he did so in order to marry 
her, it follows almost necessarily that he 
would in the ordinary course of things take 
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Buch steps as he could to have her “purified” 
and gonverted to his own religion before he 
attempted to marry her. There is evidence 
that this was done, and, as this evidence is 
in accordance with the probabilities of the 
case, we accept il as in the main true, and 
- this is, we understand, the view of the 
Divisional Judge. Upon tke facts then, we 
agree with the learned Judge that Thakar 
Singh secured Musammat Fatti’s divorce 
from Dulla with the object of making her 
his wife, that certain purification ceremonies 
were performed, and a form of marriage by 
chadar andazi was solemnised between him 
and her. It is also proved beyond all doubt 
that after the “marriage” Musammat Fatti’s 
name was changed and that she was thence- 
forth called Musımmat Lal Kaur, and that 
she cohabited up to thetime of his death 
with Thakar Singh, Per se these facts raise, 
as the Divisional Judge rightly remarks, a 
presumption in favour of the validity of the 
marriage, and, unless plaintiff can show, and 
the onus is upon her, that such a marriage in 
fact is not a valid marriage in law, we must 
hold that Musammat Lal Kaur (to pive her 
her present name) is the lawful widow of 
Thakar Singh, 

Plaintiff, however, challenges the validity 
in law of the alleged marriage, and the 
arguments urged in support of her plea may 
be summarised briefly as follows:— 


(a) Musammat Lal Kaur was by birth 
an Arain and a Mussalmani and no 
valid marriage can bə effected 
between a Hindu Jat Sikh and such 


a woman. This point is not 
contested before us, and it is 
* unnecessary, therefore, for us 


to express our opinion upon ib. 
Hakim v, Jagat Singh (1), and 
especially the remand order of 
Roe, ©. J., and” Frizelle, J, in 
that case,- dated the 21st April 
1898, are authorities in support of 
the contention, but, as the Divi- 
sional Judge points out, there is 
some support of the contrary view 
in the extract from the Report of 
the First Regular Settlement of the 
* Lahore Distrist quoted at page 195 
of Volume II of Tupper’s Custom- 
ary Law that “marriages between a 


. (1) 87 P. R. 1898, 
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Sikh and a Muhammadan ard not 
unknown and the offspring become 
Sikhs, as if the mother had been 
a Hindu. The practice is, however, 
reprobated.” R 

(b) A Mussalman cannot become a Sikb, 

nor can a Mussalmani become a 
‘Sikhni in the eyes of the law or of 
custom, and this irrespective of any 
ceremonies that may have been per- - 
formed for the purpose of effectuat- 
ing such conversions. 

(c) Assuming, for the sake of argument, 
that a Mussalman or a Mussalmani 
can under certain circumstanves and 
after the performance of certain 
defined ceremonies be converted to 
Sikhism, the ceremony of purifica- 
tion alleged to have been performed. 
on the occasion of Musammaét Lal 
Kaur’s conversion was not of that 
character and did not falfil the re- 
quisite conditions precedent; and 

(d) In any event, the ceremony of 
chadar andazi as alleged to have 
been performed between Thakar 
Singh and Musammat Lal Kaur 
was of the most informal nature 
and would not be recognised as a 
legal form of marriage between 
Sikhs. l 

These questions are, we recognise, of very 
great importance and our decision upon 
them must necessarily have far reaching cons 
sequences. We have, therefore,given them 
our most careful consideration gnd have 
listened attentively to the very elaborate argu- 
ments pro et con of Mr. Sheo Narain and Mr, 
Fagzl-i-Husain and we have endeavoured to 
the best of our ability to arrive ata right 
conclusion upon the materials before us. 
The determination ina civil suit between 
individuals of a question that affects, no 
matter, how indirectly, a comufunity as a 
whole is not altogether satisfactory and it 
must almost inevitably be open to criticism. 
We are also nob uumindful of the possibility 
that our conclusions might have been 
different under other circumstances. At 
the same time, we have no reason to doubt 
that everything that, could possibly be 
urged in favour „of, or against, plaintiff's 
contentions has baen put bafore us by the 
learned Advocates who appeared respactively 
for the appellant and the respondent and it is 
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after very careful consideration of their argu- 
ments, of the evidence upon the record and 
of the authorities to which we have been 
referred and which we have consulted, that 
we have arrived at our conclusions. With 
these prefatory remarks, we-proceed to deal 
seriatim with the plaintiff’s contentions as 
above epitomized. 

The first question is whether it is possible 


“ for a Mussalman or a Mussalmani to be so 


converted to Sikhism as-to become in law a 
Sikh ora Sikhni and to be recognised as 
such by the Sikh community?, Sikhism, as 
observed by the late Sir Denzil Ibbetson in 
his Report on ‘the Census of the Panjab, 
1881, “has assumed two very different forms at 
different periods of its history, in the tolerant 
quietest doctrines of Nanak and the military 
propaganda of Govind Singh. The admission 
of all castes to equality by Guru Govind 
disgusted many of the higher classes who 
refused to accept his teachings though they 
remained faithful to the tenets of Baba 
Nanak and thus a schism arose in the faith. 
These two forms are still represented in the 
Punjab. In strictness, the followers of both 
are Sikhs, a word said to be derived from 
the same root as the common Hindu term 
sewak, and meaning nothing more than a 
disciple; but while the followers of the first 
group or Nanaki Sikhs are Sikhs, they are 
not Singhs, which is the title by which the 
followers of Govind, or Govind: Sikhs are 
distinguished.” (paragraph 264). No man 
is born a Sixh; he can become such only by 
baptism gud no one can become a Singh 
until he has received the pahol, or peosuliar 
baptism instituted by Guru Govind. 
Generally speaking, Sikhs as a community 
are merely a section of Hindus [Babu Jogendra 
Ohandra Bose v. Rani Bhagwin Kaur (2)] but 
despite the fact that Sikhism and specially 
Singhism, has throughout its history been 
opposed,and under Guru Govind was bitter- 
ly hostile, to Muhammadanism, it has at all 
times been a proselytising religion and has 
sought converts not only from Hinduism 
but also from “outlandish” religions such as 
Islamism and Christianity. In his analysis 
of the tenets of tha Sikh religioa, Bhai Gur 
Das, who was a contemporary of the fourth, 
fifth and sixth Gurus, sets forth the follow- 
ing prayer for the extension of Sikhism:— 


(2) 63 P, R. 1900; P. L. R. 1900 p. 251, 


INDIAN OASES. 


(1918 


“May there be hundreds and thousands of 
Sikhs in every city and hundred of 
thousands in every country! 

May the Guru's Sikhs become hundreds 
of thousands year countless in the world and 
may a Sikh temple decorate every place,” 
(McCauliff’s “Sikh Religion,” Volume 4, 
page 256). = 

According to the same authority: When 
Hindus and Muslims lay aside superstition, 
they form one body of Sikhs who quaff the 
cup of God’s love and obtain final deliver- 
ance;’— ° 

“They who are intoxicated with the cup 
of love in the Guru’s private Court behold 
the unseen one. The Sikhs spurn as well 
the hundred and eight beaded rosary of the 
Hindus as the hundred beaded rosary of the 
Muhammadans. The Sikhs treating both 
rosaries alike repeat not the name Ram or 
Rahim at every bead. The two sects united 
form one body of Sikhs and are not then 
separately mentioned, so when one speaketh 
of the game of chaupar, the pieces are not 
spoken of. The Sikhs, rejecting Shiv and his 
energy Durga, arrive at their own home by 
means of the cup of God’s love. Unaffected 
by the three qualities they attain the fourth 
degrees of salvation. Baba Nanak proclaimed 
the true word, and, by causing the true 
Sikhs to fix their attention on ,it, blended 
them with the true, one who is the trae 
king to whom truth is pleasing.” (bil page 
272)." 

Gura Govind, the tenth of the Gurus, who 
established Sikhism on a military basis and 
founded the sect of “Singhs” was, it is true, 
imbued with a deadly hatred of Mahamma- 
dans. As he observed of himself, 

“Durga Bhawani appeared to mə when fT 
was asleep, arrayed in all her glory. The 
goddess put into my hand the hilt of a bright 
scy metar which she had before held in her 
own. ‘The country of the Muhammadans’ 
said the goddess, ‘shall be conquerred by them, 
and numbers of that race shall be slain.’ After 
I had heard this, I exclaimed, this steel shall 
be the guard to me and to my followers 
because in its lustre the splendour of thy 
countenance, oh goddess! is always reflected”. 


Tn the account, also, which he gives of his 
mission, he says that in a preceding life, he 
performed severe penance meditating on 


Mahakala and Kalika (or Siva and Durga), 


Vol. XVIIT] 


e DALIP EAUR V, FATTI, 


in consequence of which he was sent into the 
world by Parameswara, the Supreme God, to 
establish a perfect system to teach virtue 
and exterminate the , Wicked. The last—— 
understanding by the term “wicked” the 
followers of Muhammad—is the part of his 
mission which he most laboured to fulfil and 
which was the whole spirit of his reform. 
Hatred of the Muhammadans is evidently the 
ruling principle of all Guru Govind’s institu- 
tions. His injunctions were— [b is right to 
slay a Muhammadan” wherever you meet 
“him, If you mest a Hindu beat, him, and 
plander him, and divide his property among 
you. Employ your constant efforts to des- 
troy the countries ruled by Muhammadans, 
if they oppose you, defeat and slay them.” 
(Wilson’s Essays and Lectures, Volume 2, 
pages 142-143) 

But even Guru Govind, in spite of his 
deadly sanmity to Mahammadans which was 
“the ruling element of his system,” was com- 
pelled by circumstances to admit of the 
proselytism of the class he so hated, (bid 
page 143). 

Mr. Sheo Narain conceded that at first 
Sikhism, as indeed every Other religion, was 
necessarily proselytising, but his contention 
was that in course of time, this proselytising 
tendency was checked and that in more 
modern days, Sikhism does not favour con- 
version into dts fold of persons other than 
Hindus. But he was unable to cite any 
authority in support of his argument, and 
the contrary would appear to be the truth. 

In Volume I of “Asiatic Researches” 
(published in 1801), we find that a Mr. 
Charles Wilkins, who visited a college of 
“Seeka” at Patna, was invited by the learned 
men of that community whom he consulted 
about their religion to become a member of 
their society (page 293). 

Again, in Volume XI of tthe same work 
(published in 1812), Brigadier General Mal- 
colm, who was in the Punjab in 1808, in the 
course of a most interesting article on the 
Sikhs, speaks in several places of Muhamma.- 
dans who had been converted to Sikhism and 
had even become Singhs, (see pages 255, #56, 
263, 287 and 283). In this connection, we 
might nete thas General Malcolm states that 
Muhammadgns who have become Sikhs and 
their descendants are, in the Punjab jargon, 
termed, Mezhebi Sinh, or Sinks of the faith, 
and they are sub-divided into the four class- 
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es which aro vulgarly, but erroneously, 
supposed to distinguish the followers of 
Mohammad Sayyad Sinh, Sheikh Sinh, Mogttal 
Sinh and Patan Sinh, by which designation 
the names of the particular race or country of 
the Muhammadan&, have been affixed by Hindus 
as distinctions of caste.” In his Report on 
the Punjab Census above referred to, Sir 
Denzil Ibbetson in a foot-nofe at page 154 
observes : — 

“ Cunningham in his History of the Sikhs 
states that mazhebi is the term applied to 
Sikh converts from Islam, at present I believe 
such converts ‘are unknown; and certainly 
the word mazbt, which I understand to be 
the form now in use, is applied to scavenger 
converts only. Cunniggham says :— Converts 
of the sweeper race are commonly known as 
Raugretha Sikhs. They are also sometimes 
styled maszhebt or of the (Muhammadan) 
faith from the circumstance that the con- 
verts from Islam are so called, and that 
many sweepers throughout India have be- 
come Muhammadans.’ I think he must be 
mistaken.” Itis clear,- however, from the 
passage cited that General Malcolm supports 
the view taken by Cunningham. 

In further support of the admissibility of 
converts from Muhammadanism into the Sikh- 
fold, we would refer to Doctor Guru Das 
Banerjee’s Tagore Law Lectures, 1878, (1896 
edition page 252) and to the fact 
that Mr. Sewa Ram Singh, a Sikh Pleader 
of standing, who appeared before us with 
Mr. Sheo Narain, for ths plaintiff-appellant 
admitted, in reply to Mr. Fazli- Easain that 
a well-known and highly respected Sikh of 
Amritsar, Bhai Lakmir Singh, who is still 
alive, was originally.a Muhammadan. This 
gentleman, we are informed by Mr. Sewa 
Ram Singh, is about 60 years old, and wag 
converted to Sikhism and baptised with the 
pahol ceremony as a Singh about 15 years 
ago. 

In view of the authorities and facts above 
stated, we must hold that there is no a prior? 
legal or customary bar to the conversion of a 
Muhammadan man or woman tothe Sikh faith 
and that such a convert, after initiation, ba- 
comes a Sikh and even a Singh, provided in 
the latter ev8nt that the initiation has been 
effected by the pıkol system of baptism in- 
stituted by Guru Govind. 

The next -quesbion is whether the cera- 
monies alleged to have been performed an 
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the, occasion when Musammat Lal Kaur is, 


said to have been converted to Sikhism and 
subsequently to have been married to Sardar 
Thakar Singh, were legallyjsufficient tor these 
purposes. Here again we may remark that 
the*presumption is that all necessary for- 
malities were duly observed, and that it is 
unlikely that the deceased, who was a man 
of position and was, as we are satisfied, very 
anxious to make Musamm it Lal Kaur his 
lawful wife, would omit to observe any 
formality that his personal law regarded as 
an essential condition precedent to his union 
with the woman whom he intended to marry. 
Obviously, if Le wished to make her his 
lawful wife, he would take every precaution 
to see that the ceremony of purification and 
of marriage was perfotmed in strict ac- 
cordance with the requirements of that law, 
assuming, of course, that it was within his 
power to have these ceremonies duly per- 
formed. 
= Now, while itis true that no man can 
become a Sikh without initiation, and that 
no one can become a Singh unless and until 
the elaborate pahul baptism, instituted by 
Guru Govind, has been duly solemnised in ac- 
cordance with the rules laid down by that 
leader (as to which we would refer to the 
article on Sikhism in Volume 25 of the 
Euoyclopedia Britannica, 11th Edition), we 
find it stated in Ibbetson’s Census Report 
(page 138) that women are seldom initiated. 
In their case, evidently all that is required 
before they can marry a Sikh is that they 
should adopt Sikhism, and we are unable to 
find any authority for the proposition that a 
particular form of conversion must bə ob- 
served before a woman, who is not a Sikhni, 
can be .regarded as having been duly 
converted to that faith. In the presant 
case, there is evidence to the effect that 
a somewhat elaborate purification cers- 
mony was, solemnised in the presence of 
some 26 or 30 .persons, of whom five at 
least were Sikhs and have given evidence 
in this case (Jagat Singh; Hira Singh; 
Harnam Singh; Sunder Singh and Bala 
Singh). A Sanzast fakir, Sati Parkash, has 
also deposed that he was requested to preside 
at the ceremony and that he read the Anand 
andadministered amræ tothe woman—in other 
words, that she was given certain water to 
drink, the said water having been duly 
sanctified and containing sweetmeats called 
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patashas, The evidence of the witnesses is. 
not exactly in accord as to what actually 
took place on the occasion but they are all 
agreed that the woman was made to drink 
some liquid out of a vessel, and apparently 
no more elaborate ceremony is essential. Mr, 
Charles Wilkins, for example, in his article 
in Volume J] of Asiatic Researches to 
which we have already referred, makes the 
following remarks upon this subjecti of con- 
version to Sikhism:— I asked them what 
were the ceremonies used in admitting a 
proselyte. A person having shown a sincere 
inclination to renounce his former opinions 
to any five or more Seeks assembled together, 
in any place, as well on the highway asin a 
house of worship, they send to the first shop 
where sweetbmeats ara sld, and procura a 
small quantity of a particular sort which is 
very common andas I recollect’ they call 
baltasa and having diluted ib in pure 
‘water they sprinkle some of it on the body 
and into the eyes of the convert, whilst one 
of the best instructed repeats to him in any 
language, with which he is conversant, the 
chief canons of their faith, exacting from 
him a solemn promise to abide by them to 
the rest of his life. This is the whole of the 
ceremony,” (page 293). Initiation into 
Sikhism, no doubt, is of a more formal and 
very different character, but, if the ceremony 
as above described is sufficient .for the cone 
version of a man to Sikhism, we may reason- 
ably assume that no very elaborate caremony 
is requisite when it is a woman who is to be 
converted to that faith. In the present case, 
five Sikhs at least ara proved to have b3en 
present onthe occasion of Musimnat Lal 
Kaur’s conversion, and Mr. Sheo Warain 
was oa to point to any authority in 
support of his contention that the ceramony, 
as performed by Sati Parkash was insnfilici- 
ent from the pqint of view of Sikh law or 
austom. We must hold, therefore, that 
Musammat Fatti was duly converted to 
Sikhism and became’ a Sikhni,_ taking 
thereafter the name of Musummaé Lal Kaur. 
Immediately after the ceremony of her 
purifecation and reception into the Sikh fold, 
a marriage by chadar andazi ia said to have, 
been solemnised between Sardar ,Thakar 
Singh and Musammat Lal Kaur,in the presence 
of the same persons who were present at 
the former ceremony. This form of marriage 
is common in the Province and is of 8 very 
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informal nature but is not, therefore, re-- 
garded as any the less binding on the- 


parties. In the present case, the evidence 
is to the effect that the fakir (Sati Parkash) 
dyed the four corners of a sheet and there- 
after in the presence of 20 or 30 
spectators spread it over Sardar Thakar Singh 
and Musammat Lal Kaur, and afterwards dis- 
tributed parshad to the persons present. It 
is contended that this evidence is false and 
that no such ceremony took place bu} we 
agree with the Divisional Judge, the pro- 
babilites are all in favoug of defendant’s 
story. Onceit is accepted that it was the 
desire of Sardar Thakar Singh to make the 
woman hig wife, it obviously follows that he 
would take care to have the ceremony of 
marriage performed, and as the ceremony 
was of the simplest possible character, we 
see no reason for suspecting that it did not 
actually take place. If Musammat Lal 
Kuar is able, after her husband’s death, to 


. Induce five Sikh Jats to testify in this res- 


pac:ia her favour, Sardar Thakar Singh, who 
was aman of influence and position, would 
assuredly have experienced no difficulty in 
inducing several of his Sikh friends to 
assist him in solemnising the marriage, 
We, therefore, accept this evidence as true, 
and the only question is whether the cere- 
mony, a8 performed, was in accordance with 
the rite? prescribed by Sikh law or custom 
for such caremonies. As to this, it is to be 
remembered that the Sikhs have no written 
law, their social institutions being regulated 
by rules which are rales of Hindu Law 
modified by custom (Dr. Guru Das Banner- 


` jee’s Tagore Law Lectures, 1978, second Edi- 


tiow, page 252) and furcher that their forms 
of marriage are different from those of 
Hindus in general (“bid page 253), and “among 
Jats, the leading Sudra sub-caste in the 
Punjab, it is well-known that.rules (as to 
marriages) are notoriously lax, [Chatterji, J, 
Haria v. Kanhya (8),| and that among them, 
sacredotal notions of marriage have obtained 
little, if any, countenance,” (Notes on Cas- 
tomary Law, by the late Sir William 
Rattigan, page 143). It has been held if many 
cases, therefore, that formalities are not 
necessary to constitute a valid marriage 
between Jats and that the informal ceremony 


` (8) 72 P. R. 1908; 64 P. L. R, 1908; a7 P. W. R, 
1908, 
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of chadar andasti is regarded asa well es- 
tablished form of marriage, [see Haku v. 
Mehtab Singh (4), Mula v. Musammat Ohando 
(5), Lachu v. Dal Singh (6) and Ohand 
Singh v. Mela (7)}. As observed eby Roe, 
C, J., in Lechu v. Dal Singh (6)-— 


“It would, we think, be very difficult for 
the Civil Courts to attempt to decide ques-" 
tions of thee validity of marriage, and the 
consequent legitimacy of children by any 
standard of abstract morality. On this 
subject, morality must be taken as equivalent 
to customs Some communities, religious or 


‘tribal, regard marriage as a sacrament, for 


which religious ceremonies are necessary, 
others require no religious ceremonies, but 
insist on certain “legal formalities; and others 
require no formalities at al); but merely a 
clear expression of the akan 0f the 
parties to live together as man and wife”. 

And, ina later passage, the learned Chiof 
Judge says:— Musammat Chandni was free 
to marry Ishar Singh. We are further of 
opinion that she did, in fact, marry him, 
there was probably no formal marriage 
ceremony, but they commenced and continued 
to live together on the established footing 
of man and wife”. [As to the difference in 
such cases between mere econcubinage and 
the true marriage relation, see Pirthi Singh 
vy. Bhola (8) ]. 


Mr. Sheo Narain did not refer us to any 
authority in support of his argument that 
among Sikhs marriage must ebe solemnized 
with due formalities. We were got informed 
what those formalities are and, while ob- 
jecting that the ceremony of chadar andaz as 
described by the ‘witnesses in this case was 
not in accordance with the custom of Sikh 
Jats, the learned Advocate did not attempt to 
enlighten us as to the rites which are 
essential to a proper performance of that 
form of marriage. On the other hand, we 
did not understand him to eontend that the 
chadir andazi form of marriage was not 
generally recognised by the Hinda Jat com- 
munity of this Province. We hold, accord- 
ingly, that there was no defect in the 


(4) 38 P.R. 1879. 
(5) 26 P. R. 1880. 
(6) 33 P. B, 1896. 
(7) 73 P. R. 1897. 
(8) 29 P. R, 1883. 
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ceremony of marriage solemnized between 
Sardar Thakar Singh and Musammat Lal 
Kaur. 


The lagb and, perhaps, the most important 
question involved in this case is ‘whether the 
marriage bebween a Hindu Jat "Sikh and a 
Musalmani who has been converted to Sikh- 
ism is valid by the law and,custom of Hindu 
Jat Sikhs. This is a question of iniportanceand 
of no little difficulty. The burden of proof, 
however, is, undoubtedly, upon the plaintiff 
to -establish that the marriage which 
actually took place was invalid in “law, As 
observed by their Lordships of the Privy 
Council in the case of Inderun Valungypooly 
Taver v. Ramasawmy Panda Taiavr (9). 
“When once you get to this, viz., that there was 
9 marriage in fact, there would be a presump- 
tion in favour of there being a marriage in 
law. The zemindar, according to the usages of 
his country and nation, on parting with his first 
wife, would be naturally desirous of marry- 
ing again, and having male issue. It would 
be a most unlikely thing for a person of his 
caste to go through the ceremony of marri- 
age if it was known that that marriage 
was a marriage which was invalid in law.” 
Agreeing, as we do, with the Divisional Judge 
that a marriage de facto took place and that 
the late Sardar and Musammat Lal Kaur 
lived together thereafter as man and wife, we 
must require strong and cogent evidence to 
justify us in accepting plaintifs contention 
that the marriage was an idle? and pro- 
fano ceremony”. It must be remembered 
that the late Sardar Thakur Singh was a 
jagirdar and a man of property and inflaence, 
that Hindu’ Sikh Jats as a “community have 
no very strict rules with regard to marriage, 
and that among them a person of wealth 
and-position is often able to impose his will 
upon the brotherhood. In Sodhi Kartar 
Singh v. Sher’ Singh (10), Ohatterji, J., 
remarked:— It js argued that tha marriage 
of a Muhammadan woman, whether con- 
verted to’ Hinduism or nob, with a Sikh 
Guru of the Sodhi Khatri caste must be 
invalid, and that the illegitimacy of her 
children, though condoned by society, cannot 
give them the legal status of songs. I am 


(9) 12 W. R. 41 (P.C.); 3 B. L, R. 1 (P.0.); 18 M. I. 
A. 141 at p. 158. 
(10) 50 P. R, 1895. 
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very doubtful whether this contention is 
sound”, And in ehib Ditta v. Bela (11), ih 
was held that a marriage by chadar gndazz 
between a Jatand a Brahman. woman (a 
marriage which would undoubtedly be 
invalid under Hindu Law) was valid, an 
authority which is so far relevant as showing 
that the strict principles of Hindu Law are 
inapplicable when the Courts have to deal 
with the validity of marriages among Hindu 
Jat Sikhs of this Province [cf. also Musammat 
As Kaur v. Sawan Singh (12), and Har Dial 
v. Kali Ram (13)]. In their case, we see no 
reason to doubt the correctness of the 
observation by Chatterji, J., | Haran v. Kanhya 
(3)], that they are lax in their notions of 
marriage and probably regard all marriages 
as lawful, unless contracted with polluted per- 
sons such as sweepers and Ohamars, [cf. also 
Musammat As Kaur v. Sawan Singh (12), 
where the husband was a Jat and the woman 
one of the Okamur class.| The burden of 
proving that the marriage in question, which 
actually took place, was invalid was upon 
plaintif and we have been referred to no 
authority in support of the proposition that 
a marriage between a Jat Sikh Jagirdar and 
a Mussalmant who has been converted to 
Sikhism is unlawful. On the other hand, 
there are numerous authorities to the effect 
that Jat Sikhs hold liberal views upon this 
question and are disposed to extend ‘recogni- 
tion, as far as they possibly can, to all 
permanent unions between a member of 
their community and a woman of another 
caste [see for example Ohand Singh v. 
Mela (7)]. Ia addition to this, there is 
in support of the validity of ‘the pre- 
sent marriage, the argument adopted by 
the learned Divisional Judge who points 
out that Arains were originally Hindus [as to 
this see Roushan v. Lerna (14)} and that, 

consequently, an Arain who becomes a Hindu 
or a Stkh must be deemed to become, ipso 
facto,a Sudra. Jats are admittedly a caste of 
Sudras [see Harta v. Kanhya (3)], and 
among Sudras, intermarriage between sub- 
castes is unquestionably valid [see Khatru v. 


(11) 50 P. R. 1900; P. L. R. 1900 p. 155. 

(12) 79 P. R. 1910; 115 P. W. R, t910; 97 P. L. R. 
1910; 7 Tnd. Cas. 1009. 

(18) 65 P? R. 1911; 188 P. W. R. 1911; jik P. L. R. 
1911; 10 Ind, Cas. 152. 

(14) 36 P. R. 1895, 
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Fakir Ohand (15), 
ced]. 

As a-result, we see no reason to differ from 
the conclusions arrived at by the learned 
Divisional Judge and we, therefore, dismiss 
this appeal with costs. 


and authorities there 


Appeal dismissed. 
(15) 57 P. R. 1909; 150 P. L. R, 1908; 114 P. W. R. 
1908; 2 Ind. Cas. 944. 
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CALCUTTA HIGH COURT. 
REGULAR Orvia Aprear No. 293 or 1209. 
June 25, 1912. 
Present:—-Justice Sir Cecil Brett, Kt., and 
Mr. Justice Sharfuddin. 
SECRETARY or STATE ror INDIA— 
DeEFENDANT—~ APPELLANT 
versus 


PURNENDU NARAYAN ROY AND OTHERS 


— PLAINTIFFs— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 101, sub-s. (2) 
cl. (a), sub-s. (8), 11LA—“A large proportion of land- 
lords,’ meaning of—Application by three landlords 
owning half share of estate— Order by Local Government 
on application— Ultra vires—Change in wording of 
section of Act, effect of —Jurisdiction of Civil Qourt—Suit 
attacking conditions under which order under section 
101 sub-section (2) clause (a) passed, if maintainable 
in Owil Court—Notification, issue of—Oivil suit to 
set aside order, barred. 

The expression “a large proportion of landlords” 
in clause (a) of sub-section (2) of section LO] of the 
Bengal Tenancy Act was not confined to the pro- 
portion numerically, but it referred to the interests 
which the landlords had in the estate, that is, it 


` meant landlords having a large interest in the estate, 


4 


Therefore, an application made by three landlords 
holdjng a half interest in an estate, the other half 
interest being held by five landlords, is an application 
by a large proportion of the landlords within the 
meaning of section 101, sub-section (2) clause (a) of 
the Act, and an order passed by the Local Govern- 
ment on the application is not ylira vires, 

A change in the wording of a section of an enact- 
ment does not necessarily involve a change in the 
law. Amendments are often made to clear up 
ambiguities, and such amendments do not alter the 
law. 


Section 111A of the Bengal Tenancy Act provides 
that no suit shall be bronghtin any Oivil Cé@urt in 
respect ofany order directing the preparation of a 
Record of Rights, Therefore, it does not debar the 
Civil Curt from jurisdiction to determine that the 
order issued,by the Local Government under sec- 
tion 101, sub-section (2), clause (a) was ultra vires 
and illegal, because what is attacked in the suitis not 
the order itself, but the conditions ynder which -it 
was issued. 


The discretion rests with the Local Government to 
determine whether the application is in due form 
under section 101, sub-section :2), clause (4), and 
after the Government had decided that point and 
had issued the notification, the jurisdiction of any 
Civil Court to interfere with the order is barred by 
sub-section (8) og the same section. 

Damodhar Gordhan v. Devram Kanji, 1B. 867 at 
p. 641; 25 W., R. 261; 31. A. 102, distinguished, 


Appeal from the decree of the Sub-Judge 
of Berhampure dated May 12,1909. 

Messrs. S. P. Sinha and Mirza, Babns Ram 
Oharan Mitra, Senior Government Pleader, 
Srish Chandra Chowdhury, Junior Government 
Pleader, Bemendra Nath Sen and Nuresh 
Ohandra Sinha, for the Appellant. 

Dr. Rashbehary Ghose, Babas Saroda 
Prosanna Ray and Ham Chandra Majumdar, for 
the Respondents. 


JUDGMENT.—The suit out of which the 
present appeal arises was brought by the 
plaintiffs-respondents, who are the proprietors 
of estate No. 254 on the roll of the Collector 
of Murshidabad, against the defendant-appel- 
lant, the Secretary of State for India in 
Council, to have it declared that au order 
of the Government of Bengal, dated the 25th 
November 1908, passed under section 114 
of the Bengal Tenancy Act, apportioning 
the cost of the survey and preparation of 
Records of Rights of estates Fateh Singh in 
the District of Murshidabad and directing the 
recovery of their share from the plaintiffs 
should be declared to be invalid and that the 
certificate subsequently issued under the 
provisions of the Public Demands Recovery 
Act against them for the recoveryof the sum 
should also be declared to be bad in law and 
invalid, and that, therefore, it should be 
declared that the plaintiffs were not liable 
to pay any amount of the costs of the survey 
and settlement proceedings referred to in 
the order. The amount, which the plaintiffs 
were called upon to pay was, first fixed at 
Rs. 25,053 but this was afterwards reduced 
to Rs. 23,582-9, and the certificate was 
issued for the latter amount. The ground 
on which it was alleged that the order, under 
section 114 of the Bengal Tenancy Act, was 
illegal was that the original notification 
dated the 20th February 1905, issued under 
the provisions of sectjon 101, clause 2 (a), 
of the Bengal Tenancy Act, on the 20th 
February 1905, was illegal and that, there- 
fore the suksequent order under section 
114 of the Bengal Tenancy Act, providing for 
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an apportionment of the costs of the settle- 
ment was also illegal, 

lt appears that the original estate Fateh 
Siogh belonged to the Raja of Baidanga 
and the Raja of Jamooe in equal shares. 
The estate was divided in 1786 into two 
estates Nos. 258 and 254 of the Collectorate 
roll of the District of Murshidabad and estate 
No. 253 was allotted to the Raja of Baidanga 
and estate No. 254 to the Raja of Jamoce. 
The zemindari right of the Raja of Baidanga 
in estate No. 253 was sold by auction on 
‘the 15th September 1698, and was purchased 
by the Nawab of Murshidabad °(13-annas), 
and his two brothers (lj-annas each or a 
total of 8 annas). The two brothers after- 
wards executed in favour ef the Nawab a 
patni lease of their 3-annas share. 

Ib appears that in estate No. 253 there are 
certain mouzas belonging exclusively to that 
estate and other mouzas held jointly with 
the owners of estate No. 254 and the same is 
the case with estate No, 254. 

In 1902, the Nawab of Murshidabad 
applied to Government for a survery and 
settlement of the mouzas lying in estate 
No. 253, and the application was granted 
and a notification published under section 3 of 
the Bengal Survey Act (V B. C. of 1875) on 
the 25th November 1902. 

In 1908, the Nawab applied for the pre- 
paration of a Record of Rights in the same 
villages under the provisions of the Bengal 
Tenancy Act, and on the 3rd December 
1908, the ajplication was granted and a 


notification published under section 101 
caluse 2 (a) of the Bengal Tenancy Act. 
With these notifications, we have no 


concern in the present appeal. 

An application was then made by the 
Nawab of Murshidabad in 1905 in which, 
after pointing out that the survey and 
settlement proceedings ordered by Govern- 
ment would Gover not only the mouzas held 
by, him exclusively as proprietor of estate 
No. 253 but also some &5 mouzas which 
as such properistor he held jointly with 
the propietors of estate No. 254, and that 
the proceedings would virtually cover the 
lands of all these mouzas held by the 
proprietors of both | estates jointly, and 
‘after further pointing out that the proprietors 
of estate No. 254 would benefit in respect 
of those mougas as much as he would, 
he prayed for the issue of a further 


notification covering not only the half 
share of the Nawab in those mouzas bnt 
also the share of the proprietors of estate 
No. 254 so as to make the proceedings 
valid and complete. Notice of this applica- 
tion was given to proprietors of estate 
No. 254, who pubin a petition of objection. 
The objections were overruled, and on the 
20sh February 1905, a notification was 
issued under section 101, clause 2 (a), cover- 
ing the lands ineluded in the half share of 
those mouzas which belonged to the proprie- 
tors of estate No. 254, 

This is the notification which in their sait 
the plaintiffs attacked as being invalid and 
contrary to law. 

The survey and settlement proceedings and 
the preparation of the Record of Rights were 
duly carried through, the plaintiffs being pro- 
perly represented throughout the proceedings, 
and having disputes between them and their 
tenants settled under the” provisiona of 
section 106 and other sections of the Bengal 
Tenancy Act. After the completion of the 
proceedings and the final publication of the 
Record of Rights, a notice was issued by the 
Settlement Officer to the plaintiffs on the 
17th February 1908 calling on them to 
deposit the sum of Rs. 25,053 as their share 
of the cost of the proceedings. On the 
23rd March 1908, the -plaintiffs put in a 
petition of objection but the tobjections 
were overruled and the order for apportion- 
ment was made by -the Loval Government 
on the bih June 1908 and duly published 
in the Gazette on the 25th November 1908, 


The sum to be recovered from the plaintiffs ` 


was afterwards reduced, on a careful calcula- 
tion being made, to Rs. 23,582-9, ard a 
certificate was issued against them under the 
Poblic Demands Recovery Act for the re- 
covery of that sum. 

The present sutt was instituted on the 
3rd August 1908, after the order of 
apportionment had been made on the Sth 
June 1908. 

The two main points taken on behalf of 
the plaintiffs were first that tha notification 
issued by the Government of Bengal dated 
20th February 1905 under section 101, 
clause 2 (a) of the Bengal Tenancy Act 
(as that Act stood before the last amendment 
by Bengal Act I of 1907) was illegal because 
the application for the order under that 
section was not made by “a large proportion 


kad 
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“of tae landlords,” as required by the section. . 


It was admitted that the Nawab and the 
plaintiffs each had an equal half share in the 
villages in which the Record of Rights was to 
be made, but it was contended that because 
the Nawab was only one and the plaintiffs 
were fivein number, therefore, the application 
being made by the Nawab conld not be 
said to have been made by a large proportion 
of the landlords. It is to be noticed that 
the Nawab died in 1904 and that the 
successors to his interests were three in 
number at the time the notification was 
issued, 

For the defendant, it was argued that “the 
large proportion of landlords’ as contained 
in section 101, clause 2 (a), was not confined 
to the proportion numerically but that it 
referred to the interests which the landlords 
had in the estate and that’ this was made 
clear when the Bengal Tenancy Act was 
amended by Bengal Act I of 1907. Farther, 
it was argued that section 101, clause 3, of the 
Bengal Tenancy Act, expressly deprived the 
Civil Court of any jurisdiction to entertain 
this question when once the notification in 
the Official Gazette had been published. 
Further, it was contended that the Civil 
Court had no jurisdiction to interfere with 
the apportionment of costs made by the 
Local Government under section 114 of the 
Bengal Tenancy Act as that was a matter 
placed by the law absolutely in the discretion 
of the Government. l 

The second main point taken in support 
of the suit was that the. plaintiffs could not 
be held Hable to pay any amount for the 
costs of the proceedings for the preparation 
of the Record of Rights as the Assistant Set- 
tlement Officer had given an undertaking 
absolving them from all such liability in the 
notice which he issued to them on the. 25th 
September 1904, 


On behalf of the defendant, it was argued 
that not only had the Assistant Settlement 
Officsr no power under the law to absolve the 
plaintiffs from liability to pay their share of 


the expenses of preparing the Record of. 


Rights, but that in fact his notice had no 
such meaning or intention. The notme was 
issued in consequence of an application made 
by the Nawab to have the whole of the joint 
villages Drought under the Settlement and 
Record of Rights because (inter alia) he was 
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bearing all the costs while the proprietorg 
of the other half share in all the Villages 
would reap part of the benefits. From their 
petition of objection, it was clear tbat the 
plaintiffs were aware of this and it wag 
argued that the suggestion made in their 
behalf was not entitled to consideratién. 

The Sabordinate Judge found in favour of 
the plaintiffs on both these points and granted 
a decree in their favour by which he declared 

that the plaintiffs were not liable to pay 
any cost of the survey and Record of Rights of 
Tauzi No, 254 claimed by the defendant, and 
that the defendant be permanently restrained 
from realising the amount of the certificate 
on account of such cost.” 

The defendant has appealed to thig Court 

Before us, the two points which have Been 
pressed for the aBSpellant are, first, that the 
lower Court erred in holding (a) that the 
order and notification issued by the Govern. 
mentof Bengal under section 101, clause 2(a) 
on the 20th February 1905 and 220d Febru, 
ary 1905, respectively, were ultra vires and 
therefore, invalid, and (b) that in ciiao. 
quence, the order of apportionment passed 
by the Government of Bengal under section 
114 of the Bengal Tenaney Act on the 5th 
June 1908, which was published in the Oal. 
cutta Gazette on the 25th November 1908 
was also invalid and not binding on TE 
plaintiffs. It was contended that the jurig- 
diction of the Civil Court to question the 
legality and effect of the order and notifica- 
tion issued under section 101 of the Bengal 
Tenancy Act was expressly barred by the 
provisions of clause 3 of section 101 of the 
Act. Farther, it was contende@l, that the 


` Civil Court had no jurisdiction to question or 


interfere. with the order passed by the Local 
Government under section 114 of the Bengal 
Tenancy Act as by that section exclusive 
power and discretion was given to the Local 
Government. i 


The second point taken has Deen that the 
lower Court erred in holding, that the notice 
issued by the Settlement Officer to the plaint. 
iffs on the 25th September 1904 contained 
auy undertaking on the part of that officer 
that the plaintiffs would be exempted from 
all liability for any of the costs of the pro- 
ceedings for the Settlement and the Record of 
Rights. í a | 

The learned Pleader for the respondents 
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has not assailed the soundness $f the conten- 
tion advanced on behalf of the appellant that - 
ordinarily the Civil Court has not jurisdic- 
tion to question or interfere with an order 
passed by the Local Government under 
section 114 of the Bengal Tenancy Act; bat 
he has argued that if the order aud notifica- 
tion issued under section 10F, clause 2(a), 
be held to be ultra vires and invalid, then on 
that account the order under section 114 of 
the Tenancy Act, arising out of the proceed- 
ing taken under that notification, cannot hold 
- good but must also be held to be invalid and 
of no effect against the plaintiffs. 

A considerable portion of the judgment of 
the lower Court has been devsted to the 
discussion of various cases which appear to 
have been reliedon by the plaintiffs to support 
the contention thatthe Civil Court had power 
to set aside the order passed by the Local 
Government under section 101, clause 2 (a), 
of the Bengal Tenancy Act. These for the 
- most part relate to the provisionsof other Acts 
and it appears to have been argued that by 
. analogy they could be applied to the facts 
of the present case. The learned Pleader 
for the respondents as well as tne learned 
Counsel for the appellant have not thought it 
necessary to enter into any discussion of 
these cases before us, and we think that they 
have very wisely refrained from doing so. 
In ouropinion, those cases can have no 
application to the present case which must 
be decided on the provisions of thelaw and 
on the facts before us. 

A contention was advanced by the learned 
Coansel for the appellant that the pro- 
visions of section LILA of the Bengal Ten- 
ancy Act debarred the Civil Oourt from 
jurisdiction to determine that the order 
issued by the Local Government under 
section 101, clause 2 (a), of the Bengal Ten- 
ancy Act was uléra vires and illegal. The 
point was not very strongly pressed and, in 
our opinion, cannot be maintained. Section 
111A providessthat “no suit shall be brought 
in any Civil Court in respect of any order 
directing the preparation of a Record of 
Rights under this Chapter or ete.” What, 
however, is attacked in this case is not the 
order itself but the conditions under which 
it was issued. This, it is argued, did not 
fulfil the requirements of section 101, clause 
g (a), ofthe Act and, tiferefore, the order 
was illegal and ultra vires and that “does not 


appear to be a point covered by section, 
111A of the Act. Z ii 

The most important question which we 
have now to consider is (i) whether the 
order passed by the Local Government 
under section 101, clause 2 (a), of the 
Bengal Teraucy Act was ultra vires and, 
therefore, invalid; aud (ii) whether the 
Civil Court had power after the issue of 
the notification to question the validity of 
the order. 

The lower Court has held that the order 
was ulira vires because the application was 
not made to the Local Government by “a 
large proportjon of the landlords.” In 
fact, it appears to have been made by three 
landlords holding a half interest in the 
estate, the other half interest being held by 
five landlords. The learned Judge has 
held that the word “‘proportion” in the 
section must beinterpreted to mean numeri- 
cal proportion’ only, and cannot mean 
proportion of the interest held in the estate 
by the landlords, and he considers that he 
is supported in that conclusion by the 
amendment which was made in the Act by 
Bengal Act I of 1907. In support of this 
view, the learned Pleader for the respondents 
has argued that any amendment made in 
the language of any legal enactment must be 
taken to import a change in tne law. 

We do not think that in the present case 
these arguments can be accepted as sound 
nor do we think that a change in the 
language of a statute can only be taken to 
indicate a change in the law. In the old 
section, the expression “a large proportion 
of the landlords” appears to have been con- 
sidered to be ambiguous. Certainly it 
appears to us to be capable of meaning “the 
landlords, holding a large proportion of the 
interest in the estate.” This indeed appears 
to have been accepted by the learned Judge 
of the lower Court as what must be taken 
to have been the intention of the Legis- 
lature, for in dealing with the question, he 
points out that if the other view be 
approved, it follows that the words used in 
the -section would lead to an absurdity. 
But because he is of opinion that the words 
used are*capable of one meaning only, he 
considers that he has no option bat to 
enforce them even though the meaning» be ` 
absurd and mischievous. r 

We are unable to agree with the Sub-. 


å ordinate Judge that the words 
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“a large 
proportion of the | landlords” are capable 
of meaning only ` a large numerical pro- 
portion of the individuals constituting the 
body of landlords and not a large proportion 
of them as regarded from the interest 
held by them in the estate.’ Also we 
are unable to accept the contention of the 
learned Pleader for the respondent that -a 
change in, the wording of a section of an 
enactment necessarily involves a change in 
the law. Amendments are often made to 
clear up ambiguities and such amendments 
which are intended to prevent misinterpreta- 
tion do not in themselves aber the law in 
any way. 

Section 101 of the Bengal Tenancy Act 
has clearly been framed to empower the 
Local Government to take certain action 
on certain conditions, and primarily the 
interpretation of those conditions would 
rest with the Local Government and the 
amendment made by Act I of 1907 had 
for its object to clear away any difficulty 
which might be felt in applying the section. 
Jt has not been suggested to us that it 
has ever been held either by the Local. 
Government or any other authority that 
the words.“a large proportion of landlords” 
could only mean “a large numerical 
proportion.” In the present instance, the 
Local Governnient clearly interpreted them 
to mean “a large proportion of the 
landlords as determined by the interests 
they held in the estate.” That appears 
to us to be an eminently reasonable 
interpretation of the meaning of the words, 
and neither the reasons given by the 
learned Judge in his judgment nor the 
arguments advanced by the learned Pleader 
for the respondents have satisfied us that we 
are bound to adopt a meaning which would 
lead us in an absurdity. 


“ We hold, therefore, that the application 
in this instance was made to the Local 
Government by a large proportion of the 
landlords of the estate, and that the order 
passed under section 101, clause (2) (a), was 
not ultra vires. 

The second question raised is “whether 
the first Court had power after the issue. 
of the notification to question the validity 
of the ,order, having regard to the pro- 
vigions of section 101, clause 3, of the 


Tenancy Act. After the conclusion we have 
arrived at on the first point, its decision 15 
not of serious importance. 

For the respondent, it has been, argued 
that the Civil Court had power to question 
the legality of the order passed by the 
Local Government under section 10], clause 
2 (a), in spite of the fact that the order 
had been duly notified in the Official Gazatte 
and in support of this contention reliance 
is placed on the decision of their Lordships 
of the Privy Council in the case of 
Damodhar Gorihan v. Devram Kanji (1). 
That case cannot, however, be ‘taken to be 
on all fours with the present case or to 
afford us any real assistance in deciding 
the question before us. One of the points 
raised in that case was whether the 
Governor Genenal in Coancil could, by a 
Legislative Act purporting to make a 
notification in the Government Gazette 
conclusive evidence of a cession of territory, 
exclude inquiry as to the nature and law- 
fulness of that cession, the Governor-General 
in Council being expressly precluded 
by Act 24 and 25 Vie e 67° 
section 22 from legislating directly as to 
the sovereignty or dominion ot the Crown 
over any part of its territories in India 
or as to the allegiance of British subjects; 
and their Lordships held that this could 
not be done. In that case, the authority 
was expressly precluded, and it was held 
that authority could not be given and an 
inquiry as to its propriety excluded by a 
legislative enactment, which purported to 
make a notification in the e Official Gazette 
conclusive proof of its legality. In the 
case before us, the authority is expressly 
given by the section to Government to 
pass the order,’ and the section then goes 
on to provide that after the order has 
been notified in the Gazette, that notification 
shall be conclusive evidence that the order 
has been duly made. 

In the present case, the provisions of 
section 101, clause 2 (a) of the Bengal 
Tenancy Act appear to have been complied 
with before the order was passed. Notice 
was served on the respondents and their 
objection was heard. The order was then 
passed and subsequently notified in the 
Official Gazette. We hold that the disa 


(L) 1 B. 367 at p. 461; 25 W. R. 261; 3 L A. 102, 
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erelion rested with the Local Government 
to dstermins whether the application was in 
due form under the provisions of section 101, 
clause 2, (a), aud after the Local Govern- 
ment had decided that point aud had issued 
the notification, the jurisdiction of any 
Civil Court to interfere with the order 
was barred by clause 3 of the same sec- 
tion. 

We may notics that the objection taken 
before us does not appear to, have been 
raised before the Collector ; that after the 
notification had issued, the respondents 
appeared and attended at the proceedings 
before the Revenue Officer for the Settle- 
ment and Record of Rights, and in fact 
fought out disputes in those proceedings 
with the tenants under section 106 and 
other sections of the Ach.” Ib was only 
when the proceedings were completed and 
the respondents were called on to pay 
their share of the costs that they iu- 
stituted the suit and raised the question 
as to legality of the order of Government 
passed under section 101, clause 2 (a), of 
“the Tenancy Act. In these circumstances, 
even if we had not found against them 
for other reason, we consider that they 
would not be entitled to succeed in the 
present suit, 

Disagreeicg, therefore, with the Sub- 
ordinate Judge, we hold that the order of 
the Local Government under section 101, 
clause 2 (a), of the Bengal Tenancy Act 
was passed by it under the powers ex- 
pressly given to it by the law, that it was 
intra vires and*was legal and binding on 
the parties and that the order for ap- 
portionment passed by the Local Govern- 
ment under section 114 of the Act against 
the plaintiffs. respondents 
and binding as against them. 

The second main question on which the 
lower Court decided the case in favour 
of the plaintiffg must, in our opinion, also 
be decided against them. The passage in 
the notice of the 25th September 1904 
issued by the Assistant Settlement Officer 
to thé plaintiffs, on which the plaintiffs 
relied, must be read with its context and 
considered as a part of the proceedings 
in the course of which it in fact jssued— 
Reading from the words, °’Whereas the 
Record of Right of one estate cannot be 
completed without preparing the record of 


‘was also legal. 


the other estate’ etc., and following won 
we come to the passage relied on which 
is— and though the Nawab Bahadar is 
alone responsible’ for the costs and yot 
nob only bear no cost but get the Benefit 
of a Record of Right” etc, “he applies that 
notification for the ‘survey and Record of 
Rights of estate No. 254 be given in the 
Official Gazette.’ The learned Judge has 
held that by these words the Settlement 
Officer distinctly gave the plaintiffs to 
understand that “they would have to bear 
no cost...... all costs having been «deposited 
by the Nawab of Murshidabad.” We are 
entirely unable fo agree with that conclusion. 
The notice, though somewhat clumsily 
worded, embodied the application of the 
Nawab. That was to the effect that in 
order to male the proceedings valid and 
compel the plaintiffs to pay their share of the 
costs forthe benefits they were to receive 
under the Record of Rights, ib was necessary 
to include their half share as proprietors of 
estate No. 254 in certan villages in the 
settlement proceedings which already covered 
the half share of the Nawab as proprietor of 
estate No. 253 in the same villages. The object 
of the notice was not to save the plaintiffs 
from costs but to make them liable for them | 
and thisin fact they recognised in their 
petitions of objection. Even if the Assistant 
Settlement Officer had attempted to give any 
such undertaking, he would uot have had 
power to do so under the provisions of the 
law. We find, therefore, that this second 
point must be decided against the plaintiffs- 
respondents. 

The result, therefore, is that we decree the 
appeal; we sei aside the findings and judg- 
ment and decree of the lower Court, and in 
lieu thereof direct that the sait of the 
plaintiffs be dismissed. The defendant- 
appellant will recover his costs from the 
plaintiffs-respondents, in this Court and in 
the Court of first instance. 

Appeal allowed. 
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“ALLAHABAD HIGH COURT. 
Szconp Crvit Arrear No. 510 or 1912. 

ô March 3, 1913» , 
Present:~- Justice Sir Henry Griffin, Kr., and 
Mr. Justive Chamier. 

LAJJA RAM AND ANOTHER— DEPENDANTS 
— APPELLANTS 


VETEUS 
GUR BAKHSH AND OTHERS—PLAINTIFES 


— RESPONDENTS. 

Morigage—Payment of prior mortgages by purchaser 
—Purchaser can claim interest on the prior mortgages 
against puisne mortgagee. 

Where a purchaser of a property has paid (1) a 
prior usufructuary mortgage, (b) a prêbr simple mort- 
gage, he can hold these mortgages as a shield against 
puisne mortgagee. Heis entitled to claim principal 
money under the usufructuary mortgage and principal 
money and interest under the simple mortgage. 


Second appeal from the decision of the 
District Judge of Agra, dated 20th of Decem- 
ber 1911, 

The Hon’ble Dr. Tej 
the Appellants, 


The Hon'ble Dr. Sunder Lal, for the Res- 
pondents. 


Bahadur Sapru, for 


JUDGMENT.—This is an appeal in a suit - 


for sale upon a mortgage. On February Ist, 
1890, two brothers, Har Mukh and Misri, who 
were the owners of the property, mortgaged 
it with possession to Het Singh and Ram 
Bukhsh for Rs, 3,500. Possession was to be 
retained on account of the interest on the 
sum advanced and on redemption the mort- 
gagors were to pay, in addition to the mort- 
gage money, the arrears of rent due from the 
tenants for the last three years. On February 
lst, 1893, they madea simple mortgage of the 
property in favor of Ram Bukhsh for Rs. 300 
promising to pay interest at 2 per cent. per 
menem compoundable every six ‘months. 
On January 10th, 1898, Har Mukh alone 
mortgaged the property to the plaintiff. 
respondent for Rs. 200. On May 30th, 1901, 
Har Mukh and the widow of Misri sold the 
property to the sons of Het Singh, (who were 
separate from their father), for Rs. 7,000, 
leaving in their hands a sum of Rs. 2,534 for 
- the redemption of Ram Bukhsh’s interest in 
the first mortgage and Rs. 4,280 on account 
of the mortgage of February Ist, 1893. and 
taking the balance in cash. The purchasers 
paid what was due to Ram Bukhsh on the 
first mortgage and took possession of half the 
property. They also paid what was due to 
him on the second mortgage. The plaintiff 
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He 
has not impleaded Het Singh, therefore; any 
sale of the property will be subject to, the 
rights of Het Singh. The defendants are 
the representatives of the mortgagors and the 
purchasers of „the property. The plaintiff 
concedes that-*in the circumstances and 
according to recent decisions of this Court, 
he is not entitled to bring the ‘property to 
sale except upog paying what is due upon 
the mortgages paid off by the purchasers of 
the property. He-admits that he must pay 
Rs. 2,534 on account of the first mortgage. 
The Subordinate Judge held that he waa 
bound to pay half the amount now due on 
the second mortgage calculated according to 
the terms of the deed. On appeal, the 
District Judge held that the purchasers 
were not entitled to interest after the date 
of their purchase. It is clear that in circum- 
stances like these, purchasers are entitled to 
use the mortgages which they have paid off 
as a shield against the claim of the puisne 
mortgagee., l 

When a purchaser pays off a single ; morta 
gage of an usufructuary nature according | to 
which the profits were appropriated in lieu 
of interest, be is entitled to claim the whole 
of the principal sum from a person in the 
position of the present plaintiff and the 
latter is not entitled to disregard the terms 
of the mortgage and show that the profits 
have been sufficient to pay off interest at 
what may be considered a reasonable rate 
and to discharge the whole or part of the 
principal sum. In the presemt case, the 
purchasers have paid off an usyfructaary 
mortgage of such a description and also a 
simple mortgage. It seems impossible to 
hold that the profits of the property must be 
taken to have satisfied not only the interest 
on the usufructuary mortgage but also the 
interest on the simple mortgage, | If we 
were to hold this, we should be modifying the 
terms of the usufructuary mortgage for the 
benefit of the plaintiff and to the detriment 
of the purchasers. The plaintiff has no 
ground for complaint. He must have been 
aware of the simple mortgage in favor of 
Ram Bukhsh and might, if he chose, have 
redeemed gt years ago, when a much 
smaller sum was payable upon-it. We were 
referred to gases ia which purchasers‘. had 
paid off simple mortgages and the Courts 
had held that the interest after the purchase 
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must be deemed to have been satisfied out of 
the profits of the property enjoyed by the 
purchasers, Those cases are clearly dis- 
tingaishable from ‘the present case and it 
18 not by any means an invariable rule that 
even in those cases no account isto be taken 
of the interest on the one side and the profits 
on the other. ai 

We can discover no ground for holding 
that the interest on both the mortgages 
redeemed by the purchasers has been 
discharged out of the profits of the property. 

We set aside the decfee of the lower 
Appellate Court and restore the deerse of 
the first Court with costs here and in the 
lower Appellate Court. Fees on the higher 
scale. 


. Desree set aside. 


PRIVY COUNCIL, 
APPEAL FROM THE CHIEF COURT OF THE PUNJAB. 
February 14, 1913. 
Preseni:—Lord Shaw, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
KIDAR NATH — APPELLANT 


Versus 


MATHU MAUL—Responpent, 

Hvidence—Admission by female member of Hindu 
family as to status of heir—Improvements—Compensa- 
tion—Assessment of compensation. 

A., a Hindu, had married twice, leaving B., a grand- 
son by his first wife's daughter, and C.,a widow, his 
second wife. C. stated in her Will that B. ‘was related 
to her as her d&ughter’s son’: 

Held, thag such an admission on the part of C., who, 
of all people, was the person to make a statement of 
fact with regard to her husband’s history, his relation. 
ships and his succession was of great weight in 
favour of the grandson whose status was disputed. 

In making allowance for improvements effected by 
a person in possession, the real question is not the 
amount of expenditure made but the enhancement 
of the value of the property as a marketable sub. 
ject. 


Appeat from a judgment and decree of the 
Chief Court, dated the 7th of July 1906, 
reversing a judgment and decree of the 
District Judge of Delhi, dated the 7th Sep- 
tember 1905. 

One Bishen Lal was twice married. By' 
his first wife, he had a daughter, Parbati, 
mother of Mathu Mal,” the plaintiff. res. 
pondent. She died in 1889. Bø his second 
wife, Munia, he had no issue. The first wife 
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died during the life-time of Bisher Lal. 
On the death of Bishen Lal, Munia, his 
widow, his second wife, succeeded him to his 
estate. By a deed of sale, dated the Brd 
March 1886, the said Munia conveyed her 
interest iu the property to one Ramuni Lal, 
the father of appollant-defendant, Kidar 
Nath, and put him in possession thereof. 
Munia having died, the said Mathu Lal 
claimed the property in question as heir of 
the said Bishen Lal. Kidar Nath, the present 
appellant, having refused to deliver up the 
property in dispute, the present suit was 
brought in the Court of the District Judge 
of Delhi on March 8th, 1995, Claiming that 
Mania had only a life-estate and on her death 
the proprietary right in her husband’s pro- 
perty passed on to his heir, z.e., to the plaintiff. 
The defence disputed that plaintiff was the 
grandson of Bishen Lal and alleged that by 
the law among the Kayasths to which tribe 
plaintiff belonged, a’ daughter’s son did not 
succeed and that a widow’s estate was abso- 
lute. The District Judge decided against 
the plaintiff holding that he had not proved 
that his mother, Parbati, was the daughter 
of Bishen Lal. The plaintiff thereupon 
appealed to the Chief Court which held that 
“the plaintiff had fully established his con- 
tention that he is the daughter’s son of 
Bishen Lal” and decided in his favour. The 
defendant then obtained leave to appeal to 
His Majesty in Council. 6 

Messrs. Ross, K. O., and Grey, for the Ap- 
pellant, contended that the plaintiff had 
failed to prove that his mother was the 
daughter of Bishen Lal, that the succession 
to the estate was governed by custom and not 
by Hindu Law, that even by Hindu Law the 
plaintiff’s claim. was not well-founded in 
view of the fact that Mania had a son of her 
own who survived Bishen Lal and was, theres 
fore, Bishen Lal's'heir and that the sale in 
question was for sa necessary purpose and, 
therefore, binding. 

Messrs. De Gruyther, K. 0., and O'Gorman, 
appeared for the Respondent. 

JUDGMENT. 

Lorp SuHaw.—This is an appeal from a 
judgusent and decree of the Chief Court of 
the Punjab. The decree was dated the 
dth of July 1906. It reversed a deeree of 
the District Judgeof Delhi. Thergspondent, 
as plaintiff, sued the appellant for possession 
of a house and compound in Delhi. The 
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first°Court dismissed the suit, and on appeal 

the Chief Court gave the plaintiff a decree 
fop possession of the propérty on certain 
terms. . 

Nine issues were raised, and adena was 
adduced with regard to them in the Court 
of first instance; the questions have now, 
however, been limited to the issues upon 
which the Chief Court proceeded, and which 
are now to be referred to. 

The first of those questions is, has the 
relationship of the plaintiff, which is in issue 
in this suit, been proved? The proof is 
denied. One Bishen Lal, thee former owner 
of the property, was twice married; by his 
first wife the allegation is that he had a 
daughter who was the mother of the plaint- 
iff, Mathu Mal. The oral evidence upon the 
point is meagre and conflicting. 

Under these circumstances, the Chief 
Court looked for assistance to any deeds or 
documents under the hand of the second 
wife, Munia, of the plaintiff's grandfather. 
That second wife executed a Will, and the 
particular provisions of that Will are to be 
found on pages I5and 16 of the Record. 
The Will was executed on the 22nd of 
November 1889. . In that Will, this lady, 
who, of all people, was the person to make 
a statement of fact with regard to her 
husband’s history, his relationships, and his 
succession, at two different parts of the 
document, declares that she has no issue 
nor any near relative. She says: ‘Hardeo 
Sahai, altas Mathu Lal, is related to me as 
my daughter’s son.” Then, after mention- 
ing a further relative, she says: ‘These are 
my relatives on my husband’s side.” She 
repeats the statement, to a similar effect, 
in the same document, and she puts forward 
Mathu Lal, so related to her husband, as 
the person who is firstin order of choice 
- for performing the funeral religious cere- 
monies of kiry1 karam, that circumstance 
being one, in regard to these Indian relation- 
ships, of great value. 


In this situation, their Lordships are of 
opinion that, in the most solemn form, this 
lady had declared facts which must have 
been within the scope of her own know- 
ledge; and, if her version of the facts be 
sound, there can, in their Lordships’ view, 
be no doubt that the judgment appealed 
from is correct, Their Lordships put to 
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“the learned Counsel, who argued the case 


the point 
alive, had 


with eonspicuons moderation, 
whether, if this lady, being 


‘testified in a Court of Lw in the same 


sense as this Will declared, there could have 
been any answer; and it was admitted that 
such testimony, unushaken in cross-examina- 
tion, would have been conclusive on this 


' matter of fact. 


Their Lordships are accordingly of opinion 
that the Chief Court was justified in attach- 
ing great weight to the contents of this Will, 
and that the conclusion, upon this matter 
of fact, reached by them, is a conclusion 
which now cannot be successfully assailed. 

Their Lordships desire to add that they 
do not think it is open to this Board to 
entertain, in lieu* of evidence, a suggestion 
to the effect that this Will—made five years 
before her death—was part of a scheme 
which was to emerge in favour of one party 
to the present suit, after that suit was 
brought. These were conjectural efforts 
made in argument, bat they do not amount 
to anything which would weigh with the 
judgment of the Board on the point of evi- 
dence. Their Lordships conclude their judg- 
ment upon this portion of the case by re- 
marking that the person who drew this 
document was himself a witness. He was 
Open to cross-examination, and no sugges- 
tion in favour of these ponjectural considera- 
tions was made while the witness was in the 
box. 


There now only remains ong question to 
be determined, and that is as to the amount 
of the allowances which are to be made 
asa condition of taking possession of this 
house and compound, It appears that in 
the course of the possession of the last 
holder, a temple was erected upon the 
ground, and other expenditure was incurred 
to a considerable amount. The Chief Court 
assessed the sum of Rs. 1,400 ds ẹ fair sum 
to the extent of which the property as a 
vendible subject has been enhanced in value 
by the operations of the last holder. Their 
Lordships are of opinion thatthe grounds 
upon which the Chief Court proceeded are 
sound. In sacha case, it is always to be 
borne in fnind that the amouut of the 
expenditure made has ‘occasionally very little 
to do with" the real issue; and that that 
issue is, to what extent has enhancement of 
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the subject been produced? Their Lordships’ 


agree with the Chief Court in thinking 
that it has been produced to the extent of 
Rs. “1400. But with regard to the 
difference between that sum and the Rs. 7,000 
claimed, a large part of that difference stands 
to the account of the erection-of the temple 
upon the land. It has not been contended 
in argument before the Board that the erec- 
tion of the temple would of itself add to the 
selling value of the property, and the real 
question is, was the property, asa market- 
able subject, enhanced in value or not? 
Their Lordships are of opinion that it was 
enhanced, but only to the extent stated in the 
judgment appealed from. 

Their Lordships will, therefore, humbly 
advise His Majesty that this appeal should 
be dismissed, and that the decree of the 
Court below should be affirmed, The appel- 
lant mast pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. Soutter 
& Fox, 

Solicitors for the Respondent: Messrs. P. D. 
Wilson & Oo, 





ALLAHABAD HIGH COURT. 
Sreconp CIvIL AppeaL No. 189 or 1913. 
March 10, 1913. 

' Present:——Mr. Justice Banerji. 
SHEO CHAUDHRI AND OTHERS—- 
DEFENDANTS—~APPELLANTS 

ka versus . 


SADHO DAS—PLAINTIPF — RESPONDENT. 

Hindu ‘Law—Adverse possession against widow— 
Whether adverse against reversioner. 

Adverse possession against @ widow is not adverse 
possession against the reversioners. 

Ranchordas v. Parvatibat, 28 B. 725; 26 I. A. 71; 
Amrit Dhar v. Bindeshrt Parshad, 23 A, 448; A. W. N. 
(1901) 188; Jhamman Kumiwar v. Tiloki, 25 A. 435; 
A. W. N. (1903) 93, followed. 


Second _appeal from the decision of the 
District Judge of Gorakhpur, dated the 15th 
November 1912. 

Dr. 3. N. Sen, for the Appellants. 

JUDGMENT.—This was a suit for posses- 
sion of property left by one Madho, who has 
been found to have been separate from the 
other members of his family. Tt has also 
been found that the property in question was 
Madho’s separate property and was acquired 
by him, Madho died in 1899, leaving a 
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widow, Musammat Ratni, who died on March 
26th, 1911. The plaintiff, Sadho, is the 
Brother of Madho and as such is entitlede to 
succeed to the property after the widow’s 
death. The appellants tendor, Ram Ratan, 
appears to have been in possession after the 
death of Madho and it is claimed on his 
behalf that Ram Ratan’s possession since the 
death of Madho bars the claim of the plaint- 
iff. The person who was entitled to posses- 
sion upon the death of Madho, was his widow, 
Musammat Ratni, Adverse possession 
against the widow had the effect of extingu- 
ishing the widow’s right and vesting it in 
the person who was in adverse possession. 
That right come to an end on the death of 
the widow and, therefore, the reversioner 
became entitled to possession on the widow’s 
death. It bas been held by their Lordships of 
the Privy Council in Runchordus v. Parvatibat 
(1), that adverse possession against the 
widow is not adverse possession against the 
reversioners; aud this case has been followed 
by this Court in Amrit Dhar v. Bindesrt 
Prasad (2) and Jhamman Kunwar v. Tiloke 
(3). The plea of limitation, therefore, has been 
rightly overruled. It is next contended that 
asthe name of the appellant’s vendor was 
entered in the revenue papers, heis protected 
by the principle of the provisions of section 
Al of the Transfer of Property Act. It is 


4 


not asserted on his behalf that he made any ` 


inquiry other than an inquiry ‘as to the 
entry of names in the revenue papers. If he 
had made further inquiry, he could easily 
have discovered that the property belonged 
to Madho and that his own vendor had no 
title to convey an absolute estate to him. 
He cannot, therefore, claim that the plaintiff 
was estopped from asserting the right, which, 
undoubtedly, existed in him. I dismiss this 
appeal. 
Appeal dismissed, 

(1) 23 B. 725; 26 I. E rae 

(2)'23 A. 448; A, W. N. (1901) 133. 

(8) 25 A, 435; A. W. N. (19038) 93, 
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i PRIVY COUNCIL, 
“APPEAL FROM THE Carer Court OF THE PUNJAB. 
e February 25, 1923. ` 
2 Present:— Lord Shaw, Lord Moulton, 
Sir John Edge And Mr. Ameer Ali. 
KANHAYA LAL- APPELLANT 
/ versus 
Tas NATIONAL BANK or INDIA Lrp., 


— RESPONDENTS. 
Cause of action—Stranger’s property attached in 
_ execution of decree—Money paid under protest—Suit 
for recovery of money against decree-holder—Involun- 
tary payment—Coercion--Contract Act (IX of 1872), 
as. 15, 69, 70, 72— Civil Procedure Code (Act XIV of 
1882), s. 278 et seq. e 

For the purpose of deciding whether the plaint 
discloses a cause of action, the allegations in the plaint 
must be taken to be true in fact, 

The procedure referred to in section 278 et seq. of 
the Civil Procedure Code is merely permissive. A 
stranger whose property has been seized under an 
attachment may apply under section 278 but his 
failure to do so does not in any way affect his right to 
take any other lawful alternative. 

Section 15 of the Contract Act forms part of a 
chapter which specifically deals with the requisites of 
a valid contract. The definition of coercion in sec" 
tion 15 applies only to the consideration whether there 
has been free consent to an agreement go as to render 
it a contract. The definition has no application to the 
word coercion as used in section 72 of the Contract 
Act, The word is used in section 72 in its general 
and ordinary sense as an English word. 

A. held a decree against B. In execution cf the 
decree, A. attached the property of U., who paid under 
protest the sum claimed under the decree. C., then, 
brought a suit against A. claiming a return of the 
money so paid and damages for illegal attachment: 

Held (1) that the plaint disclosed a cause of action 
and the suit was maintainable ; 

(2) that the payment of the decretal money by 0. 
was an involuntary payment produced by coercion; 

(3) that C. was not bound to proceed against B. for 
the recovery of the money paid. 

Duli Chand v, Ram Kishen Singh, 8 I. A. 98; 7 C. 
648, followed. 


Appeal from a judgment and decree of the 
-Chief Court, dated the 27th of January 1911, 
affirming an order of the District Judge of 
Delhi, dated the 18th of November 1902. 
(See 9 Ind. Cas. 966). 


Mr. De Gruyther, K. O., (with him Mr. 
O’ Gorman), on behalf of the: Appellant, con- 
tended that he was entitled in law toa refund 
- of the money paid by him under protest, that 
the Chief Court was wrong in holding tat aec- 


tion 72 of the Contract Act was exhaustive - 


and that the payment under protest was 
voluntary and that the appellant’s only 
remedy was under sections 69 and 70 of the 
Contract Act. The case ought to have been 
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. remitted to the District Judge for a geter- 


mination of the facts, the plaint disclosing 
a sufficient cause of action. ° 
Messrs. Astbury, K. C., and Grey, for the 
Respondents, contended that the suit was 
governed by seetion 72 of the Contrast Act 
and the appellaht having failed to show any 
coercion as defined by the Contract Act, he 
could not recover. The payment of the 
sum claimed was purely voluntary and made 
to snit his own convenience. If he felt him- 
self aggrieved by the attachment of the 
property, the sections 278 ef seg. provided 


him with a remedy which he refused to avail 


himself of. The plaintiff by his conduct 
deprived the defendants of the fruits of their 
decree and of the opportunity of producing 
material evidence tendered by them at the trial 
after an interval of ten years, and that his 
conduct throughout had been such as to dis- 
entitle him to any relief in equity. 

Mr. De Gruyither, heard in reply. 

JUDGMENT. 


Lorn Mov.ron.—lIn order to render plain 
the nature of the question involved in the 
present appeal, it will be necessary to make 
a short reference to the history of the litiga- 
tion betwoean the parties. It furnishes abund- 
ant matter for regret. The suit was brought 
on the 28th August 1902, and owing to the 
procedure adopted, it will be found that at 
the present date the matter is but little more 
advanced than it was ten years ago in apite 
of the fact that large sums must have been 
expended in the costs of the proceedings in 
the meantime. < 

The facts of the case, so far as they are 
relevant to the question involved in the 
appeal, are very” simple. On the 15th 
August 1902, the defendant Bank, which had 
obtained adecree against the Delhi Cotton 
Mills COo., Ld., obtained an attachment 
against certain mills at Sabzi Mandi, and on 
the 20th August 1902 took possession of 
them to obtain satisfaction efor a sum of 
Rs. 83,005, the balance then unpaid under 
such decree. In his, plaint the plaintiff 
states that he was the sole proprietor of such 
mills and of their contents. On thus being 
ousted from his property, he took the course 
of paying under ‘prafest the sum claimed. 
Having thgs freed his property from the 
attachment, he at once brought the present 
action claiming a return of the money so 
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paid and damages for the alleged illegal acts 
of the defendants. 
. Inteply to the above plaint, thé respondent 
Bank filed certain preliminary pleas relating 
to the claim for the retnrn of the money paid 
under protest, of which it is sonly necessary 
to cite the first, which was that ‘the suit as 
framed will not lie.” It is admitted that 
this plea is in substance identical with the 
more usual form of plea, rzz., that “the plaint 
discloses no cause of action.” 

The District Judge—no doubt with the 
laudable intention of shortening the proceed- 


ings and thereby lessening the tosts—heard . 


an arguwent on these preliminary pleas be- 
fore requiring anything further to be done 
by the defendants, and on the 18th November 
1902, he gave judgment to the effect that so 
far as the recovery of the money. was con- 
cerned, the plaint disclosed no cause of ac- 
tion. He, therefore, dismissed with costs the 
claim for the recovery of the money and 
directed that the action should proceed on 
the question of damages for illegal attach- 
ment. The plaintiff, having in vain applied 
for the drawing up of an order embodying 
this decision, decided not to proceed with 
that part of the case which related to 
damages, and, consequeutly, did not appear on 
the further hearing, whereupon the District 
Judge dismissed the whole case for default 
under section 102 of the Civil Procedure Code. 
The plaintiff appealed to the Chief Court 
against this decision, and that Court dismiss- 
ed the appeal on the ground that no appeal 
lay against an order dismissing a suit under 
section 102. From this decision, the plaintiff 
‘appealed to His Majesty in Council, and their 
Lordships held that the order of the 18th 
November 1902 ‘was a final decision on the 
case as to the recovery of the money paid, 
and that, therefore, it was not competent to 
the A to dismiss that part of the case 
under the powers of section 102. They, 
therefore, remitted the case to the Chief 
Court in order that the appeal to that Court, 
so faras it related to the recovery of the 
money paid, might be heard and decided on 
its merits. 

The case having been thus remitted, the 
Chief Court rightly treated the #ppeal as an 
appeal from the order%f the ]8th November 
1902, dismissing the case With régard to the 
recovery of the money on the ground that the 
plaint contained no valid cayge of action with 
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respect thereto. After argumbént, the Court 
decided in favour of the defendants, and dis- 


missed the plaintiff’s appeal with costs. From 


this decision the present appeal is brought. 
The question raised “by this appeal is, 
therefore, a pure point of law. Both the 
District Judge and the Chief Court have 
clearly stated that the decisions which they 


-have given are based on the allegations in the 


plaint, and that for the purposes of such 
decisions these allegations must be taken to 
be true in fact. This is a necessary conse- 
quence of the nature of the plea, and the 
same undersfanding must apply to the pre- 
sent judgment, In asking the Court to de- 
cide an issue like the present (which is 
essentially a demurrer by whatever name 
it may be called), the defendants must be 
taken to admit for the sake of argument 
that the allegations of the plaintiff in bis 
plaint are true modo et forma. In so doing, 
they reserve to themselves the right to show 
that these allegations are wholly or partially 
false in the further stages of the action 
should the preliminary point be overruled, 
but so faras the decision on the prelimi- 
nary point is coneerned, everything con- 
tained in the plaint must be taken to be true 
as stated. 

That being so it is, only necessary to look 
at the plaint to see that according to English 
law, the contention of the defendants is un- 
sustainable. A wrongful interference with 
the plaintiff’s lawfel enjoyment of his own 
property is alleged. The plaintiff was clearly 
entitled to rid himself of that unlawful inter- 
ference by any lawful means without thereby 
affecting -his right to hold the defendasts 
liable for that which they have thus capsed 
him to do.’ It is true that paying under pro- 
test the sum demanded was not the only 
course open to him. He. might have taken 
legal proceedings,.by which sooner or later 
he might have rid himself of the inter- 
ference. But to doso would have involved 
his submitting to the wrong for all the 
period necessary for those proceedings to be 
effective, and that might have been a serious — 
aggravation of the wrong. To this he was 
in nowise bound to submit. He was free to 
choose a course which did not involve any 
such prolongation of the trespass. Accord- 
ingly, he paid under protest the sum de- 
manded, and under English Law, he was 
unquestionably entitled to demand a re-pay- 
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ment “of that sum because it was an involun- 
tary payment produced by coercion, viz., the 
wropgful interference of the defendants with 
his full and free enjoyment of his own 
Property. By English Law, it is not open to 
the wrong-doer to prescribe by which of two 
lawfnl alternatives the injured man puts a 
stop to the wrorg under which he is suffer- 
ing. His choice of any one alternative does 
not make it, as between him and the wrong- 
doer, 2 voluntary actor estop him from claim- 
lng that ib was done under coercion. 

The argument before their Lordships ac. 
cordingly turned chiefly on conéentions that 
the Indian Statute Law precluded the applica- 
tion in India of these well-known principles of 
English Common Law. These contentions 
were twoin number. In the first place, the 
respondents contended that in case the pro- 
perty of a stranger is seized under an attach- 
ment, the Code of Civil Procedure requires 
him to proceed under the group of sections 
commencing with section 278 and that this 
is his only remedy. Their Lordships have 
no doubt that the procedure referred to is 
merely permissive. It is analogous to the 
procedure by interpleader which in England 
would be open in similar cases to parties 
owing the goods seized. But the fact that 
such a procedure is open to him, if he 
chooses to adopt it, interferes in no way 


with his right to take any other lawful 
alternative, 


The main contention, however, was that 
the allegations in the plaint did not show 
coercion” according to Indian Law. It was 
contended that nothing could be “ coercion ” 
under Indian Law unless it satisfied the de- 
finigion of “coercion” which is found in 
section 15 of the Indian Contract Act and 
that the allegations in the plaint failed so 
to do because they did not show that the 
unlawful detaining or threatening to detain” 
the property was “with the intention of 
causing any person to enter into an agree- 
ment.” Their Lordships are of opinion that 
this argument is not sound and that it is 
based on a fandamental misunderstanding of 
. the object and effect of section l5e of the 
Indian Contract Act. 
Section 15 forms part of a chapter which 
specially deals with the requisites of a valid 
contract. . This chapter commences with sec- 
tion 10, which may be regarded as the funda- 
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mental section, and which reads as follows :— 
All agreements are contracts if they are 
made by the free consent of parties compe- 
tent to contract, for a lawful consideration, 


and with a lawful object, and are not hereby 
expressly declared to be void.” 


A e . 


The sections ,ammedintely following proceed 
to define the terms used in this fundamental 


- seation. Sections 11 and 12 are devoted to 


the interpretation of the phrase “ competent 
to contract.” -Section 13 deals with the 


term consent.” Sections 14 to 18 deal with 
the phrase “free consent.” In so doing, 


section 14 commences by defining when con- 
sent is said to be “free” and lays down that 
it is so when it is not caused by “coercion” 
as defined by section 15,, ‘or undue influence, 
fraud,” eta, It will, therefore, be seen that 
section 14 relates to “free consent” as an 
element in the making of contracts. It is 
natural, therefore, that when “coercion ” 
comes to be defined in section 15 for the 
purposes of section 14, itis defined as fol- 
lows :— 

“ ‘Coercion’ is the committing, or threaten- 
ing to commit, any act forbidden by the 
Indiau Penal Code or the unlawful detaining 
or threatening to detain any property to the 
prejudice of any person whatever with the 
intention of causing any person to enter into 
an agreement.” 


It is clear, therefere, that this definition of 
“coercion” is solely a definition which ap- 
plies to the consideration whether there has 
been ‘free consent” to an agreement so as 
to render ita contract und&r section 10. 
This explains why in the definition of 
“coercion ” it is limited to an unlawfal act 
done “ with the intention of causing the per- 
son to enter into an agreement.” Baut it 
would be to make nonsense of the statute if 
it were to be taken to mean that “ coercion” 
in a legal sense could only exist .1f the object 
was to bring about a contract. «Indeed such 
an interpretation would render the Act in- 
consistent with itself. Sectién 72, which is 
in Chapter V, which deals with “ certain rela- 
tions resembling those created by contract,” 
reads as follows :— 

“A person to whom money has been paid, 
or avythiwg delivered, by mistake or under 
coercion must re-pay er retufn it.” 
and Illustration (b) to that section reads as 
follows :—~ 
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certain goods to the consignee, except upon 
the payment of an illegal charge for carriage. 
The donsignee pays the sum charged in order 
to obtain the goods. He is entitled to 


recover so mu ch of the charge as was illegal- 


ly excessive.” 

It is im possible to contend that* the 
coercion referred to in this section or in the 
above Illustration is “ with the intention of 
causing any person to enter” into an agres- 
ment.” The word ‘ ‘ coercion ” must, there- 
fore, be there used in its general and ordinary 
sense as an Bnglish word, and its meaning is 
not controlled by the definition ih section 15. 
That definition is is kwan inserted for the 
special object of app lying to section 14, 2, 8., 
to define what is the critgrion whether an 
agreement was made by means of a consent 
extorted by coercion and does not control the 

interpretation of “ coercion” when the word 
is used in other surroundings. 

A further contention appears to have been 
put forward in the Court below to the effect 
that the plaintiff’s only remedy was to pro- 
ceed against the Delhi Cotton Mills Co., Ld., 
under sections 69 and 70, in order to recover 
from them the money paid, seeing that they 
would have had the benefit of the payments 
in the satisfaction of the decree obtained 
against them. It is not a matter of surprise 
that this contention was not pressed before 
their Lordships. It is obviously unsustain- 
able. Those clauses do not refer in any way 


to remedies against the wrong-doer and are, ° 


therefore, whglly irrelevant to the question 
in this appeal. 

Their Lordships have thought it proper to 
deal specifically with the arguments raised on 
the hearing on account of. the importance of 
the questions - -raised. But they are also of 
opinion that the matter is covered by autho- 
rity.. In the case of Duk Ohand v. Ram 
Kishen Singh (1), the circumstances were 
very similar*to those in the present case, 
and on appeal, to this Board, their Lord- 
ships decided that money paid by the 
true owner to prevent the sale of his 
property under an execution could be re- 
covered back. 

In their judgment, their Lordships say :— 

“The objections taken to the agtion were 
that the payment was voluntary. It was 


(1) 8 I. A. 93; 7 0. 648, 
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G 
made to prevent the sale which would obher- 
wise inevitably have taken place of the 
mauzah which the respondents had purchaged, 
and was made, therefore, under compulsion 
of law ;—that is, under force of these execu- 
tion proceedings. In this country, if the 
goods of a third person are seized by the 
Sheriff and are about to bə soid as the 
goods of the defendant, and the true owner 
pays money to protect his goods and prevent 
the sale, he may bring an action to recover 
back the money he has so paid; jt is the 
compulsion under which they are aboat 
to be sold ghat makes the payment in- 
voluntary.” 

The respondents sought 5 distinguish the 
present case from the case just cited by 
contending that the -sale in the present case 
was not inevitable. But it is’ evident that 
tbe greater or less probability of a sale 
taking place does not affect the ratio deci- 
dendi of their Lordships in that case, which 
is that the payment was made under the 
force of the execution proseedings and that in 
India, asin England, such a payment is re- 
garded by the law as being made under com- 
pulsion. 

In their Lordships’ opinions, therefore, 
the Chief Court ought to have given judg- 
ment in favour of the plaintiff in his ap- 
peal against the order of the 18th November 
1902. The consequence of such a decision 
would have been that the case whuld have 
gone back to the ie Judge to be tried 
on the facts. 

As has already been ANN the decision of 
tbis Board does not affect or prejadice any 
contention of either party with regard to the 
facts or any other contention of law not 
covered by the present judgment. ° 

Their Lordships will, therefore, kumbly 
advise His Majesty to allow the appeal and 
to remit the case to the Chief Court in order 


_ that the case may» be sent to the District ` ` 


Judge to hear and detərmine. The respond- 
ents must pay all the costs of the second 
hearing before the Chief Court and the edsts ` 
of this appeal. 

Appeal allowed. 


Solicitors for the Appellants: Messrs. T, L. — 
Wilson and Oo., 

Solicitors for the Respondents: 
Sanderson, Adkin, Lee and Hddts. 


Messrs, 
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BODDU JAGGAYYA V, GOLI APPALA RAJU. 


MADRAS HIGH COURT. 
Seconp Civic Appeat No, 852 or 1911. 

. ` February 14, 1913. 

Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice’Sadasiva Aiyar. 

BODDU JAGGAYYA, MINOR BY MOTHER AND 
GUARDIAN MANGAMMA—P tattle 
—APPELLANT 
versus 


GOLI APPALA RAJU AND ANOTHER—- 


DEFENNANTI— RESPONDENTS. 

Hindu Law—Widow—Alienation—Debt of husband 
—Interest discharged from income—Bona fide pur- 
chaser. 

À widow is not bound to discharge. her husband’s 
debt out of the income of his estate. She is entitied 
to spend the same according to her own discretion. 
But she is bound to keep down the interest on her 
husband's debts and is only entitled to enjoy the real 
net income of her husband’s properties. 

A purchaser, however, will not necessarily be affect- 
ed by the fact that the widow could have discharged 


the interest by means of the income. lf there was > 


actual pressure on the estate at the time of sale and 
the widow had then no funds available for the dis- 
charge of the debt or if the creditor after reasonable 


inquiry bona fide believed that the sale was necessary, 


in the circumstances that then existed, the sale must 
be upheld. 


Second.appeal against the decres of the 
Court of the Subordinate Judge of Cocanada, 
in Appeal Suit No. 63 0f 1910, preferred 
against the decree of the Court of the District 
Munsif of Peddapur, in Original Suit No. 586 
of 1608. 

Mr. P. Narayanamurtht, for the Appellant. 

Mr. V. Ramesam, for the Respondents. 


JUDGMENT.—This is a suit by the re. 


versioner of a Hindu to declara a sale made by 
his widow not binding on him: The Subor- 
dinate Judge has found that the sale which is 
evidenced by Exhibit III, dated lst January 
19Q3, was made to discharge a mortgage of 
1598 evidenced by Exhibit II. Exhibit IT 
itself was executed to discharge a debt of the 
husband evidenced by Exhibit I, dated 1856. 
It appears, therefore, that éhe sale was for the 
purpose of a debt of the husband together 
with interest which had accumulated on it, 
Ths principal amount was Rs. 200 as shown 
by Exhibit II. The interest was Rs. 331-10. 
The Subordinate Jadge has held that the 
sale was supported by considerationsto the 
extent of Rs. 531-11-0 as it arose out ota 
debt af the husband amounting to Rs. 200. 
He considered it unnecessary to go into the 
question whether the widow could have paid 
the accumulated interest ont of the income 
that she was getting from the property since 
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According to 
the decided cases, a widow is not bound to 
discharge her husband’s debt out of the in- 
come of his estate which she is entitled to 
spend according to her own discretion | Rama- 
samt Ohetty ve Mangatkarasu Nachtdtr (1)]. 
So far, therefére, as the principal amount is 
concerned, it must be held that she was entitl- 
ed to discharge it by a mortgage or sale of her 
husband’s estate without making any effort to 
expend her own income for the purpose. Bab 
was she entitled to allow the debt to accumu- 
late and to make the interest a burden on the 
estate so as“ to bind the reversionersP A 
widow’s right is to the enjoyment of the real 
income of her husband’s property, that is, to 
enjoy the income subject to all proper out- 
goings. She is bound to keep down the in- 
terest on her husband’s debts and is only 
entitled to enjoy the real net income of her 
husband’s properties. It cannot, therefore, be 
held that she had an absolute right to dis- 
charge the whole of the debt due on Hexhibit 


_II, including the interest, by means of a sale 


of a portion of her husband’s estate. A pur- 
chaser, however, will not necessarily be affect- 
ed by the fact that the widow could have 
discharged the interest by means of her own 
income. If there was actual pressure on the 
estate at the time of the sale. ana the widow 
had then no funds available for the discharge 
of the debt or if the creditor after reason- 
able inquiry bona fide believed that the sale 
was necessary in the circumstances that then 
existed, he must be protected and his sale 
must be upheld. See Ravaneshwar Prusad 
Singh v. Chandi Prasad Singh (2)? Roy Radha 
Kishen v. Nauratan Lal (3); Dharam Ohand 
Lal v. Bhawani Misrain (4) and Bhima Reddy 
v. Bhaskar (5). But the Subordinate Judge 
las not recorded a finding on the questions 
indicated in the observations just made. The 
District Munsif found that the income from 
the property in the widow’s possession was 
considerable, It ‘was, therefore, necessary 
for the Subordinate Judge to deal with the 
question of necessity for the sale or of the 
2Qud defendant’s bona fide beliefin the exis- 
tence of such necessity. We shall, therefore, 
request the Subordinate Court to return a 
finding of the questions mentioned above, 


(1) 18M. #13. ° (2) 380, 721;12 Ind. Cas. 931. 
(3) 6 C. L. J, 490. 

(4) 25 O. 189; 24 I. A. 183; 1 GC. W. N. 697. 

(5) 6 Bom. L. R, 628, 
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Both parties may adduce fresh evidence in the ° expressed in the abstract; and that thie purchaser” was z 


case. Whe finding should be returned within 
two months from the date of the- receipt of 
this order in the Court below and seven days 
thereafter will be allowed for filing objections. 

In compliance with the’order contained in 
the above judgment, the Subordinate Judge 
of Cocanada submitted the finding and their 
Lordships then delivered the following 

JUDGMENT.—Both Courts have found 
that the alienee has succeedetl in proving 
necessity for Rs. 511 out of Rs. 500, the con- 
gideration for sale, and that the consideration 
was adequate. In these circumstances, the 
declaration asked for must be refused. The 
second appeal is dismissed with costs. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPLICATION FOR REVIEW IN ORDINARY 
ORIGINAL Civet Surt No. 400 or 1905. 
July 8, 1912. 
Present: —Mr. Justice Fletcher. 
JOGEMAYA DASEKE—Ptaintire 
VETSUE 7 : 


AKHOY COOMAR DAS—Devawpant. 

Vendor and purchaser—Sale by Commissioner of 
Partition—Sale by Court and by authority of Court difer- 
ence between— Inquiry into vendor's title—Dtrection 
to Registrar, if may be made in case of sale held under 
authority of Oourt—High Court Rules, Original Side 
No. 426 — Conditions of sale—Purchaser not entitled to 
call for any other document— Purchaser to accept title as 
disclosed in abstract~ Omission to state that property 1s 
subject to permanent lease at small rent—Abstract 
beginning with indemnity bond—Whether purchaser 
bound to accept title. 

The High Couwt cannot direct the Registrar to 
inquire and report under Rule 426 as to whether the 
vendor conld make a title to the property which was 
gold not by the Court but under the authority of the 
Court by the Commissioner of Partition. 

Golam Hossein v. Fatima Begum, 6 Ind. Cas. 300; 16 
C. W. N: 394 and Chandra Nath v. Biswanath Biswas, 
6 B. L. R. 492, note 2 W.R. Sup. Vol. 191, relied upon. 

A property was sold under, amongst others, the fol- 
lowing conditions: (6) There are no documents of 
title, except those mentioned in the abstract of title; 
the purchaser slfall not be entitled to call for any 
other document. (9) The purchaser shall assume 
the statement in tlfe abstracted documents to be true, 
and shall accept the title as disclosed in the abstract 
and no objection to the title shall be allowed.” The 
abstract of title commenced with an indemnity hond, 
and it did not disclose that the property was subject 
to a permanent lease at a small rent: 

Held, that the document of title, with» which the 
abstract commenced or purpgrtee to commence, ought 
to be, prima facie, adocument which was a proper root 
of title, and the indemnity bond having Wothing to do 
with the title at all, was in no sense a root of the title; 
that the permanent lease ought to have been clearly 
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not bound to accept such a title, 
Application for review by the Defendant. 
Mr. B. O. Mitter, instructed by Mr. S. K. 
Deb, Solicitor, for the Defendant- Applicant, 
Mr. Pugh, instructed by Mr. G. O. Ohunder, 
Solicitor, for the Purchaser, Opposite Party. 
JUDGMENT.—This is an application for 
the review of a judgment dated the 6th May 
1912. The matter is, in my opinion, an 
exceedingly unfortunate one. Oa the 6th of 
May 19172, the purchaser at a sale, held by the 
Commissioner of Partition under the pro- 
visions of an order of the 23rd of May 1910, 
applied to the Court that a referenca should 
be directed to the Registrar of the Oourt to 
inquire and report under Rule 426 as to 
whather the vandor could maka a title to 
the property. That order was made, and it 
was not then discussed as to whether the 


order was made in respect of an ordinary ` 


sale by the Court, or whether it .was a sale 
out of Court. Subsequently, an application 
was made to have that order set aside on the 
It appearing, 
however, from the records of the Court that 
the persons who had the earriaza of the 
proceedings were not unrepresented, that 
application was dismissed, and now an 
application is made to review the judgment on 
the ground that the sale was not by the 
Court, and also on the ground that it appears 
from the conditions of sale that the purchaser 
bound himself to accapt whatever titla the 
vendors might have in the property. The 
application is made on the ground that there 
is an apparent-error on the face of the record. 

Now, the first point is one I have dealt 
with before. In Golam Hossein Oassim Arif 
v. Fatima Begum (1), I tried to point outghe 
difference bstweeiasale by the Court and 
sale under the authority of the. Court, or out 
of Court, a distinction whichis well recog- 
n'z3d in Wogland, hat is not s2 carefally re. 
ognized inthis country. [a one case, the Court 
makes the title to the parchaser; in the obher 
case the Courts only authoriza oeibher the 
parties to the suit or the person having the 
carriage of the procasdings to sell the pro- 
party aad to make a title to the purtvhaser. 
Ohanirt Nath Biswis v. Biswanath Biswas (2), 
decided by Mc. Jastice Masphorson, is tp the 
sama efesch, and thera he decided that the 


addition of a coadition that tha conveyance 
(1) 16 C., W. N. 334; 6 Ind. Cas. 300. 
(2) 6 B, L. R, 432 note; 2 W. R. Sap. Vol. 191. 
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should be settléd by the Judge in Ohambers, 
if the parties disagree, did not make the sale 
one*by the Court. There is nô doubt this is 
a matter “of considerable importance -in this 
country, as sales by this Court ara taken to 
be of considerable value as establishing tha 
title of the purchaser, and I cannot help 
regretting that in the present case, where it 
appears from the order of the 28rd 
of May 1910 that the Commissioner 
of Partition was only given liberty to sell by 
public auction, that conditions of the nature 
of condition ]8 should be inserted in the 
conditions of sale. Condition 18 states that 
the sale is to be deemed and treated for all 
purposes as a sale by the Court, and the other 
conditions are all liable to lead the purchaser 
to believe that he is buying property, the 
title of which is going to be made to him by 
the Court: for instance, you come across such 
a statement in the conditions as the party 
having the carriage of the proceedings” and 
other conditions which would lead any person 
to believe that the sale was one by the Court. 
It seems to me that on that point the sale 
is not one by the Court, but is one made 
by the Commissioner of Partition under the 
authority of the Court. l 

The other argument, which was addressed 
to me by Mr. B. C. Mitter, is one of much 
graver import, because the ons as to whether 
this is asale by the Courtora sale out of 
Court is merely one of procedure as to 
whether the purchaser can apply on a 
summary proceeding in this suit to have the 
question decided, or whether be has to be 
relegated to a separate suit. The other point 
Mr. Mitter has raised goes to the root of the 
whole matter, because he says on conditions 
of sale like this the purchaser is. bound 
whether the title is good, bad or indifferent 
and whether the vendor can make any title 
or no title to the purchaser; the purchaser has 
bound himself by these conditions of sale that 
on the sale by the Commissioner of Partition 
he will.take the title whatever it may ba 
without inquiry or requisition, and the two 
conditions that he relies upon are first of 
all condition 6, which states that thgre are 
no documents of title except those mentioned 
in the abstract of title, and the purchaser 
shall not be entitled to call for any other 
document, The point that Mr. Mitter makes 
on that is with reference to a doeument 
in the abstract, That document, it is true, 
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is not a document dealing with the, title 
of the property at all, bub is a bond of 
indemnity. True it is that it conbains 
recitals of importance relating to the pedigrees, 
but notin any way of itself affecting the 
title to the property. Hesaid the abstract 
commences with sucha document and 
precludes the purchaser from requiring any 
evidence of title under condition 6. On the 
authorities, I am not satisfied that that is 
so. The document of title with which the 
abstract commences or purports to commerce 
has got to be, prema faci, a document which 
ig a proper woot of title, and a deed of 
indemnity indemnifying the past committes 
of a lunatic obviously has nothing to do with 
the title at all, and that document is in no 
sense a root of the Éitle. 

Then the other,condition that he relied on is 
condition 9: ‘the purchaser shall assumo the 


statement in the abstracted document to ba 


true, and shall acsept the title disclosed iu 
the abstract, and no objection to the title 
shall be allowed.” The first point Mr. Mitter 
has made on thatis with reference to this 
deed of indemnity. The deed of indemnity 
not affecting the title, the purchaser is not 
bound to accept the recitals in that dogu- 
ment as conclusive on matters relating to the 
title, unless he has by express condition 
contracted to do so. 

The other portion of the conditions Mr, 
Mitter has relied upon is as to the purchaser 
accepting the title as disclosed in the abstract, 
and that no objection to the title shall be 
allowed. He says thatthe plirehaser has 
agreed to buy whatever title the véndors may 
be able to transfer to him, though that title 
may ba the mere right to receive a papper. 
corn as rent from the property in perpetuity, 
or it may be nothing ab all. That I do not 
agree with at all. itseemsto me if you 
are going to sell property to which you have 
got no title, or aremote or shadowy title, 
you ought to tell the purchaser in express 
aad clear words what you intend to sell to 
him. It is not sufficient to dress the matter 
up aud say that the purchaser shall accept 
tho title as disclosel by tha abstract and no 
objectiua shall ba allowed, bacsusa that pre- 
supposes that an absolute title is to bs shown 
by the abstract; but if it appears aldunds, as 
Mr. Pagh" says, that they have evidence 
which, s9 far from showing tat tha vandorg 
have an absolute right to convey to the 
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purchaser, shows that the property is subject i 


ta a permanent lease at a amall rent, then I 
have po doubt myself that the purchaser is 
not bound to accept such a title. Jt seems 
to me to hold otherwise would be a perfect 
scandak that by a condition stating that the 
puchaser, was to accept the title disclosed by 
the abstract the purchaser has bonnd himself 
to pay Rs. 8,000 in order that he might get 
nothing. I regret myself thatthe conditions 
of sale have been drawnin this form, and 
that a review of judgment must be granted 
“on the ground that this is not a sule by the 
Court. 

I think this is a case sihana. I ought- to 
make no order for costs; 


Application allowed. 





PRIVY COUNCIL, 

APPEAL FROM THE CaucurTta Hien Court. 
February 11, 1913. 
Present: — Lord Atkinson, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
BAlJ NATH RAM GOENKA—Derenpant 
— APPELLANT 
VET SUB 
NAND KUMAR SINGH AND otaers— 

PLAINTIEFS—~ RESPONDENTS, 

Bengal Land Revenue Sales Act (VII B.O. of 1868), 
s,2-—Commissioner’s power to review his order, 

Where certain plots of land were sold by auction 
for arrears of revenue and on appeal the Commissioner 
get aside the sale, but on an application by tho auc- 
a aaa afnulled his order setting aside the 
i a that ae first order of the Commissioner was 
final and he had no power to review it. 

Appeal from a judgment and decree of 
the High Court, dated the 14th of May 1907, 
affirming those of the Additional Subordi- 
nate Judge of Monghyr, dated the 28th of 
November 1905. 

On January 2, 1900, a mahal called Tappa 
Chowtham was, ‘sold for arrears of revenue 
and was bought by the respondent, Bilas 
Ram; for himself, others and the present 
appellant. On March 23, 1920, an appeal 
was instituted before the Commissioner who 
set aside the sale in question. On June 21, 
1900, an application was made by the äppel- 
lant to review the order of the Commissioner 
gebting aside the sale, who reviewed his order 
and upheld the sale. The respondent 
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+ 
thereupon brought a suit, ¿nteralia, against 
the appellant alleging that Baijnath Ram 
Goenka, who wisa joint owner of the said 
mahal, had fraudulently not paid his share 
of the revenue and when the mahal was sold 
by auction, Bilas Ram bought it in his name» 
but really for the said Goenka. He further 
atated that the Commissioner had no power 
to review his own order and claimed pos- 
session of the property. Both the Subordi- 
nate Judge’s Court and the High Court held 
that the Commissioner, having once passed 
an order which was final, had no power to 
review it, . 

Messrs. DeGruyther, K. O. and Branson, for 
the Appellant, contended that the Commis- 


‘gioner’s order of the 21st June 1900 was good 


and valid. Not being concluded by the Act, 
the Commissioner whose order was final 
had a right to review it on general principles 
of law. 

[Loro Movunrox:—There is no such inherent 
power to review. | 

Reference was made to Bengal Act XI of 
1859 sections 33 and 36. Paryag Lal v. Jat 
Narain Singh (1). 

The respondents were not called upon to 
reply. 

JUDGMENT. 

Lorp “Atkinson.—Their Lordsbips are 
clearly of opinion that the order of the 23rd 
of March 1900 was final and conclysive, and 
that so far as the Commissioner was con- 
cerned, he had no power to review that 
order in the way iu which he has reviewed it, 
That is the only point in the case. They 
will hambly advise His Majesty that the 
appeal ought to be dismissed. 

The appellant must pay the costs. 

Appeal dismissed. 


Solicitors for the Appellant: Messrs. 
Watkins and Hunter. 
Solicitors for the Respondents: Messrs. 


Barrow, Rogers and Nevill. 
(1) 22 G, 419. 
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PUNFAB CHIEF COURT. 
Civin Reviston Perrrron No. 202 or 1912. 
e . March 3, 1913. 
Present:-—-Mr. Justice Rattigah. 
KHEMAN-— PLANTIFE— PETITIONER 
. yersus ; 
ALADAD AND OTAERS— DEFENDANTS — 


< RESPONDENTS. 
Pre-emption—Sale—Transfer by virtue of compromise 
. decree in pre-emption sutt—Right of pre emption does 
not accrue on such transfer. 

A right of pre-emption does not arise upon a trans- 
fer effected by virtue of a compromise decree in a 
pre-emption suit. For the acorual of the right of 
pre-emption, there must be a person acquiring pro- 
perty by a contractual relation of sale or transfer. 

Hanuman Rai v. Udit Narian Rai, TA. 917; A. W. 
N. (1885) 295; Abdul Razag v. Mumtaz Hussain, 25 A. 
334; A. W. N. (1903) 63; Intizar Husain v, Jamna 
Prasad, 1 A. L. J. 247, followed. 


Petition, under section 70 (a) and (b) of 
Act XVIII of. 1884, as amended by Act 
XXV of 1899, for revision of the order of 
the Additional Divisional Judge, Delhi Divi- 
sion, dated the 10th November 1911, con- 
firming that of the Additional Munsif, Ist 
class, Delhi, dated the 24th January 1911, 
dismissing the claim. 

The Hon’ble Rui Bahadur Bakhshi Sohan 
Lal, for the Petitioner. 

Pandit Kishori Lal, for the Respondents. 

JUDGMENT.—The facts of this case are 
| simple. Mazhar Hussain and Abdul Qayum 
sold certain. land to one Alla Dad Khan, 
whereupon ° Mustafa Hussain instituted a 
suit for pre-emption. 
at a compromise on-the 13th January 1909, 
the vendee (Alla Dad Khan) agreeing to 
give up to Mustafa Hussain part of the land 
on payment of Rs. 400. In accordance with 
the terms of the compromise, a decreas for 
possession of the said part of the land was 
drawn up in favour of Mustafa Hussain. 
On the llth January 1910, Kheman, pre- 
sent plaintiff, instituted the present suit 
in which he claims to prt-empt the land 
which Mustafa Hussain obtained by 
virtue of the said decree. This suit has 
been dismissed by the Courts below on the 
ground that no claim for pre-emption is 
maintainable inasmuch as the property was 
_ obtained by Mustafa Hussain not as the 
result of a sale to him, but by virtue of a 
decree in a pre-emption suit following a law- 
ful compromise. 

The original sale in favour of Alla Dad 
took place on the 24th August 1907, and as 


The parties arrived. 
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the present suit was not instituted tal the 
llth January 1910, a claim to pre-empt 
the property sold to the original véndée 
would clearly be time-barred under Article 
10 of the Limitation Act. Moreover, if 
plaintiff’s suit” were based on that sale as 
constituting fis cause of action, his claim 
would fail as he now seeks to pre-empt mere- 
lv part of the land originally sold. 

Presumably *to avoid these difficulties, 
plaintiff seeks pre-emption merely in respect 
of the land transferred to Mustafa Hussain 
under the terms of the decree passed in the 
latter’s favour in the former suit. It has 
been held by the High Court of Allahabad 
in three cases that a “right of pre-emption 
does not arise upon a transfer effected by 
virtue of a decree, and that there must be 
@ person acquiring property by a contractual 
relation of sale or trausfer for the acerual of 
the right of pre-emption” [See Hanuman Rat 
v. Udit Narain Rai(1), Abdul Raeag v. Mumtag 
Hussain (2) and Intizar Husain v. Jamna Pra» 
sad (8)). No authority tothe contrary hag 
been cited before me, and I can find nothing 
in the Punjab Pre-emption Act to justify me 
in deciding contrary to so strong a weight of 
authority. I accordingly dismiss this peti- 
tion with costs, 

Petition dismissed, 
(1) 7 A. 917; A. W. N. (1885) 295. 


- (2) 25 A. 334; A. W, N. (1903) 63. 
(3) 1 A. L. J, 247. 


ALLAHABAD HIGH COURT. 
First Appeal FROM ORDER No. 161 or 1912. 
l March 4, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Rafque. , 
SRI MAHANT BRAMHA KHUSHAL— 
DerenDaANt-—APPELLANT 
versus 
SUMERA— PLAINTIFF— RESPONDENT. 
Jurisdiction of Civil or Revenue Court—Occupancy 
tenant not in possession—Suit for declaration—Claim 
for spossession—Agra Tenancy Act (IE of 1901), 
se. 79, 96. ° 
A suit for possession by atenant fllegally dispos- 
sessed by the zemindarg should be brought within 
six months of dispossession in the Revenue Court. 
A, an occupancy tenant, died. B. claimed to be 
the legitimate son of 4, and as such entitled to the 
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holding. The application for mutation of names was 
disallewed, B. thereupon brought a suib under sec- 
tion 95 of the Tenancy Act in the Revenue Court 
asking for a declaration that he was the occupancy 
tenant of the holding. 

The suit was dismissed Two years after the 
dismissal of the sait, B. brought asuitin the Civil 

Court sking for a declaration that he was the legiti- 
mate son of the deceased and for "possession of the 
occupancy holding: 

Held, (1) that the claim for possession of the hold- 
ing was not cognizable by the Civil Court; 

(2) that the declaration sought could not be 
granted as it would be of absolutely no value to 
plaintiff; 

(3) that the suit should be diemiaged: 


Kirst appeal from an order of the District 
Judge of Bareilly, dated the 12th September 
1912. 

Mr. 8. 0. Mukerji, for the Appellant. 

Mr. L. M. Banerji, for she Respondent. 

JUDGMENT.—This appeal arises out of 
a suit, which was originally brought by 
the plaintiff, Sumera, in the Munsif’s 
Court, first, to have it declared that he was 
the son and lawful heir of one dban 
deceased and as such was entitled to the 
possession of a certain occupancy holding left 
by Jhan, and, secondly, for possession of the 
same as an occupancy tenant. The plaintiff 
claimed to be the legitimate son of Jhan 
and as such entitled to the holding. The 
zeminaar resisted the claim. The plaintiff 
first of all applied to the Revenue Court 
for mutation of names in his favour. The 
zemindar objected, pleading that the plaintiff 
was not the legitimate son of Jhan. The 
application was disallowed. The plaintiff 
then brougkt a suit under section 95 of the 
' Tenancy Act in the Revenue Court asking 
for a declaration that he was the occupancy 
tenant of the holding. The suit was as 
against the zemzndar, who again raised the 
plea that the plaintiff was not the legitimate 
son of Jhan. The first Court dismissed the 
snit and the Court of the Commissioner 
upheld the decision on appeal in a very 
brief judgnient, which runs as follows: 


“The suit*has been rightly dismissed. A 
suit ander section 95 of the Tenancy Act is 
not the way in which to decide a question of 
legitimacy. The zemindar denies the exist- 
ence of the tenancy and this is fatal to the 
suit. The appealis dismissed with costs”. 
This decision® was passed on the 15th of 
November 1909, apparently some two years 

or more after the death of Jhan, It is also 
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clear that the Commissioner , dismissetl the 
suit on the ground that the ‘tenancy was no 
longer in existence. Two years and six days 
after this decision, the plaintiff came to the 
Civil Court with thig suit in which he 
claimed possession of the occupancy holding 
as against’ the landlord. The first Court 
dismissed the suit on the ground that ib was 
not cognizable by ths Civil Court. This 
decision has been set aside in appeal and the 
suit remanded to the Court of first instance 
by the Additional District Judge of Bareilly. 


The defendant comes here on appeal and 
urges that the suit is not cognizable by the 
Civil Court. The suitia very similar in its 
aspects to that of Dori Lal v. Sardar Singh 
(1), the only difference being that in that 
suit only a declaration was asked for that 
the plaintiff was the adopted son. It seems 
to us quite clear that on the death of Jhan, 
assuming that the plaintiff was his legiti- 
mate son, he was entitled to the tenure and 
to continue the cultivation thereof, and if 
the zemindur unlawfully prevented him from 
going on to the holding, the pluintiff as 
occupancy tenant thereof was illegally dis- 
possessed and it was open to him to bring a 
suit under section 79 of the Tenancy Act 
for possession. In that suit, it would have 
been open bo the landlord to plead that he 
was not the occupancy tenant and that he 
was not the legitimate son and the matter 
could have been fought out in bhat suit, 
Section 95 of the Tenancy Act is hardly the 
section under which to proceed and the suit 
brought under that section was rightly dis- 
missed as the plaintiff was not in possession. 
Even in the present suit, it had to be admit- 
ted on behalf of the plaintiff that his suit 
for possession could not lie in the ‘Civil 
Court and it is said that all that he requires 
and asks for is a declaration that he is the 
legitimate son of Jhan. We are not prepared 
to say that if the plaintiff had come to 
the Civil Court for a simple declaration that 
he was the legitimate son of Jhan, he would 
not have been entitled to the declaration 
provided that he proved his case but the 
suit js actually one for possession of an 
occupancy tenure and is brought against the 
landlord. For two years after the dismissal 
of his suit by the Commissioner, he did 

: e 


(1) 6 A. L.J. 514; A. W. N. (1908) 240. 
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nothing. 
illegally dispossessed has to ba brought 
wighin six months of the* dispossession. 
Such'a sait, if ib be now brought by the 
plaintiff, could not *sueceed. Therefore, to 
grant a declaration that he is the legitimate 
son of Jhan would be of no use to him now. 
. Ib could not be followed up by a suis for 
possession in the Revenue Court. In these 
circumstances, in our opinion, the suit must 
fail. Insofar as itis a suit for possession 
of the holding, it is not cognizable by the 
Civil Court and in so far as it ig a suit for 
a declaration that he is the leritimate son 
of Jhan and as such entitled to the occu- 
pancy holding, the Court cannot grant such 
a declaration as it would be of absolutely no 
value to the plaintiff. He has misconceived 
his remedy. He ought in the first instance 
to have sued for possession in the Revenue 
Court. We allow the appeal and, setting 
aside the decision of the lower Appellate 
Court, restore the decree of the Court of 
first instance with costs in all Courts. 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Seconp Civin Appsan No. 16] of 1913. - 
February 20, 19138. 
Present: —Mr. Justice Banerji. 
HARDWAR RAI AND ANOTHER— 
DEFENDANTS —— APPELLANTS 
versus 


BALRAM RAI—Prarstirs—ReseonpEent. 

Hindu Law--Widow ~Adverse possession against 
widow—Reversioner’s right not affected. 

Adverse possession against a Hindu widow does not 
bar rayersioners whose title accrues from the date of 
the widow’s death. 

Ranchordas Vardianandas v. Parwati Bai, 23 B. 
725; 26 I. A. 71; Amrit Dhar v. Bendesri Prasad, 23 A. 
448; A. W.N. (1901) 133, followed. 


Second appeal from the decision of .the 
District Judge of Ghazipur, 
September 1912, 

Mr. Ahmed Kareem, for the Appellants. 

JUDGMENT.—This appeal must, in my 
opinion, fail. The suit was brought by certain 
reversioners to recover property which 
originally belonged to two brothers, Bhujawan 
and Hira. It has been found that they 
formed a jojnt family and that Hira survived 
Bhujawan. So that he was the last sur- 
viving owner of the joint family property. 


A suit for possession by -a tenant 


dated the 28th 
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"Bhujawan had a widow who died soge 19 ~ 
years ago. Hira’s widow was Musammat 
Rajwanti who died in 1910. She made 
certain gifts of the property in favour of the 
defendants-appellants. Those deféndants also 
claimed to be the sons of a daughter of Hira 
but it has bser*found that they are not so. 
It is upon the death of Musammat Rajwanti 
in 1910 that the plaintiffs, who are admittedly 
the reversioners to the estate of Hira, 
claimed the property. It is urged that 
Musammat Parkalt, the widow of Bhujawan, 
was in adverse possession as against Musam- 
mat Rajwanta for more than 12 years ‘in res- 
pect of half the property and that, therefore, 
the plaintiffs’ claim as regards one-half of the 
property must ba dismissed. This contention, 
is, in my opinion, “untenable becausa adverse 
possession against the widow cannot bar 
the reversioner whose title accrued from 
the date of the widow’s death. This wag 
sa held by their Lordships of the Privy 
Council in Runcrord1s Vardi nindas vy. 
Parvatibat (1), which was followed by this 
Court in Amrit Dhar v, Bindesrt Prasad (2), 
and subsequent cages. T dismiss the appeal. 
` Appeal dismissed. 


(1) 23 B. 725, 28 I. 4. 71. 
(2) 23 A, 448; A, W. N. (1901) 133. 





` ALLAHABAD HIGH COURT. 
Seconp Crvam Appeat No. 39 og 1912. 
March 8, 1913. 
Present: Justice Sir Henty Griffin, KT., and 
Mr. Justice Chamier. 
ABDUL GHAFOOR—Poathrun— 
APPELLANT 
versus 
GHULAM HUSAIN AND ANOTHER — 
DEFENDANTS—~RESPONDENTS. 

Pre-emption— Person acquiring defeasible title in patti 
— Right to pre-empf. 

A defeasible title to a share in a patti acquired by 
a person does not give him the right to pre-empt 
another share in the same patti as a co-sharer. 

Kamta Prasad v. Mohan Bhagat, 32'A.. 43;0 A. L. J. 
966; 3 Ind. Cas. 782, Nabiban Bibi v. Kauleshar Rai, 4 
A. L. J. 351, A. W. N. (1907) 110, followed. 

Second appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
L5th January 1912. 

Dr. 8. 0: Banerji, for the Appellant. 

The Hon'ble Dr.» Tej Bahagur Supru, for 


the Respondents. , 
JUDGMEN!.—This was a suit by the 
appellant for possassion of a share in pati: 
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Mumtgznuddin in Mahal Fakir Bux Mauzah ` 


Mani Umarpur. This share was pat up for 
sale oa September 20th, 1910, in execution of a 
decree of a Civil Court. The plaintif s bid was 
Rs. 530. The respondents offered the same 
= amount and the share was knocked down to 
them under Order XXI, rude 88, on their 
showing that they had purchased two other 
shares in the same patit on August 11th, 
1910, The appellant was at the time the 
holder of a share in the other patit in the 
mahal, namely, patti Fakir Bux but held no 
share in pitti Mumtazaddin. His case 13 
that be was at the time of the sale a co- 
sharer with the meaning of Order XXI, rule 
83, and that the respondents must be regard- 
ed as strangers inasmuch as their title to the 
shares purchased by thet on August 11th, 
1910, was at the time defeasible and they 
have since been compelled to surrender those 
shares to the appellant under decrees for pre- 
emption obtained by him on Jaly 8th, 191} 
and January 3ist, 1912. l 
It appears that Mahal Fakir Bax “was 
recently the subject of an imperfect partition 
at which the two paitis were constituted. It 
appears also that the whole of the land som- 
prising the original mahal lies either in oae 
palti or the other, there being no shamalat 
paiti. In these circumstances, ib is a nice 
question whether the ‘undivided property’, 
for the purposes of Order XXI, rule 88, is 
the whole mahul or only the patti Mumtaz- 
úddin. But we need not decide this question 
for in accordance with the decisions of Knox 
A.C.J. and Fudball, J. in Kamta Prasad v. 
Mohan Bhagat (1) and of Stanley, O.J., and 
Barkitt, J., in Nabiban Bibi y. Kauleshar Rat 
(2), on appeal from the decision of Richards, 
J., in Kauleshar Rai vi Nabiban Bibi (3), 
we feel bound to hold that the defeasible 
title to the shares in patti Mumtazuddin 
acquired by the respondents in August 
1910 did not give them the right to pre empt 
the shar8 now in question as co-sharers. 
= Wae allow this appeal, set aside the decrees 
of the Courts below and decree the appellant's 
claim to possession of the share in question 
with costs in all ris Courts, fees on the 
i le in this Court. 
WE Appeg! allowed. 
(1) 82 A. 46; Ged. L. T. 866; 8 Ind. Cas. 782. 


4A. L.J. 351; A. W. N. (1907) 110. 
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ALLAHABAD HIGH GOURT. - 
Seconp Cryin APPsAL No. 435 os 1912. 
February 25, 1913. ° 
Present:—Justice Sir Henry Griffin, KT., and 
Mr. Justice ©hamier. 
JHUNKA BPRASAD—Pratntirs— 
APPELLANT 
versus 


NATHU—Deranpant —HRSPONDENT, 
Hindu Law—Adoption—Sudras—Adoption of mar- 
ried man invalid. 


Adoption of a married man is not valid eyen amongst 
Kudras. 


Pichuvayyam v. Subbayya, 13 M. 128, relied upon. 

Second appeal from the decision of the 
Additional Judge of Saharanpur, dated the 
8th of February 1912. 

Mr. Nihal Ohand, for the Appellant. 

Mr. Durga Charan Banerji, for the Res- 
pondent. 

JUDGMENT.—The plaintif claiming to 
be the adopted son of the defendant sued for 
partition. His suit was dismissed by both 
the Courts below on the finding that the 
alleged adoption was invalid The plaintiff 
comes here in second appeal. ‘The parties 
are Ahirs. The plaintiff at the time of the 
alleged adoption was a married man. Ib is < 
admitted that among the twice-born classes, 
a married man cannot be adopted. The 
Court below says that Akirs belong to the 
twice-born class, This assertion is challeng- 
ed in appeal. However that may be, there 
is authority for holding that the adoption of 
a married man is not valid even amongst 
Sudras. In the case of Prchuvayyan v. 
Subbayyan (1), it was said that an adoption, 
in order to be valid even amongst Sudras, must 
take place before the marriage of the adopted 
son. Reference is made to the Dattaka 
Chandrika. The same rule is to be found 
in the text books on the subject. We see 
no reason to differ from the finding of the 
Court below on this point. As to the 
gaestion of estoppel, we hold that there is no 
estoppel in a case of this nature. The plea 
of limitation, in our opinion, has no force. 
We dismiss the appeal with costs including 
fees on the higher scale. 


Appeal dismissed, 
(2) Ì3 M. 128. 
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” CALCUTTA HIGH COURT. 
REGULAR Civit APPBAL No. 118 of 1910. 
è Jnly 17, 1912. 
Present;—Justice Sir Asutosh Mookerjee, KT., 
_ and Mr. Justice Beacheroft. 
« RAJ KRISHNA DEY —-PLATNTIFE — 
APPELLANT 
VETSUS 


BIPIN BIHARI DEY AND oraers— - 


Derendants— RESPONDENTS. 
“| Hindu Law—Idol—Shebait—Death of shebait—No 
provision in deed of endowment as to how successor to 
be appointed-— Management reverts to representatives of 
founder—Representatives must appoint unanimously — 
Appointment by majority not valid—IP representatives 
are not unanimous, Court will appoint—Rules for ap- 
pointment — Wishes of founder to be respected—Recetver 
Pd sail of permanent Receiver—Jurisdiction of 
ourt, 

Where the shebatt of an idol is dead, and there is 
no provision in the deed of endowment about the mode 
in which the office is to be filled up, the management 
reverts to the representatives of the founder, even 
though the endowment has assumed a public character. 

Sital Das Babaji v. Pertap Chandra Sarma, 3 Ind. 
Cas. 408; 11 0. L. J. 2, referred to. 

But an appointment by the majority of the repre- 
sentatives is not valid in the absence of a provision in 
the deed of endowment to that effect. Where the 
representatives are not unanimous as to the person to 
be appointed, the Court will appoint the shebait, 
having regard to the wishes of the persons by whom 
the trust has been created. 

A Court has no authority to place the endowed pro- 
perties permanently in the hands of a Receiver. 

Trusts will not be allowed to fail for want of a 
trustee, for the Court will appoint one. 


In re Orde,"24. Ch. D. 271; 52 L. J. Ch. 882; 49 L. T. 
430; 31 W. R. 801; In re Ambler’s rusts, 59 L. T. 210; 
Gunson v. Simpson, L. R. 5 Eq. 332; 18 L. T, 78; 16 
W. R. 782 and In re Smirthwatte’s Trusts, L. R. 11 Eq. 
- 251; 40 L. J. Ch. 176; 23 L. T. 726: 19 W. R. 381, 
referred; o. 


Rules for the appointment of trustees by the 
Court, stated. 

In re Tempest, L. R. 1 Ch. App. 485; 35 L. J. Ch. 
632; 19 Jur. (N. s.) 539; 14 L. T. 688; 14 W. R. 850, 
relied upon. 


Appeal from the decree of the Sub-Judge 
of Rangpur, dated August 28rd, 1909. 

Babus Mohendra. Nath Roy and Hara 
Kumar Mitra, for the Appellant. 

Babu Tarak Ohandra Ohakravarti, for the 
Respondents. 


JUDGMENT.—This is an appeal on bphalf 
of the plaintiff in a suit for declaration 
that he is the sole shebazét of an idol Lakshmi 
Baraba Jiu Thakur and that the first defend- 
ant is notentitled to act as shkebait either 
jointly with him or separately. It appears 
that on the th December 1888, in the 
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course of a litigation between some ef the 
present parties and the predecessors of the 
others, a petition of compromise was ° filed 
by which the parties agreed to dedicate 


‘specified properties for the benefit of the 


idol. Under that petition of compromise, 
one Nemai Chand Dey was appointed the 
first shebatt. Twelve years later, on the 
5th December 1900, the parties to the 
petition of compromise executed a deed of 
dedication, called an arpannama, by which 
the endowment previously intended to be 
created was confirmed. Under this arpan- 
nama, Nemat Chand Dey was to continue 
as the shebazé of the idol. It was further 
provided that if the shkebatt was found 
guilty of neglect in. the performance of the 
worsbip or of causing any injury to the 
estate, the other co-sharers or a majority 
of them would be competent to dismiss him 
and appoint another member of the family 
as a shebati. The modes in which the 
properties were to be managed, the accounts 
rendered, and the income applied for the 
benefit of the endowment were also defined 
in this instrument.’ It was finally stated 
therein that the rules regarding the office 
of shebait would apply to the present shebazt 
as well as to the shebact who might succeed 
to that office in future. There was no 
provision made, however, for succession to 
the office of shebazt; the parties contemplated 
the removal of a shebazt by reason of default 
or misconduct; but they made no provision 
for the contingency which was sure to 
happen, namely, the death of the first shebazt. 
Nemai Chand Dey died on the 15th Novem- 
ber 1907, and, shortly afterwards, the plaint- 
iff obtained from. the majority of the 
members of the family a ntogpatra (or deed 
of appointment) whereby he was installed 
as shebatt of the idol. The first defendant, 
one of the sons of Nemai Chand Dey, 
however, did not join in this appgintment 
and subsequently got his name registered 
in the books of the Collector, as a joint 
shebazt along with the plaintiff. Thereupon, 
on the 10th July 1908, the plaintiff com- 
menced this action for declaration of his 
title as shebazt and for a further declaration 
that the defehdant was neither the exclusive 
nor a joint shebazé. , The Subordinate Judge 
has held that the plaintiff has not been 
lawfully appointed shedazt of the idol. He 


has further held that the proper procedure 
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to follow is for the parties to agree to the 
appointment of a shebart. Pending such 
agresment amongst the representatives of 
the founders, the Subordinate Judge has 
by his decree placed the endowed properties 
in tle hands of a Receiver, who was 
originally appointed Receivér pendente lite. 
The plaintiff has now appealed to this Court, 
and, has argued that under the arpannama 
of the 5th December 1900, she representa- 
. tives of the founder were competent, upon 
the death of the first sHebait, to make an 
appointment to the vacant office and that 
such power has been validly» exercised in 
his favour by the majority of the members 
of the family under the miogpatra of the 
7th February 1908. In OUT opinion, there 
` is no foundation for this Contention. 

As we have already stated, the founders 
omitted to provide for.the contingency which 
has happened and might easily have been 
foreseen. There is no provision in the 
arpannama of the 5th December 1900 for 
the devolution of the office of shebatt, and, 
in circumstances like these, the Court will 
not read into the deed of endowment a 
provision for appointment to the office of 
shebait which is not to be found therein, 
It was faintly suggested at one stage of the 
argument that the clause, which provides 
that the rules regarding the office of shebait 
shall apply to the’ then shebait as well as 
to the shebatt who might succeed to that 
office in future, was wide enough to meet 
the present contingency. It was fully realis- 
ed, by thé appellant, however, that this 
provisiow was of no avail, because the rule 
for the appointment of a successor to the 
office of shebazt, could not possibly apply to the 
then shebact-who had been appointed as such 
twelve years previously. The position, 
therefore, is that the shebart ia dead, and 
there is no provision in the deed of endow- 
ment abont the mode in which the office is to 
be fille? up. The principles applicable to a 
case of this Gescription were formulated in 
the case of Sital Das Babaji v. Pertap Ohandra 
Sarma (1). These principles are three-fold; 
first, the devolution of the trust upon the 
death or default of each trustee depends 
upon the terms on which ite was created 
or the usagé of the particular institution 
where no express trust-deed exists; secondly, 


(1) 11 g, L. J. 2; 8 Ind. Oas. 408, 
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when the worship of an idol is founded, the 
office of shebait is vested in the heirs of 
the founders itt default of evidence to show 
that he has disposed of it otherwise; thirdly, 
where a shebatt appointed by the founder 
fails to nominate a saccessor in accordanoa 
with the conditions or usage of the endow- 
ment, the management reverts to the repre- 
sentatives of the founder, even though the 
endowment has assumed a public character, 
In the case before as, therefore, upon the death - 
of the original shebazt, it became incumbent 
upon the representatives of the founders to 
make an apfointment to the office of shebazt. 
This they have failed to do, because they are 
not unanimous as to the person to be appointed. 
It cannot be held that an appointment by the 
majority is valid in the absence of a provi- 
sion in the deed of endowment to that effect. 
Consequently, the Oourt is called upon to 
appoint a shebart. It cannot be disputed 
that the power of a Court to appoint a new 
trustee is very wide; it exists and will be 
exercised whenever there is a failure of 
suitable person to perform the trust either 
from original or supervenient disability to 
act. Ibis an elementary principle that trusts 
will not be allowed to fail for want of a 
trustee, and, consequently, if the nominee 
dies, before qualifying or afterwards, the 
Court will appoint a trustee. If any antho- 
rity is needed for this elementary, proposition, 
reference may bemadeto the cases of In 
re Orde (2), In re Ambler’s Trusts (3), Gunson 
v. Simpson (4) and In re Smirthwaite’s Trusts 
(5). The -appointment of a fit and proper - 
person to be a new trustee is, however, not a 
matter of arbitrary discretion of the Court, 
The appointment must be made subject to 
well-known and defined rules. These rules 
are stated in In re Tempest (6), where Lord 
Justice Turner formulated the following three 
principles ; first, the Court will have regard 
to the wishes of the persons by whom the 
trust has been created, if expressed in 
the instrament creating the trust or clearly 


(2) (1883) 24 Oh. D. 271; 52 L. J. Ch. 832; 49 L. T. 
430; 31 W. R. 801. 

(3) (1888) 59 L. T. 210. 

a(t) (1868) L. R.5 Eq. 332; 18 L. T. 78; 16 W. R, 


ee (1870) L. R. 11 Hq. 251; 40 L. Je Oh. 176; 23 
L. T. 726; 19 W., R. 881. 

(6) (1866) L. R. 1 Oh. App. 488; 35 7 J. Oh. 632; 
12 Jur. (N. 8.) 539; 14 L. T. 688; 14 W. R. 850. 
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to “ba collected therefrom ; secondly, that 
the Court will not appoint a trustee with 
ay view to the interest of some of the 
persons beneficially interested under the 
trust, in opposition either to the wishes 
of the founders or to the interest of the 
other cestuz que rusit; and thirdly, that 
the Court in appointing a trustee will 
have regard to the question, whether the 
appointment will promote or impede the 
execution of the trust, for the very purpose 
of the appointment is that the trust may 
be better carried into execution. In the 
case before us, the deed of appointment 
makes it clear that the founders had two 
things in view; first, that there should 
be . only one shebaté; and secondly, that 
the shebait should belong to the family 
which had founded the endowment. 
Consequently, in appointing the next shebatt, 
the Court will select the most suitable 
person amongst the members of the family. 
But the materiala on the record are not 
sufficient to enable us to make an order in 
this behalf, 

The result is that this appeal is lined 
the decree of the Subordinate Judge dis- 
charged and the case remitted to him 
in order that he may appoint a suitable 
person from amongst the members of 
the family of the founders as the next 
shebait, 

We may point out that the Subordinate 
Judge had no authority to place the 
endowed properties permanently in the hands 
of a Receiver. If, ‘in his opinion, the 
plaintiff was not validly appointed shebazt, 
the proper course to follow was either to 
dismiss the suit, or, if the parties so 
desired, to appoint a shebatt and place -the 
properties in his hands. This latter order 
could be properly made only after amend- 
ment of the plaint. The plaintiff has ac- 
cordingly asked for permission to amend 
the plaint by the insertion of an additional 
prayer clause to the following effect: That 
if the title of the plaintiff as shebait under 
the arpannama be held invalid, the Cours 
may appoint a suitable person as sfebazt. 
This application is not opposed by the 
respondent and is granted. The plaint will 
be ametded accordingly. 

The costs of this litigation up to the 
present stage willbe borne by the parties 
themselves ; the costs subsequent to the 
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remand may, if the Subordinate Jfidge so 
directs, be-paid out of the estate- 
Appeal allowed ; Case remanded. 


MADRAS HIGH COURT. 
Second OrvineAppeat No. 499 or LOLI. 
October 24, 1911, 
Present:—-Mr. Justice Sandara Aiyar and 
Mr. Justice Spencer. 
MUNIYA KONAN -—APPELLANT 
versus 
PERUMALKONAN AND oTHERS— 


RESPONDENTS. 

Contract —Minor —Beneficial owner—Validity of 
contract —Trust Purchase in name of minor. 

Where a minor is not himself a contracting party 
in a transaction of purchase, but becomes the bene- 
ficial owner under the deed of sale, the transaction is 
not void and the sale will be upheld. 

A. person competent to contract may validly create 
a trust by purchasing property in the name of a 
minor. 

When a contract by the minor is not a necessary 
condition for upholding the rights of the minor in the. 
property, his right should be maintained. 

Mohori Bibee v. Dharmodas Ghose, 30 O. 589; 30 I. 
A. 114;7 0. W. N. 441; 5 Bom. L, R. 421, Kamta 
Prasad v. Sheo Gopal Lal, 96 A. 342 A. W. N. (1904) 
41, Ulfat Rai v. Ghauri Shankar, 33 A. 657; 11 
Ind. Oas. 20, Navakotti Narayana Chetty v. Loyalinga 
Chetty, 33 M. 8123; 7 M. L. T. 233; 19 M. L. J. 752; 
4 Ind. Cas, 383, referred to. 

When a minor enters into any transaction resulting 
in the creation of rights, where a contact by him isan 
essential condition preliminary to the trgnsaction or 
contractual obligations on his part flow from the 
transaction, the transaction must be regarded as 
void, 


Second appeal from the decree of the 
District Court of South Arcot, in A S. No. 
104 of 1909, presented against that of the 
District Muusif of Tiruvannamalai, in O. S. 
No. 6 of 1909. 

Mr. K. R. Subramanta Sastri; for the 
Appellant. 

Mr. T. Rangachart, for the Respondent, 


JUDGMENT.—-The facts found in this 
case are that certain immoveable property 
was purchased for the benefit of the plaintiff 
in the suite by ong Ramasami Konan, his 
maternal uncle and thét it was subsequently 
sold by the 3rd “defendant, the plaintiff’s 
father, as if it belonged to the family of 
which he and the plaintiff were members. 
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Defendants Nos. 1 and 2 claim under the 
sale by the 3rd defendant. The contention 
on the merits in the lower Courts was that 
the purchase in the name of the minor was 
really ,benamz for the 3rd defendant or the 
family, and that, therefore, the plaintiff had 


no exclusive sieht to the property, and the 
sale by the 3rd defendant was valid. 


On the finding of the District Court that 
the purchase was made by the maternal 
uncle and for the benefit of the minor, the sale 
by the 8rd defendant cannot be upheld and 
defendants Nos. 1 and 2 have no title. It 
is contended that on the finding that the 
sale was for the benefit of the minor, it must 
be held to be a void transaction as a minor 
is incompetent to purchase property. The 
answer to this is substantially what is given 
by the District Judge, viz., that the minor was 
not a contracting party in the transaction of 
purchase by Ramsami Konan although the 
minor became the beneficial owner under 
the deed of purchase. This case is onall 
fours with Second Appeal No. 881 of 1909 
decided by Munro and Sankaran Nair, JJ. 
In that case, a person executed a deed of sale 
of certain property iu the name of his wife, 
and when she sued for the recovery of the 
property, it was contended that the sale 
was void. The learned Judges answered 
this contention thus: “The decree is right, 
` the contract being found to have been bet- 
ween the plaintiff's father fč.e., father of 
the wife) and the appellant (2.6, her hus- 
band).” We might be content to rest our- 
selves one the authority of this case, but 
out of deference to the arguments that have 
been urged on behalf of the appellant, 
we shall state our reasons a little more fully. 

According to the Indian Contract Act, a 
minor is incompetent to make a contract. 
The Judicial Committee of the Privy Council 
decided in Mohori Bibee v. Dharmodas Ghose 
a) thatea contract by a minor must, accord- 
ing to the Gontract Act, be Foqarded ag 
void and not merely voidable. The case 
before their Lordships was one of a mort- 
gage made bya minor. Of course, a mort- 
gage by a minor is a contract by him to 
pay a sum of money which hg borrows on 
the security eof ceait property. Many 
transactions resulting ine the „creation of 


(1) 30 O. 539; 30 1. A. 114 (P. CO); 7 0. W. N. 441; 
6 Bom. L, R, 421. , 
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right over property arise ouť of contracts, 
and where a minor enters into any such 
transaction, where a contract by him is®n 
essential condition preliminary ‘to the 
transaction or contractual obligations on his 
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part flow from the transaction, if mast bee 


regarded as void. 


In Kamta Prasad v. Sheo Gopal Lal (2) 
the decision of the Privy Council was follow- 
ed and a mortgage by a minor was held to 
be void. On the other hand in Ulfat Haz 
v. Gauri Shankar (3),it was held that, where 
money is almady due to a minor beneficiary 
by his trustee on accounts between them, 
a conveyance by the trustee in favour of 
the minor for the amount so due was valid. 
That case perhaps is not quite reconcilable 
with the decision of this Court in Navakotti 
Narayana Ohetty v. Loyalinga Ohetty (4). 
There in answer to a suit for possession 
of certain property, the defendant, a minor, 
set up a claim to the right obtained under 
a sale deed. Benson and Krishnasami 
Aiyar, JJ., held that the sale was void. It is 
there pointed out that the creation of a right 
in the property by a sale must necessarily be 
preceded by an agreement between the minor 
and the vendor and the minor being incap- 
able of entering into the agreement, the 
resulting transaction, the sale, must also be 
held void. Krishnasami Aiyar, J, points 
out that even where money is already doe 
to the minor and is used as consideration for 
the sale, it is necessary, in order that the sale 
may bs upheld, the minor should enter into 
an agreement, that the debt already due 
to him should be appropriated as considera- 
tion for the sale and he being incompstent 
to enter into such an agreement, the sale 
must be void. But in all these cases where a 
transaction by a minor has been held to be 
void, the essential fact which rendered tb void 
was that some agreement by the minor was 
necessarily an essential part of the transac- 
tion. Now, it cannot be denied that a person 
may purchase property and hold it as trustee 
for a minor. There is no reason why he 
should not create atrust by purchasing it 
in the name of the minor. No contractual 
obligations are undertaken by the minor in 


(2) 26 A. 342; A. W. N. (1904) 41. 

(3) 33 A. 657; 11 Ind. Cas. 20. 

(4) 83 M. 312; 7 M. L. T. ppe L, J. 752; 4, 
Ind, Cas, 383. 
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such a case. Any personal obligations 
arising as between the vendor and the vendee 
would have to be discharred by the party 
contrasting with the vendor, 7. e., Ramasami 
Konan in this case? If there are obligations 
enforceable against the property purchased, 
no doubt, the property in the hands of the 
minor would be liable for the satisfaction of 
such obligations. We can see no reason for 
holding that when a contract by the minor 
is not a necessary condition for upholding the 
rights of the minor in the property, his right 
should not bé maintained. In Meghan Dube v. 
Bran Singh (5), where a mort®age was taken 
in the name of a minor but for the benefit of 
the joint family of which he was a member, 
Banerji and Richards, JJ., observed that “the 
contract in this case was made by persons 
of full age, (¢.e, adult members of the joint 
family), but the person in whose favour the 
mortgage-deed was executed was a minor. 
The question of the validity of the mortgage 
does not, in our opinion, arise.” 

For the reasons mentioned above, we are 
of opinion that the decision of the lower 
Appellate Court is right. 

The finding of the lower Appellata Court 
on the merits was also attacked by the 
learned Vakil for the appellant but we are 
unable to see any legal objection toit. The 
second appeal is dismissed with costs. 

Appeal dismissed. 


(5) 80 A. 63;5 A. L. J. 14; A. W, N. (1908) 10. 


CALCUTTA HIGH COURT. 
Regouar Civiu Appar No. 362 or 1910, 

° July 11, 1912. 
Present:—Justics Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beacheroft. 

KALI PROSONNO BHATTACHARYYA 
P LAINTIEE — APPELLANT 
` VBTSUB 


PROTAP SINGH PATTAR—Derenpant 


—~ RESPONDENT, 

Contract—Undue influence—Dominate will of an- 
other—Transaction unconscionable—Urgent need of 
money on borrowers part—Contract Act YIX of 
1872), s. 16—Hxcessive interest—Oivil Procedure 
Code (Act V of 1908), s. 34, sub-s. (1), O. XXXIV, 
rr, 2, 4~-Inlerest up to date of redemption at contract 
rate—After that, ab Court’s discretion. 

The mere fact that one of the parties to a contract, 
isin a position to dominate the will of the other, does 
pot entitle the latter to free himself from his obliga- 


tions under the contract; he must also prove thai the 
transaction is unconscionable. 

Urgent need of money on the part of the borrower 
does not of itself place the lender in a@ position to 
dominate the will of the borrower within the meaning 
of section 16 of the Contract Aot. 

Sunder Koer y. Rai Sham Krishen, 341. Ae9; 34 0. 
150 (P. C); 9 Bom. L. R. 304; 17 M. L. J. 43; 11 0. W. 
N. 249; 4 A. L. J. 109,2 M. L. T. 76; 5 CO. L. J. 106, 
relied upon. 

Umesh Chandra v. Golap Lal, 810. 233; Ganesh 
Narayan v. Vishnu Ramchandra, 32 B. 87; 9 Bom. L. 
R. 1164 and Chatring Moolchand & Co. v. Whitchurch, 
82 3. 208; 9 Bom. L. R. 1296, referred to. 

A transaction may fall within the description of 
harsh and unconscionable in many ways. If the 
Court is satisfied that the interest or charges are 
excessive, it shoutd see whether in truth and fact and 
according to its sense of justice, the transaction was 
harsh and unconscionable. 

Excess of interest or charges may of itself be evi- 
dence that the trans&ction was harsh and unconscion- 
able, and particularly if it be unexplained, 

Inre A Debtor, (1903) 1 K. B. 795; 72 L, J. K. B. 
382; 88 L. T. 401; 51 W. R. 370; 10 Manson 130, 
relied upon. 

Sub-section (1) of section 34 of the Civil Procedure 
Code does not control and negative the effect of 
rules 2 and 4 of Order XXXIV. The Courbis bound 
to award to a mortgagee interest up to the date fixed 
by the Courtfor redemption at the contract rate. 
After that date and up to realisation, the Court may 
award interest at such rate as if deems proper. 

Sunder Koer v. Rai Sham Krishen, 34 C. 150; 34 I. 
A.9(P.C);9 Bom. L. R. 304; 17 M. L. J. 48; 116. 
W. N. 249; 4 À. L.J. 1092 M. L, T. 75; 50. L. J. 
106, relied upon. 

Appeal from the decree of the Sub-Judge 
of Purulia, dated May 7th, 1910. 

Babus Mahendra Nath Rat and Abani 
Bhushan Mukerjee, for the Appellant. 

Babu Satish Ohandra Mukerjee, for the 


Respondent. ® 


JUDGMENT.—This is an appeal on behalf 
of the plaintiff in a suit to enforce three 
mortgages executed in his favour by the 
first defendant. The bond, earliest in point 


- of time, was executed on the lith January 


1904, for a sum of Rs. 3,999, which carried 
simple interest at the rate of 11 per cent. 
per annum The second bond was executed 
on the 6th April 1904 for Rs. 3,001, which 
carried compound interest at 9 per cent. 
per annum with annual rests. The last 
bond was executed on the 14th January 1905 
for Rs. 2,650 which carried compound 
interest af 12 per cent. per annum with 
annual resés. On, the lst May 1905, the 
Srst defendant deposited in “Court the sum 
of Rs. 7,277-8 “in full satisfaction of 
what he considered was due to the mort- 
gagee ab that time on the three bonds. 
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The plaintiff ignored the deposit as in- 
sufficient in amount, and on the 30th June 
1909, commenced the present action to 
enforce the three securities. Upon the first 
bond, he allowed credit in the plaint for 
Re. 2,944-13.3, alleged to have “been paid on 
the llth January 1905. The defendant 
resisted the claim on various grounds which 
need not be set out in detail at this stage. 
It is sufficient to state that the defence 
prevailed in part and a decree was made in 
favour of the plaintiff. In the present 
appeal, the plaintiff has assailed that decree 
on three grounds; namely, sirs?, that the 
sum of Rs, 2,944-13 3 ought to have been 
treated as paid on the 11th January 1905 
and not deducted from the,principal sum of 
Rs. 8,999; secondly, that the compound 
interest payable upon the third bond has 
been disallowed on grounds erroneous in 
law; and thirdly, that interest at the con- 
tract rate should have been allowed, during 
the pendency of the litigation and up to 
the date fixed in the decree for re-payment 
of the mortgage-money. In our opinion, 
each of these contentions is well founded and 
must prevail. 

In so far as the first ground is concerned, 
the Subordinate Judge has held upon the 
evidence that the whole of the principal sum 
secured by the first mortgage was not paid 
at the date of the execution of the bond. 
He has in substance made a new case for the 
defence and haa overlooked the very im- 
portant fact that in the application which 
accompanied the deposit by the defendant 
on the lst May 1905, he admitted receipt of 
‘the sum of Rs. 3,999 secured by the mort- 
gageof the llth Januany 1904. The view 
iaken by the Subordinate Judge cannot be 
supported and the sum of Rs. 2,944-13.3 
must be treated as paid on the lith January 
1905. The effect will be that interest will 
be allowed tipon the principal sum secured 
by the first mortgage up tothe llth January 
1905, and for the period subsequent to that 
date, interest will be calculated only upon 
the balance dune. The first ground, there- 
fore, prevails. 

In so far as the second ground is concerned, 
the Subordinate Judge has held’ that as the 
plaintiff took an unfair advantage of his 
position as creditor and dominated the will 
of the first defendant, he is not entitled to 
claim compound interest as provided in the 
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third mortgage. This view oléarly cannot 
be supported. As was pointed out by their 
Lordships of the*Jndicial Committee in the 
case of Dhanipal Das v. Maneshar Bakhsh 
Singh (1), the Court must, in a case of this 
description, first consider the terms of the 
amended section 16 of the Indian Contract 
Act only. Now section 16, as amended’ in 
1899, provides in the first ‘sub-section that 
a contract is said to be induced by uudue 
influence where the relations subsisting 
between the parties are such that one of 
the parties is in a position to dominate the 
will of another and use that position to 
obtain an unfair advantage over the other. 
Sub-section (3) of secticn 16 provides that 
where a person,, who is in a position to 
dominate the will of another, enters into a 
contract with him, and the transaction 
appears, on the face of it or on the evidence 
adduced, to be unconscionable, the burden 
of proving that such contract was not 
induced by undue influence shall lie upon 
the person in a position to dominate the 
will of the other. It is clear, therefore, 
that to bring the case within the first 
clause of section 16, it is necessary for the 
defence to show that an unfair advantage 
has been obtained over him while to bring 
the case within sub-section (3), he must 
prove that the transaction is unconscionable; 
unless these elements are established, the 
mere fact that one of the parties is in a 
position to dominate the will of the other, 
does not entitle the latter to free bimself 
from his obligations under the- contract. 
Now inthe case before us, the loan secured 
by the third mortgage bond carried com- 
pound interest at 12 per cent. per annum 
with annual rests. We are unable to “say 
that this provision was unconscionable or 
that the plaintiff took an unfair advantage 
over his debtor. No doubt, the first mort- 
gage ‘bond carried simple interest at 11 per 
cent. per annum, while the second bond 
carried compound interest at 9 per cent. 
per annum. But it must be remembered 
that the same property was repeatedly 
giveneas security: for the successive loans; 
and as the debtor evidently failed to pay 
the interest punctually, it was only 


` (1) 28 A. 570; 4C. L. J. 1; 1 M. L. 7.205; 831 A. 
118; 3 A. L. J. 495; 9 O. C. 188; 8 Bom. L. R. 491; 10 
©. W. N. 849; 16 M. L. J. 292, 
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reasonable that the creditor should insist 
on interest upon the interest money with- 
held. It has not been suggested, and com- 
mon experience shows that it eannot be 
reasonavly suggested’ that 12 per cant. per 
annum is a high rate of interest. Reference 
was, however, made by the respondent ‘to 
the decisions of the Judicial Committee in 
Dhanipal Das v. Maneshar Bakhsh Singh (1) 
and Maneshar Buksh Singh v. Shadi Lal (2), 
in support of the contention that the trans- 
action was unconscionable and should not 
be enforced in a Court of equity. But 
neither of these cases is of any” real assist- 
ance to the respondent. In the first case, 
the interest provided in the mortgage instru- 
ment was compound interest at 24 per cent. 
perannum with half yearly rests. In the 
second case, the interest provided was com- 
pound interest at 18 percent. per annum 
with half yearly rests. In both the cases, 
as was pointed out by their Lordships of 
the Judicial Committee, the debtor was in 
a position» of considerable embarrassment; 
his estate was in charge of the Court of 
Wards; as a disqualified proprietor, he was 
incompetent to deal with his property, and, 
at the same time, he was in urgent need of 
money. Under these circumstances, the 
Judicial Committees held that the provision 
for payment of iaterest at a high rate could 
-no& be enforced. Bat, as their Lordships 
of the Judicial Committee have also held, 
urgent need of money on the part of the 


borrower does not of itself place the lender 


- in a position to dominate his will within 
the meaning of section 16: Sunder Koer v, Rat 
Sham Krishen (3): to the same effect are the 
decisions of Umesh Chandra v. Golap Lal (4), 
Ganesh Narayan v. Vishnu Ramchandra (5), 
Chatring Moo! Chand and Oo. v. Whitchurch 
(6), and the earlier decisions in Madho Singh 
v. Kashi Ram (7), Poma v. Gillespie (8), 
cannot be regarded as good law. 


(2) 18 C. W. N. 1069; 31 A. 386 (P 0); 6 A. L. J. 
707; 11 Bom. L. R. 864; 10 O. L. J. 76; 367. A. 114; 6 
M L.T. 71; 12 0. O. 300; 3 Ind. Oas. 385; 19 M. L. J. 
438. 

(3) 34 I. A. 9; 34 C. 150 (P. C.);9 Bom. L. Re 304; 
17 M. L. J. 43; 3. 11 0. W. N. 249; 4 à. L. J. 109; E M. 
L. T. 75; 5 C. cn J. 106. 

(4) 31 0. 2 
(5) 32 B. 37; 9 Bom. I. R. 1164. 

B. 2@8; 9 Bom. L. R. 1296. 
(7) 9A. fe A. W. N. (1887) 19. 
(8) 31 B. 348; 9 Bom. L. R. 341. 


Reliance was placed by the responden? also 
upon the case of Samuel v. Newbold (9), 
where the House of Lords affirmed the 
decision in Saunders v. Newbold (10). The 
facts of that litigation were of au excepbional 
character and bpar no analogy to the cir- 
cumstances of the present case. It is elear, 
however, that the observations of Lord 
Loreburn do not assist the respondent, 
and may possibly be claimed in support of 
the contention of ,the appellant, A tran- 
saction may fall within the description of 
harsh ‘and unconscionable in many ways. 
It may do go because of the borrower's 
extreme necessity and helplessness or because 
of the relation in which he stands to the lender 
or because of hisesituation in other ways. 
These are only illustrations; and, as in the case 
of fraud, it is neither practicable nor expedient 
io attempt any exhaustive definition; what the 
Court has to do in such circumstances is, if 
satisfied that the interest or charges are 
excessive, to see whether in truth and fact and 
according to ita sense of justice, the transac- 
tion was harsh and unconscionable. What 
we ara asked to say is that an excessive rate 
of interest cannot of itself be evidence that 
it was so. We do not accept that view. 
Excess of interest or charges may of itself 
be such evidence and particularly if it be 
unexplained. Inve A Debtor (11), which, as 
pointed ont in Abhiram v. Mukunda (12), 
overrules Wilton v. Osborne (13), Carringtons, 
Ld. v. Smith(14). In the case before us, the 
diffculty of the’ respondent is sthat we are 
not satisfied that the interest was qxcessive; 
he is consequently not entitled to call upon 
the Court to afford him relief against the 
provision for payment of compound interest 
upon the third mortgage-bond. The second 
contention, therefore, must be allowed. 

In so far as the third ground is concerned, 
the Subordinate Judge has not allowed interest 
pendente lite. It has been coutended on behalf 
of the appellant that under rule.4 of Order 


XXXIV of the Code of Civil Procedure of 

(9) (1906) A. C. 461; 75 L. J. Ch. 705; 95 L. T. 209; 
22 T. L. R. 703. 

(10) (1905) 1 Oh. D. 260; 74 L.J. Ch. 120; 92 L. 
T. 67; 53 W. R. 162; 21 T. L. R. 104, 

(11) (1903) 1 K. B. 795;72 L, J. K. B, 
T, 401; 51 W. B® 370; 10 Manson 130., 

(12) 5 0. L. J. 542. 

(18) (1901) 26K. B., 140; 70 L. J. K. B. 607; 84 L. T 
684; 17 T. L. R. 431. 

(14) (1906) 1K. B. 79; 75 L J. K.B.49; 93 LT 
779; 54 W. R. 424; 22 T, L. R. 109. 
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19087 he is entitled to interest at the contract 
rate, up to the date fixed for re:payment in 
the decree. On behalf of the respondent, it 
has been argued that rules 2 and 4 of 
Ordes XXXIV are controlled by section 34. 
Now section 84 providag that where 
and in so far as the decrees is for 
the payment of money, the Court may, in 
the decree, order interest, at such rate as the 
Court deems reasonable, to be paid on the 
principal sum adjudged from the date of the 
snit to the date of the decree, in addition 
to any interest adjudged on such principal 
sam for any period prior*to fhe institution 
of the suit, with further interest at such 
rate as the Court deems reasonable on the 
aggregate sum so adjudged, from the date 
of the decree to the date of payment or to 
such earlier date as the Court thinks fit, In 
oar opinion, sub-section (1) of section 34 
does not control and negative the effect of 
rules 2 and 4 of Order XXXIV. The res- 
pondent has argued that as the provisions now 
embodied in Order XXXIV formerly found 
a place in the Transfer of Property Act, their 
incorporation into the Code of Civil Procadure 
has effecteda material alteration in the law. 
We are of opinion that there is no foundation 
for this contention. Under the law as it now 
stands, when a decree is made ina mortgage 
suit, the Court is bound to award to the mort- 
gagee, interest on the principal sum prior 
to the date of the suit at the rate provided 
by the mortgage, unless the rate is penal, in 
which casa the Court may award such 
interesteas ib thinks proper. The Court is 
also bound to award interest on the principal, 
from the date of the suit up to the date 
fixed by the Court fcr redemption of the 
mortgage, at the rate provided by the mort- 
gage, unless the rate is penal, in which case 
the Oourt may award interest at such rate 
as it deems proper. Further, where the 
decree is for the sale of immoveable property, 
the Court may, in its discretion, award 
interest at such rate as the Court deems 
proper, on the aggregate amount of the 
principal, interest and costs, from the date 
fixed for payment of the mortgage-debt up 
to the date of realization or actual payment, 
This interesé may, be allowed at the Court 
rate, that is, six per cent. per annum or at 
any other rate; but it is plain that, for this 
last period, the Court is not bound to award 
interest at the contract rate, This is the law 
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ag laid down by their Lordships of the 
Judicial Committein Sunder Koer v. Rai Sham 
Krishen (3), and, we are clearly of opifion 
that the effect of that decision has Hob been 
in any way affected by the incorporation of 
the provisions of the Transfer of Property 
Act into the Code of Civil Procedure of 
1908. The third ground, therefcre, must 
succeed. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge dis- 
charged, and the suit decreed on the lines 
just indicated. An account will be taken 
in this Court of the sum due on the three 
securities, on the first of which credit will 
be allowed for Rs. 2,944-13-3, deemed to have 
been paid on the Lith January 1905. Three 
months from this date will be allowed for 
redemption; and interest at the contract rate 
upon each bond will be calculated up to that 
date; thereafter interest will be caloulabed 
upon the aggregate sum, at the rate of 6 per 
cent. per annum. The plaintiff is entitled 
to his costs in the Court of first instance as 
also in this Court. We assess the hearing 
fee in this Court at five gold mohurs. 


- Appeal allowed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE Orpar NO, 104 
or 1912. 
February 25, 1918. 
Present: —Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. e 
RUNGARAZU SATHRURAZO AND dranas 
— DerenDants— APPELLANTS 
VETSUS 
MADDURA’'BASAPPA— PLAINTIFF — 
RESPONDENT, 

Minor, contract in favour of—When not void— 
Pro-note payable on demand in favour of minor, 

A contract creating only rights i in favour of a minor, 
and not involving any promise on his part or any 
contractual obligation incurred by him in consequence 
of thb contract, would be valid. . 

Thus, a promissory-note payable on demand execut- 
ed in favour of a minor is not void, provided the 
minor does not subject himself toany detriment by 
accepting ib. 

Mohori Bibee v. Dharmoaas Ghose, 30 0. 539; 30 I, 
A. 114 (P.C.);7 0. W. N. 441; 5 Bom. L. R. 421; 
Navakoti Narayana Chetty v. Loyatinga Chetty, 33 M. 
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312; PM. L. T. 233; 19 M. L. J. 752; 4 Ind. Cas. 383 
and Muniya Konan v. Perumal Konan, 24 M. L. 
352; 13 M. L. T. 311; 18 Ind. Cas. 963, relied upon. 


Appeal from the order of the Subordinate 
_Judge-of Kurnool, in A. S. No. 243 of 1910, 
preferred against thåt of the District Munsif 
*of Kurnool, in O. S. No. 50 of 1909. 
The Hon’ble Mr. BN, Sırma for Mr. L. 
. Å. Govindaraghava Atyar, for the Appellants. 
Messrs. M. O. Partasaratht Aiyangar and 
8. Ranganadha Atyar, for the Respondents. 
JUODGMENT.—The question for decision 
in this appeal is whether the promissory- 
note, Exhibit A, executed in the plaintifi’s 
favour when he was a minor is*void so as to 
disentitle him to institute a suit on it. The 
note was executed in cousideration of costs 
paid by the plaintiff. Mr. Sarma on behalf 
of the appellant, relies on the decision of the 
Privy Council in-Mohors Bibee v. Dharmodas 
Ghose (1), where their Lordships held that a 
mortgage executed by a minor was absolutely 
void and not merely voidable. This decision 
has been the subject of consideration in 
several subsequent. cases in India Jn 
Navakott Narayana Ohetiy v. Logalinga Chetty 
(2), it was held by this Court that a trans- 
' fer of property in favour of a minor for an 
executed consideration would be valid when 
the transaction does not involve any promise 
on the part of the minor or any contractual 
obligation incurred by him. in consequence 
of the transfer. In Muniya Konan v. Perumal 
Konin(8), also, the Court held that a transfer 
creating only rights in favour of a minor and 
no promise on his part to fulfil any obliga- 
tion, as the result of the transfer would be 
valid. Section 247 of the Oontract Act, 
which enacts that a minor may be admitted 
to, the benefit of a partnership, also shows 
that this view is sound. Mr. Sarma contends 
that a minor is incapable of accepting a 
promise made by another, and that a 
promise made in his favour even for an 
entirely executed consideration and involving 
no obligation on him must, therefore, be 
held to be void. This argument cannot be 
accepted. The law does not regard a minor 
as incapable of accepting a benefit. Other- 
wise, it would follow thata gift to @ minor 


(1) 30 0.589; 301. A. 114; 7 C. W. N. 441; 5 Bom. 
L, R. 421. 


(2) 330M. 312; 7 M. L. T. 233; 19 M. L.J. 752; 4 


Ind. Cas. 388. 
(3) 24 M,L J. 352; 13 M.L.T. 311; 18 Ind. Oas. 963, 
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“would be void, as a gift to be complete 
requires acceptance. See section 122.0f the 
Transfer of. Property Act. But section 127 
shows that a minor may accept a” gift, 
So also does a` trustee require acceptance 
(section 3 of the Trusts Act), and yeta minor 
may bea trustee (section 10 of the*Trustg 
Act). Section 247 of the Contract Act also 
shows that a minor may accept a share in a 
partnership, although he cannot be made 
personally liable for any obligations of the 
firm. There is no reason why the minor 
should not similarly be capable of accepting 
a promissory-note. The netein this case is 
payable on*demand, The plaintiff subjected 
himself to no detriment by accepting it. Re- 
ference was made to the judgment of thig 
Court in Civil Revision Petition No. 233 of 
1911 on behalf of the appellant but the ques- 
tion did not arise for decision in that caso 
and was not in fact decided. We hold that 
the suit is maintainable and dismiss the 
appeal with costs. 


Appeal dismissed. 





CALCUTTA HIGH COURT. 
Secon Orvin APÊRAL No. 1419 or 1910. 
June 19, 1912, 

Present: —Justice Sir Asutosh Mookerjee, Kr, 

and Mr. Justice Beacherofé. 
SIDHU SAHU anp OTHERS—Detrenpants 
—APPELLANTS 
versus 


GOPI CHARAN DAS—Praintizp— 


RESPONDENT. 9 
Lrust—~Party—Sutt for possession of trust property — 
Whether trustee may bring such suit—- Whether Fond. 
ficiary need be made party —Document described as 
trust deed, not such, if interest in property does not 
vest in trustee Document beyond competence of emecut. 
ant—Void——Whether necessary to set aside —Document 
taken by fraud, undue influence or coercion, effectual 
until set aside —Oivil Procedure Code (Act XIV of 
a 8, 437—Limitation Act (XV of 1877), Sch. II, 
rt. BL | 
Section 437 of the old Civil Protedure Code of 18 
entitled the trustees to represent the beneficiaries tie 
stated that ordinarily it was not necessary to make 
the a peres to a suit, though the Court 
might tor special reasons order them or any of 
to be made parties. ee 
Therefoge, the shebatt or trustee of an idol ig en» 
titled to bring a suit for possessipn of propert ä 
-ing to the idol. ° al ila iit aie 
A docunfent, de&cribed as a deed of trast, is not 
strictly of that character, if ib does not vest any 


"i 
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terest in the properties covered by the document ine 


the so-called trustees. 

Where a deed has been executed which is beyond 
the legal competence of the executant and is ab initio 
void and ineffectual, steps need not be taken to avoid 
it formally. 

Gnanasambanda v. Velu Pandaram, 27 I. A. 69; 23 
M. 271; 4C. W. N. 329; 10 M. L. J. 29; Malkarjun v. 
Narhari, 27 I. A. 216; 25 B. 387 (P. @,); 5 CO. W. N. 10; 
10 M. L. J. 368; 2 Bom. L. R. 927 and Maharani Beni 
Pershad Koeri v, Dudhnath Roy, 26 I. A. 216; 27C. 
156; 4 O. W. N. 274, relied upon. 

But if a party impeached the validity of an instru- 
ment on the ground that it had been obtained from 
him by fraud, undue infiuence or, coercion, the deed is 
operative till avoided within the period of limitation 
prescribed by Articole 91 of Schedule IT of the Limita- 
tion Act of 1877. i 

Tf a trustee commits a breach of frust, by transfer- 
ring trust property, ib does not follow that he is en- 
titled to ignore it. Therefore, he still may be estop- 
ped, as against a bona fide transferee for value without 
notice of the breach of trust, *although the benefi- 
ciaries may not be estopped by the improper conduct 
of the trustee. 

. Newsome v. Flowers, 30 Beav. 461; 10 W. R. 26; 31 
L.J. Ch. 29; 7 Jur. (N. 8.) 1268; 5 L. T. 570; 182 
R. R. 363; 54 Eng. Rep. 968; Juggutmoheenee 
Dossee v. Sookhemonee Dossee, 17 W. R. 41; 
10 B. L. R. 19; 14 M.I. A. 289; Mallika Dasi v. 
Ratanmant Chakerverty, 1 O. W. N. 493 and Mahanth 
Ramji Dass v. Lachhw Dass, 7 0. W. N. 145, distingu- 
ished. : 

j Gulzar Ali v, Fida Ali, 6 A. 24; A. W. N. (1883) 182, 
relied upon. TT 

Appealfrom the decree of the District 


Judge of Cuttack, affirming that of the 

Sub-Judge of that District, dated April 26th, 
909. 

* Babus Harendra Narain Mitter and Susil 

Madhub Mullik, for the Appellants. 

Dr. Rash Rehary Ghose, Babus Gopal Ohan- 
dra Sarkar, Provas Chandra Mitter, Sures 
Chandra Chakravarti and Rishindra Nath 
Sarkar, for the Respondents. 

JUDGMENT,—This is an appeal on behalf 


“of the defendants in a suitfur declaration of 


what has been called marfatdurt title to an 
-endowed property and for recovery of posses- 
sion thereof. The case for the plaintiff is 
thatthe disputed property belonged to an 
idol Sri Kunjbehary Thakur, that Brojo 
Mohon Das, the last audhikary, was the 
spiritual father of the plaintiff, that upon his 
death in 18&2, the plaintiff, though an infant, 
succeeded him as audhikary, that during his 
minority the endowment was managed by his 
spiritual uncle, Kanhu Charan Das, On 
atiainment of majority, the plaintif alleges, 
he attempted to take posSession of the endow- 
ment and to manage it on his own behalf, 
' þut objection was raised by Kanhu Charan Das, 


H 
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The result was that on the 3rd March 1890, 
the plaintiff executed an ekrarnama by whioh 
he recognised the right of the defendapts 
(now appellants) to intervene in the appoint- 
ment and removal of thee audhikary of the 
endowment. The story for the plaintiff ia, 
‘that he subsequently obtained possession and 
continued as audhikary for many years. His 
name was registered in 1902; but by some 
mistake of the officers in the Collectorate, the 
name of Kanhu Charan Das was also retained 
in the register. This led to disputes, and the 
plaintiff found it necessary to execute a trust 
deed on the 14th March 1906 in favour of 
Jagat Bullabh Ghose and Sasi Bhusan Rai 
under which they became entitled to manage 
the endowment for five years. The plaintiff 
commenced the present action on the 23rd 
March 1908 for declaration òf his title and 
for recovery of possession. The Courts below 
have concurrently decreed the suit. That 
decree has been challenged here, on behalf 
of the defendants, substantially on two 
grounds; namely, first, that the suit is barred 
as the requirements of section 437 of the Code 
of Civil Procedure of 1882. have not been 
fulfilled; and, secondly, that in view of the. 
terms of the ekrarnama of the 3rd March 
1890, which is binding upon the plaintiff till 
set aside and also in view of subsequent 
events, the plaintiff is not entitled to be 
restored to possession as audhikary. 

In so far as the first of these grourfds is con- 
cerned, there is, in our opinion, no substance 
in it. Section 437 provides,—we quote only 
so much of the section as may ba taken to 
have any application tothe case before us— 
that in all suits concerning property vested 
in a trustee, when the contention is between 
persons beneficially interested in such pfo- 
perty and a third person, the trustee shall 
represent the persons so interested and it 
shall not ordinarily be necessary to make 
them parties to thessuit; bat the Court may, 
if it thinks fit, order them or any of them to 
be made such parties. This section is obvi- 
ously of no assistance to the defendants for 
two reasons. In the first place, the section 
ig an enabling provision. It entitles the 
trusteea to represent the beneficiaries and it 
states that ordinarily it shall not be necessary 
to make them parties to the suit, thoagh 
the Court may for special reasons order them 
or any of them to be joined as parties. In 
the second place, it is clear that the deed of 
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1906, which has*been deseribed as a deed of 
trust, is not strictly of that character, because 
it dots not vest any interest in tthe disputed 
properties’ in the so-called trustees, Not- 
withstanding the provisions of section 437, 
tiferefore, the suit is maintainable as 
framed, 


In so far as the second ground is concerned, 
it is, in our opinion, well-founded and must 
prevail, The case for the defendants is that 
the ekrarnama of the 8rd March 1890 is 
binding and operative till set aside in an 
appropriate proceeding. In the Courts below, 
the plaintiff impeached the validity of .the 
instrument on the ground .thab it had been 
obtained from him by frand, undue inflaence 
and coercion. It is manifest that if the 
deed is liable to be challenged on any 
such ground, it is operative till avoided 
within the period prescribed by Article 91 
of the second Schedule of the Limitation Act. 
In this Court, however, the validity of the 
deed has been assailed on two new grounds. It 
has been contended; in the first place, that the 
execution of the deed amounted to a breach 
of trust and that, therefore, it is open to the 
plaintiff to repudiate the instrument without 
proceedings taken to vacate it. It has been 
contended, in the second place, that the deed, 
as a matter of fact, never came into operation 
acd that consequently it ig needless for 
the plaintif€ to have it formally set aside. 

It may now be taken to be well settled by 
a series of decisions of the Judicial Committee 
that it is not necessary for a party to a deed 
to have it formally set aside “if from its 
inception it is void and of no effect; or if 
subsequently its effect has been spent and it 
does not in any way affect the interest of the 
plaintiff. It is sufficient, in support of this 
proposition, to refer to the cases of Gnuanasam- 
banda v. Velu Pandaram (1), Malkarjun v. 
Narhari (2) and Makarant Bent Pershad 
Koert v. Dudhnath Roy (8). These cases 
show that where a deed has been executed 
which is beyond the legal competence of the 
executant and is ab info void and ineffectual, 
steps need not be taken to avoid it formally. 
This raises the question, whether the ekrarna- 
ma of the 8rd March 1890 is a deed of this 

nee A. 69; 23 M. 271; 4 C, W. N. 329; 10 M. L, 

aS 27 LA. 216; 25 B. 337 e. O0); 50. W. N. 10; 


10 M. L. J. 368; 2 Bom. L. R. 927 
(8) 26 I. A. 216; 27 C, 156; 40. W. N. 274. 
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description. As we have already stated, the 
effect of the instrument is to recognise’ ihe 
authority of the defendants to intervene, in 
the matter of appointment and removal of ‘the 
audhtxary of the endowment. Ifit be taken 
for granted that ghis is a maurast math and 
that the audhikary is appointed upon nomina- 
tion of the mohunt, it may be conceded that 
the effect of this deed is to interfere with the 
constitution of the trust. It is worthy of note, 
however, that the deed does not purport to 


‘ confer any authority npon the defendants to 


deal with the property of the endowment. 
It states expressly that neither the plaintiff 
nor the defendants would be competent to 
deal with the property in any manner. 
Strictly speaking, therefore, the deed cannot 
be treated as an ins@rument by the execution 
whereof the plaintiff committed a breach of 
trust. Buteven if it be assumed for a 
moment that the plaintiff did commit a 
breach of trust, it does not follow that the 
plaintiff is entitled to ignore it. It was 
broadly contended on behalf of the respond- 
entthata trustee who had committed a 
breach of trnat is entitled to repudiate his 
deed, and in support of this proposition 
reliance was placed upon the case of Newsome 
v. Flowers (4). That decision, however, is of 
no assistance to the respondent, because it 
merely affirms the proposition that trustees 
cannot set up as against their cestue que 
trust the adverse title of third parties. 
Reliance was also placed upon the cases of 
Juggutmoheenee Dossee v. Soukheemonee Dossee 
(5), Mallika Dasi v. Ratanmans Chakervarty 
(6) and Mahanth Ramji Dass v. Lechhu Dass 
(7). Bot these cases also are clearly 
distinguishable. In the first case, the 
Judicial Committee laid down that a trustee 
was not estopped to prove the true nature of 
the endowment when he sought to preventa 
repetition of abuse of the trust; in other 
words, the mere circumstance that he had on 
a previous occasion committed a reach of 
trust did not disentitle him «to prevent a 
repetition of that abuse. In the second case, 
it was ruled by this Court that a mortgage of 
trust property which has been improperly 


(4) (1861) 30 Beav. 461; 10 W. R. 26; 31 L. J. Ch. 
29; 7 Jur. (n.%.) 120615 Dr T. 570; 122 R. R. 363; 54 
Eng. Rep. 968. 

(5) 17 W. R. 41; 16 B. L. R. 19; 14 M. I. A. 289, 

(6) i C. W. N. 493. 

(7) 70. W. N. 145. 
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executed may be questioned in a suit brought 
to eyforce the security. It is worthy of note, 
however, that in this case the facts were 
‘known to the mortgagee, and in fact the 
true nature of the. property sought to be 
alienated appeared on the face of the mortage 
instrament. Inthe third case, it was held 
by this Court that when an’ ekrarnamt has 
been improperly executed by a trustee of an 
endowment, the validity of: the instrument 
may be questioned by his suocessor in office. 
The principles recognised in these cases are 
clearly of no assistance to the respondents. 
On the other hand, it was laid down in the 
case of Gulzar Ali v. Fida” Alie (8) that a 
trustee of an endowment may commit a 
breach of trust and still may-be estopped as 
against a bona fide transferee for value with- 
out notice of the breach of trust, although the 
beneficiaries may not be estopped by the 
improper conduct of the trustee. Iu the case 
before us, it is conceivable that the ekrarnama 
of the 3rd March 1880 is liable to be impeach- 
ed by the beneficiaries of the trast. It is also 
conceivable that the ekrarnama may he 
successfully challenged by the successor in 
office of the present plaintiff. But we are 
clearly of opinion that the ekrarnama is 
binding upon the plaintiff if it really bears 
the character of a deed executed for settle- 
ment of disputes. The case for the defend- 
ants is, and that is practically not disputed 
by the plaintiff, that shortly after the plaintiff 
attained majority, there were disputes us to 
his right to the math, and he entered into 
this ekvarnama with a view to purchase 
peace. It h&s also been found by the Subor- 
dinate Jufge that the defendants materially 
assisted the plaintif to have his name 
registered in the Collectorate. Consequently, 
ifitis ultimately found that the ekrarnama 
was executed in settlement of a bona fide 
dispute, it must be held binding upon the 
plaintiff, with the result that if the plaintiff 
has deliberately broken the contract men- 
tioned ih the ekrarnama, he is liable to 
bear the consequence thereof. In this view, 
it is essential that the circumstances under 
which the ekrarnama was executed should 
be investigated by the District Judge. This 
brings us to the second ground upon which 
the validity of the eivarnama has been as» 
sailed. 4 a 


(8) 6 A, 24; A. W, N. (1883) 182, 
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It has been contended that the ekrfrnama 
never came into operation, that the instru- 
ment remained in the custody of thé plaintiff 
and that thé defendants failed to, carry out 
their evgagements upder the agreement, 
This part of the case has not been properly 
considered by the District Judge. No doubt, 
if it is found that the ekrarnama never came 
into opertion by reason of circumstances 
which bave not yet been explained, it is not 
obligatory upon the plaintiff to carry ont 


_its terms aud the defendants are not entitled 


to enforce its terms. Butif the ekrarnama 
is found to be an operative instrument, the 
next question will require consideration, 
whetker by reason of what has subsequently 
happened, namely, the execution of the deed: 
of trust on the 4th March 1906 and the exe- 
cution of a mortgage in favour of the 
daughter of one of the trustees, the plaintiff 
has forfeited his right to the office of audhi- 
kary. This aspect of the case must be ex- 
amined by the District Judge. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order that 
the questions just mentioned may be re-con- 
sidered. If itis found that the ekrarnama 
never came into operation or that the etrar- 
nama is not otherwise binding upon the 
plaintiff, he will be entitled to succeed, and 
no question as to whether the plaintiff has 
or has nòt forfeited his right to the office of 
audhtkary by reason of general misconduct 
oan be investigated in the present litigation. 
The question of the effect of the execution of 
the trust dedd and of the mortgage will arise 
for consideration, only if it is found that the . 
ehrarnama is binding upon the plaintiff. 
The District Judge will be at liberty toetake 
further evidence in elucidation of the ques- 
tions raised ; such evidence may bs taken by 
himself or by the Subordinate Judge under 
his direction and ,submitted with his fiading 
thereon. The costs of this appeal will abide 
the result. 

Appeal allowed: Oase remanded, 


+ 


Vol. XVIII] ° . 
A I 
ə DHANAPALA GHBITY V. ANANTHA CHETTY, 
e 


MADRAS HIGH COURT. 
Orry Ovin Court AprgaL No. 7 or 1912. 
February 12, 1913, 
Present:—Sic Arnold White, Kr., 
Chief Justice, and Mr. Justice Tyabji. 
°K. DHANAPALA CHETTY DEFENDANT 
No. 1— APPELLANT 
VETSUS 
I. N. ANANTHA CHETTY AND OTHERS 
—Pcatntive AND Derenvants Nos. 2 to 4— 


Respondents, 

Res judicata--Prior suit—Declaration—Status of 
family —Self-acquisition — Will—Construction—Inten- 
tion of testator—Meaning of ‘Wills dgfeating rever- 
sion’ —Life-estate or estate of inheritance—-Succession 
Act (X of 1865), s. 
1870). 

A., a Hindu, made a Willin 1893, purporting to deal 
with his property as self-acquisition, by which he 
gave tke suit houses to the widow of his brother and 
to his widow. The plaintift’s grandfather brought a 
suit in 1893 for a declaration that the family was 
undivided and that the Will executed by A. was, shere- 
fore, void. The Court held that the family was 
divided and that 4. had the power to make the Will. 
The present suit was brought by the plaintiff for a 
declaration that he was the nearest reversioner to 
the widows and thata sale by the widows made to 
satisfy a certain decree was not binding on him: 

Held, that as the question as to the nature of the 
estate which the widows took under the Will of A. was 
not in issue in the prior suit, the present suit was not 
barred by res judicata. 


It is not necessary for a plaintif to put forwarda | 


* claim and also an alternative inconsistent claim on 
which he relies. 

Ramasamy Iyer v. Vythinatha Iyer, 26 M. 760 and 
Thrikaikat Madathil Raman v. Thirthiyil Krishnan 
Nair, 29 M. 153; 16M. L. J. 48 (F. BJ), referred to. 

Section 82 of the Indian Succession Act by virtue 
of the provisions of Hindu Wills Act pie to the 
case of a Will by a Hindu. 

In construing a Will, the intention ‘of the testator 
should be ascertained. For the purpose of ascertain - 
ing the intention, the Will should be read by light of 
surrounding circumstances. 

In the Will there was no distinct statement that the 
property was to be taken by the widows. It was 
stated that’the documents of the two houses be- 
queathed should be taken by the widows. In the 
same Will, another house was made over to another 
personin full ownership and apt words were used 
for the purpose. 

The widows had already been residing in the houses 
bequéathed to them under an agreement which 
gave them the right to have the houses for their 
life-time. 

Heid, that the Will did not confer an absolute estate 
on the widows but only a life-estate. 

Carlapatti Chinna Canniah v. Cota ere iah, 
83 M. Ql; 3 Ind, Cas. 476, referred to. 


Appeale against the decree of the City 
Civil Court, Madras, in Original Suit No, 
266 of 1910. 


INDIAN CASES. 


82-—-Hindu Wills Act (XIE of 


973 


j Messrs. M. 4. Tirunarayanachariar and Q. 
S. Govindaraja Mudaliar, for the Appolfant. 
Mr. T. Hthiraja Mudaliar, for lst Res- 


pondent. 
JUDGMENT. 


Wuite, O. J,=~-The first plea relied upon by 
‘the Ist defendant in this case is that the 
claim is res judicata by reason of the judg- 
ment in asuit of 1893, which was heard on 
the Original Side of this Court and came 
before the Appellate Court ia Original Suit 
Appeal No. 7 of 1895. The learned Judge 
has held that the qaestion is not res judie:ta 
and I think he was right. Tho suit of 1893 
was brought by one Tulukkanan Chetty, 
who was the grandfather of the present 
plaintiff, his two sgns also being the plaint- 
iffs in the suit of 1893. The sait was 
brought absut a Will and a codicil which 
were executed early in 1893, by one Dhana. 
koti who was the brother of this Taluk- 
kanan. [rc this Will, the testator purported 
to deal with certain property, including the 
property in dispute in the present case, as 
self-acquired property, and the plaintiffs.in 
the suit of 1893 asked for a declaration 
that the family was undivided and the pro- 
perties which Dhanakoti purported to 
dispose of by Will were the properties of 
the undivided family. In the course of that 
suit, adocument was put in by the plaintiff, 
dated 20th May 1865, which has baen 
referred to as Exhibit ©. This document 
recognised the right of the widow of another 
brother of Tulukkanan (one ,Subhapathy) 
and of Dhanakoti’s wife and. wg are told 
that when the document was executed, 
Dhanakoti, although he afterwards recovered, 
was in extremzts: thts document recognised the 
rigut of these two ladies to enjoy, or atany 
rate to remain in possession of, the house in 
question until the death of the survivor, and 
also recognised the rights of Dhanakoti and 
Tulukkanan as reversioners, on*thge death of 
the two ladies, to the property in question, 
There was some argument ab the Bar as to 


‘whether this document of 1865 was mora 


consistent with the status of the family 
being divided or with the status of the 
family being undivided at the time the 
document Was executed. Wọ need nob dis. 
cuss this, One „thing is clear beyond all 
question, and that i is, that when the docu. 
ment was putin evidence by the plaintiff in 
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the suit of 1893, it was put in evidence fer 
the, purpose of supporting the case put 
forward by the plaintiffs in that suit, viz., 
thecase that the family was undivided and 
that, because the family was undivided and 
because Dhanakoti, the testator in 1893, pur- 
portéd to deal by way of Wih. with undivided 
family property, the Will” “was ineffective. 
The Judge, in dealing with this question of 
res judicata, holds that whereas the earlier 
suit was filed by the plainbifi’s grandfather 
and his father and uncle on the footing that 
they were members of an undivided family 
and was dismissed on the ground that there 
was a division between the,plaintifi’s grand- 
“fabher and Dhanakoti Chetty, the present 
suit is based on the plaintiff’s title on the 
agreement dated the 20sh May 1565 and as 
reviersoner: and on those grounds holds that 
the question in the present suit is nob res 
judicata, Ido not feel altogether clear that 
the learned Judge is rightin holding that 
the present suitis based on the plaintiff’s 
title on the document of 1865, because it 
seems to me that his present suit really is 
based on his claim as reversioner, if he can 
show that the widow who conveyed to the 
lst defendant had no estate of inheritance 


to convey, he succesds as reversioner, apart . 


altogether from any question as to the effect 
of the agreement of 1865. 
Thirunarayanachariar, on bahalf of the 
appellant, availed himself of the observation 
of the learned Judge and based upon that 
observation an Ingenious argument in support 
of his plea of res judicata. He says, in so 
far as the Plaintifi’s claim in the present 
suit is baSed on the agreement of 1865, it 
must be taken to be aclaim which is in- 
consistent with the claim which he made in 
the suit of 1893, that suit being based upon 
the footing that the family was undivided. 
Mr. Thirunarayanachariar says that the 
plaintiff is now seeking to set ap an alter- 
native claims which is inconsistent with the 
claim as set up in the suit of 1893; and that 
being so under section 13 of the old Code 
and the corresponding enactment of the 
present Code, it was a ground of attack 
which he ought to have put forward in the 
earlier suit and not having putit forward in 
the earlier suit, he is precluded from patting 
it forward in this suit. Hor the purpose of 
this argument, he assumes that the claim 
is alternative and inconsistent. On autho- 
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rity, it would seem that in order to? avoid 
tne objection of res judicita, “it is not neces- 
sary for a plaintiff te put forward a 
claim and ‘also alternative inconsistent 
claim on which he relies. “I think that, 
generally speaking, may ba said to ba 
the effect of the decision in Ramasawmy Iyer 
v. Fythininaths Iyer, (1), which was cited 
with approval in the case of Thrikaikat 
Madathil Raman v. Thiruthiyit Krishnan Nair 
(2). Now, as I have said, the suit of 1893 
proceeded on the footing that the family 
was divided; and the ‘only question was 
“could Dhanakoti dispose of the property, 
which he purported to dispose of by Will?” 
There was certainly no adjudication in that 
suit on the question as to what was the 
nature of the estate which the two ladies 
took under the Will of Dhanakoti, That 
question is not referred to in the pleadings. 
It is not raised in that issue. It does not, 
so far as I can sea, appeir to hava baen ever 
discussed in the suit of 18938. Sò faras I 
koow, the only passage in the judgment of 
the Court of Appeal, which oan be referred 
to as supporting Me. Tiranarayanachariar’s 
contention that this question was adjudicated 
upon inthe suib of 1893, is the last sen- 
tence of the judgment of the Court of 
Appeal. The learned Judge there says: 
“It may be that in 1865, he (ze. the 
testator Dhanakoti) was willing that his 
brother (z,e., Thulukkanan) should have the 
reversion of the old family house (że, the 
hopse in question) but after partition was 
denied in 1886, he seems to have been on 
bad terms With his brother and had made 
Wills which defeat the reversion. If divided, 
he had a legal right to do this and we must 
hold onthe evidence that the decisian is 
established,” Mr. Tirunarayanachariar asks 
us toread thatas an adjudication on the 
question which is now before us, viz., as to 
the effect of the. clause in the Will which 
conveyed an estate or interest to the widows 
in the house in question. The language is 
quite general, “had made Wills which defeat 
the reversion” and I do not think that the 
learned Judges when they made that obser- 
vations intended to hold that, as a matter 
of construction, the effect of the Will 
of 1893 was to pass to the two ladies an 
e 


(1) 26 M. 760. 
(2) 29 M. 153; 16 M, L, J. 48 (F. BH). 
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estafe of inheritance so as to give them ° 


full powers of alienation which would have 
the effect of defeating reversionary rights 
in the plaintiffs in that suit. The question 
which was before the Judges was the ques- 
¿tion whether the property was undivided 
family property or divided family property 
and I think that that general observation 
must be taken to have been made with refer- 
ence to the question which they had to 
determine. 

` Assuming that that is not the right view 
and that the learned Judges did purport to 
deal with this question of the, effect of the 
words of the Will withreference to this house 
and the interest which these two ladies were 
to take in the house, that, to my 
mind, is clearly not the question which was 
before them. If the learned Judges did 
adjudicate on this question, ib seems to me 
that it was wholly unnecessary for the 
.purposes of the case before them, and on that 
view, L should hold that the matter is not 
res judicata, So much then for the plea of 
res judicata, 

= Then the further question is as to the 
construction of the Will. The Will and 
codicil were executed by Dhanakoti shortly 
before his death in'1893 and the question 
is, did an estate of inheritance pass to the 
two ladies under the Will or codicil? It 
is admitted that section £2 of the Indian 
Succession Act, by virtue of the provisions 
of the Hindu Wills Act, applies to the Will 
in question. That section says:—' Where 
property is bequeathed to any person, he is 
entitled to the whole interest of the testator 
therein, unless it appears from the Will that 
only a restricted interest was intended for 
him.” Therefore, we have to consider by the 
light of that section what was the intention 
of the testator in the Will in question. 
Paragraph 3 of the Will refers to a house de- 
scribed as No. 6. That house was under 
mortgage and the testator by express words 
makes a bequest of that house to a man 
nared Murnugappa. The words of the Will 
are “neither I nor “my heirs shall have any 
interest whatever in respect of the house.” 
The house in question in this suit «No. 23, 
was also under mortgage. The testator 
makes no express bequest of this house but 
in dealigg with the two houses together 
Nos, 6 and 23, he says in paragraph 4:— 

The documents of No. 6 and the 
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documents of No. 23 shall be taken by 
Murugappa and by the two ladies res- 
pectively.”: When he wanted to make 
over the full ownership of the hoifse to 
Murugappa, he uses apt words. So far as 
the ladies are concerned, there is no ex- 
press bequest ‘and all he says is that they 
shall have the documents.” We are entitled, 
for the purpose of ascertaining the intention, 
to read this Will by the light of surrounding 
circumstances? One circumstance was that 
these two laides had been residing in the 
house for nearly 30 years, apparently con- 
sistently with, if not under, the terms of 
the agreemént,*Exhibit O, which gavè them 
the right to be there for their life-time. 
Then there is another provision which 
says, ‘that debtg due to the testator should 
be collected and taken by the two ladies;” he 
also described the ladies, as he does his 
executor, the Ist defendant in the present 
suit, as heirs. Then we have the codicil; 
and I think itis clear from this codicil that 
the predominent motive in the testator’s 
mind was to make it clear that the property 
with which he was dealing was self-ac- 
quired property and, therefore, property 
with which he was entitled to deal by Will. 
I very much doubt if there was present 
to his mind the nature of the estate which 
the Will passed to the two ladies. Paragraph 
7 of the codicil, I think, makes it clear that 
what he was particularly anxious to do was 
to avoid litigation after his death with refer- 
ence to the question as to whether he had 
power to dispose of this property by Will. 
Can we possibly hold, reading the instru- 
ments as a whole, that the Words “the 
documents of the house shall be taken by the 
two ladies” passed an estate of inheritance 
to them? There must be some words indi- 
cating an absolute gift either expressly or 
by implication: I am unable to draw the in- 
ference from the words used that the testator 
intended to make an absolute gift of this 
property. If he had so intended, it i3 
difficult to see why he should not use 
similar words to those which he used with 
regard to Murugappa when he devised 
another house to him. Ido not propose to 
discuss the authorities. I will refer to only 
one case of Oarlanatti Ohinna Ounniah vw. Cota 
Wammalivariah (3). ° That is also a case to 


(3) 33 M. 91;3 Ind. Cas. 476. 
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which section 32 of the Succession Act ap" 


plied.» Now what are the words there? There 
were certain bequests and then: the testator 
madé the gift in these words: — I give all 
the remaining properties of every sort which 
fell to my share to my wife, Axdalu. 
Therefore, my afores iid wife, Andale, herself 
should enjoy all the remaining property.” 
Ana the learned Judges in discaossing these 
words say:— The circumstances that she isa 
widow, that there are no words of inheritance, 
or words authorising her to alienate, are not, in 
themselves, sufficient to show that the widow 
takes only a restricted estate, as in such 
cases there is no presumption “to be raised 
under section 82, the words themselves 
showing thatshe took an absolute estate.” 
But we may take the circumstances into con- 
sideration in construing the other provisions 
of the Will. The recital in the Will that his 
wife should “enjoy” the property is impor- 
tant to indicate the intention of the testator; 
and they go on—' Weare inclined, therefore, to 
think he did not intend that his widow should 
have the power to alienate the estate,” and 
the effect of that decision, is thatan estate of 
inheritance did not pass. There we have a 
case where notwithstanding the words “en- 
joy” and the general words, “I give all the 
remaining properties of every sort which fell 
to my share to my wife,” the Court held that 
an estate of inheritance did not pass. It 
seems to me that even assuming that there is 
a bequest of the house to the widows, sve can- 
not hold that under these words an estate of 
inheritance passed under the Will. On this 
question, also, I, therefore, take the learned 
Judge’s view. 

The only other question is with reference 
to issue 4. It was not very seriously pressed 
by Mr. Tirunarayanachariar. That issue 
was was the sale to lst defendant made to 
` satisfy a certain decree and on that ground 
binding on the other members of the family?” 
The learngd Judge has held'that the sale was 
not binding on the plaintiff and I am cer- 
tainly not prepared to say that he was 
wrong. Therefore, it seems to me that this 
appeal fails and that we must dismiss it with 
costs. 

Tyabgl, J.- We may assume, for the pur- 
, poses of the appgal, that the parties to the 
-suit of 1893 were either the same parties that 
are concerned in these proceedings or parties 
through whom the present plaintiff and de- 
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fendant ara olaiming, and the question “to be 
decided by usis whether the matters sub- 
stantially and directly in issue in thé earlier 
suit are also matters directly and substantialy 
in issue at present, ande therefore, whether 
the present suit is barred by the plea of reg 
suticats. For tne purposes of determining 
this question, we must see what was the 
nature of the first suit and what is the nature 
of the present suit. Inthe earlier suit, the 
claim was for a declaration that the members 
of the family to which the pirties belonged 
were undivided and that the Wills referred to 
in the plaint jn that suit were void by reason 
of the property having been undivided 
previous to theirexecution. Incidental reliefs 
were asked for, but these were the main 
questions before the Court in 1893. Nuw the 
nature of the present suit has also, in my 
opinion, to be determined at least primraily 
by a referenca to the allegabicas in the plaint 
and reliefs sought in this suits and these 
reliefs are that a declaration bə made (hat 
the plaintiff in this suit is the nearest re- 
versioner to the husband of the two ladies 
who have been referred to bafore uz as the 
widows. This suit is filed on the assumption 
that the property was divided, as was held in 
the earlier suit; the relief asked for is based 
on the construction which is alleged should 
be placed on the Will and codicil which the 
plaintiff in the earlier suit wished to ba de- 
clared to be void but which are admitted for 
the purposes of this suit to have been valid, 
It seems to me that taking these facts into 
consideration, there cannot be much doubt 
that the decision in the earlier suit cannot bea 
bar to the present suit. Itis, however, argued 
that a document (Exhibit D. in the present 
suit) was also putin evidence in the earlier 
suit (being Exhibit O, therein) and that inas- 
much as it was relied upon in the earlier suit 
and was adjudicated upon, to the extent that 
it was relied upon*he present suit must be 
barred. I entirely agree with what has 
fallenfrom the learned Chief Justice as 
regards the effect of this document on “the 
questions involved in the earlier suit and that 
it is unnecessary for us to consider what 
was the exact bearing of this document in 
that suit. For the present purposes, I think 
it is enough to state that the plaintiff's suit 
does not rest on Exhibit O, that the highest at 
which the argument for the appellant can 
be put is this: that in the earlier suit a docu. 
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ment. was relietl upon by the plaintiff and 
that in the present suit thè same-document is 
rel@d upon by the opponents ôf the plaintiff, 
I, theréfdre, agree that this suit is not barred 
by the operation of section 11 of the Civil 
Procedure Code, 

If, therefore, the present suit is not barred. 
on the plea of res judicata, the. question is 
whether the plaintiff has made out, on the 
construction of the Will and codicil, tnat the 
widows took only a life-estate. I agree with 
what the learned Chief Justice has said as 
regards the construction of the Will and I 
have come to the conclusion tha? the widows 
took only «a life-estate by the following 
amongst other considerations. There is no dis- 
tinct statement in the Will that the property 
is to be taken by the widows; and 1 think ona 
consideration of the provisions of the Will 
and codicil, which for this purpose must, of 
course, be read- together, it is abundantly 
clear that what the testator hadin mind was 
to assume the enjoyment by the widows for 
their life-time of this property, to make it 
quite certain that they were entitled to hold 
that property and safeguard them from being 
disturbed’ in their possession of it by 
Tulukkanan and by that branch of the 
family. I think there is an entire absence of 
anything to show that the testator for a 
moment considered what was to become of 
the property after the widows had had their 
life estate therein; and this is made clearer 
when we consider the nature of the rights 
that the testator gave and the termsin which 
he gave those rights to Muruguppa and also 
the terms in which he bequeathed to the 
widows the moveable properties. With 
regard to the latter, the testator is careful 
to mention not only that the widows may 
enjoy or shall enjoy the moveables but 
also that they may deal with them as 
they wish. There is an absence of any 
power to the widows to deal with the 
immoveable property in question. I need 
hardly say that in construing the clause 
of a Will of this nature in favour of the 
widows of a Hindu testator, it is impossible 
not to bearin mind the remarks gf their 
Lordships of the Privy Council in the case 
of Mahomed Shamsool Hoda v. Shewakram 
(4), which were recently alluded toin the 
case of * Radha Prosad Mullick v. Rani 


(4) 2 L A. 7; 14 B. L, R, 226; 22 W. R, 409, 
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Mont Dasi (5). For these reasons ang for 
the reasons, stated by the learned Qhiof 
Justice, I agree that this appeal shoutd be 
dismissed with coats. 
; : Appeal dismissed. 
(5) 35 C. 896; 120. W. N. 729. (F. 0.); 10 Bom. L. 
R. 604; 8 O. L. J..48;6 A, L. J. 460; 18 M. L. J, 287; 
85 I, A. 118. 





OUDH JUDICIAL COMMISSIONER'S 
* COURT. 

Rererence For, RULING No. 1 or 1912. 
June 14, 1912. 
Present:—Mr. Lindsay, J. C., and 
Mr? Rafique, A. J. C. 
AJODHIA PRASAD— PLAINTIFF 
Yersus 


RAGU BIR—Derenpanrt. 

Civil Procedure Code (Act V of 1908), O. KOPI, r. 1 
——Rejference to High Court, grounds for. 

Order XLVI, rule 1, Civil Procedure Code, does 
not authorize a reference where the Court below does 
not entertain any reasonable doubtas to the decision 
of the matter before it. The fact that there are con- 
flicting rulings on any particular matter of law is no 
reason why the Subordinate Courts should invite 
expression of opinion on the point of law from the 
High Court. 


Reference by the Mansif, Sitapur, dated 
13th April 19:2, 

Mr, Ishwart Prasid, for the Plaintiff. 

Messrs. A. P. Bose and Rajeshwari Prasad, 
for the Defendant. 

JUDGMENT.—We have read the order 
of reference prepared by the Munsif in this 
case and after a perusal of ib we do not 
think that the case is one which falls 
within the terms of Order XLVI, rule 1 
of the Code of Civil Procedure. e So far as 
we can understand, the Court below does 
not entertain any reasonable doubt as to 
the decision of thé matter before it. Refer. 
ence is made to conflicting rulings but the 
fact that there are conflicting rulings on 
any particular matter of law is no reason 
why the Subordinate Courts should invite 
expression of opinion on the pomt of law 
from the Court here. We understand frou 
the order of the Court below that t 
ia direct authority of this Court in 
which as the Munsif observes is b 
upon him. This being so, we consi 
the Munsjf is bound to follow t 
of this Court. We,exprese no 
the matter,sabmitted to us and 
the records be returned. 
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l CALOUTTA HIGH COURT. f 
ORIGINAL SIDE Appear No.9 os 1912. 
August 7, 1912. ` 

Present:—Sir Lawrence Jenkins, Kr., 

Ohief Justice, and Mr. Justice Woodroffe. 
BAIJNATH— PLAINTIFF — APPELLANT ` 

versus "e 
AHMED MUSAJI SALEJI—-DEFENDANT— 
RESPONDENT. 

Stamp — Bought and sold note with arbitration clause 
~-Old practice of stamping with one enna stamp instead 
of eight annas, not questioned—Submission held legal-— 
Arbitration Act (IX of 1899), ss. 41, 18, 14, 16—Rules 
jramed under Act ineffectual if not in accordance with 
Act-—Award, filing of—Stamp Act (IT of 1899), s. 35, 
Sch. I, Art. 6. e * 

Where the parties have stamped their document, 
a bought and sold note containing an arbitration clause, 
in accordance with the practice, not strictly in accord- 
ance with law, which hus been, recognised by the 
High Court for a long series of years, that is,’ have 
stamped the document with a stamp of one anna 
instead of eightannas, the High Court would not ques- 
tion that practice, and wouid hold the document as 
duly stamped, and the submission legal. 

_ Effect caunot be given to any rule of Court framed 
under the Arbitration Act, which is not in accord. 
ance with the Act. 

The filing of an award under the Arbitration Act 
is an act to be done, nob on the application 
of the parties, but at the instance of the ar- 
bitrator; and when the award is filed, the result 
is, not that there is a suit in which a decree has been 
passed, but that there isan award which shall be 
enforceable as.though it were a decree. 

Lribhuwandas Kalliandas Gajjar v. Lallubhai 
Dharamchand, 35 B. 196; 12 Bom. L. R. 860; 8 Ind. 
Cas. 179, referred to. 

Appeal from the judgment of Mr. Justice 
Fletcher reported as 1 Ind. Gas. 371. 

Messrs, Pugh and Gregory, instructed by 
Mesars, Lesliegnd Hinds, Solicitors, for the 
Plaintif. Appellant. 

Messrs, B. O. Mitter and A. N. Ohaudhuri, 
instructed by Messrs. S. D. Dutt and Ghosh, 
Solicitors, for the Defendant- Respondent. 

l JUDGMENT. 

> JENKINS, 0. l J.—This appeal arises out 
of an application preferred as far back ag 
the llth of July 1908, whereby it was 
prayed thet an order should be made that 
certain awards» be filed in Court under the 
provisions of the Indian Arbitration Act 
of 1899. The respondent formulated his 
objections in an affidavit raising certain 
objections but the principal ground on 
which the application failed before the 
learned Judge by whem ‘it was heard in 
the first instance was thate the whole pro- 
ceedings in arbitration were ineffectual be- 
cause the submission was insufficiently 
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stamped. We cannot accept-that view. 
The parties have stamped their dacuments 
in accordance *with the practice which has 
been recognised by this Court fof” long 
series of years, and we” at present are not 
prepared to question that practice on the 
materials before us. 

But apart from that, there were certain 
other grounds on which the learned Judge 
thought there was a difficulty in the peti- 
tioner’s way and in particnlar he consider- 
ed that the award was out of time aad 
that there was a. difficulty as to who were 
the memberfof the firm against whom the 
award went. 

A good deal of difficulty in this case has 
been occasioned by the rules of Court 
framed under the Arbitration Act. But 
it appears to me that so far as they do 
create a difficulty, they are not in accord- 
ance with the Act; effect, therefore, cannot 
be given to them. The Arbitration Act 
provides that the High Court may make 
rules consistent with the Act, and in parti- 
cular as to the filing of awards and all 
proceedings consequent thereon or incidental 
thereto and all proceedings in Court under 
the Act. Now, the Act itself provides in 
section 1l that “When the arbitrators or, 
umpire have made their award, they shall 
sign it and shall give notice to the parties of 
the making and signing thereof and of the 
amount of the fees and charges payable to 
the arbitrators or umpire in respect of the 
arbitration and award.” The second clause 
of the sections provides that “The arbitrators 
or umpire shall, at the request of any party 
to the submission or any person claiming 
under him, and upon payment of the fees 
and charges due in respect of the arbitration 
and award, and of the costs and charges 
of filing the award, cause the award, or a 
signed copy of it, to be ‘filed in the Court, 
and notice of the filing shall be given to 
the parties by the arbitrators or umpire.” 
That clause appears to me to be clgar, 
Then it is provided in section 13 that the 
Court may remit the award . and 
in section 14 that “Where an arbitrator or 
umpire has misconducted bimself, or an arbi- 
tration or award has been improperly, pro- 
cured, the Court may set aside the award.” 
Section 15 provides that an award &n a sub- 
mission, on ‘being filed in the Court, in ac- 
cordance with the foregoing provisions, shall, 
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subject bo certain exceptions, be enforceable 
as éf it were a decree of the Court. The 
filing, “therefore, is an act to bə done, not on 
the application of the parties, bat at the ia- 
stance of the arbitratorand when the award 
is filed, the result is, not that there is a suit 
in which a decree has been passed, but that 
there is an award which shall be onforca- 
able as though it were a decree. This topic 
is very clearly disenssed in Tribkuw indas 
Kalkandas Gaijar v. Lallubhai Dhuramchand 
(1), where reference is made to an Manglish 
decision ona cognate section. Ih the circam- 
stances, it appears to me that we must adhere 
to the Act and what we must now do is to 
direct, as the petitioner prayed, thatthe award 
bə filed. The filing must be as of the date 
when it should have been filed, that is, the 
27th of August 1903, bat as this order is 
made only to-day that facb must be borne in 
mind ifthe respondents consider that they 
have any objection which they can urge in 
acsordance with the terms of the Act. We 
must, therefore, set aside Mr. Jastice Fletcher’s 
order and direct the award to be filed. 

Costs throughout will bs added to the sum 
awarded, so that the enforcamant of their 
payment will depend upon the power to 
enforce payment under the award. 

Wooororrs, J.—I agree. 


: Appel allowed, 
(1) 35 B. 196; 12 Bom, L, Ri 860; 8 Ind. Oas. 179. 


MADRAS HIGH COURT. : 
Civ Appzat No. 130 om 1909. 
January 15, 1913. 

Present: —Mr. Justica Miller and Mr. Justice 
Sadasiva Aiyar. 
*“MARIAPPA NADAN AND OTHERS -— 
APPALGLANTS 
versus 


VAITHILINGA MUDALTIAR AND OTHERS 


. — RESPONDENTS. ~ 

Hindu Law —Custom—Tank—Huclusive user by 
higher castes—Shanars—Interpretation of custom— 
Judges duty. : 

The Shanar residents of Kaloorani village in Ramnad 
gemindart are entitled to the use of the public tank or 
niravt situated in the village and of the well situated 
within the tank, This tank and the well” are not 
reserved for the higher castes. 

Per Sadasiva Acyar, J.—While the function of Courtsis, 
no doubt, to ascertain, bo compare, to explain and ratify 
the statutemnd customary aod the common laws, and 
not to create laws, Courts ojsula not be deprived of the 
power of moving slowly with ths better sanja of the 
community which is changing its castom for the 
better. 
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Caste and religious questions cannot be considered 
in a too rationalistic manner. If a Hindu qastom 
ig not too irrational or immoral and has been defi- 
nitely and clearly established as prevailing for a very 
long period, Courts should give effegt to it. 


Appeal agatnst the decree of th Dis- 
trict Court ofMadura, in O. S. No. 45 of 
1908. 

Me. S. Swaminathan, for the Appellants. 

Me. S. Srintsasa Iyengar, for the Respond. 
ents. 

JUDGMENT. 

MILLER, J.—I have had the great advan- 
tage of raatling the jadgment whica my 
learned colleazus has prepared and will now 
deliver, and I accept his conclusion and agree 
in the decree and the order as to costs which 
he proposes to make. 

While tho defendants hava not adduced 
evidence proving that any public uran: or 
drinking water tank sach as the nzravi in 
dispute has baen reserved for the use of the 
higher castes alone, the plaintiffs have 
shown thatin some villages in the vicinity 
of Ka'loorani, there are wells waica ara 
used by Shanars as wellas higher castes. 
This renders ib the less difficult to rejest 
the defendants’ contention that the nirave 
and the wellin its bed have been reserved 
for the higher castes, and the disputes, 
which have before the present suit resulted 
in the intervention of the Magistrates, do 
not clearly make out an assertion by the 
higher castes of their right to exclude the 
Shanars except when attempting to bathe, on 
occasions of funerals, when? ib is not, I 
think, denied, special impurities are conceived 
to attach to the bathers. 

Though the parties have not separated 
niravt and the well outside it in their plead- 
ings and have dealt with both as though 
they are subject to the same condition, in 
regard to the rights of different castes to 
make use of the water, there is gtrong evi- 
dence that the well outside the tank has been 
reserved for castes higher than the Shanars, 
and the facb that both sides have tried to 
get more than is their due should not prevent 
us from. making a decrea in accordance 
with the evidence. 


Sapasiva Atyar, J.e—The plaintiffs ara ap- 
pellants. The suit was brought by seven 
Shanar residents of Kalloorani villaga in 
the Ramnad zenindart as representing all 
the Shanar community (see paragraph 14 of 
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the plaint) against all other Hindu caste 
people for the following reliefs :— 

(al) A declaration that the Shanars (or 
Nadars) are entitled tothe pse of a tank 
(Nirayi) about 150 feet by 150 feet called 
Alagiri Naiker’s tank in the sajd village; 

(a2) that the Shanars are entitled to use 
the well situtated within the tank; and 

(a3) that they are entitled to use a second 
well situated close to and to the south-east 
of the said tank ; and i 

(b) a permanent injunction against other 
caste people obstructing tbe Nadar. caste 
people in using the tank and the two 
wells. 

Reliefs al, a2 and a3 are joined together 
as one relief inthe plaim. The rights to 
the use of the tank and the two wells are 
not kept distinct in the pleadings. In 
several portions of the evidence, the well 
outside the tauk-bed is emphasized as “the 
suit well” while the tank and the -well 
within it are dealt with together as “mirawi” 
tank, The outside well is distinctly the 
more important well as it does not fail even 
in years of drought and contains good 
drinking water. 

The 14 defendants impleaded in the suit 
are some of the high caste residents of the 
village (one being a Brahmin and the others 
being Mnudaliars, Pillais, Maravars, etc.). 
Their principal contention was that the tank 
and the two wells were dedicated for the 
use of the castes higher than the Nadars 
and that the Nadars have, therefore, no 
right toyge the same for any purposes. 
The learned District Judge in paragraph 
6 of his judgment formulated the poiut, he 
had to decide, as follow8:—-’ Whether the 
Nadars are entitled to the use of the plaint 
niract and wells...for drawing water for 
drinking purposes and for the use of their 
‘cattle and also for their use in connec- 
tion with” religious ceremonies.” He 
decided the question in the negative and 
dismissed the plaintiffs’ sait. Hence this 
appeal, 

A few preliminary words as to the caste 
status of the plaintiffs’ community’ may not 
be out of place and I shall use the 
language of the Judges who decided the 
well-known Kamudi cages [ Sankaralinga 
Nadan v. Raja Rajeswara Dorai (1)):—“The 

(1) 31 M. 236 at pp. 244 to 247; 120. W. N. 946 


(P. C.); 4 M. L. T. 101; 8 C. L. J. 230; 10 Bom. L. R. 
781; 18 M. L. J. 387; 35 I. A. 176, 
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Shanars, as a class, have, from time im- 
memorial, been devoted to the cultivaéion 
of the palmyra palm and to the “dllection 
of.its juice and the minuufacture of liquor 
from it. Their own local traditions connect 
them with the toddy-drawers of Ceylon 
whence the Tiyans, or toddy-drawers of the 
West Coast, are also supposed to have 
immigrated ; there are no grounds whatever 
for regarding them as of Aryan origin. 
Their worship was a sort of demonology, 
and their position, in general social estima- 
tion, appears*to have been just above Pallas, 
Pariahs and Chucklies (who are on all hands 
regarded as unclean and prohibited from 
the use of Hindu temples), and below that 
of Vellalas, Maravars and other cultivating 
castes usually classed as Sudras, and ad- 
mittedly free to worship in the Hindu 


temples. In process of time, many of the . 
Shanars took to cultivation, trade and 
money-lending, and to-day there is 28 


numerous and prosperous body of Shanars, 
who have no immediate. concern with the 
immemorial calling of their caste. In many 
villages, they own much of the land and 
monopolise the balk of the trade and wealth. 
With the increase of wealth, they have, 
not unnaturally, sooght for social recogni- 
tion and to be treated on a footing of 
equality in religious matters. In a few 
individual cases in Tanjore ‘and other 
Districts away from Madura, they appear 
to have, to some extent, succeeded, but the 
general attempt of the caste to force itself 
to an equality with the better castes in 
social, and religious matters, has been 
flercely resisted in the southern Districts 
and especially in Madura, where serious 
rioting and loss of life have resulted. Their 
status, as above stated, is abundantly 
borne out by all the best authorities who 
have written on the subject. No doubt, 
many of the Shanars have abandoned their 
caste occupation and have won , for 
themselves by education, industry and 
frugality, respectable positions as traders 
and merchants and even as Vahils and clerks, 
and it is natnral to feel sympathy for 
their efforts to obtain social recognition and 
to rise to what is regarded as a higher 
form of religious worship, but such Sympathy — 
will not be increased by vnreasonable and 
unfounded pretensions, and in their effort 
to rise the Shanars must not invade the 
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‘established rights of other castes. They 
have temples ðf their own, and are numerous 
enough -and strong enough in wealth and 
ed®cation to rise along their*own lines, and 
without “appropriating the institutions or 
infringing the rights of others, and in so 

tloing they will have the sympathy of all 
` right-minded men, and, if necessary, the 
protection of the Courts.” 


On this last question of the protection of 
the Courts, I feel impelled to make a few 
observations. Speaking for myself, I think 
_that while the function of Courts is, no doubt, 
“to ascertain, to compare, to explain and 
ratify” the statute and customary and the com- 
mon laws and not to create laws, Courts could 
not be wholly deprived of the power of moving 
slowly with the better sense of the Hindu 
community which is changing its customs 
for the better in accordance with the 
dictates of its authoritative ancient religious 
texts. I have considered this matter briefly 
in the case of Guddati ReddiObala v. Ganapati 
Kandano (2). Even in England, “the whole 
of the rules of equity and nine-tenths of 
the rules of common law, have, in fact, been 
made by the Judges.” Mellish, L. J. in 
Allen v. Jackson (3). The Courts and the 
Legislature | need not, surely, be as un-e 
progressive as the inert mass of the lower 
strata of society ‘though they need not 
advance with as much rapidity as’ the 


active and intelligent minds” in the com-~ 


munity “who represeat and create opinion.” 
In the treatment of the Nadar community 
by the castes alleged to be of higher caste 
status, there can be no doubt that Hindu 
custom is slowly changing for the better, 
and while Courts should not interfere with 
custems which have crystallized and become 
very rigid, they may well refuse to recognise 
usages which had lost their original binding 
force and which are, sought to be re- 
vitalised by the uprising *of a factious or 
sectarian spirit in particular restricted areas. 
In respect of the treatment of the Nadar 
community, the custom varies in a per- 
ceptible, though notin a very wide, manner, 
in different localities in the Presidency. 
Even in the same District, the é@ustom 
obtaining in villages is certainly more rigid 

(2) (1912) M. W. N. 1188; 23 M. L.J. 493; 12 M. 
- L. T. 467; 17 Ind. Cas. 422, 


(3) (1876) 1 Ch. D. 399 at p. 405; 45 L. J, Oh. 310; 
33 L. T. 713; 24 W. R. 306 
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«than the custom obtaining in large towns. 
The custom obtaining in places whete the 
Nadars have mostly dropped their usual 
caste occupation is again naturally more 
liberal towards them. Even in villages, 
if there is practically only a single higgood 
water well and the higher caste inhabitants 
are in a great minority, that big well is 
used by all castes indiscriminately, except 
the Pallars, Pariahs and Chucklis, whose 
pots are supplted by the higher caste men 
or women drawing water for them, “In 
some social matters, the Shanars are treated 
as if there was no distinction between them 
and the Sifdras, while in other respects, 
their treatment is fall of what might 
almost be termed inconsistencies, But then 
caste and religious, questions cannot be con- 
sidered in a too rationalistic manner and, 
as I said before, ifa Hindu custom is not 
too irrational or immoral and has been 
definitely and clearly established us pre- 
vailing for a very long period, Oourts 
should give effect to it. In respect of the 
question of purity of water, Manu says 
(Chapter 5, slocka 128): “Waters are 
pure as long as a cow goes to quench her 
thirst in them and...... have a good scent, 
colour and taste’. This is interpreted by 
the commentators to imply that if the 
quantity of water in a tank becomes so 
shallow and confined within such a small 
area that a cow refuses to quench its 
thirst therein, the tank becomes impnre. 
On the general question of impurity and 
purity, the principles of the Shastric pre- 
cepts are well summarised by Sree Krishna 
(in his discourse to saint Uddhava) in the 
lith Skandam of the Bhagavata, Chapter 
21, Slokas 10 and 11, whose purport 
might be freely rendered as follows: 
“Parity and impurity of object depend on 
several considerations, (a) the qualities of 
the objects, (b) the pronouncement of 
holy men where doubt is felt "whether an 
object is pure or impure, (c) the applica- 
tion of purifying and disinfectant sub- 
stances to the objects, (d) the effects of time 
disintegratingand purifying impuresubstances 
or in rendering impure pure substances and 
in weakening the effects of death or pollation 
and of infections and contagi ons, (e) the 
consideration whether the object is small or 
large in quahtity, (f) the health and strength 
of the person to be affected as in the cage of 
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pollution not affecting sick men and babies, 


who cgnnot take baths without injury to 
health, (g) the knowledge and ignorance of 
the person to be affected, there being no ob- 
ligation, for instance, to observe birth pollu- 
tion, if the birth is not known within 10 days, 
(h) thé poverty or prosperity -of the man to 
be affected, a poor man not bting unclean if 
he wears torn clothes while a rich man 
would, if he wears such clothes, be treated 
as unclean, (č) place, (j) condigions of health, 
strength, danger and necessity.” Sreedhara, 
the most authoritative cofamentator on the 
Bhagavatam, gives asan illustration of the 
heading (e). “In respect of waters alleged to 
be polluted by the bathing of chandalas, eto, 
the purity or impurity depends on the 
smallness or largeness of the waters in the 
receptacles,” A 

Turning now to the particular facts of the 
case as to the right of the Shanars to use the 
tank and the two wells in dispute, I shall 
first dispose of the important well outside of 
the tank-bed, as the determination of the 
right-to the case of that well does not present 
much difficulty. .The lst plaintiff himself as 
plaintiffs’ Ist witness, the plaintiffs’ 2nd 
witness and the plaintiffs’ 6th witness make 
the following admissions: “The Brahmins 
‘havea Perumal temple. The other caste 
people have a Pillayar tem ple. The water for 
the Abishekam of the idols in these temples 
is taken from the plaint well, —The Mariam- 
man idol (worshipped by the Nadars) is taken 
to the suit well to have water sprinkled on it, 
If Pallars and Pariahs used the water in this 
well, we coul€ not use the water in this well 
for the foojah in the Mariamman kovil. 
When Manajneer is sprinkled on the Mariam- 
man, the Pandaram takes water from that 
well. The Pandaram is nota Nadar. He is 
aman of higher caste.” After this, it seems 
sufficient to say that the parol evidence on 
the side of the plaintiffs to the effect that 
they were allowed till recently,and enjoyed 
the right, to draw water directly from this 
well, [though the Pillais and other castes 
connsider them (Shanars)as a polluting caste], 
was rightly rejected by the lower Court as 
false. There is reliable evidence to show that af» 
ter the Shanarsin the year 1906, taking advant- 
age of a magisterial order, drew water directly 
from this well*for asfew days, a purifica- 
tory ceremony had to be performed... hetfore. 
the higher castes could use the well again, 
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The custom of excluding the Shanars ang the 
still lower castes (barbers, washérmen, Pallars, 
Pariahs and Chucklies) from directl} drawing 
water from this*ontside well must, therefere, 
be upheld by the Courts, whether ib" dppears 
quite reasonable to civilized nations or not. 
As regards the fairly big-niravi and thee 
well sunk in it for use during drought sea- ' 
sons, it seems to me that somewhat different 
considerations arise. I have already refer- 
red to the Shastraic writings which make a 
distinction between rivers, tanks and other 
receptacles into whose beds, cows could get 
down to quench their thirst and smaller 
receptacles Which are more easily contaminat- 
ed and where purification by time, atmos- 
pherie conditions, and . movement of the 
water is much more difficclt. The defend- 
ant’s 2nd witness (a Brahmin) says:— 
“Brahmins will not use water from a well 
from which Shanars take water. They take 
water from a full oorani or river from which 
Shanars also take water. A wellis a small 
thing and it is said to be rendered impure if 
Pallars, Chuklies, etc., take water from it” 
I have found it not possible to wholly exclude 
my own general knowldge (as a Hindu) as to 
the sentiments of Hindus in these matters in 
considering the evidence in this case [see as 
regards this, the case of Mulpuru Lakshmaya v. 
Sri Raja Varadaraja Appa Row (4)]. A fair 
sized tank, unless it is attached to a temple 
or belongs to a Matam or private jndcividual, 
is usually used by all castes and I do not 
remember having come across a case restrict- 
ing a tank excavated on Poramboke land to 
particular castes alone. Some portions of the 
oral and documentary eviderce in this case 
relate to a tank attached to a temple ina 
distant village, to another tank in anofber 
village excavated, enjoyed and appropriated 
by private persons ‘as their exclusive pro- 
perty for more than 25 years, though on 
Poramboke land „and toa well dug exclu- 
sively by higher castes in a third village for 
their exclusive use. These portious of the 
evidence are thus of very little relevanay in 
this case. (See Exhibits 11, 12 and 13 
series, otc.). Having regard, again, to the 
attempts of the Nadarsin the Madura and 
Tinnevelly Districts from at least 1897 (as 
showu by the history of the Kamnudi temple 
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ecase and by Exhibit 13 in the case) to 
aggressively establish their right as of equal 
caste status with Pillais, Madaliars and 
Mgravarsand the counter-attempts of the 
latter gastes to thrust back the Nadars to 
lowar and lower «levels, the documentry 
evidence on both sides, which has come to 
existence after 1897 and especially during the 
pendency of this suit, is also of very little 
weight. [See Exhibits C. D. E.M N. P.Q. 
I. Series X and VIII Series. One of the 
Cadjans in Hxhibit VII purports to be earlier 
than 1897, but it has a suspicions look and it 
does not give the date in Avani Tharuna 
when it purports ta have been written, while 
the other Cadjans in Exnibit VUT relating to 
- the year Plava give the dates also, Ist Chitra, 
12th Chitra and 1st Vyasi]l. The defend- 
ant’s 3rd witness admits that the Nadara’ 
claim to belong to a higher caste arose even 
as early as 1880. The parol evidence on 
both sides as to the use of the tank and the 
wellin ibis again of very little value; the 
defendant’s 2rd witness (the Mudali village 
Mansif whose influence has all along been 
strenuously directed against the Nadars and 
whose son-in-law isdefence witness No. 4) 
had the hardthood to deny that the Mariamman 
is taken for Manjaneer bathing to the bunw 
of the tank and to near the outside well. 
The defence 10th witness is a dismissed 
Karnam of tle Madali caste who was bound 
over to keep the peace during the Shipakasi 
riots betwéen the Nadars and the higher 
castes and several of the witnesses on the 
defendant’s side have similarly taken active 
part in opposing the Shanars.. While the 
evidence as to the custom in the neighbouring 
villages as tothe Shanars being allowed to 
draw water from wells used by the higher 
castes is, no doubt, relevant and not unimport- 
ant, such evidence (See Exhibits O. series) 
leads me to no definite conclusion; for, as I have 
already said, the sentiment of the higher 
castes against the Shanars*is not of the same 
uniformity of harshness in all villages and is 
modified by the factors as tothe well being 
prastically a tank with steps leading into 
it, the existence of only one drinking water 
well in a village, as to the well being a 
deep wide one irrigating a garden an whose 
water is, therefore, continually baled out 
and ptrifisd and soon. Bat there is no eyvi- 
dence om the defendant's side that in any 
other of the numerous villagas to which the 
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evidence relates, a public tank on Poramboke 


“site hag ever been reserved for the higher 


castes alone though in tha case of publie well, - 
such reservation is nob unusual. We have 
had the evidence recorded in this 0ase as to 
the custom ‘in the neighbouring villages ` 
fully discussed and analyzed before us. The 
evidence is wholly confined to wells and to 
private tanks and throws no light on the 
right, prima facie existing in all castes 
including Pariahs and Pallars, to the use 
of a public tank into which cows can walk 
to quench their thirst. The defence 3rd 
witness (the village Munsif) himself admits 
that “the oorani water is used for drinking 
as well as for ecattle.”’ Four circumstances 
were strenuously relied upon by the respond- 
ents to negative the Shanars’ right to use 
the oorani water: ẹ 

(2) The Shanars have got their own 
oorani (Kalkulam oorani) near their quarters, 
(b) in 1875, the Village Munsif (Dafence 
witness No. 3) sent report (Exhibit 5) in 
which he said that the plaint oorant was 
used by the higher castes, (c) in 1885, the 
Shanars wauted to bathe in the tank after 
a death pollution and to take water from 
the tank to ba used in washing the corpse 
buat were prevented from doing so and there 
was a riot, (d) about 1906, a Shanar house- 
hold took water for neermalai (bathing of 
corpse), evidently from the well inside 
the tank. One Sanga Madali petitioned the 
Head Assistant Magistrate who sent the 
petition for report to the Sub-Magistrate. 
The latter reported (Exhibit X) that there 
was a case in 1885 also about this well, that 
the Nadars had no necassity “to use ib as 
they have their own tank and wells near 
their quarters and that they shoald be bound 
over to keep the peace. Though the Head 
Assistant Magistrate refused to accept the 
Sub-Magistrate’s report recommending that 
the Shanars should be prohibited from the 
use of the niravt and the two wells, the 
respondents rely upon the Sab*Mggistrate’s 
report as evidence that the Shanars had no 
right to use the water of the plaint tank for 
any purpose. 

T shall deal’ shortly with these four 
points. The Shanars have, no doubt, a tank 
of their own near their quarter of the vil- 
lage. It fs probable, therefore, that unless 
the water therein dries up (the evidance 
being to the effect that it holds water for 
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only about six months in the year), they .1907 out of which this suit arose and in’ 


never go near the plaint tank to water 
their cattle or to fill their pots with water 
for human consumption. But this cannot 
deprive them of their common: law right 
to the use of a public tank when it is of 
not intonsiderable size. As regards the 
Exhibit V, it appears therefrom that the 
Revenue Authorities thought it desirable in 
1375 (See Exhibit IV) to get a list of 
tanks, Kanmois (big tanks) «and wells in 
all the villages. They wanted information 
only as to (a) the name,’ of the tank or 
well, (b) its state, (c) the expenditure to be 
incurred in repair in the curyen® year, and 
(d) the establishment for cleaning and its 
cost, but the Village Munsif (the Mudaliar 
who is the leader of the fight against the 
Shanars) took upon himself. to say that the 
plaint tank was used “by Brahmins, 
Sivites etc.’ Itis not improbable that the 
Revenue Authorities afterwards thought that 
information as to tanks was not necessary and 
so, we find in 1890 (Exhibit VI) that a list 
is required of the wells alone and informa- 
tion is also then required on the point as 
to “men of what caste and people of what 
street use each well.” It is further noteworthy 
that no report similar to Hxhibit V relating 
to any tank in any other village ts produced 
on the defendants’ side. As regards the 
remaining facts relating ‘to the dispute 
about the Shanars’ bathing after death 
pollution and taking water for washing 
dead bodies, it is well-known that even 
Brahmins, who are allowed to bathe in all 
tanks and dr&w water from all wells, are 
only with *relusctance allowed to bathe in 
certain tanks or to draw water from certain 
wells when the Brahming who so wish to 
use the wells are under death pollution. 
Manu (Chapter V, Sloka 83) says that death 
pollution (ceremonial impurities, infectious 
and mental) becomes more and more severe 
as we descend in the scale of castes, 
lasting three times longer in the case of 
a Sudra than in that of a Brahmin (Kings 
and Students in theology whose duties 
deprive them of any right to indulge in 
sorrow have no pollution at all, the 
sacredness of their duties purifying them at 
once. Sloka 93). e 

A perusal of* Exhibit II (the judgment 
in the case of 1885) and” of Exhibit IX 
(the District Magistrate’s proceedings of 


which the incident of 1892 is‘referred to) 
has left the impression in my mind that 
the higher castes (as a whole) did mt 
intend in 1885 or 1891 to “deng” the 
right of the Shanars to ‘use the plaint tank 
water on ordinary occasions but only to 
bathing init when they were under death 
pollution. (The higher castes failed in 
their attempt of 1891). In another neigh- 
bouring village (Puliyoran village), the 
Pillais, while admitting that the Shanars 
had aright to bathe in a tank, (fed by a 
large spring) on all ordinary occasions, 
attempted in®1903 to prevent the Shanars 
from bathing while under death pollution. 
The Brahmin Suab-Magistrate made a re- 
port supporting the Pillai contention, bat 
the Assistant Magistrate supported the 
Nadars’ rights to bathe on all occasions 
(see Exhibit II) and held that the Pillais 
were in the wrong in having obstructed the 
Nadars. 

While aware that Nadars have not kept 
their alleged right te the use of the niravi 
and the wells in it apart from their alleg- 
ed right to the use of tha outside well 
and that a lot of perjured testimony has 
been let in on either side in connection 
with the direct use of the outside well, 
L have come to the conclusion, (after the 
best consideration that I have bsen able 
to give to the whole evidence, and the 
probabilities of the case) that the general 
public (including the Shanars, Muham- 
madans aud Christians) have- a right to 
use the plairt tank water and the water 
of the well therein for the usual puarpos3s 
to which such tanks are used in villages 
and that the defendants have failed, to 
prove that the tank has been dedicated 
(either by express dedication or by long 
practice, acgutescsd in by ths other casts and 
communities) to the exclusive use of the 
higher castes among the Hindu communi- 


ty. I would, theretore, give a judgmant | 


for the plaintiffs declaring the right, of 
the Shanars to the use of the plaint tank 
and the well in its bed while dismissing 
their claim to draw water from the out- 
side well or to use it directly for any other 
purpose. As this latter well was ,made 
the principal bone of contention in the suit, 
I would direct the plaintiffs to béar their 
own costs and to pay half of defendants’ 
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ĉosts ein both Oourts. I might be per- 
mitted to suggest (considering the strained 
feelings between the higher and the lower 
castes in the village) that the duty of repair- 
ing, maXrftaining, and regulating the use by 
the public of the w&ter of the plaint tank 
and of the well inside it should be taken 
over and looked after by the Ramnad 
Local Board ander section 95 (3) and (6) 
„and section 100 (A) of the Madras Local 
Boards Act V of 1884, 


Decree modified. 


CALCUTTA HIGH COURT. 
Misoauuangeous Civic Appeat No. 525 op 
1910 ano Civiu Roce No. 5235 or 1910. 
January 31, 1913. 
Present:—Mr. Justice Chitty and 

_ Mr. Justice Teunon. 
AHMAD AULIl—Petitioner—APPBLLANT 
VETSUE 
RAISUNNESSA—Obpposire Party— 


RESPONDENT. 

Guardianship—Person of minor close upon majority 
— Application dismissed for non-appearance—Applica- 
tion for re-hearing rejected—Second substantive appli- 
cation, whether maintainable—Order of District Judge 
dismissing application, whether appealable—Quardians 
and Wards Act (VIIT of 1890), ss. 47, 48, 50. 

The petitioner filed an application to be appointed 
guardian of the persons of his minor daughter aged 
about 18 and his minor sonaged 13. That applica- 
tion was dismissed for non-appearance. Hoe applied 
for a re-hearing, but that petition was also roikoted. 
He then filed another substantive, application for 
appointment as guardian: 

Held, that the second substantive applicaticn was 
maintainable; that the order of the Court below to 
the effect that the application was not maintainable, 
was appealable; thatin view of the fact that the 
daughter was close upon her majority, the application 
for her guardianship should be dismissed; and that 
the application in respect of the person of the minor 
son should he allowed to proceed. 


_ Appeal from the order of the District 
Judge of Bhagalpur, dated August 17th, 
19} 0. 

Babu Abani Bhusan Mukerijee, 
Appellant. 


J ODGMENT.—In this case, the petitioner- 
appellant objects to the order of the District 
Judge of Bhagulpur refusing to hear his 
applicatgon to be appointed guardian of the 
persons of his minor daughter and his minor 
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It appekrs that the petitioner has 
divorced his wife and, therefore, they are 
not agreed as to the custody of the sohfldren. 
The petitioner filed an application to be 
appointed guardian but that application was 
dismissed for, non-appearance. He applied 
for a re-hearjng; but that petition was 
also rejected... He then filed this second 
substantive application for appointment as 
‘guardian. The learned District Judge has 
held that the application is not maintain- 


- able and has dismissed it with costs. 


In-case it migh&é be said that no appeal 
lay in such a case, the petitioner obtained 
from this Qourt a Rule (No. 5236 of 1910) 


_ in order that this Court might, if necessary, 


interfere in revision. We have no doubt 
whatever that the District Judge is in 
error in refusing* to entertain the present 
application. It would, therefore, in the 
ordinary course be necessary to set aside 
his order of dismissal and remand the 
whole application to him to be tried on 
the merits. 

It appears, however, that the daughter 
Musammat Kulsumunnessa was born in the 
year 1894 and she is, therefore, very close 
upon her majority. As the question is 
only one of guardianship of the person, 
and as the petitioner confesses that his 
object is with a view to his danghter’s 
marriage, that he may give her away to 
a suitable bridegroom, we do not think 
that the application for guardianship of 
Kalsumunnessa’s person should be allowed 
to proceed. She is now of an age in which 
her owa consent is required togher marriage. 

So far as the boy is concerged, he is 
only about thirteen years of age and the 
application may be necessary with regard 
to the custody of his person. 

We accordingly set aside the order and 


“decres of the District Judge, dated 22ad 


Angust 1910, and remand the application 
to the District Judge’s Court at Bhagulpur 
in order that it may be heard with regard 
to the guardianship of the person of Nabi 
Ahmed, the minor son of the petitioner. 


We think that in this case an appeal 
lies. The Rule, therefore, is discharged as 
being unnecessary. ` 

* Appeal allowed ; Rule discharged. 
+ 
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MADRAS HIGH COURT. 
ORIGINAL Oivin Sore No. 257 op 1912, 
s Janvary 2, 1913, 
Present:-~Mr. Jasko Wallis. 
VENKATHSAPE RUMAL CHETTY 
—PLAINTIPE . 
VETSEUS 
S. PARTHASARATHY IXEN GAR 


— DEFENDANT. 

Construction of contract—Hxemption from liability— 
Ambiguous or unintelligible clause-—-Measure of damages 
~-Goods delivered not equal to sample.e 

A party to a contract who relies upon a clause as 
affording him protection from liability cannot succeed 
yniess the clause he relies on is clearly and unam- 
biguously expressed. 

An ambiguous clause is no proteadion® Much less 
a yninteiligible clause. 

n mercantile documents, any one who makes a 
stipulation derogating from the ordinary law regulat- 
ing the rights of the parties musi,do so in clear un- 
ambiguous language. 

Where goods delivered in pursuance of a contract 
for sale of the goods by sample were not equal to 
sample and the purchaser having taken delivery of 
the goods claimed compensation: 

Held, that the measure of damages was the differ- 
ence, on the date of delivery, between the market- 
rate of the goods actually delivered and the market- 
rate of the goods contracted to be delivered. 


The suit was for recovery of damages in rese 
pect of a contract to sell camphor to plaintiff 
according to sample. The plaintiff, after 
arrival of camphor, paid the price and took 
delivery of camphor. Immediately after tak- 
ing delivery, the plaintiff, finding that the 
goods were not equal in quality to the sample, 
made a complaint to the defendant and 
claimed compensation at annas six per 
pound. This represented the difference 
hetween the market price of the goods which 
were actually delivered and the market price 
of the goods which were contracted to be 
delivered, on the date of delivery. 


The defendant, inter alia, pleaded he was 
protected by clause 12 of the contract. 
‘The clause ran thus:— 

“You shall not be responsible for any 
damage or deferioration, or diminution in 
qnantity of °auy of the goods however caused 
whether by theft, chafage, difference, inferi- 
ority in quality, short delivery, or any defect 
whatsoever caused, made or  ascartained 


after > have taken delivery of the goods 


onif not taken delivery after seven days of date 
of notice of thei» arrival in*the Madras Port 
whether the same shall have been paid for 
or not,” 


e 

Messrs, Veit Hao and Ragha-° 
” krishnuyya, for the Plaintiff. . 

Mr. V. V. Srinivasa Adtyangar, for the 
Defendant. ° 

Mr. M, Ventatasubba Rao, for dhe Biaiat: 
if;—-The clause relied tipon by the other 
side does not protect the defendant. 

Under the clause the defeadant will not 
be reponsible for any damage to the goods, 


deterioration of the goods or diminution in . 


the quantity of the goods. 

The plaintiff does not complain of damage, 
deterioration or diminution. The plaintiff's 
complaint is that the goods delivered are not 
according to twe sample. 

The words commencing from “however 
caused” qualify the preceding words damage, 
deterioration or diminution. 

It is contended on the other side that by 
reading the clause in this manner, no sense 
could be made out of it. But the Court is 
not called upon in a case of this kind to 
force a meaning upon the clause which will 
make it intelligible. 

fixceptions in 8 contract should be con- 
strued strictly against the party in whose 
fovour they are inserted. An ambiguous 
document is no protection. Burton v. English 
(1), Elderslie Steamship Oo v. Borthwicr (2), 
Taylor ¥. Liverpool and Great Western Steam- 
ship Co. (8), Rodger v. Comptoir D'E scompte 
De Paris (4), Seaton v. Mapp (5). 

Next, as regards the question of damages, 
the measure is not the difference between 
the contract rate and the market-rate of the 
goods’ contracted to be sold on the date of 
the breach. That would, no doubt, be the 
true measure if the plaintiff refused to accept 
the goods offered. 


But here the plaintiff accepted goods and 
claimed compensation. The damage must 
be ascertained by finding ont the price of 
the goods actually delivered, on the date of 
delivery and theeprice on the same date 
of the goods which were contracted to be 


(1) 12 Q. B. D. 218; 53 L. J. Q. 
768; 82 W. R. 655; 5 Asp. M. C. 187. 

(2) (1905) A. C. 93; 74 L. J. K. B. 388; 63 W. R. 
401: 92 L, T. 274; aL T. L. R. 277; 10 Asp. M. C, 24 
10 Com. Cds. 109, 


(3) L. R. 9 Q. B. 546; 43 L.J. Q. B. 205; 30 L.T. 


714; 22 W. R. 752; 2 Asp. M. C. 276. 
(4) L. R. 2 P. C. 393; 21 L. T. 33; 38 L. J. P. C. 30 


17 W.R. 468; 5 Moore, P.C. (x.s.}) 538; 16 Enge Rep. 618. 


(5) 2 Coll. C. C, 556; 63 Eng. Rep. 859. 


B. 133; 49 L.°T- 
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‘deligered. The difference will be the damage. 
Mayné on Damages, pages 228, section 53 
of the Sale of the Goods Act, Jones v. Just (6), 
Clere v. Maynard (7), referrigg with approval 
to Oo&v. Walker. 

Mr. V. V. Srinteasa Acyangar, for the De- 

»fendant:—-Clause 12 of the contract completely 
protects the defendant. The plaintiff having 
taken delivery of the goods cannot, under that 
clause, complain thatthe goods are not equal 
to the sample. 

The clause says that the defendant is not 
to be responsible for any defect whatsoever, 
The word “for” should be read before the 
words “any defect”. 

The clause also refers to 
quality.” 

The clause should be read in such a way as 
to make it intelligible’) We must try and 
ascertain the intention of the parties. No 
doubt the clause is not happily expressed. 
The only damage to which the plaintiff 
would be entitled is the difference between 
the contract rate and the market-rate of the 
kind of goods contracted to be supplied, on 
the date of the breach. Contract Act is clear 
on the point. 

JUDGMENT.—In this case, the plaintiff 
sues to recover damages for breach of con- 
tract by the defendant to sell to the plaintiff 
25 cases of artificial synthetic camphor. The 
cases were taken delivery of by the plaintiff 
aud he alleges that the goods were not 
according to sample and that he has been 
damnified accordingly. 

Two issues have been raised— Were the 
goods delivered to the plaintif not aceording 
to sample” and “are the plaintiffs disentitled 
from claiming compensation under clause 12 
of the contract?” As to the first point, 
1 think there cannot be any doubt at 
all that the goods were not according to 

-sample. 

% 


. 
tC 4, . 
difference in 


HK ¥ ¥ 


Now the next question, which arises is 
whether the defendant is protected by clause 
12 of his contract with the plaintiff. That 
clause is very unfortunately expressed. A 
great many words would appear to have 
been added to it without much regard to 


(6), L. R. 2 Q. B. 300. 

(7) 6 Ad. & El 519; 1 N. & P. 701 W. W. & H. 
274;7 Cæ. & P. 741; 6 L, J. K. B. 138; 112 Eug. 
Rep. 198. 


what they nfean or what effect they were 
likely to bave so that it is not possible to give 
any definite meaning to a good deal ofeit. Ib 
runs as follows:— You shall not be responsible 
for any damages to or deterioration or’dimi- 
nution in quantity of any of the goods, how- 
ever caused, whether by «theft, chafage, 
difference, inferiority in quality, short delivery 
or any defect whatsoever cansed, made or 
ascertained after we have taken delivery of: 
the goods.” The language is that the de. 
fendant shall? not be responsible for any 
damage to or deterioration or diminution in 
quantity of any of the goods so that in order 
to bring the case within the exception, the 
defendant ‘must show that there has been 
damage to tbe goods or deterioration to the 
goods or diminution in quantity of any 
of the goods. Then it goes on to say:— 
However caused whether by theft, chafage, 
difference, inferiority in quality, short delivery 
or any defect whatsoever caused, made or 
ascertained after we have taken delivery 
of the goods.” Mr. Srinivasa Iyengar, for 
the defendant, is anxious to insert after the 
word ‘chafage’ the words ‘or for any’ so that 
the clause would read ‘or for any difference, 
inferiority in quality, short delivery or any 
defect whatsoever caused, made or ascertain- 
ed after we have taken delivery of the goods.’ 
If that construction were made, the words 
“or for any defect caused, made or ascertained 
after we have taken delivery of the goods” 
would be sufficient to cover the cases covered 
by all the previous words and they would 
be merely pleonastic. The words ‘or for? 
are not in the clause befpre the word 
‘difference’ and there is absolutely no 
justification in the accepted principles of con- 
struction for putting them there. N umerous 
cases have been tited by Mr. Venketasubba 
Row as to the principles which govern the 
Court in construing documents of this 
character. As to the way in which stipula. 
tions of this kind derogating from the 
rights of the parties under the common law 
should be construed in the cases of vendors 
and purchasers, he has referred to Seaton 
v. Mopp (5) and Rodger v. Oemptior 
D'Escompte De Paris (4). Still more germane 
are the cases of Burtan v. English (1) and 
Elderslie Steamship Company v. Borthwick 


(2) and Nelson Line v. James Nelson (8). 
(8) (1908) A. C. 16;77 L. J. K. B. 82; 97 L. T.812. 
13 Com. Càs. 104;%0 Asp. M. O. 581; 24 T. I R. 114 
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The general principle appearsfo be that in 
mercantile documents any one who wants 
to make a stipulation derogating from the 
ordinary law regulating the rights of the 
parties must do so in clear and unambiguous 
language. In the Elderslie Steamship Oom. 
pany's Gase (2), Lord Macnaghfen says that 
an ambiguous document is no grotection and 
an ambiguous sentence is no protection and an 
‘unintelligible sentence is still less protection. 
That case brings us to the observations of 
Lord Loreburn in the Nelson Line v. James 
Nelson (8). He says. “In truth, I think, the 
clause taken asa whole” and these wordsapply 
to the present clause “so ill thought out and 
expressed that it is not possible to feel sure 
what the parties intended to stipulate.” 
The law imposes on ship owners and equally 
on vendors certain duties, “Bhey may contract 
themselves out of these duties but unless 
they prove sich a contract the duties remain 
and such a contract is not proved by prc- 
ducing language which may mean that 
and which may mean something different. 
As Lord Macnaghten said: “An ambiguous 
document is no protection; that is the ground 
on which I rest my opinion.” Then he ‘finds 
it useless to call the attention of commercial 
men to the risk they run by using confusing 
and perplexing Janguage in their business 
documents. Lord Halsbury sums up the 
position thus: “The known condition of 
the law is that unless protected by protecting 
clauses, the defendant is liable. He has only 
put together or jumbled together a number 
of phrases to which no legal interpretation 
can be given ang the result is that the state 
of liability moder the law remains whatit was 
and the defendant is liable.” If any intel- 
ligible construction can be put apon this 
clause, I hold that it relives the vendor 
from liability only in cases of damage to the 
goods or deterioration of the goods or 
diminution in quantity of the goods caused 
by one or the other of the recited causes. 
Now there je no evidence in this case of 
any damage to the goods, of any deteriora- 
tion of. the goods, of any diminution” in 
quantity of the goods from the time they 
were shipped. I mean there is no satisfactory 
evidence. The defendant said something 
about tin cases having been used instead 
of zinc, that they mighf kawe caused it. 
In the first place, it is not shown, that tin 
cases were used; there is some evidence 


the other way. The contract under “which” 
the cases were disposed of by*the plaintiff 

mentions zine cases. In any case, I .do not 

hold the defendant to be a scientific experteof 

that sort. Heis an exceedingly interested 

witness, his evidence in “other respects did 

not impress me favourably. I am not prepar-® . 
ed to hold, as he might have proved ifit were 
true, that the-defect was really due to the 
camphor being packed in tin cases instead of 
in zine cases. It is very strange that there is 
no hint or suggestionin the pleadings and the 
suggestion has made ita appearance for the 
first time to-day. Therefore, I am obliged to 
hold that the @2th clause of the contract is 
no protection to the defendant. 

The only other question that remains is 
the measure of damages. The evidence is 
that this artificial and synthetic camphor is 
of the same quality as and commands as 
high a price as Japanese BB camphor and 
a much higher price than Hongkong orude 
camphor. The plaintiff has shown that on 
the Ist August which was the date of delivery, 
there was a Gifference of more than’ 6 annas 
on a lb. between the price of Japanese BB 
or synthetic camphor and Hongkong crude 
camphorand we have the defendant’s own 
statement, which I do not regard as an 
exaggeration on inspection of the sample 
produced, that the cases actually supplied 
were worse than Hongkong crude camphor. 
The only inference, therefore, is that if this 
camphor had been sold at once by the plaint- 
iff after taking delivery, it would have rea- 
lised ven a less price and this is distinctly 
what the defendant himself says in his 
letters home, He says that the claim for 
6 annas is a very reasonable claim and if 
the goods were sold, they would have fetched 
a much less price. Sitting here as a jury 
aud applying the rule in Mayne on Damages, 
8th Edition, page 228 and Jones v. Just (6), 
I think that the claim for damages at 6 
annas per lb. bas been made out, I give 
judgment for Rs. 1,050 with interest at 9 
per cent, per annum from the lat August 
1911 up to this date. The plaintiff will have 
his costs and further interest at 6 per cent. 
per annum from this date up to the date of 
realization. 
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DANAKOTI AMMAL AND ANOTHER— 
DEFENDANTI— APPELLANTS 
COTEUS 


BALASUNDARA MUDALIAR AND ANOTHER 


— PLatntTirrs — RESPONDENTS, 

Hindu Law— Adoption by widow —Consent of Sapinda 
obtained for consideration, validity of— Evidence Act(I of 
1872), s. 35, sub-ss 8 and 6—Admissi¥jlity of statement 
made by a deceused person. 

Where under the Hindu Law the consent of & 
sapinda isrequired to validate an adoption by a 
widow, any money payment or any valuable consider- 
ution, given in order to procure the assent and accept- 
ed asa consideration for the consent, would vitiate 
such consent. 

In a suit challenging the validity of an adoption by 
a widow, a statement made by a deceased sapinda 
admitting the receipt of a sam of money in connec- 
tion with the adoption, is a statement made against 
his pecuniary or proprietary interest within the 
first branch-of sub-section 3 of section 32 of the 
Evidence Act and is hence admissible in evidence. 

Such a statement also falls within sub-section 5 
of section 32, as it relates to the existence of tha re- 
lationship by adoption. Itis immaterial for the ad- 
missibility of the statement that the status of adop- 
tion had not been created at the time the statement 
was made, or that it was not made before the ques- 
tion as to the validity of adoption was raised. 


Appeal against the decree of the District 
Judge of Chingleput, in Original Suit No. 
20 of 1906, dated the 23rd day of Septem- 
ber 1907. 


Messrs. T. R. Ramachandra Atyar and N. 
Rajagopalachart, for the Appellants, 


Mr. O. V. Anantakrishna Atyar, for the 
Respondents. 
JUDGMENT. 


Wues, C. J.—This is an appeal from a 


decree declaring an adoption invalid and 
not binding on the  reversioners. The 
plaintiffs are the reversioners. The first 


defendant isthe widow who adopted. The 
second defendant is the adopted son; and 
the third defendant, now deceased, is the 
sapinda whose consert was essentiale to the 
validity of the alleged adoption. The appeal 
was argued on that assumption. 


The facdum of the adoption is not denied 
and the question we have to consider is, is 
the adoption valid in law? It is impeached 
on yarious grounds in.paragraph 14 of the 
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plaint. Itis said that “the consent of the 
third defendant was procured corruptly and 
improperly by paying him a bribe of...... 
one thousand ‘rupees.” It ig also said that 
“the consent ‘of the third defendant was 
further procured by representing to him 
falsely that the first defendant had already 
authority from her son.” 

Those are the only two grounds which were 
seriously argued before usand sol need 
not refer tothe other grounds on which 
the plaintiffs in their plaint impeach the 
adoption. ° e 

The written statement of the defendants 
Nos. 1 and 2 denies the allegations in the 
plaint and says, that there was no such 
arrangement as is set up in the plaint with 
reference to payment and that no payment 
was made. It denies that the third defend- 
ant was induced to give his consent by a 
false representation. 

The first issue is general: “Whether the 
adoption of the second defendant by the first 
defendant is valid and binding.” The second 
issue je; — whether the adoption of the second 
defendant is invalid for all or any of the 
reasons alleged in paragraph l4 of the 
plaint.” 

There is no suggestion to be found either 
in the issues or in the pleadings as to the 
ease which was sought to be made on behalf 
of the appellants in the argument on appeal. 
The case sought to be made was assuming 
the money to have been paid, to the third 
defendant, the circumstances - in, which it 
was paid were such as not t> invalidate 
the adoption. [ think it is at any rate 
doubtful whethere having regard to the 
pleadings and the issues, it was open to Mr, 
Ramachandra Aiyar to argue that case. 
However, perhaps it might come in under 
the general language of the first issue 
whether the adoption is valid. °At any rate, 
we allowed him to argne it end that being 
so, I propose to deal with it in due course. 


First, as regards the findings of fact in 
this case—as I have said, the adoption is 
impeached on two grounds: first, that the 
consent was purchased, and secondly, that 
it was procured by’misrepreséntation of fact. 
I take the first ground first—the alleged 
purchase of the consent. As to this, there 
is @ direct conflict of evidence. The consent 
is contained in a registered document, 
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Exhibit J, whichis dated Marok 29, 1901. 
That” document contaius no reference to the 
payment ofany money, bat, of course, ib 
is not to be expxcted that a transaction of 
that sort, if it took plasa, would ba record- 
edin the document. Tho actual dead of 
adoption is also registerel (Exhibit If). 
That is dated May 10th. 


The plaintiff’s first and second witnesses 
give a circumstantial account of the pay- 
ment ofasum of Rs. 1,00) to Kandasamy, 
the third defendant—the party whose 
consent was essential b> thé validity of the 
adoption. According to their evidence, this 
payment was made at the time the deed 
of consenb was written anti they say, that 
they actually saw tha money paid, There 
are some discrepancies in their evidence no 
doubt, as the learned District Judge him- 
self points oub. The Judga had an oppor- 
tunity of considering their demeanour and 
he comes to the conclusion that they were 
witnesses of trath and Lam not disposed to 
say that he was wrong.ia his conclasion, 
The testimony of these two witnesses is 
corroborated by certain documentary evi- 
dence. We have a notice, dated April 20th, 
which is Exhibit CO in the case. This is a 
notice from the plaintiffs to the third 
defendant, in which they state expressly 
that the third defendant, with a view to 
defraud the plaintiffs, nad received Rs. 1,009 
from the natural father and the adoptive 
mother and had executed to the latter a 
deed of aushority to adopt. To that notica, 
there is a reply, dated April 25th (Hxhibit 
DD). In this reply, the third defendant 
states that he received R$. 1,000 in connec- 
tion with this transaction. 


Now, the third defendant, as I have said, 
is dead and it was argued that this statement, 
as a statemeht by a deceased person, was not 
admissible. No objection was taken in the 
Court below to the admissibility of this 
statement and the question of its admis- 
sibility was uot made one of the original 
grounds of appeal in the appeal to this Court. 
A supplemestal ground of appeal was lodged 
by the defendagts. I think the” statement 
as to the circumstances in, which the third 
defendant received the Rs. 1,00) may be 
said to be a statement made against his 
pecuniary or proprietary interes} within the 
€ 
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first branch of sub-section 8 of section 32 of 
the Kvidence Act. Whether it falls within 
the second branch of the sub-section? Æ need 
not discuss. It may be that the maxim 
ew turpt caust non oritur actio would applye 
and that a suit for damages by a party to 
the transaction would not lie. 

[think the statement also falls within 
sub-section 5 of section 82 and that it is 
admissible under that sub-section. The 
statute law of India, which is perhaps 
somewhat wider than the Hinglish law with 
regard to thi matter, rans thus, “when the 
statement relates to the existence of any 
relationship.’ I think this statement relates 
to the existence of the relationship by 
adoption. It is true that the status of adop- 
tion had not been created at the time the 
statement was made, bub I see no reason 
for restricting the language to cases of that 
sort as we are invited to do on behalf of 
the appellants. Snpposing the factum had 
not been admitted and the question for us 
to determine was, was there an adoption zn 
fact, I do not think it could be argued that 
this statement did not relate to the exis- 
tence of relationship by adoption, It seems 
to me it is equally admissible when it relates 
to acircumstance which is relied upon by 
one of the parties as going to show that 
though the adoption took placa in fact, it was 
nota valid adoption in point of law. it was 
contended that the statement was inadmis- 
sible under sub-section 5, because it was not 
made before? the question in dispute was 
raised. I think there is nothing in that 
objection. The statement relates to a ques: 
tion of fact, namely, whether Rs. 1,000 was 
in fast paid to the third defendant. That 
statement was made by the plaintiffs. It 
waa accepted by the third defendant at the 
time it was made. It was not denied. by 
anybody. True, the question which after- 
wards arose between the parties was a’ 
question whether in the events which 
happened the adoption was- valid. But 
I do not think that prevents the state- 
ment Qf fact—which is contained in Exhibit 
DD—being one made before the question in 
dispute arose within the meaniug of gection 
32, sub-section 5. I, therefore, think that 
the statement in Exhibit DD is #&dmissible 
in evidence for the purposes of showing that 
Rs, 1,000 was received by the third de- 
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fendant in connection with his consent to 
the adoption. ‘ 

hen, we have in evidence certain notices 
which were sent the day before the adop- 
tion was mude. They are Exhibits B and 
°C. B is a notice from the plaintiffs to the 
first defendant. There the payment of the 
Rs. 1,000 is alleged. There is a similar 
notice from the plaintiffs to the natural 
father of the second defendant, which also 
alleges payment of Rs. 1,000 to the third 
defendant. It was suggested in reply that 
the terms of the letters weng such that 
one would not expect an answer to be given. 
The fact that no answer was sent may not 
be very strong evidence, but it is evidence 
which to some extent at any rate corrobo- 
rates the oral testimony which the Judge 
believed. Then there is another document 
in evidence and that is an account (Exhibit 
T). That is an account which purports to 
be an account kept by the third defend- 
ant of his dealings with the natural father 
of the second defendant. The first item is 
“Cash received in the matter of adoption, 
Rs. 1,000.” Jt is under date March 29, 
which is the date of the registered deed of 
consent. It is said on bshalf of the appel- 
lants that this account was written up ata 
subsequent period and consequently was not 
evidence under section 32. The circum- 
stances in“ which this account was made 
oul appears from the evidence of the fifth 
witness for the plaintiffs (page 99). “He 
speaking of the third defendanf says: “He 
used toask me to enter payments made to 
him on slips of paper. He could write, but 
his hand was shaky as he was old. Once 
he asked me to enter them all ina book, I 
did so. Hxhibit T is that book. The whole 
of it isin my writing.” So Exhibit T is 
clearly not the statement as made by a 
deceased person, but an f&ccount made up 
from statements made by him contemporane- 
ously, I think it may be taken, with the 
dates affixed to the various entries and sub- 
sequentiy reduced to the form of an account 
by this fifth witness for the plaintiffs. The 
“slips of paper” are not in evidence but we 
have the evidence of the witness that the slips 
were copied into the account. There may 
be some goubt as to whether Exhibit T is 
admissible in evidence under section 32. But 
even assuming it is not admissible under 
section 32, there is, ib seems to me, abund- 
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ant evidence to justify the findings of thé 
District Judge that the payments were, in 
fact, made. 

On behalf of the defendanjs, various wif» 
nesses were called, who denied that paynient 
of the money “was made. These witnesses 
the Judge disbelieved. 

I do not think it is necessary to discuss 
certain evidense which was adduced with 
reference to woney-lending transactions on 
the part of the” third defendant. It was 
sjught to show in support of the plaintiff's 
case that the, money-lending transactions 
were of a character which were beyond 
the means of the third defendant unless he 
had special funds to fall back upon; and 
it was suggested that Rs. 1,000 supplied 
these funds. On the other hand, it was 
argued that he had, independently of any 
alleged payment of the Rs. 1,000 to him, 
funds wherewith to carry on the transactions. 
I need not diseass the evidence as to that 
because, as I have said, I think that thé 
District Judge was right in his conclusion, 
on the direct evidence, with reference to this 
transaction. 

1 think it is established that the plaintiffs 
proved that the consent of the third defend- 


‘ant to the adoption was purchased by the 


payment of a sum of money and that the 
District Judge’s finding of fact with regard 
to this was right. 

Then, as regards the alleged misrepre- 
sentation, there is arecital in Exhibit I, 
which is a document giving Gongent, exa- 
cuted to the first defendant by the third 
defendant, stating “in the Will executed by 
your son prior to his death, permission is 
given to you to adopt a son.” The first 
witness for the plaintiffs and also the 
second witness for the plaintifs speak to a 
statement to this effect having been made to 
the third defendant when he was,asked to 
give his consent and the Jydge believed 
them. I seeno reason to differ from his 
conclusion as regards this. There is also 
evidence that the Will (Exhibit I) is not 
genuine, and if it is established that the Will 
is not genuine, the statement of fact in 
Exhibit I, iœ a senge, at any rate, isa false 
statement. We have ih Exhibit EH, which 
is the judgufent in’certain litigation before 
a District Judge, a finding that the Will 
was ‘quite unreliable.’ Then we have the 
evidence of the first witness for the defence, 
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who in eross-examination said: — I wrote the 
Wills The Court held it to be not gennine;” 
as to that, there was no re-examination. 
Therefore, we have the evidence that the 
statenfont was made and evidence that the 

statement was, in a sense, false. 

I do not propose to consider whether 
this, standing alone, would be sufficient to 
vitiate the adoption—that is to say, whether, 
on this misrepresentation afone, the case 
would-fall within the principle of the decision 
in Subrahmanyam v. Venkamma (1), which 
was affirmed by the Privy | Council in 
. Venkamma v. Subrahmaniam (2). ; 

The only other question which remains 
for consideration is the question of law 
which was raised in the emanner stated at 
the beginning of this judgment. ; The 
question which has been argued is, does 
a payment to a party, whose consent 15 
` essential for the validity of an. adoption, 
invalidate the adoplion?”’ Mr. Anantakrishna 
Aiyar submitted the proposition that any 
money payment (or 1 suppose any valuable 
consideration), given in order to procure 
the assent and accepted as a consideration 
for the consent, would vitiate the consent, 
becausé it would prevent the party who was 
sted with the duty of consenting or of 


entru ng 
declining to consent from exercising a 
bona fide independent judgment in the 
matter. 


I am not prepared to say that this pro- 
tion is too broadly stated. Tt seems to 
me in acgorfance with the decisions of the 
Privy Céuncil and of this Court. In the 
well-known Ramnad case—The Collector of 
Madura vw. Mootoo Ramalinga Sathupathy 
(3)—I1 find this statement. of the law. 


Their Lordships were considering the ques- 
With 


‘on of consent by & father-in-law. 
ea to that, they say:— All that can 
be said is» that there should be such evi- 
dence of the assent of kinsmen as suffices to 
that the act is done by the widow 
d bona fde performance of 
and neitker capriciously nor 


from a corrupt motive. In this case, no 
issue raises the question, that the consents 
were purchased, and not bona fide attained. 


“627, #3 M. L. J. 239. 
a a ir 50 (P. C.); 9 om, L. R. 89; I7 M. L.J. 
414; 4 A. L, J. 150; 5 C. L. J. 10; 34 Ie A. 22; 2 M. L, 


i, 91; 11 0. W. N. 845. 
‘ OL MLL A.307 ab p. 442; 1B. D B(P.C.); 1 


3) 
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It is trae their Lordships were considering 
the transaction from the point of «view of 
what was doné by the widow rather than 
from the point of view of whut was done 
by the party who received the money or 
the consideration and on the  strengtle 
thereof gave his consent. But the language 
of the judgment certainly suggests an 
antithesis between a purchased consent and 
good faith, and implies that the two are 
irreconcilable. Then their Lordships go on, 
ina passage which, 1 think, ‘has been de- 
seribed in a later judgment of the Privy 
Council, perhaps not very clearly stated, 
and which, I confess I feel some difficalty 
in following, in these words:—‘“The rights 
of an adopted son are not prejudiced by any 
unauthorised alienation by the widow which 
precedes the adoption which she makes; and 
though gifts improperly made to procure 
assent might be powerful evidence to show- 
no adoption needed, they do not in themselves 
go to the root of the legality of an adoption.” 
The phrase “adoption needed” seems to 
require explanation. The other reports of 
this case have been referred to and the same 
phraseology appears. Possibly, what their 
Lordships meant to lay down was this, that 
from the point of view of the widow, the mak- 
ing of a payment by the widow did not go to 
the root of the legality of the adoption. 

I do not think they intended to suggest 
that the receipt of a gift by the party 
entrusied with the duty either of giving 
or withholding his consent did not go to the 
root of the légality of an adoption. 


Then in Vellanki Venkata Krishna Rao v. 
Venkata Rama Lakshmi (4), which was a deci- 
sion of the Privy Council on the que$tion 
of the validity of an adoption, their Lord- 
ships in discussing the question of motive, 
make these observation: — Their Lordships 
think 16 would be very dangerous to introduce 
into the consideration of these cases of 
adoption nice questions as to the particular 
motives operating on the mind of the 
widow, and that all which this committee in 
the former case intended tolay down was, 
that there should be such proof of assent 
on the part of the sapindas as should be 
sufficient to support the inference that the 

® 


(4) 1 M. 174 at pp. 190, 191; 4 1 A, 1; 26 W.R. 
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adoption was made by the widow, not from 
caprisiqus or corrupt motives, or in order 
toedefeat the interest of this er that sapinda, 
but ubdn a.fair consideration, by what may 
be called a family &ouncil, of the expedienay 
eof substituting an heir by adoption to the 
deceased husband.” The reference to the 
family council’ seems inconsistent with the 
argument pub forward on behalf of the 
appellants that this consent could be pur- 
chased. Then we have the Berhampur case 
reported in Sri Verada Pratapa Raghunada Deo 
~ v. Sr? Brozo Kishoro Patta Doe (5). There we 
find a passage in the judgment £ their Lord- 
ships which is of importance with reference 
to the question of discretion, “It is admitted 
on all hands that an authorisation by some 
kinsman of the husband is required. To 
authorise an act implies the exercise of some 
discretion whether the act ought, or ought 
not, to be done. Inthe present case, there 
18 no trace of such an exercise of discretion.” 
So far as I can see, in the case now before us, 
there is no trace of an exercise of discretion, 
The consent apparently was given, because 
certain parties were willing to pay Rs. 1,000 
for the purpose of procuring the same. 
Then there is another case which has an 
important bearing on this question and that 
is the case of Rami Reddi v, Rangamma (6). 
There Mr. Justice Bashyam Ayyangar declin- 
ed to argue that in the circumstances in 
which the consent was given in that case, 
the adoption was valid. The circumstances 
apparently were that the party whose consent 
was required took a gift from tke widow, who 
adopted, in tne shape of land which formed 
part of the estate of her deceased husband. 
Ib may possibly be that the head- note to the 
casé which simply says: “The consent, of a 
sapinda given for a consideration recevied is 
not sufficient to support an adoption,” is too 
wide, having regard to the actual facts in 
that case. Then we have a decision of 
Subramania Ayyar and Moore, JJ., in 
Venkatakrishnamma v, Annapurnamma (7), 
the question raised in that case being whether 
the consent of every sapinda was necessary. 
There their Lordships observe: “It, would 
seem only reasonable to say that when a 
ik refuses to assent but withholds his 


(5) 1 M. 89 at p, 82; 25 W. R. 291; 3 I. A; 154. 
(6) 11 M. L. J. 2 
(7) 23 M. rain 489; 10 M. L, J. 73. 
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grounds for such refusal, he must hg held 
to be precluded from relying on the refusal a3 
in any way affecting the adoption. Tag pro- 
priety of this view will be clearer still if we 


remember the reason of the rule which 


compels a widow, desirous of making an 
adoption but possessing no authority from her 
husband ‘in regard to it, to obtain the assent 
of his sapindas. The reason is the presumed 
incapacity of # woman for independent action 
in such a matter. And as the position of the 
sapindas in cases like this is, according to the 
Judicial Committees, similar to that of a 
family counsil that has to decide upon the 
expediency of substituting an heir by adop- 
tion to the deceased husband on a fair con- 
sideration of the question [Rajah Vellanki 
Venkata Krishna Rao v. Venkata Rama 
Lakshmi Narasayya (4)], a sapinda who, like 
the appellant, refuses to give his reasons for 
the opinion why such an heir should not be 
substituted while other sapinlas decide 
otherwise, cannot be held to exercise properly 
the discretion confided to him.” It isto ba 
observed that it is not the discretion “vested 
n” him but discretion confided “to” him 
which indicates that the discretion to be 
exercised is, I do not say, that of a trastes, 
but partaking to same extent, of the nature of 
the discretion which a trastes is called upon 
to exercise. 


There is another case, Murugappa Ohetti v. 
Nagappa Chetti (3)—-another decision by 
Subramania Ayyar, J., sitting with Sankaran 
Nair, J. There the Court hgld that the 
receipt of money by the natural father in 
consideration of giving his son and the pay- 
ment of such by the adoptive father, though 
illegal and opposed*to public policy, do not 
make the adoption invalid, as the gift and 
acceptance of the boy is a distinct transaction 
clearly separable from the illegal agreement 
and payment. Withregard to the point wa 
are now considering we find this passage:— It 
is scarcely necessary to say that a gift or 
acceptance from motives of a questionable 
character by a person competent of his own 
choice to give or accept is distinguishable 
from the case of acceptance by a widow acting 
uuder the authority of a sapinda given fora 
corrupt consideration. , In the latter case, the 
adoption fails because of the absence of 
bona fide authority to take, such authority 
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being, an essential constitnent of a good 
adoption by a widow not empowered by her 
husband to make one.” The decision which 
is reported in Srinivasa Aiyangar v. Rangasa- 
mat Ayyanger (9) is distinguishable on the 
ground that the party who gave the consent 
did not get anything for himsélf but merely 
protected himself from the loss which he 
would have incurred if he had not been able 
to make special arrangements» in connection 
with the adoption. That case, I think, is 
clearly distinguishable from Rami Reddi v. 
Rangamma (6), and Í do not think it conflicts 
with the general proposition® which Mr. 
Anantakrishna Ayyar submitted. 

I do not think it is necessary for me to 
consider the question whether any distinction 
is to be drawn between a case where, as 
in Rami Reddi v. Rangamma (€) the money 
comes from the estate of the deceased hus- 
-baud of the widow and a case where the 
money is forthcoming from some independent 
source, because as I have said, I am prepared 
to hold that the proposition which has been 
stated 1s a correct exposition of the Hindu 
Law with regard to this matter. 

I think the decree of the District Judge 
was right and that this appeal should be 
dismissed with costs, 

Puivites, J.-—]1 conour. 


Appeal dismissed, 
(9) 80 M. 450; 17 M. h. J, 822; 2 M. L. T. 364. 
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PUNJAB CHIEF COURT. é 
First CivIL Appeat No. 1094 or 1910. 
May 27, 1912. 
Present: —Mr. Justice Robertson and 
Mr. Justice Rattigan. 
BAGHELA AND OTHERS —PLAINTIFPS 
— APPELLANTS 
VOrsus 
Musammat SALLO AND otaers—Derenpants 
— RESPONDENTS. : 
. Civil Procedure Code (Act V of 1908), s. 151, 
0. XX, r. l4—Pre-emption decree—Plaintif allowed 
costs— Costs not directed to be paid with purchase-money 
— Punjab Pre-emption Act (II of 1905), s. 19 —Deposit 
—Vendee withdrawing costs from deppsited sum— 
Power of Court to geant time for payment of costs. 
A pre-emption decree should gireot that the pur- 
chase-money, together with the costs decreed against 


the plaintiff, should be paid into Court within the 
Specified time. 
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A decree for pre-emption granted possession on 
condition of the payment of a certain sum within a 
specified time. It further allowed the veadđee ghis 
costs against the plaintiff but the amount of cests was 
not directed to be paid wit) the purchase-money. 
One-fifth of the purchase money had already been 
deposited in Court under section 19 of the Punjabe 
Pre-emption Act. 

Within the time specified by the decree, the pre- 
emptor decree-holder paid the remaining four-fifths 
of the purchase-money. 

Subsequent to this, the vendee withdrew from the 
sum deposited under section 19 the amount of his costs 
allowed by the decree and then applied that the pre- 
emption decree should be cancelled as it had not been f 
complied with: 

Held, (1) that the actual terms of the Court’s decree 
had been complied with; 

(2) that the mere fact that under section 19 (2), the 
sum paid into Court as deposit was available for 
costs of the vendee, did not affect the question whe- 
ther due compliance had been made with the terms 
of the decree; 

(8) that the Court had the power to allow the pre- 
emptor further time for payment of the sum due to 
the vendee as costs. 

First appeal from the order of the District 
Judge, Montgomery, dated 25th July 1910, 
decreeing the claim on payment of Rs. 6,000. 

Mesars, Beechey and Muhammad ‘Din, for 
the Appellants. 

The Hon’ble K. B. Mr. Muhammad Shafi, 
for the Respondents. 

JUDGMENT.— Plaintiffs sued for pre- 
emption in respect of a sale of 1,365 kanals 
6 marlas of land by -Musammat Sallo in 
favour of defendant No. 2, Miran Bux, a 
Pleader, by a deed, dated the 9th April 1909, 
and registered on the 14th April 1909. 
The consideration for the sale, as entered 
in the deed, “was Rs. 6,000, but plaintiffs’ 
allegation was that of this amount Rs. 4,500 
only were actually paid and that the market- 
value of the land was about that amount, 

Defendant No. 2, the vendee, admitted 
plaintiffs’ right of pre-emption and the only 
point at issue between the parties was with 
regard tothe amount of the consideration. 
At an early stage of tlhe case, plaintiff was 
directed under section 19, Punjab Pre. 
emption Act, to pay into Court one-fifth of 
Rs, 6,000 by the 38rd May 1910, and this 
order was duly complied with. The District 
Judge found after full consideration of the 
evidence upon the record that the sum of 
Rs. 6,000 had been actually paid ang that 
in point of fact the market-value -of the 
land exceeded that umount. He accordingly 
granted the plaintiff a decree for pre-emption 
conditional upon payment of the sum of 
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Rs. 6,000 ‘within two months of the date on 
which the order was announged z. e., 25th 
July 1910. He further directed the plaint- 
ifs to pay defendants costs amounting b3 
Rs. 60-6-6. It appears that the plaintiffs 
paid the sam of Rs. 4,800 into Court on 
the lst October ‘910 and on the 15th 
October 1910 defendant vendee applied to 
the Court under section 19 (2), Punjab 
Pre-emption Act, for payment of the costs 
out of the sum of Rs. 1,200, which had 
. been deposited in Court by the plaintiffs 
on the 28th April 1910. This application 
having been granted, defendant-vendee put 
in an application praying that the decrze 
in plaintiffs’ favour should be cancelled on 
the ground that it had not been duly 
complied with. The District Judge, after 
consideration of the arguments addressed 
to him in support of this application, was 
of opinion that the plaintiffs had sufficiently 
complied with the decree as it was worded, 
and that they were entitled to an extension 
of time in order to pay in the further sum 
of Rs. 60 6-6 for costs. The latter sum was 
duly paid into Court. within the time as 
extended. 

From the decree of the District Judge, 
plaintiffs have preferred a first appeal to 
this Court and defendant-vendee has, by 
way of counter-appeal, taken exception to 
the order ‘allowing plaintiffs an extension 
of time within which they could pay the 
sum of Rs. 60-6-6. = 

As regards .plaintiffs’ appeal, the only 
point we have to consider is, whether the 
sum of Rs. 6,000 was fixed in good faith, 
and upon this question we are of opinion 
thate though there are one or two facts 
which bear a somewhat suspicious aspect, the 
. District Judge was right in holding that the 
full consideration was actually paid. 


Admittedly, Rs. 200 bad been paid to the 
vendor as earnest money and the balance 
of Rg 5,800 was paid to her in the presence 
of the Sub-Registrar. Plaintiffs’ allegation 
is that subsequently to such payment a 
sum of Rs. 1,500 was re-paid to the vendee, 
the transaction being disguised by payments 
of Rs. 960 to vendee’s Munshi, Sher Singh, 
and of Rs. 510 to his other Munshi, Talib 
Hussain, “There is undoubtedly evidence 
upon the record to the effect that Sher Singh 
was paid a sum of money amounting to Rs. 800 
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or Rs. 900at or fabout the time of the execu» 


‘tion of the sale-deed and that this money, was 


paid out of the two currency notes of Rs. 500 
each which had. been paid by the vandes to 
the vendor. Sher Singh allegés, and Zaman 
Shah the venday’s son corroborates him, that 
the money was paid- on account of a loan 
which had previously been made to one Ali 
Shah, a relation of Zaman Shah, upon the 
suretyship of the latter. This story may 
well ba true, and even if it is not, there is, as 
the record stands, no evidence whatever to 
show that tha vendee was privy to the trans- 
action between his Munshi, Sher Singh, and 
Zaman Shah. Farther, we cannot overlook 
the fact that the value of this land is un- 
doubtedly not less #han Rs. 6,000, and no 
sound reason has been as3igned why Musam.- 
mat Sallo and her son Zaman Shah should 
consent to sell it toa stranger for a sum far 
below its* market-value. For these reasons, 
we hold that plaintiffs’ appeal must fail. 

As regards the cross-appeal, we must con- 
fess that we are somewhat surprised at the 
action taken by the vendes, who is a Pleader 
of some standing. Under Order XX, rale 
14 of the Civil Procedure Code, the plainte 
iff-pre-emptor mast comply strictly with 
the terms of the decree as to payment of 
the amount into Court In the present casa, 
the decree was as follows :— ...........15 is 
ordered that a decree be and the same is 
hereby passed in favour of the plaintiffs 
against defendant for possession of the land 
in anit on plaintiffs’ paying Rs. 6,000 within 
two months of to-day in Court for «payment 
to defendant-vendee. If the plaintiffs fail to 
pay the sum by due date, the claim will stand 
dismissed, and it is further ordered that the 
plaintiffs do pay Rs. 60-6-6, the costs of the 
suit, to defendant-vendee.”’ , 


As the Court was closed for civil work 
from lst September 1910 toe the 30th 
September 1910, the payment of Rs. 4,800 
on the Ist October 1910, when the Court re- 
opened, must be taken to have been made 
within the two months specified in the Court's 
decree. At that time, the sum of Rs. 1,200 
was already in disposit in Court and in the 
circumstances the plaintiffs literally complied 
with the actual terms 4fthe CGourt’s decree, 
The mere fact that*under section 19 (2) of 
the Punjab Pre-emption Act, the sum paid into 
Court as a deposit was available for costs of 
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defeydant, cannot, in-our opinion, affect the 
question whether due compliance had been 
. made with the terms of the decree. Defend- 
ant-vendee by applying on the 15th October 
for payment gf his costs from the sum of 
Rs, 15200 in deposit was acting, no doubt, with- 
in his rights, bat it was depiece of sharp 
practice on his part thereafter to turn 
round and contend that as he had taken 
out the sum -of Rs. 60, the plaintiffs had 
not paid into Oourt the sum of Rs, 6,000. 
Under section 151 of the Civil Procedure 
Code, every Court has inherent jurisdiction 
to prevent abuse of the precese of the Court 
and to make such orders as may be necessary 
for the ends of justice. “In the present case, 
while we admit that the decree of the 
District Judge should have directed that the 
sum of Rs. 6,000, together with the costs 
decreed against plaintiffs, should be paid 
into Qourt within the specified time, we 
find that the- Court omitted from its 
decree any mention of the sam awarded 


as costs and in the circumstances plaint- . 


iffs’ conduct in paying into Oourt the 
sum of Rs. 
with the terms of decree) was excusable, 
and in any event was in compliance with 
the actual terms of the decree. The 
District Judge was, therefore, justified in 
allowing plaintifis further time for the 
payment of the small sum due to the 
vendee as costs. As a result, we dismiss 
both the appeals and having regard to all 
the facts and conduct of the parties, we 
direct that “hey bear their own costs in 
both Cofirts, 
Appeal dismissed. 


CALCUTTA HIGH COURT, 
Sreconp Civil AppeaL No. 2497 or 1910, 
March 10, 19138. 
Present:—Mr. Justicg Stephen and 
Mr. Justice Holmweod, 

GANGA CHANDRA CHOUDHURY arp 
OTHERS—PLAINTIFFS— APPELLANTS 
1ersus 
ALAK CHAND SAHA—Detenpant 
— ResPonDEnt. 

Landlord and tenant—~ Occupancy hobding—Transfer 


of porlion—Usufructuary mortgage—-Forfeiture of ten- 
ancy— Surrender of portion of holding—Subordinate 
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rights on that portion—Landlord’s rights to gan 
Landlord’s knowledge of subordinate tights -~ Bengal 
Tenancy Act (VIII of 1885), s, 86. 

Where a portfon of a non- transferable | occufancy 
holding is transferred in usufructuary mortyage, and 
not the entire holding, ther8 is no forfeiture of the 
tenancy. 

Narendro Narayan Roy v. Ishan Chundra Sen, 22 wW. 
R. 22 (F. BJ); 18 B. L. R. 274 and Krishna Chandra 
Dutta Chowdhury v, Khiran Bajania, 100. W.N. 499; 
30. L. J. 222, distinguished. 

Rai Kamaleswari Persad Singh Bahadur v. Maharaja 
Harbullabh Narain Singh Bıhadur, 2 C. L. J. 369, re- 
ferred to. 

When a ratyat surrenders a portion of his holding 
to the landlord, the landlord is entitled to re-enter 
that portion metwithstanding any subordinate rights 
or incumbrances which the raiyat may have created 
upon that particular portion. 

Badan Chandra Das v. Rajeswari Debye 20. L.J. 
570; Rajendra Kishore Adhikari v. Chandra Nath Dutt, 
12 0. W. N. 878 at p. 884, relied upon. 

And the more fact that the landlord was aware of 
the incaumbrances created by the raiyat, cannot take 
away the Jandlord’s right to re-entry. 

Appeal from the decree of the Sub-Judga 
of Sylhet, dated April 80th, 1910, reversing 
that of the Mansif of Habigange, dated 
November 30th, 1999. 

Babus Tura Kishore Ohowdhury and Gopal 
Ohanira Das, for the Appellants. 

Babas Satindra Nath Mukherjee for Babu 
Prebodh Ohandra Chatterjee, for the Respond- 


ent. 


JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiffs, as 
proprietors of the lands mentidned in the 
plaint, for recovery of khas possession thereof 
onthe allegation that the lands have been 
transferred jn usufructuary mortgage by the 
pro forma defendant contrary to the usage 
and custom of the locality, and that such 
transfer operated as a forfeiture. The second 
ground for claimiog khas possession was that 
the tenant had surrendered a portion of the 
holding; or as the plaintiffs contended the 
entire holding in suit, and that by such 
surrender the rights of the contesting defend- 
ants were altogether defeated and that they 
are entitled to khas possession without 
further notice. Both the Courts have” held 
that the entire holding of tne pro forma dø- 
fendant not having been transferred, it cannot ` 
be said that there has been a forfeiture of the 
tenancy. Against this, a ruling of the 
Full Bench in the case of Narendro Narayan 
Roy v. Ishan Ohundru Sen (1), hasbeen sited 


(1) 22 W. R, 22; 13 B. L. R. (F. B.) 274. 


+ 


Vol. XVIII) | 


before,us aud a ruling in the case of Krishna 
Ohandro Dutta Ohowdhury v. Khiran Bajania 
(2). Both these cases are distinguishable, 
as has been pointed out bye Mr. Justice 
Mookerjedé in» the case of Rat Kamalesware 
Persad Singh Bahidut v. Maharaja Harbul- 
labh Narain Singh Bahadur (8), by reason of 
the fact that only a portion of the holding 
was transferred and not the entire holding. 

It is argued that from certain remarks of 
Couch, C. J., and Phear, J., it might be 
inferred that they held that it would nob 
matter whether the whole of the holding was 
transferred or only a portion of it, the right 
of occupancy being of the n&ture of a 
personal, privilege and not a sabstantive 
proprietary right; and in this case sestion 26 
of the Bengal Tenancy Act has been cited to 
us to show the difference or alleged difference 
in the law. But we do not think that any 
such distinction was present in the minds of 
the learned Judges who decided the Fall Banch 
“ ease, ab any rate nothing appears from their 
jadgments and as far as the law goes, the 


wording of section 26 of the Bengal Tenancy . 


Aci is not so strong in favour of the dostrine 
of proprietary right as that of Act VIII of 
1869 B. C.; for the Bsngal Tenancy Act says 
that the right of oceapaney descands in the 
same manner as other immoveable property, 
whereas Act VIII of 1869 says that “the 
holding of the father or other person from 
whom a rayat inherits shall be deemed to be 
the holding of the razyai,”’ so that whatever 
view may be taken of the question, which, 
we understand, is, now under referencs tor 
consideration of the Fall Banch of this Court, 
there is nothing, in our opinion, to distinguish 
this case from that reported in Raz Kamales- 
wirt Persti Singh Bahadur v. Maharaja 
Htrbullabh Singh Bahadur (3), to whic we 
have just referred. 

Bat as regards the second point on which 
the Subordinate Judge has differed from the 
Maunsif aid reversed his dasision, we think 
that the learned Subordinate Jadge is wrong 
and the Munsif is right. There is ample 
authority for holding that when a razyat sur- 
renders a portion of his holding: to the land- 
lord, the landlord is entitled to ra-enter that 
portion notwithstanding any subordinate 
rights which the ratyst may haya crertad 


(2) 10 0. W. N. 499; 3 C. D. J. 222. 
(3) 20. L. J. 869, 
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ypon that particular portion. Ifany autho- 
rity is needed for this proposition, we May 
refer to the case of Badan Ohandra Das v. 
Rajeswari Debya (4), and to the case of 
Rajendra Kishore Adhikari v. Ohandra Nath 
Dutt (5). We also agree in the finding of 
the Munsif that “the execution of the 
Istapanama havytng been proved, the mere 
fact that the plaintiffs were aware of the 
incumbrances crealed by the proforma de- 
fendant cannot, take away their right to 
re-entry. Whatever remedy the prinsipal 
defendants may have against the pro forma 
defendant, they cannot claim to retain pos- 
session of tha layds as against the plaintiffs 
after the determination of the pro forma 
defendant’s rights.” The pro forma defendant 
having relinquished this portion of the 
holding to the Ishdlord, the landlord is 
entitled to khas possession. 

The result is that this appeal must be 
allowed, the judgment and decree of the 
Subordinafe Judge are set aside and those 
of the Munsif restored with costs. 

Appeal allowed, 


(4) 20. L.J. 570. 
(5) 12 0. W. N. 878 at p. 884. 


MADRAS HIGH COURT. 
ORIGINAL Sipa Arrear No. 49 or 1912, 
Febraary 3, 1913. 

Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Tyabji. 

In the mutter of Tan INDIAN COMQANTES 

; AOT, 1882. 

AND 

In the matter of Tad MALABAR TIMBER 

YARDS ano SAW MILLS, Orarrap 

now IN LIQOIDATION. 
Meases. LOVELOCK & LEWES — 
DareNnvANTs—A PPELLANTS 
werT7sus * 

Trp MALABAR TIMBHReanp SAW 
MILLS, LIMITED, XOW IN LIQUIDATION BY ITS 
LiguibaToR, F. H. OAKELY — PETITIONERS 


— RESPONDENTS. 
Companies Act (VI of 1882), s. 214—<4uditors of 
Company—Officers— Evidence Act (I of 8872), 6. 11. 
The questio® whether the auditors of a Company 
are to be considered as its officers wfthin the mean- 
ing of section 214 of the Indian Companies Act must 
be decided with reference to each Company by a con 
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sideration of the particular facts and especially by a 
reference to the Articles of Association dealing with 
the duties of the auditors and fixing the relationship 
that they bear to the Company. i 
The Artioles of Association of a Company pro- 
vided that the auditors appointed should be bound 
once af least in a year to examine” the accounts of 
. the Company and ascertain and cenjify the correctness 
of the last balance-sheet and its conformity with the 
law and they should reporé to the members of 
the Company on the accounts examined by them and 
on the balance-sheet, and should state in the report 
whether the balance sheet was truly drawn up so as 
to represent the correct view of the Company’s affairs 
and was to be read before the Company’s general 
meeting and also provided thatthe first auditors should 
be appointed by the Directors and the subsequent 
auditors by the Company at the annual general meet- 
ing. In pursuance of the said “provisions, certain 
persons were appointed ag auditors and did the 
audit for three successive years as auditors of the 
Company: 
Held, that they were the offfcers of the Company 

within the meaning of section 214 of the Indian Com- 
panies Act, 


In re Kingston Cotton Mili Company, (1896) 1 Ch. 6; 
78 L. T. 482; 44 W. R. 210; 2 Manson 626; London 
and the General Bank, (1895) 2 Oh. 166; 72 L. T. 61]; 
43 W. R. 481; 12 R. 263; 2 Manson 282, referred to, 

In considering the construction of a section in an 
Indian Act, which is professedly basedon an English 
enactment and which reproduces almost word for word 
the language of the English enactment and which 
relates to a branch of the law which is entirely 
English law, the Courts in India are in practice, if not 
in theory, bound by the English Courts of Appeal. 

Per White, C. J. Where a person has been appointed 
an auditor of the Company and in pursuance thereof 
does the work of audit, he cannot be heard to Say 
that his appointment was invalid and irregular. 

In re Western Counties Steam Bakeries and Milling 
Company, (1897) 1 Ch. 617; 76 L. T. 239; 45 W. R. 418, 
referred to. 

Per Tyabji, J.—In considering section 11 of the 
Indian Evidence Act, the words “highly probable” are 
of great importance. This section makes only those 
facts admissible, which, assuming that they | are 
admitted in evidence, will be of great weight in bring. 
ing the Court te a conclusion qne way or the other 
as regards the existence or non-existence of the 
facts in question. $ 

Government of Bombay v. Merwanji Moncherji, 10 
Bom. L, R. 907 at p. 914, referred to, 


Appeal against the following order of the 
Honorablg "Mr. Justice Bakewell, dated 
the 29th day of August 1912, made in O. $. 
No. 162 of 1911:— p 


This is a summons by the official liquidator 
of the Malabar Timber Yards and Saw Mills, 
Ltd., now in liquidation, under section 2l4 
of the Compaines Act, 1882,- by which he 
seeks to make œrtain persons liable for mig- 
feasance as officers of the Gompaay. Among 
these persons are Messrs, 


Lovelock and. 


Lewes, a firm of accountants at Catentta, 
who admittedly audited the ‘accounts of the 
Company for three years but contend that they 
were not officers of the Company within that 


. a “ . o e * 
sectionanda preliminary issue has accordingly _ 


been framed and tried whether Messrs. Love- 
lock and Lewes were officers of the Company 
under section 214 of Indian Companies Act. 
* ae % * % 
1. therefore, hold upon the evidence that 
the firm were, in the first place, nominated as 
auditors of the Company by its Directors and 
accepted that appointment, 
subsequently elected and re-elected auditors at 
two successive general meetings of the Com- 
pany, and that they consequently performed 
in 1908, 1909 and 1910 the audits of the 
previous years’ accounts as auditors of the 
Company. . The legal question remains 
whether as auditors, the firm were officers 
of the Company within the meaning of sece 
tion 214 of the Companies Act, 1882. In 
deciding this question, | have the great ad- 
vantage of having before me several decisions 
of very eminent English Judges. The learned 
Counsel for Messrs. Lovelock and Lewes at- 
tempted to distinguish these decisions on the 
ground that they were under section 10 of the 
Companies (Windinug-up) Act, 1890, which 
uses the words “any past or present director, 
manager, liquidator or other officer of the Com- 
pany: while the words of section 214 are 
‘Director, Manager, official or other liquidator 
or any officer of such Company.” It appears to 
mehat the only distinction between the two 
sections consists, so far as regards this case, 


in the use in the former of the word ‘other’ > 


whichon the principle of ejusdem generis might 
be held to” restrict the class of officers to 
which it applies and that the section which, I 
have to construe is,ifanything, wider than 
the English Act and applies to all officers of 
a Company. l may also point out thatin the 
ease of Connell v, The Bimaltaya Bank Lid., 
(1), which follows the leading English case 
of In rethe London and General Bank, Ltd. 
(2), no distinction was drawn between the 
provisions of the English and the Indian 
Acts. 

I thiak that the word “officer” denotes a 
person who holdsa certain definite position 


(1) 18 A. 12; A. W. N. (1895) 136. 
(2) (1895) 2 Ch. D. 166; ;72 L. T. 611; 43 W. R. 481; 
12 R. 263; 2 Manson 282. i 


that they were, 


s 
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with wespect to the Company, by virtue of 
which he is botind to perform certain duties, 
as distisguished froma persan who agrees 
witi the Company or its representative to do 
a defintte piece of work, does it and is paid 
for it and thereupon ceases to have any special 
tonnection with the Company. See fn re 
Western Oounties Stem Bakeries and Milling 
Comp my (3) per Lindley, L. J. “Bat”, he 
says, to be an officer there must be an office, 
and an officeimports a recognized position 
with rights and duties annexed to it, and it 
would be an abuse of words to call a person 
an officer who fills no such position either 
de jure or de facto but who happeks to do some 
of the work which he would have to doif he 


‘ were an officer in the proper sense of the 


word.” The distinction seams to me tobe 
analogus to that between ‘status’ and ‘con- 
tract’ in the sense that in the former case the 
daties are annexed to the position, butin the 
latter they are matters ofagreement between 
the parties. 

Hence a banker or a solicitor appointed by 
a Company to do certain work, performs it 
inthe same manner, undertakes the same 
obligations and receives the same remunera- 
tion for his services, as inthe case of his 
other clients, and his relations to the Com- 
pany ordinarily remain those of banker and 
customer or solicitor and client. A Director, 
on the other hand, would, undoubtedly, be held 
to be an officer of the Company even though 
he were not specially mentioned in the sə6- 


tion, because by the aecaptance of the pogjtion | 


he takes upon himself the numerons duties 
set forth in the Actand in tke Articles of 
Association of the Company. This instance 
disposes of an argument of the leamed Coun- 
sel for Messrs. Lovelock and Lewes that one 
criterion of anofficer is whether his whole 
time and services are at the disposal of the 
Company; for a Director usually devotes but 
a small portion of his time, and energy. to‘the 
affairs of his Company. 

The question accordingly is what are the 
datjes of the auditors of this Company. Under 
section 74 of the Act, which is placed under a 
special heading ‘Provisions for protection of 
members,” they are bound once at, least in 
every year to examine the accounts of the 
Company and ascertain and certify the 
correctness of the last balance sheet and its 


(3) (1897) 1 Ch. 617; 76 L. T. 239; 45 W. B. 418. 
L. J. Ch. 354, es ee ka aa 98 


. ments have bean complied with; 


conformity with the Law. That provision is 
repeatedin Article 127 of the Artigles of 
Association. . By Article 128, the first auditor 
is to be appointed by the Directors, subsequent 
auditors by the Company at their annual 
general meetihg. In order to protect the 
interest of the ‘members, it is provifled by 
Article 130 that “No Director or other officer 
of the Company shall be eligible during his 
continuance in office.” Itis argued that that 
provision shows that an auditoris not an 
officer of the Compauy. It appears tome to 
show rather that the intention is that the 
auditor shall be absoutely independent of the 
Directors and that no person whois under 
the control.of the Directors by being an 
employee of the Company is to be putup for 
election at the annual general mesting. Then 
by Article 134, the auditor is to be supplied 
with a copy of thasettlement of accounts and 
balance-sheet and it is his duty to examine 
the same, with the accounts and vouchers 
relating thereto. By Article 136, the auditor 
is to have aright of access at alltimes to 
the books and accounts and vouchers of the 
Company; he can requira the Directors and 
other officers to give him information; he 
has to sign a certificxte at the foot of the 
balance-sheet stating whether his raquire- 
and he has 
to report to the members of the Company on 
the accounts examined by him and on the 
balance-sheat, and he hasto state in the 
report whether the. balance-sheet is properly 
drawnupso as to exhibita trae and the 
correct view of the Company’s affairs; and this 
report is to be read bafore the? Company in 
General Meeting. e 

Tt appears to me to bs perfectly clear from 
these provisions ghat the auditors were 
appointed with the object of protecting the 
interest of the shareholders by sacuring to 
them “independent and reliable information 
respecting the true financial position of the 
Company at the time of the audit” [See In re 
London and General Ban’ Did, (4) per 
Lindley, L. J.J. Tn other words, they were 
appointed to check the statements as to 
financial matters of the Directors, who were 
the officers appointed to manage the general 
business of the Company. In my opinion, 
persons who are appoiated by the Company 
to perform the impoftant Auties with res- 


pec: to othér offic8rs are themselves officers of 
(4) (1895) 2 Ch. 673 at p. 632; 64 L. J. Ob. 866; 12 
R, 520; 73 L. T. 304; 44 W. R. 89; 2 Manson 555, 
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the Company within the antic of sections 
214 of the Companies Act, 1832, 

The Advocate General, instructed by Messrs. 
King & Partridge, for the Appellants, 

Messrs. N. Grant and O. Sidney Smith, 
instructed hy Messrs. Shoré Bowes & Oo., for 
the Respondents. 

JUDGMENT: ° 

Wauire, C. J.——The question raised in this 
appeal is whether Bakewell, J., was right in 
holding that the appellants, Messrs. Lovelock 
and Lewes, were officers of the Malabar 
Timber Yards and Saw Mills, Limited, now 
in liquidation, within the meaning of section 
214 of the , Indian Companies Act, 1882, 
The case for the liquidator is that they are 

“officers” in their capacity as auditors. 

In dealing with this case, we have derived 
considerable assistauce from the very full 
affidavit which has been put in by Mr. Lewes, 
a partner in the firm of Messrs. Lovelock 
and Lewes, in answer to the affidayit of the 
liquidator filed in support of the summons. 
I have n> reason to suppose that Mr. Lewes’ 
affidavit, in so far as it contains lstatements 
of facts, does not set out fully and fairly all 
the facts in so far as they were within his 
knowledge. 

In addition to the correspondence set 
out in Mr, Lewes’ affidavit, we have some 
further letters, and the sidanto of the 
Companies proceedings, put in by the liquid- 
ator; and we have the oral evidence of 
Mr. Lewes who was cross-examined on his 
affidavit. 

It is scarcely necessary to observe we are 
not dealing with the question whether the 
evidence establishes misfeasance on the part 
_ of Messrs. Lovelock and Lewes. The only 
question which we have „to consider is :— 
Were they officers of the Company within 
the meanicg of the misfeasance section? 
Bakewell, J., has held that they were and I 
think he is right. 

The Company was registered on November 
Sth, 1906.” 

In the prospéctus enclosed i in Mr. Brown’s 
letter of November 10th, ° 1906, to Messrs, 
‘ Lovelock and Lewes, the names of Messrs, 

Lovelock and Lewes appear as the auditors 
of the Company. They replied to Mr. 
Brown’s letter, by a letter written on Novem- 
ber 15th, 19062 There is a further latter 
dated February 18th, 1907, în whith Messrs. 
Lovelock and Lewes stated that their re- 


presentative “will be ready to take up thé 
audit” on certain date. These letters do not 
in terms constitute an express offer and an 
express acceptance of the appointment” of 
auditors to the Company. But ‘it seems to 
me that these letters read by the light of 
the fact that Messrs. Lovelock and Lewes? 
had the prospectus before them when they 
wrote their letters, of November 15th, and 
by the light of the fact that the audit was 
carried out by the firm’s representative in 
March 1908, show that Messrs. Lovelock 
and Lewes were offered and that that they 
accepted the appointment of anditors of the 
Company. r. Lewes in fact stated in 
orogs-examination (though I do not wish to 
press thia undaly) that his firm had reason ` 
to assume from the letter of November 10th, 


-that they had been appointed auditors of the 


Company. I also think, as Bakewell, J., 
points out, that the account which was en- 
closed in Messrs. Lovelock and Lewes’ letter, 
shows that they recognised their position 
as auditors of the Company by going into 
the question as to whether the vendor of’ 
the Company had performed the obligations 
under which he lay under his contract of 
sale with the Directors of the Company. 
When Mr. Brown wrote the letter of 
November 10th, the power to appoint the 
first auditor, was, under Article 128 of the 
Articles of Association, in the Directors. 
Subsequent auditors were to be appointed 
by the Company at the annual general meet- 


ing. On November 19th, Mr. Brown was, 


under Article 72 of the Artiolea of haan 
alion, the mañager of the Company, but at’ 
a general meeting held on November 13th, 

it was resobved that the affairs of the Coins 
pany should be managed by a Board of Di; 
rectors. Mr. Brown’s letter (I have not 
seen the original) apparently does not pur- 
port to be written as manager and it may 
be, as Mr. Lewes suggests in his affidavit, 

it was written in his personal capacity as the 
former owner of the business and as a regu- 
lar client of the appellant’s firm. But éhe 
Directors certainly never suggested that Mr. 
Brown had, gone beyond his powers. On 
the othex hand the Directors and the Com- 
pany in effect ratified what he had done, 

Moreover, Messrs. Lovelock and Lewes had 
before them the Memorandum of Articles 
of Association and they carried out the 
gudit (of March 1908) and subsegunt 


a 


f: 


„ Qo. (3). - 
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audits. Having done the work, I do not e They are not, in my opinion, iuconsistent 


think they ‘can be heard to say that their 
appointment was invalid or irregular. See 
that judgment of Lindley. “L. J., in Inre 
Western Oounties Stgam Bakeries and Milling 


But the case does not rest here. On April 
6th, 1908, it was resolved at a general meet- 
ing of the Company tbat Messrs. Lovelock 
and Lewes should be re-elected as auditors 
for the current year and the accounts of the 
Company were audited by Messrs. Lovelock 
and Lewes in April 1909. 

On April 29th, 1909, it was again resolved 
at a general meeting that Messrs. Love- 
lock and Lewes should be re-elected as 
auditors for the current year and the ac- 
counts for 1909 were audited by them in 
April 1910. 

The requirements of Article 131 that the 
remuneration of the first auditors should be 
fixed by Directors and that of subsequent 
auditors by the Company were not formally 


complied with. But Messrs. Lovelock 
and Lewes sent in their accounts for 
the work done in their. three audits 


and it has not been stated that their ac- 
counts were not paid. This being so, I do 
not think that Messrs. Lovelock and Lewes 
can rely on any irregularity in the pro- 
ceedings of tke Company for the purpose 
of showing they were not officers of the 
Company. 

It was stated that Messrs. Lovelock and 
Lewes were not aware of the resolutjon of 
the Company re-electing them as auditors. 
Mr. Lewes stated in his crdéss-examination 
that be had no reason to suppose his firm 
had not been elected. But assuming the 
finm did not know this, in view of the faot 
that they carried out the audits, it does not 
seem tome to have much bearing on the 
question we have to decide. : 

The learned Judge declined to admit in 
evidence certain letters written to third 
parties and the replies received from them. 
I will assume the Judge was wrong in reject- 
ing these letters. (I do not. say he was). 
They merely show that the Company (I will 
assume they were written on behglf of the 
Company) were desirous of ascertaining the 
terms on which they could get the auditing 
work done by the accountants. At the 
highest, they show that the Company were 
eontemplating the election of other auditors. 


with the case that, when the letters were 
written, Messrs. Lovelock and Lewes had 
been appointed auditors of the Compaħy. 

Then as to the law, the Advocate General 
has invited us to consider „the question as 
res integra. We cannot do this. Yn con- 
sidering the*construction of a section in an 
Indian Act which is professedly based on an 
English enactment, which in fact reproduceg 
almost word efor word the language of the 
English enactment, and which relates to au 
branch of the law which is entirely English 
Law, we are, in my opinion, in practice, if 
not in theory, bound by the decisions of the 
English Court of Appeal. 

The question before us has been the sub. 
ject of full and careful consideration of 
the Court of Appealin England. I do not 
think any distinction can be drawn, for the 
purposes of the question we have to decide 
between, section 214 of the Indian Companies 
Act and section 10 of the English Com. 
SE ta, Act, 189C, now section 

of the English Companies (Cp idati 
Here (Consolidation) 

lt is true that in Re Kingston Cotton Mill 
Oo., (5), Lord Herschell and A. G. Smith 
and Rigby, L. JJ., used very guarded 
language in affirming the judgment of 
Vaughan Williams, J., holding in that case 
that the auditor was an officer of the Com- 
pany. This judgment, no doubt, proceeded 
on the greund that the Court was bound by the 
decision in In re The London and the General 


Bank (2); and Lord Herschell said that he 


desired to retain absolute lierty of action 
in case it should hereafter beconfe nécessary 
in regard to the question whether the 
London and Glengrnal Bank case (2) was 
rightly decided. 


When the question again came before 
the Court of Appealin In re Western Counties 
Steam Bakeries and Milling Co. (3), I do not 
find that any of the Lord Justices expressed 
doubts as to whether the two cases to 
which I have referred were rightly decided 
though Lindley, L. J., observed that, in hic 
opinion, Stirling, J., whose judgment was 
under appeal regarded these cases ag going 
further than they did and that they only 
decided (1) thas auditors might be officers, 


(5) (1896) 1 Ch. 6; 73 L. T. 482; 44 W. R. 210.92 
Manson 626, : 


1002 E 
MESSRS. LOVELOGK AND 


(2) and that the auditors id thése cases were 


officers. The learned Lord Justice observed: * 


“An afiditor may or may not bean officer 
of the Company. So may anybody else, e.g , a 
Barrister or Solicitor. Prima facie such persons 
are not officers.” But Iam not.sure Lindley, 
L. J., iptevded to lay down that something 
more than a formal appointment as auditor, 
wag necessary in order to make an auditor 
an ‘officer.’ At any rate, this does not 
seem to be the view of A. L., Smith, L. J., 
who says in 60 many words “where a 
Company, having, Articles of Association 
similar to those in the present case, has 
appointed a person to the office of auditor 
of the Company such perso is an afficer’ 
within the meaning of section 10 of the 
Companies (Winding-up) Act, 1890.” The 
Advocate General did not euggesi that the 
Articles of Association in the present case 
sould be. distinguished from those in the 
Western Oounties Steam Bakeries’ case (3). 

I should be disposed to hold that an 
auditor duly appointed is not “an auditor” 
but the duly appointed auditor of the 
Company and as such an “officer.” Bat it 
is not necessary to go so far as this, since 
I entirely agree with the judgment of Bake- 
well, J., and with the grounds on which it is 
based. 


I find it quite impossible -to accept the - 


Advocate-General’s contention that on the 
facts of this case, Messrs. Lovelock and 
Lewes were mere, casual auditors” or 
auditors ‘pro hoc vice’ so as to bring the 
case within the principle of the decision 
in Western Coungies Steam Bakeries’ case (3). 

In the Wastern Steam Bakeries’ case (3), the 
work done may fairly be described as a casual 
piece of work and the work was done, by a 
firm of accountants undef an agreement 
with the Chairman of the Directors. The 
Chairman apparently had no authority to 
appoint auditors and his appointment was 
never ratified by the Company. The case 
was dealt with on the footing that. the 
accountants had mot been formally appointed 
auditors (see page 620), e 

In the case before us, the work was done 
not under a special agreement, but done by 
Messrs Lovelock and Lewes in the course 
of the discharge of their duties as auditors, 
and, as it seems ,to me, in their capacity of 
auditors of the Company. , Two, of the 
audits were held after Messrs. Lovelock and 
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Lawes had been daly elected auditors ‘of the 
Company. : _ | 

I notice that the liquidator in his aff. 
davit of May lgt, 1912, refers to the aucit 
of March 1908, but E find no reference 
either in the liquidators’® affidavits or in his 
report or in. Messrs. lJaslie and Hind’s letter 
of Novembar 24th, 1910, to the audits of 
1909 and 1910. 


Mr. Lewes, however, refers to their later — 


audits in his affidavit and it was not suggest- 


ed that evidence as to these later andits `’ 


was inadmissible. I think it is admissible 
for the purpose of deciding whether, when 
the first audié, which from the liqnidators’ 
first affidavit would seem to be the cracial 
audit, was made. Messrs. Lovelock and 
Lewes should be regarded as having made 
the audit asthe auditors of the Company 
in circumstances which make them “officers” 
of the Company for the purposes of thea 
section. ven if the evidenca of the later 
audits is excluded, my conclusion would be 
the same. 

1 think Bakewell, J., was right and that 
this appeal should be dismissed with costs. 

TYABJI, J.—I agree. 

I have nothing to add to the careful 
summary in the judgment of Mr Justice 
Bakewell of the evidence showing the rela. 
tions between the appellants and the Com- 
pany and I agres inthe finding that the 
appellants were the auditors of the Company 
or at any rate that they so acted that they 
could not be heard to say that they were nət, 

Bui” the auditors of a Company are not 
necessarily its officers and in view of the 
wording of section 214 of the Indian Com- 
panies Act it is necessary to determine 
whether the appellants, Messrs. Lovelock 
and Lewes, were the officers of the Malabar 
Timber Yards and Saw Mills. Ltd. On this 
point there are three Haglish decisions which 
are of great help to usin deciding how it 
is to be determined whether in respect of a 
class of questions which are involved in 
section 214, the auditors of a Company are to 
be considered as its officers. I think it is 
clear, especially when the judgment of 
A. L. Smith, L. J., in In re Western Counties 
Steam Bd%ertes and Milling Oo. (8), is 
borne in mind, that this question must 
be decided with reference to each Company 
by a consideration of the particular fatts and 
especially by a reference to the Articles of 


~~ 


- 


“ not those who are not officers. 
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Asseciation dealing with the daties of the 
auditors ,and fixing the relationship that 
they bear to the Company. ‘Some auditors,” 
s@ys Lord Justice A. L. Smjth, “are officers 
of a Company and some are not, Those 
who are officers. afe within the sections but 
if is no 
good showing that a person performs 
auditor’s work, it must be shown that 
he is a de facto officer of the Company.” 

The question, therefore, that is to be 
determined in the present case is whether 
under the Articles of Association and in 
the circumstances of this case, Messrs. 
Lovelock and Lewes were sugh auditors of 
Compavy as would make them officers of 
the Company. I entirely agree with what has 
fallen from the learned Chief Justice that 
in deciding this question we are to con- 
sider ourselves as practically bound by the 
opinions expressed by the Court of Appeal 
in England, especially when they consist 
of the pronouncement of Lord Justice 
Lindely or Lord Justice A. L. Smith on 
the law of Oompanies. When I turn, 
therefore, to the opinions of those learned 
Judges, { find that they had before them 
Articles of Association, the terms of which 
are not materially different from the terms 
of those with which we are dealing here. 
And it was held in In re London and General 
Bank (2) and In re Kingston Cotton Mill 
Oo. (5), that the auditors in question 
were in each cuse officers of their respective 
Companies. I have, therefore, no hesitation 
in coming to the conclusion that wewught, 
on the authority of these, cases, to give 
a similar decision in the present appeal. 

The learned Advocate-General contended, 
however, that in the present case Messrs. 


“Lovelock and Lewes occupied a relationshi p 


to the Company which was similartothatoccu. 
pied by Messrs, Parsons and Robjentin the 
cage of In re Western Counties Steam Bakeries 
& Milling Co., (3) than ‘to that occupied by 
the auditors in the other cases to which 
I, have just referred. Mr. Lewes ia his 
affidavit takes the point that his firm were 
only casually employed by the Company 
and that they never held the office of 
auditors. This contention is cortained at 
page 44 of the pleadings and was made 
in the course of cross-examination. I am 
of opifiion that the points taken in order 
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to distinguish t relationship of Messrs. 
Lovelock and Lewes to the present Com- 
pany from the relationship of Messrs. 
Parsons and Robjentin Inre Western Counties 
Steam Bakeries and Miling Oo, etc. (8), are 
not of substance. In that case, Messrs. 
Parsons and Robjent weree not appointed 
by the Directors of the Oompany nor by 
shareholders in a general meeting of the 
Company to act as anditors. But they 
were called in by Mr. Day, one of the 
Directors, to do a particular piece of account- 
ing and if was in evidence that they had 
difficulty in recovering fees for the work 
done from the Company. There was nothing 
to show thateuntil the question of payment 
was raised, either the Directors, other 
than Mr. Day or the shareholders as a 
body had any knowledge that Messrs, Par- 
sons and Robjent had been asked to look 
into the account of the Company. It algo 
appears from the report that acvording to 
the Articles of Association it was neceg- 
sary that two auditors should be appointed, 
and it is clear that Messrs. Parsons and 
Robjent alone did such work as they were 
asked to do. There ia nothing to show 
that, in the case, the accountants had the 
contents of the Articles of Association 
communicated to them. It seems to me 
clear, therefore, that their position was to 
be determined irrespectively of the Articles 
of Association and that they could pot 
have been considered to be officers of the 
Company, unless they had accepted the 
office of auditors under the terms con- 
tained in the Articles of Association and 
the Articles were such asto make the 
auditors officers of the Confpany. The 
contract which was actually made between 
the accountants «and Mr. Day (one of the 
Directors of the Company), could not make 
the former the officer of the Oompany, Now 
in the present case, itis admitted that the 
appellants were fully acquainted with the 
Articles of Association and @s I have 
already stated, I think Mr. Justice Bakewell 
was fally justiged in coming to the eon- 


‘clusion that they did the work that they 


did under the terms of the Articles of 
Association. It is contended in the 
paragraph of Mr. Lewes’ affidavit, to which 
I have ‘referred, that „the auditors were 
not officers of the “Company, because their 


— 
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fees had not been fixed al th time when 
they are alleged to have been appointed. 
I donot think that the fact, that their 
remuneration was not fixed, can, under the 
circumstances of this case, alter the nature 
of the relationship existing .between the 
parties,—so far,*that is, as the question is 
whether they were officers of ihe Company 
or not. It might, no doubt, affect the 
determination of the question, whether a 
contract had been completely made between 
the appellants and the Company. The other 
point taken in the said paragraph is that 
the appellants were appointed to do the 
work from year to year. But auditors 
are generally ‘appointed from® year to year. 
It seems to me, therefores that this case is 
distinguishable from In re Western Oounties 
Steam Baheries and Millinge Oo. (8) and is 
of thesame nature as In re London and 
General Bank (2) and In re Kingston Ootton 
Mill Co. (5), respectively. 

There is one little point that was *argued 
by the Advocate-General on which I should 
like to say a few words. It was argued 
before us that the learned Judge was 
wrovg in not admitting in evidence letters 
from the Company, dated 17th May 1907, 
the 12th January 1909 and 19th Janiary 
1909, and press copy letters to the Company, 
dated 20th May 1907, tke 15th January, 
1909 and the 
letters are referred to by Mr. Justice 
Bakewell at page 47 of tho pleadings. 1 
entirely agree with him that those letters 
should not have been admitted in evidence. 
It was argued , before us that they were 
admissible under’ section 11 of the Evidence 
Act. Section 11 makes the facts relevant. 
only if they are inconsistent with a faet 
in issue or relevant fact, br if the facts 
by themselves or in connection with other 
facts make the existence or tke non- 
existence of a fact in issue or relevant fact 
highly probable or improbable. It has 
recently beep pointed out by the Bombay 
High Court,in ffovernmenét of Bombay v. 
Merwanjt Mencharji (5), that the words 
“highly probable” are of great importance 
in considertng this sestion. It is clear 
that, in regard to this section, the ad- 
missibility of the particular piece of evidence, 
that is offered, ig closely oonnected with 


(5) 10 Bom, L, R, 907 at p. 914, 


INDIAN ‘GASES: 


” attached 


22nd January 1909. The | 


(1913 


s . 
and in fact depends upon, the weight ‘te be 
to that piece of ‘*evidenca if 
it ig taken into consideration. In otherewords, 
this section makes only those facts admissiWle 
which, assuming that they are admitted in | 
evidenca, will be of great’ weight in bringing 
the Court to a conclusion one way or the 
other, as regards the existenca or non- 
existence of the facts in question. I agree 
with the learned Chief Justice, that if 
these letters were admitted in evidence, 
they would not be of much assistance to 
us in coming to the conclusion one way 
or the other on the facts in question. _That 
being so, ib seems to me that, under section 
11 of the Hvidence Act, that ennot be 
admissible at all. : 

For these reasons, I agree with the learned 
Chief Justice that this apes should be 
dismissed with costs. 

By tae Court.—Weaertify foi two Counsel. 

The official liquidator will be at liberty ` 
in the first instance, to take his costs out of 
the estate. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Execution First Apesat No. 230 or 1912. 
March 10, 1918. 

Present: ~Mr. Justice Tudball and 

Mr. Justice Rafique. ~ 
SAHIB DYAL SINGH AND OTHERS—- DECREE- 
e HOLDERS — APPELLANTS 


Versus 
Musammat AULIYAL BIBI AND OTHERS —- 


JULGMENT-DEBTORS — RESPONDENTS. 

Execution ~Pendency of execution proceeding —Court’s 
power to re-transmit the record to Collector—Jurisdia 
tion—-No fresh application necessary. 

Where in au execution proceeding, the Collector to 
whom the record had been transmitted for sale of the 
property passed ax order, to the effect “nilam multui 
hokar mukdama khariphokar dakhildafter kaghzat 
wapas hon” but the Subordinate Judge kept the pro- 
ceedings alive and re-transmitted the case to the Col- 
lector: 

Held, that the Court had power to go on with the 
execution and to re-transmit the decree to the Collector 
go long as the proceedings were pending, and that 
there was no necessity for the decree-holders to put 
ina fresh application for execution and start proceed- 
ings de novo. 

Execution first appeal from the decision of 
the Subordinate Judge of Jaunpur, dated the 


13th April 1912. 


‘execution according to rule. 
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Dr. S, O.» Banerji (with him Mr. Haribans 
Sahed, ‘for the Appellants. 

e Mr. B. HE. O’Oonor (withhim The Hon’ble 
Dr. Sander Lal), for the Respondents, 

JUDGMENT.—*This appeal arises out of 
the following circumstances: — 

The deecree-holders who are the appellants 
here finally obtained a decree on the 12th 
of December 1902 and on the 28th of Janu- 
ary 1905 applied for execution of the decree 
by sale of certain ancestral property belong- 
ing to the judgment-debtors. On the 20th 
of May 1905, the decree was transmitted by 
the learned Subordinate Judgedo the Collector 
of the District for execution and proceedings 
continued in the Court of the Collector up to 
the 20sh of May 1909. Apparently, the 
sale of the property was repeatedly postpon- 
ed. The cause of one postponement was 
nat a third person brought a suit claiming 
the property for himself and in the course of 
that suit obtained an injunction restraining 
the execution of this decree. When the 
sale was again postponed under this injunc- 
tion, the Collector passed the following 
Order; -— 

“Aj pesh hokar zahir hua ki yah mukadma 
san 1905 iswi se dair hat aur barabar nilam 
mullavt hota ata hat aj phir adalat diwani se 
kukum iltiwai nilam ka aya lihaza hukum 
hua ki nilam multavi hokar mukadma kharij 
hokar dakhildaftar kaghzat wapas hon. ” Ia 
obedience to this order, the decree and the 
connected papers were retransmitted to the 
Civil Court. On the 25th of May 1999, the 
decree-bolders applied to the Subordinate 
Judge and asked that the decree might be 
transmitted again to the Colleptor and that 
execution proceedings might be continued. 
Gn the 27th of May 1909, the Subordinate 
Judge passed an order whereby he postponed 
the striking off of the application for execu- 
tion and finally, after hearing the objection 
raised by one of the judgment-debtors, which 
was to the effect that execution proceedings 
had come to an eud and further proceedings 
could not be taken without a fresh 
application, he decided that execution 
proceedings should continue and again 
transmitted the decree to the. Coflector for 
That order 
was passed on the 9th of July 1909. In the 
meantitne, on the 5th of July 1909, the injunc- 
tion mentioned above had been removed. 
The Collector, in execution of the decree 
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on the 20th of November 1909, sold ihe pro- 
perty. Objections to the balo were filed 
by the judgment debtors which were finally 
disallowed by the Collector on the 22nd of 
February 1910. On the 17th of November 
1910, possession was given to the decree- 
holders, whe had purchased the property 
aud on the 10th of Jane 1911, two of the 
judgment-debtors filed an application to 
the Court below asking it to set aside the sale 
of the 20th of Novembar 1909, mainly on the 
ground that all-proceedings taken subsequent 
to the 20th of May 1909 were null and void 
as being ultras vires. The learned Subordinate 
Judge has accepted this plea and has set 
aside the sale as prayed by the judgment- 
debtors. We have no hesitation in holding 
that the decisi8n of the Court below jg 
absolutely and manifestly wrong. The order 
of the Collector dated the 20th of May 
1909 is not an order which put an end to 
executfon proceedings in the case except so 
far as it related to his Court. He then re- 
transmitted the decreetothe Court of the Sab- 
ordinate Judge. There is no order anywhere 
to be found. under which the application 
for execution made on the 23th of January 
1905 was definitely put an end to. When 
the application of 25th of .May 1909 
was made, there were pending execution 
proceedings in the Court of the Subordinate 
Judge. The order of the 27th of May shows 
that the learned Subordinate Judge inten- 
tionally kept the proceedings alive and as 
long as the proceedings were pending, the 
Court had power to go on with the execation 
and to re-transmit the decree to éhe Collecter 
and there was no necessity for the decree- 
holders to put in a fresh application for 
execution and start proceedings de novo, 
The order re-transmitting the decree to the 
Collector: was a perfectly good order passed 
with jurisdiction and all subsequent proceed» 
ings cannot, in any sense, bg said to be null 
and void. Objection to the sgle was taken 
and disallowed- and this $bjection of the 
10th of June 1910 is an example of the 
desperate attempts made by the judgment. 
debtors from time to time to prevent the 
deoree-holders from recovering the amount 
of their, decree. We allow the appeal and 
set aside the ordereof the Court below. The 
appellants wills get their costs including fees 
on the higher scale. 
Appeal allowed, 
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eMADRAS HIGH COURT. 
Secoyp Crvitn Appeat No. 1785 or 1911. 
. January 31, 1913, 
Present:—-Mr. Justico Miller and Mr. Jastice 
Sankaran Nair. | 
SANTHANA SOORAMMA AND ANOTHER 
—— DEFENDANTS —ÅPPELI'ANTS 
VETStS 
SANTHANA MANGAY Y A— PLAINTIF — 
RESPONDENT. œ 

Will—Document authorising adoption and giving 
widow life. estate in case of dispute with adopted son 
—Registration —Probate and Administration Act (V of 
1881), s. 3. 

$ oe is not a Will simply because it is called 
a Will. 

Where a document gives power to a widow to adopt 
and contains also a provision thatin case of dispute 
between the widow and the boy, g@the widow should 
take a life-interest inthe property and that it should 
go to the adopted son after her death, it is not a 
testamentary disposition under section 3 of Act V of 
1881 but is an authority to adopt which requires 
registration for its validity. ° 

Second appeal against the decree of the 
Court of Subordinate Judge of Coeonada, in 
Appeal Suit No. 98 of 1910, preferred against 
that of the Court of the District Munsif 
of Coconada, in Original Suit No. 44 of 
1909. 

The suit was brought for a declaration 
that the 2nd defendant was not the adopted 
son of the Ist defendant, the widow of the 
last male holder, and that the plaintiff was 
the nearest reversioner to the last male 
holder. The defendants denied that the 
plaintiff was the nearest reversioner and 
said that the adoption could not be called 
in question. as ib was made in pursuance 
of the authority given by the husband 
and contained in a Will left by him in the 
following words (Exhibit II). 


“Will executed by......:—As Iam unwell 
and suffering badly from cough and asthma 
and am afraid that I will not live and as 
T have no issugs, you shall adopt a boy of your 
own choice’ and whenever yow please, who 
will survive yofi for the purpose of perform- 
ing our utéara kriyah and for inheriting 
all our moveable and immoveable properties, 
If there should arise at any time for some 
reason or other any misunderstanding between 
that adopted boy and yourself, ypu shall 
enjoy a wet land yielding ù cist of Rs. 100 
per annum till you live, After your 
death, it should be made to pass to the 
adopted boy. I am myself the heir to all 
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the marasi nams, ete:, at present: enjoyed 
by Venkata Narasamma, the wife df my 
junior piternal uncle who is my sab-tenaut. 
Therefore, as the said Venkata Narasamma 
has no absolute rights of sale or gift in 
respect of the said land, you shall either, after 
her death or by bringing a sammary suit, 
get back the lands in her possession and 
enjoy and make them pass to the bsy whom 
you would adopt. Till the adopted boy gets 
a proper age, you shall appoint a gumasta 
and get the work done in respect of the 
mango garden which stands in my -name. 
This is a Will executed ont of my free will.” 

The District Munsif said in his judg- 
meni:—‘I[t is argued, on the authority of 
Somasund ira Mudaiy v. Duraisami Mudaliar 
(1), that the document, Exhibit II, although 
termed a Will is not really a Will at 
all within the meaning of section 3 of Act 
V of 1881 but that the document is really an 
authority to adopt and nothing else. It is 
further argued that the authority to adopt 
baing in writing and the docamentin ques- 
tion not being a Will, its registration was 
compulsory * * * I[t appears to me that the 
document is in no sons3a Will, ¢. e, a testa- 
mentary disposition of property as defined 
in section 8 of Act Vof 1881. I consider 
this document to be au authority to adopt and 
nothing else. I am of opinion that the authority 
to adopt being in writing and not contained in 
a Will, the registration of the document was 
compalssry and unless registered, it is 
imperative to confer such authority.” The 
District Munsif hence found that the alleged 
adoption was not valid and that the plaintiff 
was the nearest reversioner. The defendants 
appealed. The Sub-Judge passed the follow-, 
ing judgment:— 

‘The only point argued is that Exhibit II is 
a Will and that the disposition of properties 
therein must be taken into consideration 
whether the same is valid or not. It is cone 
tended that Somasundira Mudaly v Durar- 
samt Mudaliar (1) is inapplicable to the 
provisions contained in Exhibit IT * * ® 
Exhibit IL is no Will simply because it is 
styled afa Will. It does not by its wording 
create a testamentary disposition and it is 
not, therefore, a Will within the meaning 
of section 3 of Act V of 1881. A testamen- 


(1) 27 M. 30; 18M. L. J. 283; 
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MANI CHAND Y, Musammat SHUKRI, 


‘tary disposition is a posthumous devolution 
of property and words indicating such a 
defolution are entirely absent in Exhibit IL. 
The mtere ‘provision that in case of dispute 
between the executant’s widow and the boy 
*whom she is authorised thereby to adopt, the 
former should take a life-interest in a portion 
of this sroperfy and that it should go to the 
adopted son after her death, cannot change 
the nature of the document, as substan- 
tially it is an authority to adopt and 
as the boy to be adopted is by its terms 
to take the properties of the execntant, 
subject, of course, to the aBove contin- 
gency. I think the case comes within the 
ruling reported as Somasundura Mudaly v. 
Duratsamt Mudaldar (1). I agree with 
the lower Court that the Exhibit II 
is no Will. The appeal is dismissed.” 
There was then an appeal to the High Court. 

Mr. P. Narayanamoorthy, for the Appel- 
lants. 

Mr. K. Narain Row, for the Repondent. 

JUDGMENT.—We agree with the Subor- 
dinate Judge that the instrument Exhibit 
II is not a Will. We dismiss the second 
appeal with costs, 


Appeal dismissed. 


PUNJAB CHIEF COURT. °" 
Civit Revision Perrrion No. 2352 or 1910. 
March 11, 1913. 
= Present:—-Mr, Justice Shah Din. 
MANI OHAND — PLAINTIPF — PETITIONER 
a NO versus 
Musammat SHUKRI AND OTHERS — 


DEFSNDANTS-—R ESPONDENTS. i 

Ciril Procedure Code (Act V of 1908), s. 11—Res 
judicata—OConditions requisite for operation of rule not 
stated in plaint-—Suit for restitution of conjugal rights — 


Wife absent Decision as to factum of marriage—No bar 


ta decision of same point in subsequent sutt. 
ere all the conditions requisite for the applica- 
tion of the rule of res judicata are not ‘stated in the 
plaint, it is impossible to say that on the face of the 
plaint the suit is barred under section 11 ofthe Code 
of Civil Procedure. á 
In a previous suit for restitutionof conjugal rights, 
the principal defendant, the alleged wife of the 
plaintiff, was not served with a summons and never 
appeared in Court, which, however, decided that no 
marriage was proved between the parties. The 
plaintiff sued again for the same relief; 
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_Held, that the decision in the previous casegvas not 
given upon an issue arising out of the pleadings of 
the parties, and, therefore, ib could not opergte as 
res judicata as regards the question of the factum 
ra between the parties in the subsequent 
Bulb. = e 

Petition, under section 70 (b) of Aot? XVIL 
of 1884, as am&8nded hy Act XXV of 1899, 
for revision of the order of the Divisional 
Judge, Hoshiarpur, dated the 16th April 
19.0, confirming that of the District Judge, 
Kangra, dated the lth March 1910, re- 
fusing to try the suié. 

Tte Hon’ble Rai Bahadur Bakhshi Sohan 
Lal, for the Petjtioner. i 

Mr. Douglas, for the Respondent. 

JUDGMENT.—.This case has been very 
badly tried, and it is impossible to uphold the 
decree of the Divisional Judge, which con- 
firms that of the District Judge, dismissing 
the plaintiff's suit on the ground that it was 
barred under section 11 of the Code of Civil 
Procedure. The District Judge has not 
taken the trouble to state even briefly the 
facta of the present case or of the previous 
litigation to which he refers in his judgment, 
and he has thrown out the plaintiff’s claim 
summarily without even Summoning the 
defendants. 

This procedure is wholly indefensible. The 
Counsel for the respondents has tried to argue 
that the present suit was barred by the rule 
of res judicata by reason of the decision of 
Mr. Howell, District Judge, dated the 25th 
January 1910 between the same parties, and 
that under Order VII, rule 11 (d), Civil 
Procedure Code, the present District Judge 
was jastified in rejecting the plai&t because 
from the statement in the plaint the suit 
appeared to him ta be barred by a positive 
rule of law. I cannot accept this argument. 
In the first place, the District Judge does not 
say that he rejects the plaint; and in the 
second place, it is incorrect to say that from 
the statement in the plaint the sujt appears 
to be barred by law, inasmuch as all the 
conditions requisite for the application of the 
rule of res judicata are not stated in the 
plaint, and it was impossible for the Districh 
Judge to say that.on the face of the plaint 
the suit was barred under section 11 of the 
Civil Procadure Code. 

A reference to the*record® of the previous 
suit showse that” the principal defendant 
Musammat Shukri, the alleged wife of the 
plaintiff, Mani Chand, was not served with 
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summonses and never appeared in Oourt in” 
that c#se, and that being so, it is clear that 
the decision of the District Judge, Mr. 
Ho well, that no marriage was proved to huve 
taken place between the plaintiff and Musam- 
mat Shukri wat not given upoa an issue 
arising out of the pleadings of Mani Ohand 
and Musammat Shukri. It could nob, there. 
fore, operate as res judic ita as regards the 
question of the factum of marriage between 
them in the present suit, 

The Divisional Jadge also seems to have 
Sntirely misunderstood the real points that 
arose in the present caseand was mistaken 
in upholding’ the decree of fhe District 
Judge. -> o 

I may also note that, in my opinion, the 
strictures which have beeg passed by the 
District Judge on the conduct of Mr. Moti 
Lal Kayastha, Bar.-at-law, who drew up the 
plaint in the present case for Mani Chand, 
were not justified, and I direct that they 
be considered as expunged from the 

record. 

' For the reasons given above, I accept 
this revision and setting aside the orders of 
the Divisional Judge and the District Judge 
send the case back to the latter officer for 
disposal according to law. The costs will 


abide the event. 


Petition allowed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATS ORDER No. 50 
or 1912. 
January 17, 1913. 
Present: —Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Atyar. 
NATHD RAM SIVAGI SELTULEY 
MUKTYUR HEERG! RAMGI SEL LU AND 
ANOTHER-—-APPELLANTS 
versus 


SANA KAMMOLTHY—Rasponpent. 
a Procedure Code (Act V of 1908), s. 48—Fraud 
el A in * . 
reese ‘means resorted to in order to pro. 
vent execution ron amount to fraud “under sec. 
tion 48, Civil Procedure Code, ; TT 
Appeal against the order “of tle District 


Court of North Malabar in Appeal Suit No. 
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487 of 1910, preferrad agains that of the ` 
District Munsif of West Cannanore, in 
R. E. P. No. 661 of {1910 in Original Quit 
No. 88 of 1898. ey 

Mr, J. L. Rozario, for the Appellants. 

Mr. O. V. Anrnthakrishna Iyer, for the 
Respondent. 

JUDGMENT.—The District Judge appears 
to us not to have correctly apprehended the 
meaning of the expression preventing the 
execution of the.decree by force or fraud” 
used in section 48 of the Civil Procedure 
Code. The word ‘fraud’ has been always 
interpreted hy this Court in a very liberal 
sense, see Visalatcht Ammal v. Sivasankara 
Taker (1), Pattakara Annamalat v. Rangasami 
(2); Venkayya v. Raghava Oharlu(3) and Abdul 
Khadir v. Ajtyur Ahammad shiva Ravuthar 
(4). Any improper means resorted to in order 
to prevent execution would amount to fraud. 
The decres-holder alleged in his application 
for execution that the judgment-debtor was 
hiding himself in foreign territory in order 
to prevent execution. The execution diary 
shows that several warrants for the arrest of 
the debtor were returned unserved. The 
Munsif was satisfied that the respondent 
was deliberately evading the process of tne 
Court, though he did not refer to the occa- 
sions on which he did so. The prior execu- 
tion proceedings ought to have been put in 
evidence and the parties ought to have been 
called upon to let in any further evidence 
that they could in order that the question at 
issue might be properly decided. We set 
aside the orders of both the Oourts below and 
remand the petition for fresh disposal accord- 
ing to law. The costs hitherto incurred 
will abide bho result. 


@ 


Order set aside. e 
(1) 4 M. 292. 
(2) 6 M. 365. 
(3) 22 M. 320. 
(4) (1911) 2 M. W. N. 434; 10 M. L. T. 413; 22 M 
L. J. 35; 385 M. 670; 12 “Ind, Cat. 679. l 
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Abandonment of Seca ak i 








— Standing by, when amounts to 
abandonment of one’s rights 


Abatement. See Civin Procedure Cope, 1908, 
O. XXII, R. 1 








Of appeal. See APPEAL, 
— Death of Manager of ae 


family impleaded as respondent 


Abetment of offence of kidnapping from lawful 
guardianship 653 


AccountsS—Mortgage by father—Previous decree 
against father—Subsequent suit against sons 9O4 

—— Partnership ~Suit for settlement of 
account —Refusal of partner to join as co-plaintiff 
~ Subsequent suit—Hquity 


Suit to recover balance of amanat 336 


Suit for accownt against representatives of 
manager of minor, whether lies—Guardians and Wards 
Act (VIIL of 1890), ss. 85, 36, 37, 89-—Surety—Dig. 
charge—-Mere jorbearance to swe—Agreement to give 
time—Appointing defendant as manager—Pressing 
for account of previous management—Surety, whether 
discharged by subsequent appointment of defendant 
as manager. 

During the plaintiff’s minority, one K. had been 
the manager of his property appointed by the District 
Judge under Aci XL of 1858, and one R. defendant No, 
6 became the surety of K. Upon attaining majori®y, the 
plaintiff took over the estate and called upon KX. to 
account; he also appointed K. as manager on a fixed 
salary. This office K. held for some years when the 
plaintif terminated the engagement. The plaintiff 
took an assignment of the security bond from the 
istrict Judge and filed a suit for account against K, 
and R. K. died during the pendency of the suitand his 
heirs (defendants Nos. 1—5) were substituted: 

Held, (1) that the suit might proceed against the 
heirs of K,; 

(2) that tHe circimstande that the plaintiff 
employed K. as his manager conpled with the 
fact that during the whole period of the manage- 
ment, K.was being continually pressed both for an 
account and for payment of what was found to be 
due, amounted only to w mere forbearance to sue 
within section 127 of the Contract Aot, and not to any 
contract within section 135 so as to disgharge the 
surety’s liability; and that, thereforp, the surety 
would be liable. 

Semble-—-Sections 36 and 37 of Act VIII of 1890 
appear to indicate that a suit against the representa- 
tives of a fhanager for an account would lie. MAHARAJ 
' BAHADUR SINGH v, Basanta KUMAR Roy, 17 C. W. N. 
695 
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Account BOOKS, failure to proiuce—Presnmp- 
tion . 746 








—~, non-production of—Presump- 

tion f | 0 
Accused, incriminating questions not to be 
asked . SBI 


Acknowledgment. 


See LIMITATION Act, 
1908, s. 19. ° 





by mortgagee — 








Limitation—Redemption, 

A. mortgaged with possession a certain desaigiré 
dastur and certain pasgela (service) lands to B. in 
1793 and in 1808 the District of Broach, where the 
aforesaid rights existed, coming under the British 
Rule, the ‘British Government made a valan settle. 
ment by which the desatgiri dastur was commuted 
into a fixed money allowance, payable from the 
Treasury. The representatives of the mortgagee B. 
accepted the sum so fixed and gave a receipt as mort- 
gacees to the Government acknowledging receipt of 
the sum down to 1843: 

Held, that the receipt so given constituted an 
acknowledgment that the interest of the persons re- 
ceiving the money was that of the mortgagees and 
that a suit for redemption would not be barred by 
limitation if brought within the period of 60 years 
from the date of such acknowledgment. HIRALAL 
IGHHALAL MAJUMDAR V. DESAT NARSILAL CHATURBAUJ 
Das, 17 C. W. N. 573; 18 M. L. T. 415; (1918) M. W. 
N. 428; LL A. L. J. 482; 17 C. L. J. 474; 15 Bom. L. 2. 


483 ' 909 P. C. 
Acquiescence—Failure to object to ee 


taking away money 
799 


— Standing by 
in transfer by tenant, effect of—~ 














Estoppel 


Acquittal—Practice—Warrant case — Non-com-« 
poundable offence—Withdrawal from prosecution 
by private complainant . 4 


Acts—GHNERAL. ` 


Act 1855—-XXVIII. See Act. 
1856—-XV. See HINDU Wipows’ RE-MARRIAGE ° 
ACT. 

1859—X1I. See REVENUE Sate Law Act. 

1859- XIII. See Worrmen’s BREACH or OON: 
* TRACT Acts 

1869—XIV. See LIMITATION Act, 

1860—XLV. See PENAL CODE. 

1861—V. See Ponice Act. 

1868—XX. Ses RELIGIOUS ENDOWMENTS Act. 


LE 
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Acts—GENERAL—concld. 


& 
Act 1865—X. See UGERE Aor: 
—— 1870—VII. See Gourt FEES Act. 
—~— J&870—XXI. See Hindot WILIS Act. 
—— J]&71—VIII. See REGISTRATION Act, 
—— %S71— XXIII. See Punsions Act. 
—— 1872—I. See EYIDENCE Act. 
—— 1872—IX. See Oonrract ACT 
———- I8&J3—X. See OATHS Act. , 
_— 1875—IX. See MAJORITY Acts, 
—— 1877—I. See Spuciric RELIER AOT, 
——- 1877—IIIl. See REGISTRATION Act. 
—— 1877—-XV. See LIMITATION Act. 
——- {878—XI. See Arms Act. 
—~ 1879—XVIII. See LEGAL PRACTITIONERS Act, 
-w———— 1881—YV. See PROBATE AND ADMINISTRATION AcT, 
——- 1881—XXVI. See NEGOTIABLE InstRuMENTS ACT, 
——~ 1882—IV. See TRANSFER OF PROPERTY Act. 
—— 1882—VI. See COMPANIES Act. , 


a ,1882—X1V. See Orvin Proctburs Cops. 


-——- 1887—VII. See Surts VALUATION Act. 
m—m [887—1X. See PROVINCIAL SMALL CAUSE 
Courts Act. 

~———- 1889—IV. See Merceanp@se MARES ACT, 

— I889—VII, See Succession CERTIFICATE Act. 

~—— 1890—VIII. . See GuaRDIANS AND Warps Act. 

—- 1890—IX. See RAILWAYS Act. 

mana .1890—XI. See Prevention oF Crurnty to 

ANIMALS ACT. 

~——- 1894—I. See LAND Acquisition Act, 

m= 1897—X. See GENERAL CLAUSES ACT: 

— 1898—V, See ÜRIMINAL PROCEDURE Oops, 

o—- 1899—TI. See Stamp ACT. 

man 1899-—-XI. See ARBITRATION ACT. 

-——~ 1902—II. See Cantonment HOUSE Accommopa- 
TION ACT. 

~—— J905—ITI. See Act, 

w— 1907—TII. See PROVINCIAL INSOLVENCY Act. 

man j908—YV. See OiYiL PROCEDURE Cops. 

—  1908—IX. See LIMITATION Act. 

~ 1908—XVI. See REGISTRATION Act. 

“e 1909—III, See PRESIDENCY Towns INSOLVENOY 

Act. 


| 


1910—]. See Press Acr. 


Acts—LOOAL. 


* 


Act 1868— WI. oe PUBLIO Conyrrances AOT. 

——— JB64—II See Manras ReEveNvE Kecovery Act, 

-—- 1865—VII. See MADRAS IRRIGATION CESS Act, 

wee 1865—~-VILI. See MADRAS RENT Recovery Act. 

aaa 1866—lV. See CALCUTTA POLICE Act. 

s~ 1868—VII., See cee LAND REVENUE SALES 

CT. 

amma 1870—VII B, O. See Dacca Conszervanoy Act. 

mn 1876—-VIIL B; O. See LAND REGISTRATION Act. 

mn 1876-—VITE See BENGALESTATES PARTITION AOT, 

—- 1879—XIIT. See Oups Cryin Courts Act. 

—— 1879—XVII.° See DEKEHAN AGRICULTURISTS’ 
RELIEF Att, 

-—— 1880—IX. See BENGAL CESS Act. 

-— 1884—- 111, See BENGAL MUNICIPAL Act, 

maan 1884—XVIII. See PUNJAB Courts Act, 

„~ 1885—VITT. See BENGAL Tenancy Act. 

-—- 1886—XXII. See Oupa RENT Act. o 

-— 1887—I. See MALABAR, A : IMPROVEMENTS 


1887—XII. See BENGAL, NW P, AND ASSAM 
CIVIL COURTS Act. 
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Acts—LOCAL—concld. 6 < 


——- 1887—XVI. “See PUNJAB TENANCY Act. ° 
—— 1{887—XVII. See PUNJAB LAND REVENUE ACT. 
——- 1888—III. See Bompay City MUNICIPAL Act. 
—— 1890—JII. See Mapras LOCAL BOARDS ACT.g 
——- 1890 -XII. “See PLANTER’S LABOUR Acr. 
—~ 1898—11. See GOVERNMENT Tendnts (PUNJAB) 
CT. 
1897—V. See BENGAL ESTATES PARTITION ÀCT.e 
1898 — IV. See Lower Burma Town AND VILLAGE 
LANDS Act. 
1898—XI. See CENTRAL Provinces TENANCY 
Act, 
mn 1900—I. See PUNJAB LIMITATION Act. 
——- 1900—I. See U. P. MUNICIPALITIES Act. 
an 190I—I1. See AGra TENANCY Act. i 
-——~ 1901— 111, See Bowsay District MUNICIPALTIES 
Act, 
— 1901—IIIe See U. P. LAND REVENUE Act. 
an 1904—I. See PUNJAB Loans Limrtarion Act. 
—~—. 1904— 111. See Mapras Orry MUNICIPAL Act. 
—— 1905—II. . See PUNJAB PRE-EMPTION Act. i 
-— 1905 III See MADRAS LAND ENCROACHNMENTS 
ACT., - 
1906 II. See Bompay MAMLATDARS” COURTS 
ACT. 
1908—I. See Mapras Estares LAND Act. 
1912—IV. See PUNJAB Courts Act. 


- Regulations. i 


Regulation 1819—VIII. See Parni REGULATION, 
1825—XI, See ALLUVION AND DILU» 
VION REGULATION. 

een an aan 1872-1. See SontHAL PARGANAS 
SETTLEMENT REGULATION. 








——— +» 1886—I. See Assam LAND AND 
REVENUE REGULATION. 
Statutes. A 


91 & 22 Vie. C. 106. See GOVERNMENT OF INDIA Act. 
24 & 9 Vic. C. 67. See INDIAN COUNCILS Act. 
55 & 56 Vic. O. 6. See COLONIAL PROBATES Act. 


417 


See TRANSFER OF PRO- 


Act XXVIII of 1855 


Actionable claim. 
perty Act, s. 6. 


Adm issibility — Document executed Before 

dispute in favour of third party 5 
Gift—Deed of gift not register- 
ed—Inadmissible to. prove „title even by adverse 
possession 918 














of maps and plans prepared by 
-patwaris not in discharge- of their circle dufy— 
Rough copy dooument—Fair copy — Origins a 








——Production of Police report to. 
meet allegation that proceedings are not bona fide 
— Gazetteer, ‘extract from 149 


in evidence—Sale-deed thirty 
years old showing ownership of adjoining Jand 


752 
Road-cess Return . 61 
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Adnissibility—concia. 


=a Ma maa Fvidence—Appliéation to Reves 
nue Gourt for. mutation—Selttlement of dispute— 
egistration—Compromise. 

A. died leaving behind a widow and a brother. 
Disputes arose between them as to succession. At 
last, both the widow and the brother made an applica- 
e tion in the Revenue Court for mutation of A.’s land 
in their names in half and half. 

Subsequently, they remained in possession to the 
extent of their recorded shares, i 

In a suit for possession brought by the widow 
against the transferee of her hasband’s brother : 

Held, that the application to the Revenue Court in 
the mutation proceeding was admissible ‘in evidence 
asa settlement of disputes between the widow and 
the brother of A, Peary LAL v. KOKLA Kunwar, 
11 A. L. J. 157 . 


Admission by female member of Hindu family 
ag to status of heir 946 


Adoption. 


—~ADOPTION. 


Adverse possession—Deed of gift not re- 
gistered—~-Inadmissible to prove title even if ad- 
verse possession 








See Custom-~~ADopTION; HINDU Law 











~— Lessee not paying rent after 
expiration of period of lease 899 
6 














during period when temple 
had no trustee 








nee 





750 
5 plea of— Person an 
75 


Partition of land 





surrendering his rights 





mal 








——— Possession for more than 
twelve years by mutual consent in ignorance of 
right—Co-sharer — Consent — Discontinuance of 
possession 

s 











Suit by reversioner to re- 
cover possession from person redeeming mortgage 
created by widow—Time from which limitation 
runs:'~Entry as proprietors in khewat, effect of 

s 








sioner’s right not effected 


e “against reversioners 





against widow — Rever- 
: 959 


against widow, whether 
9 











a ia ani 


Land submerged under water 
for portion of year—Constructive possession of owner 

during submersion —Possession of trespasser disturbed. 

A. claimed possession of «a certain land as being 
its owner. The land used to remain submerged under 
water for a portion of the year and ducing the re- 
mainder period of the year, it was in possession of 
tife defendant, B. B. set up adverse possession for 
over 12 years: 5 

Held, that during the time the land was submerged 
under water, it was in the constructive possession 
every year of the rightful owner and # title by ad- 
verge possession could not be aecgifired by a tres- 
passer. 

As B. was not in undisturbed possession for 12 
years, ho had acquired no title to the land by 
a LOKNATEH v. MANORATH Ram, 11 A. L.J. 


10 613 
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Widow— Muhammadan widow 
of Shia sect—Possession of widow in pursurnce of 
family custom, nature of ~Permissive possession, 
nature of. 

A Muhammadan widow of Shia sect, in pursuance 
of an alleged family custom, recorfed in the wajib-ul- 
arg of the village, obtained mutation of names in her 
favour from thee Revenue Courts, in spite of the 
objections raised by the heirs of her husband. The 
heirs allowed the widow to remain in possession and 
did not attempt to contest the matter further by suit 
in the Civil Court: 

Held, that the possession of the widow was, 
under the cironmstances, not adverse to the heira but 
was In a sense permissive as the result of an arrange- 
ment come to between the parties. NANDI v. a 








HUSSAIN e e : 


Agency—Management by one co-sharer on'behalf 
of other ‘ 734 


Aggregate sentences, meaning of 
° 679 


Agra Tenancy Act (Il of 1901), Ss. 

» 29, 30, 34—Ez-proprietary tenant—Rent 

not fined by agreement or by decree of Oourt—Suit for 
arrears Of rent. 

A. & B. usnfroctuarily mortgaged their sir and 
occupancy holding to C. & D. Subsequently, the 
zsemindart rights of 4. § B. were sold and they 
became ex-proprietary tenants in respect of the sir 
holding. In execution of a decree for arrears of 
rent, A. & B. were ejected. Later on, O. D. 
were also ejected by the Revenue Qonrt: 

Held, that the purchaser of zemindari rights could 
not maintain a suit to recover the rent from 0. g 
D, for the period between the ejectment of A. & B. 
and C. & D. asthe rent had not been fixed either by 
agreement of parties or by decree of Court. KAMTA 
PRASAD v. PANNA Lan, 11 A. L. J. 29; 85 A ee 











ss. 29, 30,34 575 
—— —— ama —— SS: 79, 95 957 


ss. 95, 177, 199, 
20 I —Jurisdiction of Civil or Revenge Court—Ques- 
. tion between rival tenants cognizable by Civil Court. 

_ The question whether the plaintiff or the defendant 
is the occupancy tenant of a land is not one exolusive- 
ly reserved forthe Revenue Court but is a question 
cognizable by a Civil Court. Therefore, a suit to 
determine such right is maintainable in a Civil 
Court. Suro BHAROSE V. PANDOHI AHIR 220 


—S. [51—Tudicial decision, 

















meaning of. 5 

The “judicial decision” contemplated by section 151 
of the Tenancy Act and other sifnilar provisions must 
be a judicial decision pronounced by an officer com- 
petent to deal with the matter, 

In 1869, an Assistant Settlement Officer ordered 
that a certain person should be shown in the papers 
as holding a particular piece of land rent free : 

Held, that the above order did not como within 
the meaning of the judicial decision as given in sec- 
tion 151 of the Agra Tenancy Act. MUHAMMAD 
KARIMULSAH KHAN v. JHAMAN SINGH, 11 A. L. J. 277 


134 
Ss 177 220 
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Agra Tenancy Act—oconcld. | 
. L] 
S; 177—Proprietary title 


eae 











— Appeal. 

A. usutructuarily mortgaged his sir to. B. in 1892. 
Subseqyently, in 1897, 4.’s proprietary rights were 
sold at auction and purchased by C. C. ejected A., 
and, subsequently, brought a suit to eject B, also in 
the Revenue Court ender section 68 of the Tenancy 
Act. B. maised a defence that he was*the mortgagee 
of proprietary right and that the plaintiff was mere- 
ly his mortgagor, having purchased the equity of 
redemption of A. at auction: 

Heli, that a question of proprietary title was raised 
and an appeal lay to the District Judge. Kanyan Mar 
v. Samad, 11 A. L. J. 118; 35 A. 157 244. 


ss. 199, 20! 220 


Agreement to transfer property to a stranger 
is notillegal . ra, 485 


Oral agreement tg vary registered bond 
~—-Oreditor agreeing to take lesser amount by instal- 
ment— Default by debtor—Right of debtor to enforce 
agreement, . 
A creditor has the right to sue on his original re- 

gistered bond which cannot be varied by an oral 

‘agreement to take part satisfaction, for, until satisfac- 

tion is made and the creditor has agreed to remit the 
balance, tho original contract remains intact. ° 

The plaintiff sued upon a registered mortgage bond 
which was admitted by the defendant who pleaded 
that there was a verbal compromise with the plaintiff 
by which out of Rs. 175° then due, the plaintiff had 
remitted Rs. 25 and agreed to take the balance in 
five yearly instalments of Rs. 80 each. It was found 
that one instalment remained unpaid: 

Held, that as the compromise agreement was not 
carried out by the defendant, it could not be enforced 
as a contract before it was completed by payment of 
all the instalments; that the satisfaction pleaded not 
having been proved, the agreement never became 
completed and the plaintiff could not be said to have 
remitted any portion of the consideration; and that 
the plaintiff was entitled to a mortgage decree for 
whatever was still due to him as principal and interest 
upon the mortgage. KESHAB LAL v, HOSSEIN-UD-DIN 

+ : 


Agriculturist, definition of 380 


Alienation. See Custom-—Anmnation; HINDU 
Law—ALIENATION, å 


by office-hoider. Ses Runiaious In- 























STITUTION, 


Alluvion and Diluvion Regulation 
(Ben. Reg. XI of 1825), S. 4, cls. 
(1) and (2)—Gradual accession—Gradual accre- 
tion—-Whethes atcession gradual if not sudden— 
“Gradual accession?’ how to be formed—Vertical 
accretton— Sudden change in course of river. 
Formerly, a river flowed in a single stream past the 

plaintiff's holding, but during a certain flood it bifur- 

cated into two streams of which the smaller con- 
tinued to run into the old channel, while the larger 
and main stream followed a new line, The whole of 
the original river-bed did not, therefore, guddenly 

. become dry and was neb at onge abandoned entirely. 

by the river. The stream in it, however, was, in one 

season, reduced to less than half its former volume, 
and during the next three seasons, it became smaller 


“ INDIAN OASES. . : 


{1913 
Alluvion and Diluvon Regulation 


—conold, 


e 
and smaller, the water receding more and more, with 
the result that, by the end of that period, the bighgs 
in suit were added # the plaintiff’s holding : 

Held, that it was an erroneous assim ptidn that 
whatever was not sudden was Sradual, that an acere- 
tion to be “gradual” within the meaning of section 4 
of Regulation XI of 1825, must be by gradnal, slow 
and imperceptible means so as to render identification 
practically impossible; that what might be called a 
vertical accretion did not fall within the scope of the 
Regulation; that the accretion in the present case fell 
within the first sub-section of section 4; that the fact 
that this substantial and sudden addition was more 
or less gradually increased during the three succeed- 
ing years, did not bring the case under section 4, 
clause (1) of the Regulation; and that the added area 
being readily identifiable as being part of the ori- 
ginal bed of the river, the plaintiff had no title to it. 
ABDUL Hug v. SUBAJAN | 855 


Alteration in certificate of sale 725 


Amendment of certificate of sale | 725 
Of plaint. See Paint, AMEND- 








MENT OF, 


Appeal. See Crvi Procepure Cope, 1908, O. 
XLIII; Privy Counort APPRAL, 


—— Abatement—Death of manager of Hinds 
family impleaded as respondent 44 








—— Arbitration— Award — Unnecessary party 

not joining 60 
—— Bond given by judgment-debtor by order 

of Appellate Court—Enforcement S00 








— an 


— Court of Appeal, when may disturb selec- 
tion of Receiver by Court below 398 





—— from decision of Civil Court in cases of 
Municipal elections ° 





Declaratory decree appealed against by 
someglefendants—Appellate Court incompetent to 
rescind as against defendants not appealing—De. 
fendant confessiag judgment bound by decree 758 


we 





ad 


from dissentient judgment in appeal under 
clanse 15 of Letters Patent 253 





a 


in forma pauperis—Subsequent appeal in 
regular appeal—Limitation 518 





640 
679 


—— Mortgage dedree for” sale—Separate pro- 
perty separately charged—Appeal in respect of one 
property—-Court-fee payable 577 


Objection as to place of suit 


—— Jurisdiction—Proprietary question 





pn 


Jurisdiction—Aggregate sentences 








ee 


130 


—— Order of District Judge dismissing second 
application for guardianship 9 








ekan 


Oxder of first class Magistrate for security 
to keep peace » 3 














—- Order granting review 549 
Parties—Land Acquisition case—Respond- 

ents 
—~ Proceeding 271 


Vol. XVIII] “ 
Appea!—contd. 


against preliminary decree for sale—Final 
decree subsequently passed—No appeal from final 
deoree— Reversal of preliminary decree, effect of 


Maan raa 








6 
—e~Reatitution of conjugal rights —Res judicata 
- —Same question decided in two snits 86 





_— Revjew of judgment—Delay in presenting 
application for review —Objection not taken in first 
Coart 


—~—--—-Second “preliminary decree in partition 
suit 70 


Wana r 





Suit for sale on mortgage—-Amount de- 
clared due on date fixed for payment—Court-fee— 


e Value of subject-matter 


5 
v 





— Abatement—Alienation to goo persons — 
Areas specified but no specification of sale-money— 
Joint sale—Suit for possession —Death of one vendee 
-—~Representatives not brought on record — Whole 
appeal abates. 

A. and B. purchased certain land from O., a person 
governed by the Punjab Customary Law. The area 
taken by each vendee was specified bat no specifica- 
tion was made as to the proportions in which the 
vendees were to pay the sale money. 

Č. died and his son then sued in 1908 for possession 
of the land on the ground that the sale was without 
necessity or consideration, The suit was dismissed 
but C.’s son preferred an appeal. 

During the pendency of the appeal, A. died and no 
application to bring his representative on record 
was made for more than two years: 

Held, (l) that the land was jointly held by A. and 
B. and their liability was joint and not several; 

(2) that the right to carry on the appeal did not 
survive against B.; and 

(3) that the whole appeal abated and could not be 
proceeded with against B. Kaupa BAKESH t. MATHRA 
Das, 85 P. L, R. 1913; 89 P. W. R. 1913 182 


Abatement —Joint decree — Decree for injunc- 








tion. 

A decree for an injunction, restraining defendants 
from sinking a well, in favour of several plaintiffs is 
a joint decree, and if an appeal from such a decree 
abates against one plaintiff, the whole-appeal abates. 
GAUHAR Kuan v. Super MUHAMMAD Kuan, 107 P. L. 
R. 1913; 84 P. W. R. 1913 256 
s 


Appellant becoming insolvent during pen- 
dency of appeal—Right to continue appeal, 

Where during the pendency of an appeal, the appel- 
lant is declared insolvent, the only person who can 
continue the appeal is the Receiver appointed under 
the Insolvency Act to manage the affairs of the in- 
solvents. MANOHAR LAL v. Diwan SINGH 922 


=y —~Appellant present—Pleader absent — Ad- 
journment refused— Appellant unable to argue appeal 
—Appeal dismissed without going *into merits— 
Practice—Civil Procedure Code (4ct V of 1908), 
Order _ IX, r. 8. 


e 
On the date fixed for the hearing of an appeal, the 
appellant A. applied for adjournment of the appeal 
on the ground that his Pleader wasaway. The Court 
rejected tle application and called upon A. to argue 
the case. Not being a lawyer, 4. was unable to do 
go and fairly said he had nothing to say. The 


a 
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|| 
Appeal—ocondd. i 


Court therenpon dismissed the appeal without going 
into the merits on the ground that the appeal was 
not supported:- 

Held, that the bare fact that 4. could notergue 
his appeal did not justify the Appellate Court in 
dismissing it; . 

(2) that the application for adjturnment showed 
clearly and distinctly that 4. did not wish to drop 
his appeal; a° 

(3) that it was necessary, under the circumstances, 
for the Court to consider the grounds of appeal and to 
decide the case on the merits. BALDEO PRASAD v. 
Kunwar Bawapor§ 11 A. L. J. 18; 385 A. 105 364 


— Award — Degree on award—Due date for 
fling award, holiday—Award filed on day of re-open- 
wng—Application to have award set aside, rejected — 
Whether appaal lies from decree on award— Letters 
Patent, 1865, cl. 15—Civil Procedure Code (Act F of 
1908), Sch. II, rr. 15, 26. 

The last day for filing an award was a holiday, 
and the award was signed and filed by the arbitrator 
on the day of the re-opening of the Court. An appli- 
cation was filed to have the award set aside on the 
ground that it was made after the due date, but was 
rejected and a decree followed the award: 

Held, thag no appeal lay from the decree, Suis 
Kaisto Daw & Co. v. Satisn Onanpra Durr, 89 O. 
822 69 








——New ground of attack not allowed in appeal 

-—Shamilat land. 

A plaintiff cannot be allowed to alter the nature of 
attack for the first time in appeal. Therefore, a 
plaintif suing for land as its sole owner cannot be 
permitted in appeal to base his claim on the ground 
of its being shamilat. Natsu v. MANJI Ram, 4 P. W. 
R. 1918; 138 P. L, R. 1918 60 


Appeal, Second. See Benaat TENANCY Act, 
8. 153; Crvin ProcepurEe Cops, 1908, s. 102. 


Decision of question of fact 
by Court of second appeal 78 


Order rejecting application 
579 

















to set aside sale 











Order of 4 ppellate Court 
that first Court had jurisdiction : 529 


y point raised in defence but 











not tried. e 

Where a certain point “was raised in the defend. 
ant’s written statement but no issue was framed con. 
cerning it and the matter was not brought to the 
notice of the lower Appellate Court in an appeal by 
the plaintiff, the defendant is entitled to raise the 
point in second appeal. NANDI v. Baggar Hussain 

@ 











— Point of law—Erroneous 
findings contrary tp facts found —Dealing with evi. 
dence piece-meal, practice of, condemned. 

If all the findings of fact of the lower Appellate 
Court point to a directly opposite conclusion to that 
to which he has come, that must be an error in law; 
for an erroneous decision based upon erroneous find- 
ings, which @re contrary to the facts found by the 
Court, raises a point of lafy, ba 

Dealing with theeevidence piece-meal is a vicious 
practice. Gorat CHANDRA DaB Goswami v. PADMA- 
PANI GOSWAMI 814 
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Approver. See Crimina, Feocenurs Coms, Assam Land and Revenue Regular 
ss. 387, 339; EVIDENCE ACT, 8. 33. * tlon—coneld. . ii 
Approver’s evidence —Uorroboration—Retract- , . ia eae 
ed confession of oo-acoused * + 672 Notwithstanding the provisions of section 164 of 


Arbitration. See ARBITRATION Act; Civit PRO- 
: CEDURE Cops, 1908, Sca. IT, 


= — &ward—Unnecessary party not join- 
ing in reference—Validity of award~—A ppeal 609 


~ fisconduct of one arbitrator, effect of 
— Award, validity of, when one found guilty of mis- 
conduct—Principle of wpholding arbitration. 














Where one of the arbitrators is guilty of miscon- 
duct and is found to have accepted an illegal gratifi- 
cation from one of the parties concerned, the award 
ought to be set aside in its entirety inasmuch as it is 
difficult to say how far the other arbitrators were 
influenced by cie biassed and interest®d opinion of 
one of them. 

It is of the highest importatice in the interest of 
the parties making a reference and in the interest of - 
the arbitration generally that agbitrators should do 
nothing to make their conduct liable to misconstruc.- 
tion or to shake the confidence reposed by the parties 
in them. RAHAT-ULLAH KHAN vV, IBADULLGAH KHAN 


Submission — Contract to deliver 
‘wheat made in Lahore—Agreement to refer disputes 
to arbitration of European Karrachee merchants— 
Non-delivery of wheat. 


A., carrying on business at Lahore, contracted, by a 
series of agreements, with B. to deliver large quanti- 
ties of wheat within certain periods. No such deli- 
yeries were made- A clause of the contracts pro. 
vided that any dispute whatsoever arising under the 
contracts would be referred to the arbitration of two 
European merchants residing in Karrachee, B., rely- 
ing on the clause, applied that agreement for reference 
be filed in Court: 

Held, that the dispute in case of non-delivery could 
not be freated as one for arbitration in Karrachee 
even’ if the clause for reference was otherwise 
valid. 

The validity of the clause for submission under 
the particular cifcumstances of the case doubted.. 
Cuarces Lows Drevosv. Jai Cuanp, 54 P. W. R. 
1913; 124 P. L. R. 1913 316 


Arbitration Act (ix of 1899), rules fram. 


ed under, ineffectual if not in accordance with Act 


978 
ss. II, 13, 14, I5 978 
Arms Act (XI of 1878), S. 20—<Arms— 


Concealment— Import and export of arms. 


Section 20ef fhe Arms Act should not be applied 
to ordinary cases of concealment of arms; the section 
directly applies only to cases where the import or 
export of arms isattempted. IBRAHIM v. EMPEROR, 9 
P., R. 1912 On: 14 Cr. L. J. 41; 44 P. W. R. 1912 Cr: 
128 P. L. R. 1913 265 


Assam Land and Revenue Regula- 

tion (fof 1886), S. 154—Suit—Declara. 
tion— Settlement with plaintiff -Qubseque®t settlement 
of same land with dfendant © Suit for declaration that 
plaintiff's land wrongly included h defemiant’s settle. 
ment--Misdescription of plot as to number-——Amend. 
ment, if absolutely necessary. 














the Assam Land and Revenue Regulation, 1886, a 
suit is maintainabfe for a declaration to the effect 
that certain plots of land, of which* the ‘plaintiff 
obtained settlement from the Revenue Authorities, 
had been wrongly included within the „plots settlede 
with the defendant. 

Two plots, proved to have been wrongly inoluded 
iu a certain plot of the defendant’s settlement, 
were stated in the plaint to have been so included 
in another plot of that settlement: 

Held, that the misdessription was not absolutely 
fatal even though the plaint was not amended by 
stating the correct plot. Nasir MEA v. Arman Att 
Mea, 17 O. L. J. 118 


Assault. $ee Penaz Cons, s. 353, 


Assignment of decree, effect of, on the 
power of original decree-tolder to apply for exe- 
cution 97 


Attachment before judgment—Property out- 
side Court’s jurisdiction 498 


— Stranger’s property altached in exe- 
cution of decree-—;Money paid under protest—Suit 
for recovery of money against decree-holder—In- 
voluntary payment : 

——— m a order of, whether ann be set aside 
by the successor-in-office of Judge 





KAET ee 





Transfer of decree ~Transferee’s right 
under transferor’s attachment-—Abandonment—Pre- 
sumplion—Intention—Second application for attach- 
men'—Civil Procedure Code (Act XIV of 1852), se. 
235, 276. 
A transferee can rely on the attachment obtained 

by his transferor and subsisting at the date of his 

transfer. 

There may be a presumption in favour of an aban- 
donment when a second application for attachment is” 
made. : 

This presumption may be rebutted by the. conduct 
of the parties. The conception of execution for the 
recovery of distinct sums becoming payable to the 
same decree-holder on different dates as involving 
distinct attachments is unsound. 

The reference in section 235 (j) of the old Code 
to ‘such other methods of execution as the nature 
of the relief sought may require indicates that’ tite 
provision explicitly made is not exhaustive. 

There is no prohibition in law against an applica- 
tion asking for an order in execution directing the 
recovery by means ofan existing attachment of a 
further sum, which has become due under the 
decree in addition to the sum for which execution. 
was originally sought. Karucna Ganeu NAIDU w. 
Kovvort Basava Reppr, 13 M. L. J. 145 i 


Attempt te cheat 680 
Attestation by reversioner 289 


Attorney and client— Refusal by attorney to 
proceed with suit unless client puts him in funds—. 
Discharge of attorney by nimseif— Attorney, change 
of-—Pre-payment of coats. 

When an attorney refuses to proceed with the suit 
because the client does not put him in funds to con- 
duct the litigation, the attorney discharges himself, 


-) f 
Vol. XVII] 
Attorney and client—conold. 


A clfent promised to make a payment on account 
of his attorney’s tosts, but he failed to fulfil the pro- 
mise, upon which the attorney wrote to the client 
pregsing him to make the payment and informing 
him that ‘Sotherwise I shall not be able to proceed in 
your matter” Subseqyently, the client requested 
the attorney to brief Counsel in the suit, but the 
ettiorney refaged unless he was putin funds by the 
client to pay the Counsel’s fees: 

Held, that the demand of the attorney to be paid 
the amount of the dees on the briefs to be delivered 
to Counsel, and his refusal to act for the client unless 
the amount was paid, was a discharge by the attorney 
of himself, and the client was entitled to a change from 
him without pre-payment of his costs. 

The contract of the attorney was an entire contract 
to carry on the litigation fo its termination subject to 
his being paid. The mere fact that the client had 
expressly undertaken to put the attorney in funds, 
which promise the client had not performed, did not 
operate as a discharge by the client. | MOHESHPUR 
Coat Oo. Lp. v. Jorinpra Nata Gurra, 170. W. N. 
278; 40 C. 386 3 


Auction-purchaser, liability of, to dis- 
charge incumbrance merely proclaimed at execu- 
tion sale 461 


Auditors—Ofice of Company 


Auterfois, acquit 
Award. See ARBITRATION. 


Decree on award — Due date for filing award, 
holiday—Award filed on day of re-openiung—-Ap- 
plication to have award set aside, rejeoted— Whe- 
ther appeal lies from decree on award 69 


Benamdar, suit against, in time—Addition of 
principal out of time, whether allowable. 
A principal cannot be added out of time in the 
shoes of his benamdar who has been sued within 
_ time, JAGABANDHU Biswas v. SRINATH EN 


997 
887 


Benamii purchase at auction—Snuit for possession 
against Benami purchaser 246 


Benami transaction ‘ 274 


oo ———Property purchased in 
name of adopted daughter by a Mukammadan— 
Nature of transaction—Marriage settlement. 

+ Where a person brought up a daughter of his wife's 
relative as his own child, bestowed great affection 
on her, married her to a cousin of his, spent a lot 
of money on the marriage, kept her husband as 
khanadamad and. purchased a valuable garden and 
a house in her name with his own money and treated 
that property as belonging to her up to the time 
of her death. 

Hed, (1) thatthe purchase was really for the 
benefit of the adopted daughter and not merely benami; 

(2) that the transaction amounted in effect to a 
marriage settlement by way of gift of the money 
for which the property was purchased. INAMULLAH 

v. AIsHA Br, 21 P. W. R. 1913; 41 P. L. R. 1913 7OS 


Bengal Cess Act (IX of 1880), S. 22 i 








Bengal Estates Partition Act (VIH 
of 1876) 143 
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Bengal Estates Partition Act (V of 
1897) “e. 143 


Bengal Land Revenue Sales Act 
(YII B. C. of 1868), S. 2—Commis$ioner's 
power to review his order, = 
Where certain plots of land were sold by auction 

for arrears of revenue and on appeal the Commissioner 

set aside the sale; but on an application by the auc- 
tion-purchaser angulled his order setting aside the 

sale; . 

Held, that the first order of the Commissioner was 
final and he had no power to review it. Brig NATH 
Ram Gornga v, Nano Kustar Sıxan, 17 C. W. N. 485; 
13 M. L. T. 487; 17 O. L. J. 583; 15 Bom. L. R. 500 

956 P. C. 

Bengal Municipal Act (HI B. C. of 

1884) 


8 
<n ss. 261, 273 cl. (2) 
— Storing hides without license ~“Such local lamits 
as may be fixed’, meaning of—Whether may mean 
whole of Municipal arga—~Resolution, loss or destruc. 
tion of —Evidence —Secondary evidence—If terms of 
resolution may be preswmed—Presumption of oficiat 
acis—Documents wlkiher may be proved inferentially 

—Evidence Act (I of 1872), ss. 65, 78, 114 (e). 

The language used in section 261 of the Bengal 
Municipal Act, is wide enongh to enable the Com- 
missioners of a Municipality to apply the section to 
all places Within Municipal limits or the entire area 
within the Municipal boundaries. 

The word “snch local limits as may be fixed” may 
be applied to the whole and mot only to a part of 
the Municipal area. 

Where the resolution of a Municipality to show 
what local limits were duly fixed for the purposes 
of section 261 by the Commissioners at a meeting 
had been lost or destroyed, and no secondary evi. 
dence of its terms was given under section 65 of the 
Evidence Act: 

Held, that the presumption that official acts had 
been regularly performed, under section 114 of the 
Kvidence Act, illustration (e), could not supply the 
deficiency in the proof, for as a rule, the contents 
of documents could not be proved inferentially ;° and 
that in the. absence of proof that any local limits 
had been fixed by the Commissioners under section 
261 of the Bengal Municipal Ac& no one could 
be convicted of using without a licen® a certain 
premises within the Municipality for the purpose 
of storing hides, ‘in contravention of the provisions 
of section 261. 

It is doubtful whether the penultimate clause of 
section 261 empowers the Commissioners to do mere 
than withhold the license in individual cases, each 
case being considered on its own merits. Mooxran 
ALI v. Corrack MUNICIPALITY, 14 Cr. L. J. 91; 17 


C. W. N. 681 . 
——— 5, 273 (2) SI 
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i 651 
Bengal, ba A Glee ela a Provinces 
and Assam Civil Courts Act (XII 
of 1837),S. 37-— Muhammadan Law—Evidence 
of custom at variance with Muhammadan Law, 
Where a High Court, affirming the decree of a 
Subordinate Judge, ruled that the parties to a suit 
who were Mwhammadans, were not, by virtue of sec. 
tion 37 of Act XII of 188% entitled to give evidence 
with respect tọ an issue relating to a family custom 
z succession at variance with the Muhammadan 
aw: 
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and Assam Civil Courts Act—conclds 


Hel®, that the suit should be remanded to enable 
the parties to file evidence with respedt to’ the issue 
in quéstidn. MUHAMMAD JSMAIL Kuan D, SHEOMUKE 
Rat, 17 C. W. N. 97; 12 M. L. T. 644; (1913) M. W. N. 
27; 17 0. L. J. 143; 15 Bom. L.R. 76 57I P.C. 


Bengal Tenancy Act (Vill of 1885) 
eng 3 y ( À 379 


ss. 11, I ` 
5 SS, 15, 1 G— Succession 
to permanent tenure by holder of inferior interest— 

Notice of succession to Collectog—Want of notice 

effect of -—Recovery of rent--Object of notice. 

The object of sections 15 and 16 of the Bengal 
Tenancy Act, is to give information tothe superior 
landlord or tenure-holder of a change in his tenants 
or subordinate fenure-holders.. e ° 

There is no ground for supposing that the Collector 
keeps any register of the transfer of subordinate 
interests in land, and the object of the notice 
prescribed by the two sections, is not to enable the 
Collector to amend hi3 register. 

Therefore, where the person becoming entitled to 
a permanent tenure by succession, is the same 
person as the holder of the superior interest, then 
itis not necessary for that person ta serve on 
himself a notice of his succession to the inferior 
tenure or to pay to the Collector afee which he 
himself would have afterwards had to withdraw. 
The service of the notice mentioned in sections 15 
and 16 of the Bengal Tenancy Act, is not in sucha 
case a condition precedent tothe institution of 
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rent suits. MorizuppiIn SARDAR V. LAKHAN BAe 
S. 16 254 
a S. 17 712 


——— — S, 29 809 
mama M §S. 37, 105, 109— 
Application jor enhancement oj rent— Withdrawal of 
application without leave to file fresh application— 
Fresh swit for enhancement on same ground, whether 
maintainable—Civil Procedure Code (Act F of 1908), 

0, XXIII, r. 1, sub-r. (3). i 

An applicationunder section 105 caunot be regard- 
əd asa suit 

Even if an application under section 105 has 
been withdrawn under the provisions of Order XXIII 
of the Civil Procedure Code, that would not convert 
it into a suit, which would bar a subsequent suit by 
reason of no leave to file such subsequent suit 
having been reserved, 

A suit for enhancement of rent is maintainable 
even though the plaintiff withdrew a previous ap- 
plication, under section 105 without reserving leave 
to prefer a fresh application or suit. A. B. OHIODITH 
v. Tursi SINGH, 1% C. W. N. 467; 40 0. 428 139 
S., 49 — Under-raiyat 

holding wnder written lease for indefinite time— 

Ejectment—Non-payment of rent. 

Under section 49 of the Bengal Tenancy Act, an under- 
raiyat can be ejected on the ground of the expiration of 
the term of a written lease, or by notice to quit if he holds 
otherwise than under a written lease. Bet if he holds 
under a written I@ase forean “indefinite time, his 
raiyat lessor cannot ejecb him grbitragily. He can 
only do so for non-payment of the rent. He cannot 
eject the under-ratyat by giving him notice under 
section 49 (b). SHanasur Arı v, HADANULLA 82 























+ 
-—— SS. 49 (D), I167— 

Under-raiyat—Ejectment—Notice— Landlord, mean- 

ing of. $ 

An under-tenamt who is not an occupancy-rkiyat 
cannot be ejected by the landlord without the notice 
ae by section 49 (b)tof the Bengal Tenancy 

ob. 

The landlord is a person who, on the” extinction of 
other rights, comes into direct relation with the 
tenant or under-tenant as the case may be. RASIK 
Lat SEN v. KRISUNA MORAN MANDAL, 17 C. W.N. 781 


249 
S. 49 (C)—Notice 448 
SS. 52, 188—sSuit for 


excess land—Act which landlord is authorised to do» 
—Joint landtords—Mitakshara joint family—Swit for 
eacess land Mstituted by two or more members, whee 
ther lies. 


The institution of a suit for alteration of rent on 
alteration of area, under section 52 of the Bengal 
Tenancy Act, is an act which the landlord is authorig- 
ed to do under that Act, within the meaning of sec. 
tion 188, and which must be done by all the joint 
landlords together, or by their representative. 

The Legislature has expressly provided for the per. 
formance of an act, not only by the entire body of 
the joint landlords, but also by their representative, 
But the Legislature contemplated thgt where such 
representative is allowed to act, he must be a single 
individual; in other words, the act must be done by 
2 single agent authorised to act on behalf of the 
entire body of landlords. The Legislature apparently 
contemplated acts done by a common manager ap- 
pointed under the Bengal Tenancy Act. 

Therefore, where a suit for the assessment of rent 
on excess land under section 52 of the Bengal 
Tenancy Act, was instituted by two members of 
a joint Mitakshara family: à 

Held, that they had not instituted the guit as agents 
authorised to act on behalf of all the landlords. 

Quere.—Whether a member ofa joint Mitakshara 
famidy, even if he happens to be the head of the family, 
can be said to be anagent authorised on behalf of 
other members*of the family? Sar: Prosap GARGA 
v. RADHA Nata Marty, 16 0. L. J. 427 197 


~—— Sa 58 cl. (3)—*Cgl. 


lector,” meaning of —Sub-Divisional Officer authoris- 
ed to discharge functions of Collector—Inquiry by 
Collector into case of withholding receipt by landlord 
—Transfer of inguiry to Sub-Divisional Oficer— 
Validity— Jurisdiction of Collector to transfer inquiry 
— Proceeding under section 476, Criminal Procedure 
Code, recorded by Sub-Divisional Officer, if within 
power. 


s * 

A Collector hus jurisdiction to transfer an inqniry 
under section 58, clause (3) of the Bengal Tenancy 
Act, into a case of withholding receipts by a landlord, 
to a Sub,Divisional Officer who is authorized by the 
Government to discharge the functions of a Collector 
under that section. _ 

Consequently, the Sub-Divisional Officer is within 
his powers if in that inquiry he records a proceeding 
under section 476 of the Criminal Procedure Code, 
PHANINDAR SINGH V. EMPEROR, lé Og, L, J. 139; 17 
C. W., N. 571; 40 C, 465 
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—— ~ s. 65 328 
aa Wi e Sa 85, Suh=S. (2)—Sub- 


ë 
lease bye raiyat- Registered permanent sub-lease 
by raiyat, whether void gr not—Registration Act (IIl 
of 1877), ss. 17 cl. (d), 94 l 

ə The effect of sub-section (2) of section 85 of the 

Bengal Tenancy Act renders altogether void any 

sub-lease by a raiyat for aterm exceeding nine 

years, and, therefore a registered permanent sub-lease 
by araiyatis voidand not binding even between 

the parties. TELAM PRAMANIK v. Apu SHAIKE, 170, 

W. N. 468. j 791 

996 


—- ——— S., 86 
—_—- — aaa SS, GO, QGQI—Dealing with 
question as to standard of measurement- Jurisdiction 


of Court in proceeding under sections 90, 91. 
A Court has no power to deal with the question, 





what is the rasi or standard of measurement in a pro-' 


ceeding under sections 90 and 91 of the Bengal Ten- 
ancy Act. AsHuTosH DHAR v. Joy LAL SARDAR, J7 O. 
L. J. 50 621 


-m sS. 91 . 





97, 98, 99, 100 





a ah 


5 


cl. (a), subs. (3), II I A—“A large propor. 


tion of landlords,” meaning of —Application by three 

landlords owning hal} share of estate—Order by Local 

Government on application—Ulira vires—Change in 

wording of section of Act, effect of —Jurisdiction of 

Civil Court—Sutt attacking conditions under which 

order under séction 101 sub-section (2) clause (a) 

passed, if maintainable in Civil Court—Notification, 

issue of —Civil suit to set aside order, barred. 

The expression “a large proportion of landlords” 
in clause (a) of sub-section (2) of section 101 of ‘the 
Bengal Tenancy Act was nob confined to the pro- 
portion numerically, but it referred to the interests 
which the landlords had in the estate, that is, eit 
meant landlords having a large interest in the estate. 

Therefore, an application made by theee landlords 
holding a half interest in an estate, the other half 
interest being held by five landlords, is an application 
by a large proportion of the landlords within the 
meaning of section 101, sub-séction (2) clause (a) of 
theeAct, and an order passed by the Local Govern- 
ment on the application is not ultra vires. 

A change in the wording of a section of an enact. 
ment does not necessarily involve a change in the 
law. Amendments are often made to clear up 
ameter ane such amendments do not alter the 
aw. 

Section 111A of the Bengal Tenancy Act provides 
that no,suit shall be bronghtin any Civil Court in 
respect ofany order directing the preparation of a 
Record of Rights, Therefore, it does not debar the 


Civil Court from jurisdiction to determine that the 
order issued by the Local Government under sec- 
tion 101, sub-section (2), clause (a) was‘ ultra vires 


. 
ale (rp DACARA 
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Tam a —— SS. 93, 94, 95, 96, 
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after the Government had decided that poing and 
had issued the notification, the jurisdictiopohany 
Civil Court to interfere. with the order is barred by 
sub-section (3) of the same section. SECRETARY Or 




















Stars v. PuRNENDU NARAYAN Roy, 440.128 939 
—=——s.104(H) 188 

“—-—— Sa 105 130 

m —— Sa [06, Proviso— 


Court Fees Act (VII of 1870), s. 7, Seh. IT, Art. 17, 
cl, (ut)—Sutt before Revenue Officer under section 
106 ~ Institution fee Rs. 10 — Transfer of suitto Civil 
Court—Institution feg to be determined by Court. 


In the case of a suib brought before a Revenue 
Officer under segtion_ 106 of the Bengal, Tenancy Act 
and claiming those reliefs only which are provided by 
that section, the institutien fee would be that provid. 
ed in clause (234), Article 17 of Schedule IT of the Court 
Fees Act, that is, Rs. 10. 


Bat where such a suit is transferred to the Civil 
Court under the proviso to section 106, the Court is 
not bound to confine itself to the reliefs which in such 
cases could alone be granted by the Revenue Officer, 
and the Coust is bound under section 7 of the Court 
Fees Ach to determine the proper instijution fee and. 
this must be done with reference entirely to the reliefs 
claimed. And where consequential relief is sought, 
the Court should call upon the plaintiff to pay ed 
valorem Oourt-feo. CHANDI ÜBARAN LAHA v, MANORAN- 
gan Coavropapaya, 17 ©. L. J. 416 








a — S. 109 1309 
— S.: IIIA 939 
c ~~ — Sa L47A 809 











S. 148 cl. (h)—“Landlord’s 
interest,’ meaning of—Rent decree obtained by 
ticcadar —Transfer of decree to landlord—Applica. 
tion for execution after expiration of ticca-~Hxecution, 
whether maintainable. 


By the term “landlord’s interest” in section 148 
clause (4) of the Bengal Tenancy Ab is meant the 
interest of the person entitled to receivee the rent 
from bhe tenant at the date of the application for the 
execution of the decree. ° 

The landlord of a village granted a ticca of it which 
expired on June 15, 1908. During the pendency of 
the ticca, the ticcadar obtained a rent decree which 
he assigned to the landlord on June 12, 1908, three 
days before the expiration of the ticca. On Septem. 
ber 22,°19C1, the assignee landlord took ont execution: 

Held, that the.exeoution will proceed in the usual 
way. SHAMBHU Nata SINGH v. SHEO PROSAD SINGH, 
17 O. W. N.278; 17 C. LJ J. 227 “ 689 F. B. 


a — 5, 153 —Second Appeal— 
Amount of annual rent—Deciston—Whether contest 
on point necessary~-Rent suit--Defence that tenant 
evicted by title paramount -- Whether good delence-~ 
Plea to be taken in time. 





— 
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In a rent suit, the defence “that the tenant had 
been evicted by a title paramount and that, therefore, 
he was not bound to payany rent to the plaintif 
might.be taken. 

But the defence must be taken at the proper 
time. Where the tenant pleaded somethirg totally 
different, he canot be allowed to*take the plea of 
eviction by title paramount in seeond appeal for the 
first time. NOURJANI SARDAR dj. BIMALA eee 











GUPTA 

a S. 157 751 
———— m —— — -— Sa 160 372 
—— ———_-——_—_§.167 249,372 
m —_ ——- S: 184 595 
— —————— S. 188 197 
r M S, MOSE) 712 








595 
Berar Land Revenue Code, ss. 4 (4) 

(5) (10) (14), 8641) (2), 205—Pre. 

empon —Survey-number—Paiki-number — Qo-occu- 

pant. 

In Berar, the holder ofa paiki-number, i.e, are- 
cognized sub-division of a survey-number, has no 
right of pre-emption over another patki.number in 
the same survey-number. Musammat GANGU v. 
CHANDU, 4 N. L. R. 16 


862 
862 


. 6 
Bombay City Municipal Act (IH of 

1888), ss. 3, 305—Public street— Private 

street—" Sewer,” meaning of—Pipe laid for carrying 

mere liquid filth. 

The word ‘sewer’, as used in section 8 ofthe Bom- 
bay City Municipal Act, signifies a drain or passage 
to convey off water and filth underground and referg 
to the carrying of other water besides liquid filth, 

A street cannot be said to be sewered by the Cor- 
poration merely because there runs under it a pipe, 
laid by the Corporation, which, though carrying off 
sullage water from certain houses, has no direct con- 
nection with the surface of the street. 

Such a street is a private and not a publio street 
and a noice under section 805 can validly issue in 
respect thereof, : 

The Corporation cannot be said to have undertaken 
the responsibility of maintaiting a street asa public 
street, when their action has been limited to the mere 
provision of a pipe disconnected from the street and 
designed only to remove excrementitious and other 
filthy matter from the houses which happen to adjoin 
the line of the street. EMPEROR v. EDALJI K, PATEL, 














14 Bom. L. B, 1169 267 
— S. 305 267 

Bombay ‘District. Municipaliti 
Act (ill of 1901), si 22 Page 


Bombay Mamilatdars’ 
(il of 1906) < 


Bought and soid note with arbitration 
clause — Old practice of gtamping*with one anna 
stamp instel of eisht annas, not questioned — 
Submission held legal a 9 


Breach of contract 


Courts Act 
416 


520 
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Buddhist Law—Inkeritance—Awratha. gon 
- +466 








~ Gift in unfit, state of mind—Gift 
in contemplation of death—Gift not followed by 
possession—Inheritance-——Preferential treatment on 
the ground of service—Auratha son—Rights eof his 
children—Chaldren of predeceaseg chijd—Dham- 

mathats—Kinwun Mingyi’s Digest, ss. 162, 163, 164, 

A deed of gift executed while the donor was not in 
a fit state of mind to make a disposition of his p8o- 
perty should be declared invalid and of no effect. 

A gift made in contemplation of death while the 
donor is in a very weak state ofthealth and dies with- 
out recovering soon after, is null and void. 

A gift which is not followed by possession is in- 
valid. Where the donee, being a child of the donor, 
has been collecting rents of the gifted property be- 
fore the gift, the collection of the rents after thp 
gift does not establish possession. 

The prop8sition that a daughter should get pre- 
ferential treatment in partition on the ground that 
she attended to the parents more than her brothers 
and sisters has never been assented to as a general 
proposition by the Courts. 

The children of an auratha son who is deceased 
receive the same share as the younger brother of 
their father, and cannot be allowed to receive more 
than their father would have obtained himself. 

The children of a predeceased child, who is an 
auratha child, are entitled to one-fourth of the share 
that their parent would have got 

The first born child is not entitle® as of right to be 
the auratha unless he attains majority and is obher- 
wise fit to take his father’s place as head of the 
family. A first born child dying in minority never 
becomes the auratha, 

In auch a cage, the child next in age who attains 
majority and is competent to fill the position of 
auratha attains that status. 

The status having been obtained by one child, no 
other child can claim or attain that status. Where 
the position of auratha child has once been filled up, 
it does not descend to the next child and so no one 
else can claim it. Ma Su v. Ma Tin, 6 L. B. R. 77; 
5 Bor. L. T. 291 466 F. B. 


eaen Inherttance—Share of paternal 
and materal uncles and aunis of deceased nephew or 

niece—Kinwun Mingy'’s Digest, ss. 103, 296, 308, 

311. 

The paternal and maternal uncles and aunts of a 
deceased nephew or niece should, in the abgeuge of 
any nearer relatives and in spite of the father of such 
nephew or niece having predeceased the mother or 
vice versa, share equally in the estate. 7 
` There is no preference of the paternal over the 
maternal side, Ke Kan Gyi v. Ma Pro, 5 Bur. L. T.’ 
288; 6 L. B. R. 164 497 

















Partition of family property— 
No deed necessary—Oral disposition—Trapsfer of 
Property Act (IV of 1882), s. 53. 

The law tloes not require a partition of Joint family 
property to be effected by an instrument in writing. 

The Transfer of Property Act does not make a 
writing necessary in the case of a partition. 

A subsequently executed deed does no more than 
possibly perfect the title of the children. 

A deed executed after an attachmenp has been re- 
moved, is valid. CHockaLincaM HETTY v. MAUNG 

Yauna NI, 5 Bur. L, T. 296; 6 L. B. B, 170 524 
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a 
Burden of proof—Allegation of document to 
be forged i 853 





——’—— —Allegation that no interest 
passed by sale 274 








= ——Impartible estato—Usage à 
d 
—— — Re-union after separation 
s : 55 


a Waaa 


of way 





User as of right--Right 
ail 


$ 
= —— Ejectment sutt—Title —Pos- 
session—Practice-—Concurrent findings. 


In a snit for ejectment of persons, admittedly in 
_ possession of lands from which it is sought to eject 
them, it lies upon the plaintiffs to prove nob only a 
fitle as against the defendants to the possession, but 
to prove that the plaintiffs had been diSpossessed or 
had discontinued to be in possession of the lands with- 
in the 12 years immediately preceding the commence. 
ment of the suit, 

The concurrent findings of the two Courts below on 
the question of genuinenoss of a sanad (which is a 
question of fact) are conclusive. DHARANI KANTA 
LAHIRI v. GABAR ALI KHAN, 18 M. L. T. 185; (1918) 
M. W. N. 157; I7 C. W. N. 389, 17 ©. L. J. 277; 15 
Bom. l. R. 445 7 








—— Swit for possession by zemin- 
dar —Defendant tenant claiming land in swit as part 
of his jote-——-Defendant’s land bounded on two sides 
by zemindar’s khas land—-Burden of proof, on whom 
rests. 





A zemindar sued for khas possession of certain 
land against the defendant who was the tenant of the 
plaintiff and who claimed the land as part of his jote. 
The defendant’s land was bounded on two sides by the 
khas land of the plaintiff: 

Held, that as the plaintiff's title.as landlord was ad- 
mitted and the defendant put forward his title as 
jotedar and maintained that it applied to the land 
in dispute, the onus was on him to prove that 
this was so, and not on the plaintiff to prove 
the contrary. SONATON GOSWAMI V., GANESH ORANGA 


93 
Calcutta High Court Ruies, rule 
No. 426 954 


Calcutta Police Act (IV of 1866 as 
amended by Bengal Act Ill of 
910), ss. 62A (4), ILO2ZA—Forbidding 
person from laking part in orocession when it is not 
itself prohibited—Public notice of order, when to be 
given, 


Clause (4) of section 62% of the Calcutta Police 
Act, 1866,as amended by Act III B. C. of 1910, 
enables the Commissioner of Police, when he con- 
siders it necessary for the preservation of the public 
peace ahd the publio safety, to prohibit a procession 
or public assembly; but does not enable him to 
forbid individuals to join any procession or public 
assembly which may be formed or held. 

It is illegal, when a procession itself ig not pro- 
hibited, to prohibit a person from taking part in it, 

~ Section 102 A of the Calcutta Police Act, 1866, 
as amended by Act III B. O. of 1910, only lays 
down the pro€edure to be followed when public notice 
is required to be given by some other provision in 
the Act. Clause (4) of section 62 A of the Act 
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Calcutta Potice Act—concld. 


requires that an order made thereunder shonjd be 
in writing but does not require that public rotice 
should be given of it. Leagar Husain v, IêPFROR, 
14 Or, L. J. 125; 17 0. W. N. 505 68 


— —— sS. IO2A 685 


Cantonments House Accommdda~ 
tion Act (ILof 1902), ss. 6,8, 9, I8, 
2i—Dispute as to rent—Rejerence to arbitration 
committee—Decision of committee final- ~ Military 
Officers, meaning of — When amount of rent is matter 
of contract—Procesture~ Fresh appropriation. 

When there is a dispute between the owner and 
the tenant as to the rent of a house situated in a Can- 
tonment and the matter is referred to the arbitration 
committee appointed underthe Cantonments House 
Accommodation act, i902, tae decision- of the com- 
mittee is final and is binding on both parties, wheter 
the committee was asked to consider the question of 
alterations and improvements or not. 

The words ‘a Military Officer’ and ‘the Military 
Officer’ in sections 6, 8 and 18 ofthe Act refer only to 
the partioular Military Officer, af whose instance a 
notice is issued under section 9 and not to his succes- 
sor-in-office. 

The Act cqntemplates a fresh appropriation of rent 
whenever the owner of a house in Cantonment refuses 
to let it at reasonable rent toa military officer, who 
can bring himself within section 8 (2) of the Act. 

Where the procedure prescribed by the Act is not 
followed, the amount of rent payable by a military 
officer is a matter of contract, expressor implied, 
between the owner and that officer. RAHIM BAKSH ð. 





S. M. Rron, 11 A. L. J. 129 708 











ss. 8, 9, 18, 2I 
708 
Cause of action —Mutation of name—Subse- 
quent suit for profits —Fresh cause of action —Limita- 
tion. 

A. executed a sale-deed in favour of B. in 1897. 
Shortly after the sale, mutation of names was effected 
in favour of B. C., a brother of A., was not a party 
to the mutation proceeding. In 1910, Bs son 
brought a guit for profits to which C.w@s impleaded 
as a party and obtained a decree. Shortly Q@fter this 
suit, Q. brought a suit for declaration that the sale in 
favour of B. was invalid: 

Held, that the suit was*within time. Whatever be 
the effect of mutation proceeding in the name of B. 
the suit for profits against C. was a fresh invasion 
of his right and gave a fresh cause of action. Mrtap 
CHAND v. MEHARBAN SINGH 228 


Strangers property attached 
in execution of decree—Money paid wnder® protest— 
Swit for recovery of money against edecree-holder — 
Involuntary payment—Coercion—Contract Act (IX of 
1872), ss. 15, 69, 70, 12 — Civil Procedure Code (Act 
XIV of 1882), .s. 278 et seq. 

For the purpose of deciding whether the plaint 
discloses a cause of action, the allegations in the plaint 
must be taken to be true in fact. 

The proceduy referred to in section 278 et seg. of 
the Civil Procedure Codé ise merely® permissive. A 
stranger whose property has been seized under an 
attachment may apply under section 278 but his 
failure to do so does not in any way affect his right to 
take any other lawful alternative. 








» aiii 
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4. 
Cause of action-—conold. 


Section 15 of the Contract Amt f8rms part of a 
chapter which specifically deals with the requisites of 
a valid contract. The definition of’ coercion in sec- 
tion 15 applies only to the consideration whether there 
has beé™¥ree consent to an agreement so as to render 
it a contract. The definition has no application to the 
word coercion as used in section 72 of the Contract 
Act, The word i$ used in section 72 in its general 
and ordinary sense as an English word. 

‘A. held a decree against B. In “execution cf the 
decree, A. attached the property of C., who paid under 
protest the sum claimed under the decree. C., then, 
brought a suit against A. claiming a return of the 
money so paid and damages for illegal attachment: 

Held, (1) that the plaint disclosed a cause of action 
and the suit was maintainable ;°. 

(2) that the payment of the decretal money by C. 
was an involuntary payment produced by coercion; 

(3) that O. was not bound to ‘proeee@ against B. for 
the” recovery of the money paid. Kanuaya Lar v. 
NATIONAL Bank or INDIA Lp. 17 O. W. N. 641; (1913) 
M. W. N. 406; 13 M. L. T. 406; 11 A. L. J. 413; 17 C, 
L. J. 479; 15 Bom. L, R. 472; 186 P. L. R.1918 

949 P. C. 

Central Provinces Tenancy Act (XI 
of 1898), ss. 46 (3), 47, 95— Occupancy 
right, transfer of—Procedure to be foliowed by land- 
lord to avoid transfer—Application to Resenve Officer 

—Suit in Civil Court, whether lies. 

Section 46 clause (3) of the Central Provinces 
Tenancy Act, means that an occupancy right is 
transferable but that ta‘ansfers may be avoided by the 
landlord by following the procedure laid down in 
section 47 for recovery of possession, that is, by mak- 
ing an application toa Revenue Officer within two 
years from the date of the tenant’s parting with pos- 
session of the land. That is the only method by 
which the transfer of an occupancy right may be 
avoided. The jurisdiction of the Civil Court is barred 
in this matter by section 95. 

Therefore, where the application of a landlord to 
avoid the sale of an occupancy right was dismissed 
on the ground of limitation as having been made 
more than two years after the sale, and the 
landlord brought a oivil suit for precisely the 
same relief: 

Heid, thatthe suit was not maintainable. BAIKUNTA 
Naru Misra v. Lasoo Naa, 17 O. W. N. 621; 17 C, L. 
J. 646 : 273 





MEGAN ——— 8 47,95 273 
Certificate of Coilector to sue—Con- 
struction 353 


-~——-— Of Sale —Alieration— Amendment 
as to share of property sold—-Power of Court—Civil 
Procedure Code (Act V of 1908), ss. 115, 152, 153. 
A Court kas no jurisdiction to amend a certificate 

of sale so as to show the purchase of a larger share 

of the property than what was gtated in the sale pro- 

clamation, Nazır AHSHAN v. DALIP Manton 725 


Chakran land—Patni mehal—Siit for posses- 
sion of Chakran land, whether suit jor specific per- 
formance cf contract. 





The general rule is that an action for *possession of 
chakran land inclu@ed in a Satni, cannot be an action 
for specific performance of centract. If there is 
no scope for an action for specific performance, there 


. , INDIAN VASES. a 


' Charitable Trust. 


(1913 


Chakran land—conod. Te. 


Z ® 
is no possible ground for the zemindar to kegp* the 
patnidars out o£ possession or to ask them to do 
anything except to pay the Collectorate’ assessment. 
ABADHAUT BANERJEE V. KANIZ FATIMA 2 


; 6 
Charge. Sel CRININAL PROCEDURE Cong, ss. 233 
To 239. 


————— Of forgery 881 


——--- ——, whether may be created by aaa 


——— —— Mortgage-deed attestedeby only one witness 


“AI 


Cheating. See PenAL Cont, ss. 415 ro 420. 


Chenab Colony—Capitalist grant—Agree- 
ment for joining other person as grantee 5 


for unpaid purchase-money 
See TRUST. 


Civil Procedure Code (Act XIV of 
1882), S. 13--Res judicata—Application for 
review, whether suit— Compromise-—Suit for rectifica- 

tion of compromise— Compromise merged into decree— 
Whether, if case be made out for rectification of 
compromise, plaintiff may be given decree for 
rectification of decree based on compromise—Techni- 
cality—Specific Relief Act (I of 1877), s. 31. 


An application fer review is nota snit within 
the meaning of section 13 of the @ivil Procedure 
Code of 1882. 

Therefore, & suit cannot be barred by res judicata 
by reason of the rejection ofan application for review 
of the jadgment in a previous suit made upon the 
game ground asthat put forward in the sesond 
suit. 

The plaintiff sued merely for the rectification of a 
compromise which had merged in a decree, and not 
for the rectification of the decree: 

Held, that the technical omission in the plaint to 
ask for relief inthe formof the rectifeation of the 
decree should not be allowed to stand in the plaintiff’s 
way and that if hecould make out a case for the 
reotfication of the compromise, he should be given 
a decree for rectification of the decree based on the 
compromise, RISE CHANDRA PAL v., TRIGUNA wa 
PAL 





a S. 30 67 


—_———— —— —— Sa 30—Representatrvé sawit 

—Decree— Compromise pending appeal—Renuncia- 
tion by decree-holders of advantages conferred by 
decree, whether binding on class represented by decree. 
holders. 





* . 

Persons conducting a suiton behalf of themselves 
and others, with the leave of the Court obtained under 
section 80 of Act XIV of 1882, have power to enter 
into a compromise so as to bind those whom *they 
represent. And it makes no difference that that com. 
promise was effected after the decree obtained in the 
first Court and pending appeal or even that, by the 
compromése, the decree-holders have renounced the 
benefits of the decreein whole or in part, provided 
the compromise was not unreasonable, fraudulent or 
dishonest. KARISHNAMACHARIAR v. CHINNAMMAL, 24 
M. L. J. 192; 13 M. L. T. 151; (1913) M. WON. 3 


- - n 
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ene musana ee aeee 

attorney Power authorising agent to do all acts re- 

lating to ewecution of decree--Hwecution application 
y agent—Application in accordance with liw- 
imitajion— Construction of docwiment—Stamp. 

A poWer-of-attorney executed in favour of a person, 


authorising him to prefent applications for execution . 


of decree, torealise amounts due to the deoree-holder, 


to compromise the claim and to do all other acts relat- ` 


ing to the execution of the decree is a general and not 
a special power-of-attorney. 

An application by an agent acting under such a 
power-of-attorney for execution of a decree obtained 
by his principal is an application in accordance with 
law for purposes of limitation. 

The legal nature of a document must be determined 
* by its contents and not by the value of the stamp 
duty paid for it. WeNEATRAMANA @IYAR v. NARA- 
SINGA Row, (1918) M. W.N. 72; 13 M. L. T. 114; 24 
M. L. J. 180 135 








PERN KENE — S, 230 455 
——— er a m Sa 35 691 
— — S, 244 (c) 586 











S. 258—Civil Procedure 
Code (Act V of 1908), s. 115, O, XXT, r. 88-—Claim— 
Execution of money decree—Mortgage decree, enecu- 
tion of-——Whether claim allowable in enecution of 
mortgage decree—Jurisdiction—Court has no juris- 
diction to entertain claim application in emecution of 
mortgage decree. 

Proceedings by way of claim under section 278 of 
the old Code of Civil Procedure, corresponding to 
Order KAT, rule 58 of the present Code, are applica- 
ble only to cases of money decrees where properties 
have been attached, and not to cases where pro- 
perties have been directed to be sold under mortgage 
decrees. f 

Therefore, in execution of a mortgage decree where 
properties gre not attached, the Court has no juris- 
diction to entertain “any application for claim or to 
pass any order upon it. If it does so, the High Court 
will interfere under section 115 of the Oivil Proce. 
dure Code. Harr Monan DALAL v. LAGHMICHAND 


215 
S.268(a) 205 
ee ee OTE. 6 691 
——-— S. 278 et seq 949 


~ S. 283—Jurisdiction— 

Suit to establish right to attached property—Value of 

suit. 

In suits for establishment, of right in respeot of 
property attached in the execution of a decree, gener- 
ally the question of jurisdiction must be determined 
entirely on the nature of the relief sought. When the 
rigþt to maintain the attachment as between the 
objector and the decree-holder is all that is in dis- 
pute, the value of the suit is the decretal amount; 
but if in the plaint the objector seeks for a declara- 
tion of his own title as against both the degree-holder 
and judgment-debtor, which covers the whole pro- 
perty, the value of the suit is the value of the pro- 
perty involved. Whether the judgment-debtor con- 
fesses juggment, or denies the claim and it is decided 
after trial of the issues, is immaterial. Of course, 
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eo x x 
S. 37—General power-of- e this does not cover the case when the judgment. 


debtor, though ,pro forma a party, has no igterest of 
any kind in the decision, but a confession of Judgment 
is not equivalent to an absence of interes SARDAR 
BEGAM vu. MERR CHAND, 38 P. W. R. 1918; 89 P. L. R. 
1918 820 


—— — S. 37 S—Secong swit on 
a different cause of action. 
Section 373, Givil Procedure Code, 1832, cannot be 
a bar to a fresh suit based on a different cause of nc. 
tion, SOMASUNDARA AVALAPPA NAICKER V. MURUGAPPA 
CHETTIYAR, (1918) M. W. N. 86,12 M. L. T. 571; 28 
M. L. J. 653 œ 49 














— S. 407 (C)—Civil Pro. 

cedure Code (Act V of 1908), O. XXXIII, s. 5 (d)— 
Cause of action —Materials to decide question — Juris- 
diction—Statemert.in plaint --Objection on ground 
of reference and award, a 


Section 407 (c) of the old Code of Civil Procedure, 
which corresponds to Order XXXIII, rule 5 (d), does 
not refer solely tw a question of jurisdiction; the 
applicant must make out’ that he has a good subsist. 
ing prima facie cause of action capable of enforce- 
ment in Court and calling for an answer. ~ 

The mere statements in the plaint, which accom- 
panies an application for leave to sue as a pauper, 
cannot be accepted as the sole materials over which 
a decision as to whether the applicant’s allegations do 
or do not show a right to sue must depend. 

An objection toa suit being registered in forma 
pauperis, on the ground that the contract sued on 
provided for reference of all disputes to arbitration 
and that reference having been made, an award had 
been delivered, should be considered in order to ag. 
certain whether the petitioner has a cause of action. 
J. Rusramgr AND Co. v. Hussain Kuan, 29 P. W. R. 





1918; 58 P. L. R, 1913 491 





iang ngi rarianang, 








— S. 539—Swit by “ners 
newt entitled to be trustee. y person 
Section 539 of the old Civil Progedure Code is noi 
applicable to a suit instituted by a person having a 
special right, such as one next entitled to be the 
trustee of the charity. Such a person can file a suit 
without obtaining the sanction provided by the sec. 
tion. SAVALA CUNNIAH (HETTY v. THERUVENGADA 
RAMANUJACHARIAR, 24 M. L. J. 48; (1913) M. W. N. 


368 4 
—— maan ——— S. 545 (c) 900 


Civil Procedure Code (Act V of 
1908)—Extension of time fixed b? pre-emption 
86 





decree . 





ss Sa 2 122 
— = — S., 3—Court of Second 
-Appeal disposing of questions of fact not determined 
by first Appellate Court, 


Under the present Code of Civil Procedure (Act V 
of 1903), a Gourt of Second Appeal can itself dispose 
of a question of fact hot determined by a lower 


PENA Ceurt. Ser RAM v. Ram Lan, LL A. L.J, 


sena tn “edian re aia 
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Civil Procedure Code-—(1998)—contd. 


S. I 1—Res judicata bot- 

ween c&@defendants—Conflict of interest—Decision 

of rightg between defendants * > HIZ 
» Y 


—— $. []—Oaths Act (X of 
1873), ss. 9, 10, 11-—Decision of Court on.oath of 
parties —Subsequert litigation between same parties 
— Res jifdicata. : À 
The effect of an oath taken under tho. Oaths Act is 

merely to furnish conclusive evidence on the matter 

to which it relates, whether the matter would be 
decisive of the whole controversy between the parties 

or only a part of it, . 
The decision of any matter direotly and substan- 

tially in issue in a former suit between the same 

parties is res judicata in a subsequent litigation bet- 
ween them, although the decision was based on the 
oath of one of the .parties or of a wijness in the for- 

mer suit. SANYASI BARITYA v. ARTASWARO, 24 M. L. 

J. 321; 13 M. L. T. 261; (1913) Me W. N. 220 835 

—— S. [1—Finding on issue 
not specifically covered by platntiff’s prayer—Res 
judicata. 

Per Sadasiva Atyar, J.—A finding on an evidentiary 
matter which has been directly and substantially in 
issue between the parties, though not covered by the 
prayers in the plaint, will be res judicata in A future 
suit relating tothe same matter, BoMMIREDDIPALLI 
CAINNA VENKAYA V. SECRETARY OF STATE 02 


Se Il, 0. 2, Rr, I, 
2—Mortgage—Morigagee paying part of consideration 
and recovering amount by swit—Second suit after 
payang previous mortgage decree--Res judicata— 
Waiver ~-Estoppel—Bar of second suit —Subrogation 
—Mortgagee paying ‘of prior mortgage decree— 
Remedy-—Transfer of Property Act (IV of 1882), s.74. 
. Å., 9 mortgagee, uhdertook to pay off various debts 
of his mortgagor including a previous mortgage- 

decree in favour of a prior mortgagee, B. 

He paid off all the debts except the decree and sued 
for the recorery of these debts. 

Subsdquently, he paid off the mortgage decree and 
sued for the recovery of the amount due thereon; 

Held, (1) that the right to enforce the mortgage of 
B. was distinct dront the right on A.’s own mortgage 








— tananan 





Lal 

















mat ae 














~ 


nd; 

(2) that the suit was not, barred by section 11 or 
Order IT, rules 1 and 2, Civil Procgdure Code; 

(3) that A. could not be supposed to have waived 
his right to enforce the mortgage of B.; 

(4) that A. was not estopped from enforcing the 
right acquired by paying off B.’s mortgage. 

The proper remedy of a mortgagee, who pays off 
a prior mortgage decree, is not to proceed in execution 
on the mortgage fecree but to institute a fresh suit 
on the right acquired by him by paying off the prior 
mortgage. SUNDARA Repprar v. Supping Kounpan, 
24 M. L. J. 28; 13 M. L. T. 266; (1913) M. W. N. 369 

; GIO 

— S. Ll—Res judicata— 

Morigage suit by subsequent mortgagee— Admission 

by subsequent mortgagee of prior mortgage -Prior 

mortgagee party to swit but making noglefence to 

prove his debt-- Subsgquent syit Vy prior mortgagee 

not barred by res judicata. a 

A subsequent mortgagee brought a suit on tho basis 
of his mortgage and made the prior mortgagee a party 
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Civil Procedure Code—(1908)—contd.*. 


“to the suit. He admitted the prior morigage and 


desired to redeem it. The prior mortgagee, how- 
ever, did not put in any appearance. The Court gaye 
plaintiff a decree fomsale of the property but declared 
no charge on the property in respect of the” prior 
mortgage. Subsequently tl prior mortgagee 
brought a suit for sale’of the property on the basis of 
his mortgage: i 

Heid, that the suit was not barred by res judicata. 
oe PANDE v, INAYATULLAH, 11 4. L. J. 67; 85 

c1 











S. II—Res juđicata— 
Conditions requisite for operation of rule not stated 
in plaint— Suit for restitution of conjugal rights — 
Wife absent— Decision as to factum of marriage —No 
bar to decision of same point in subsequent suit. 
Where all the @nditions requisite for the applica- 

tion of the rule of res judicata are not stated in the 

plaint, it is impossible to say that on the face of the 
plaint the suit is barred under section 11 of the Code 
of Civil Procedure. 

In a previous suit for restitutionof conjugal rights, 
the principal defendant, the alleged wife of the 
plaintiff, was not served with a summons and never 
appeared in Court, which, however, decided that no 
marriage was proved’ between the parties. The 
plaintiff sued again [or the same relief: 

Held, that the decision in the previous case was not 
given upon an issue arising out of the pleadings of 
the parties, and, therefore, it could not operate as 
res judicata as regards the question of the factum 
of marriage between the parties in the .subsequent 
suit. Mani CHAND v. Musammat SHUKRI, 75 P. W. R 
1918; 194 P. L. R. 1913 


007 


- S. I l—Res judicata— 
Previous suit by vendor ajter sale—Subsequent suit 
by vendee-—- Ejectment—Estoppel. 

A. sold certain house to B. In the deed of sale, 
there was a covenant that A. would obtain posses- 
sion of the property sold and then pass it on to the 
vendee. The house was in possession of one OQ, 
Subseqyent to the sale to B., A. sued C. for ejectment. 
In that suit, A. appeared as a witness to support the 
case of A. but failed to make any mention of the 
sale to him. The question of title was decided in 
the suit adversely to dA. Subsequently, B. sued C. 
for possession @&f the house: 

Held, (1) that the subsequent suit by B, wae 
barred by the principle of res judicata; 

(2 that B. was estopped from saying that he was 
not bound by the result of the previous suit. 

A decision of title operates as res judicata in a 
subsequent suit when thesprevions suit was for oject- 
ment. Hussain Binrv. Jagan Natu, 104 P. L. R. 
1913; 85 P. W. R. 1918 




















S. l I, EXD. IV—Omig- 


sion to claim maintenance in a partition suit 764 


——— S. 11, Exp. [V—Res 
judicala— Suit by transferee from widow for redemp- 
tion—-Morigagee urging in appeal his reversionary 
right Overruled for not raising it in first Court 
Subsequent suit by mortgagee claiming reversionary 
title after widow's death, 

A. mortgaged his land to his daughter’s son,®8., and 
died, leaving behind him C. widow of his predeceased 
son, B. and ÇC. entered into an agreement, by which 
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Q. was recognized as representative of A., and she ins 
her turn,accepted the mortgage of B. and, further (. 
was tg occupy half the land for her life-time, and as 
gegards the other half, she gave up her rights in it in 
favour. of B. and declared him #o’be entitled to the 
whol of it*after her death. This agreement was not 
registered. R i 

‘ Subsequently, in 1887, C. sold the whole of the land 
to D., one of the collaterals of A. D. brought a suit for 
redemption of Bs mortgage. B..pleaded that O. could 
not alienate ingface of the agreement. The agree- 
ment being inadmissible in evidence for want of re- 
gistration, the suit was decreed. In his momoran- 
dum of appeal to the Divisional Judge, B. for the firss 
time urged that he was the sole reversioner to A. and 
C. was only entitled to maintenance. The appeal was 
dismissed on substantially the same groundsas those 
on which the suit was decreed in the first Court. On 
further appeal, the contention that B. was the nearest 
heir of 4. as his daughter’s son, was overruled by the 
Chief Court on the ground that since it had not been 
raised in the trst Court, B. could not raise it for the 
first time in his appeal to the Divisional Judge. The 
judgment of the Chief Court concluded by acceptance 
of D. asthe nearest reversionary heir of A, anda 
decree for redemption in his favour. 

C. died in 1897, and then B, brought a suit for 
possession of half of the land, on the ground that he, 
as the daughter’s son of A., had a right to succeed on 
the death of C. to the land in dispute, and that the 
sale thereof by her in favour of D. was made without 
consideration or necessity. The defendant resisted 
the suit upon the ground, inter alia, that the plaintiff 
B. was not A.’s heir, and that the sale was for consider- 
alion and necessity: 

Held, that the rule of res judicuta did not apply to 
the facts of the case, because 

(a) the decision of the previous snit by the Chief 
Court overruling the contention of B. as to 
his reversionary title was based upon the 
pleadings of the partiesin the case then 
before the Court; itdid not finally decide 
that B. was not a reversionary heir of A,; 

(b) O. being entitled to hold possessiow of As 
estate during her life, it was not competent 
to B., a mortgagee nnder*@O. to resist the suit 
for redemption brought by a transferee of 
her interest in the estate by pleading, so 
long at least as the widow was alive, want 

. of consideration or legal necessity for the 
transfer by the widow of her equity of re- 
demption, and thus, Explanation IV of seo- 
tion ll of the Code of Civil Procedure had 
no application atall, NIHAL SINGH v. HIRA, 
82 P. L. R.*1913; 91 P. W. R. 1918 787 


— ns ns SS, ZO, Al —Jurisdic- 

tion—Place of suing—-Supply of goods at particular 
+ place—Suit jor damages jor non-delivery—Appeal— 

Objection as to place of suit. i 

A., carrying on business at Delhi, entered into a 
contract with B, working at Lahore, by which B, 
contracted to supply flour to A. A payt of the flour 
was consigned by B. to himself at Delhi and not to A. 
The railway receipt was endorsed by B. in fayonr of 
a bank which realized the price from A. and handed 
over tle receipt to d. A. sued B. at Delhi for damages 
for non-delivery of the remaining flour: 


e 
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6 

Heid, that as th8 goods were to be delivered and 
paid for at Delhi, the Delhi Court had jurisdiction to 
try the suit. ke 

An objection as tothe place of suing should not 
be allowed by an Appellate Court anlegtRere has 
been consequent failure of justice, SURAT BHAN v. 
PUNJAB Cotron Press Co, Lp., 45 P. L. R. 1913; 40 P. 
W. R. 1918 4 . 130 


— raaa A — Se 2I 130 


S. 47 — Appeal — Ques- 
tion only between judgment-debtors — Judgment-debt- 
ors, effect of deposit made by one—Equities between 
judgment-deBtors—Eunecution of decree, questione 
which can be decided in—Possession, delivery of, 
jointly to judgmént-debtors. 

A. and B. were both judgment-debtorsin a decree 
for sale obtained by the mortgagee which provided 
that ifthe mofigage money was paid, possession 
should be given to “the defendant.” One of the judg- 
ment-debtors deposited the whole amount of decretal 
money and the Oourt executing the decree made over 
the possession of the entire mortgaged property to the 
judgment-debtor who deposited the money. The 
other judgment-debtor appealed. Ib was contended 
that no appeal lay inasmuch as the matter was not 
between the decree-holder and the judgment-debtor 
but betfveen the two judgment-debtors themselves, 
and, consequently the case was not covered by sec- 
tion 47, Civil Procedure Code: 

Held, (1) that the order of the lower Court having 
been passed under section 47, the appeal could lie; 

(2) that the Oourt executing the decree had 
nothing whatever to do with the equities arising in 
the case between the judgment-debtors in consequence 
of the deposit of the decretal amount by one of thom; 
it should, therefore, have delivered possession to both 
of them jointly in proportion to their admitted sharos 
in the equity of redemption; 

(3) that the singular word “the defendant” in the 
singular included the plural, and that the intention of 
the decree was to provide that in the event of pay- 
ment being made, possession should be giver to the 
defendants, A. and B. Mazanar Aut KEAN v. llus- 

3I 
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SAINI JAN 


———-— —--—~ Sa 7 (2)—Decree for 
specific performance of contract of stle—Application 
for ewecution of decree eonverted into suit for posses- 
ston. è 
Where the decree, in a suit for specific performance 

of a contract of sale, was satisfied by execution of a 

registered deed of sale, and the decree-holder, instead 

of suing for possession of the property under the sale 
dead, took out execution for possession: 

Held, that under para. 2 of section 47 of the Civil 
Procedure Code, 1908, the applicant should be allowed 
to convert the application inte q plaint for possession 
by paying the required Oourt-fee thereon. 

In execution of a decree, the decree itself is what 
must be looked at. SHANKAR Das v. Duro Mat, 22 
P. W. R. 1913; 40 P. L. R. 1913 700 


Te m ee ți Sy GB ig not governed by 
section 6 of the Limitation Act 586 


S. 48 — Fraud — Literal 





ea E 


— 
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meaning. 
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Any improper means resorted to in order to pre- 
yent exea@ntion would amount to fraud under sec- 
tion 48, Civil Procedure Code, NATHURAM Sivaer v. 
Krisone MMeraroLTHY, (1913) M., W. N. 182; 13 M. L. 
T. 226 -> 1008 








——;—- S52 °‘ 510 


ss. 52, 73—Rateable 
distribution—Decree against deceased*jagirdar——Heir 
of jagirdar remitting money to Court for his own 
personal decrees—Right of decree-holder to share of 
money. 








pa ad 


A. held a decree against the assets of B., a jagirdar 
who had died; the deoree expressly provided for 
hypothecation of jagir. The jagir had descended by 
the rule of primogeniture to B.’s nephew, G. Several 
decrees were passed personally against C., who 
remitted to the executing Court considerable sums 
from his jagir receipts for liquidating these debts, 

A. applied for rateable share out of these sums: 

Held, (1) that A. was not entitled to share the 
sums with the personal creditors of C.; 

(2) that the sums could not be attached in execution 
of A.’s decree and as they were voluntarily remitted 
by C., the Court was bound to apply them to the 
purpose specified by C. JHANDU MAL v. Faiz ALI 
Kuan, 42 P. W. R. 1918; 65 P. L. R. 1918 55 


— ——-- Se 66--Benami purchase 
at auction—Suit for possession against bonami pur- 
chaser. ` 








— 


A house was purchased by Á., widow of B., in the 
nameof O. The house formed part of B.’s estate and 
remained in possession of A. during her life-time. C, 
never pretended during the life-time of A. that the 
house had really been purchased for his benefit: 

Held, that a suit by an heir of B. for possession of 
the house against the heir of C., after the life-time of 
Á., was not barred by the provisions of section 66 of 
the Civil Procedure Code. Narain DEI v. DURGA DEIL, 
11 A. L. J. 101; 35 A. 138 246 


S. 73 — Decree against 
deceased jagirdai*-Heir remitting money to Court 
8 


NT SN kananga 








—_—_—- ——-——. S 73 — Deposit for setting 
aside sale 839 














S.92(1)—Muhanmadan 
Law—Wakf—Sutt for removal of Mutwalli—Trust. 


A suit to remove a duly appointed mutwalli of a 
trust, created for a public purpose of a religious or 
charitable nature, cannot be instituted, save in con- 
formity with the provisions of section 92 of the Civil 
Procedure Code. Salyap ALI v, ALI Jan, 11 A. L.J. 
25; 35 A. 98 = 573 
edian ia - Sa 96 : 122 


: —— Sa 97, 0. 34, rF. 
4, 5—Appeal against preliminary decree for 
sale—Final decree subsequently passed—No appeal 
from final decree—Reversal of preliminary decrees, 
effect of. , 


e | | : 
If a preliminary decree is reverse, the final decree, 
so far as it is dependent thereon, falls with it and 
becomes inoperative, 








ed 
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The passing of a final decree for sêle, subsequent 
to the filing of an appeal against the preliminary 


+ 


decree, is no bar to the hearing of the appeal agaiẹst 


the preliminary degree, even though no ‘appeal has 
been preferred against the final decree.” Kuppusamy 
AIYAR v, Beeman Bor ANMAN, 27 M. L. J. 190; 13 M. 
L. T. 299; (1913) M. W. N. 173 , 730 
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——— Sa [O2Ze— SecondjAppeal 
—Order passed in execution cf decree of Small Cause 
Oourt nature. 





` No second appeal lies from an order passed in exe- 
cution proceedings arising from a decree in a suit of 
Smali Oause nature of less than Rs. 500 in value, seo- 
tion 102 of the Civil Procedure Code being applicable 
to orders passed in execution proceedings as well. 
KAsHMIRI BANK, LD., FYZABAD V JAGMOHAN SINGH 


~ 


E ee ee ag 104 (2), 0. 43, 
F. I (A)—Order of Appellate Court that first Court 
had jurisdiction—Remand—Further appeal not al- 
lowed— Revision. 


Where a Court, finding that it has no jurisdiction to 
hear a suit, returns the plaint for presentation to the 
proper Court and the Appellate Court sets aside that 


order, no further appeal lies against ¢he order in 
appeal 


= 


Such an order is also not open to revision. CHHABU 
Mian v. HAR Onarn Das, 119 P. R. 1912; 48 P. W. R. 
1913; 101 P, L. R. 1918 i 529 


— S. I 1O— Privy Council 
Appeal—Substantial question of law involved —Pre- 
sentation of a document for registration. - 


The person who handed a document to the Sub- 
Registrar was not a person authorised to do so under 
section 33 of the Registration Act, 1877.” Prior to 
the registration, however, there were present before 
the Sub-Registrar, assenting to the registration of the 
bond, fersons who were authorised to present it 
for registration. he question was, whether under 
the circumstances, the document was validly pre- 
sented for registration: - 











‘Held, that it“vas a substantial question of law and 
the case was a fit one for appeal to the Privy Council. 
JAMBU PRASAD v. AFTAB ALI KHAN 126 








—————— Sa LIO—Privy Council 
Appeal-- Substantial question of law, meaning of— 
Whether second suit for, redemnjion maintainable. 


Where on a question of law there has been a differ- 
ence of opinion between the various High Courts and 
there has also been a difference of opinion among the 
Judges of one and the same Court, the question in- 
volved must be considered to be an important one 
and of general interest and, therefore, a substantial 


question of law within the meaning of section 100 of 


r 


the Code of Civil Procedure, 


The question whether a second suit for redemption 
can be brought when a previous one has been decreed 
and this former decree has not been execut@l, is a 
substantial question of law. Buona BINGH v. Jal 
GoBIND 327 


+» C . e 
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Civil Procedure Code—(1908)—conta. 


ên S, 113, 0. 46, Fa I— 

Refer ence to High Court—Referring Court having 

jurisdiction to hear aa reasonable doubt 
entertained. 

Wher no appeal lios to an ree Court, the 
Court has no jurisdictioA to deal with the case and to 

emake a reference to the High Court under rule l, 
Order XLVI, Civil Procedure Code. 

Reference cannot be mada where the referring 
Judge entertains no reasonable doubt on the law 
point on which opinion is required. GANGANSINGH v. 
Kansai Ram, 128 P. L. R. 1913; 117 P. W. B..1913 


l 3 
— — iÁ ama Sa 119 215,725 
ree S. I 15—Court going into 
question of title in possessory suit | 298 
= —~ S, I 15—Omission to con- 
sider whether suit time-barred 391 


—-—~—— S. 115—Order rejecting 
application to set aside sale 57 


S. I I 5—~Quostion of Law 
715 
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is not one of jurisdiction 


Sg aé S. [15~—Jurisdiction of 
Oourts—Acting illegally—Error of law—Error of 
jurisdiction. 


By the Full Bench (Sadasiva Aiyar, J., dissenting ):— 
The High Court has jurisdiction to interfere under 
section 115, Qivil Procedure Code, when the lower 
Appellate Court erroneously decides, in the exercise 
of its admitted jurisdiction as an Appellate Court, 
that the Court of first instance has or has not juris- 
diction to entertain the suit. 


“Per Sadasiva Aiyar, J. contra:~The words “ acted 
illegally ” in section 115, Civil Procedure Code, mean 
giving a wilfully perverse decision on a question of 
a aud not a mere erroneous decision on a question 
of lav. bd 


The erroneous decision of the Appeal Court on the 
question of jurisdictionof the first Court does not some 
under any of the three clauses (a), (b) and (e) of seo- 
tion 115. The Appellate Court does ‘iol exercise a 
jarisdiction not vested in it or fail to exercise a juris- 
diction so vested in itself. It cannot be said to have 
acted illegally or with material irregtlarity in the 
exergise of its jurisdiction. 


Per Wallis and Sundara Aiyar, JJ.—The High Court 
is empowered under section 115 to keep Courts sub- 
ordinate to it within the bounds of their jurisdiction 
and to see that they do not refuse to exercise it— 
functions discharged in England by means of writs 
of prohibition and mandamus. 
instance, which wrongfully assumes jurisdiction owing 
to am error of law, aots without jurisdiction. 


Similarly, the Appellate Court has no jurisdiction 
to remit for trial to the lower Court cases over which 
the latter has no jurisdiction, and if it does so under 
an error of law, ib acts without jurisdiction within the 
meaning of section 115 of the Civil Proeedure Code. 
VUPPULURI ATCHAYYA V. SIR KANCHUMARTI VANKATA 
SEETARAMA HANDRA Hao, 13 M, L. T. 60; 24 M. L. J. 
112 . 555 
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question of limitation. 
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LIS — Not deciding 
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Civil Procedure Code—(1908)—contd. 


Where the Court below has not decided the ques- 
tion of limitation which was raised before “ib, the 
matter comes within the purview of sectio Siw 115 of 
the Civil Procedure’ Code, JAGABANDHU Biswas 7. 
SRINATH CHATTERJEE 3 


— c S, PIS — Revision — 
Jurisdiction, bant of—Objection not raised before 
Appellate Cous?—Failure of justice. f 


Where a defect in jurisdiction has nob led to a 
failure of justice, the High Oourt is not bound to in- 
terfere in revision. Where at the hearing ofan appeal 
neither party objected on the ground of jurisdiction 
and the appeal was decided after full and careful 
consideration, the High Court will not interfere when 
there has been no failare of justice. JODHA v. HIRA, 
106 P. L. R. 1913; 11g P. W. R. 1913, 2 











me m a Sa 14] 122, S91 
st ns et s. 149 518 
+ Taman Mi §. 150 600 
ae S. 151 207 


< S. 151, 0. 20, r. 14 
~—Pre-emption decree—Plaintiff allowed costs— Cosis 
not diregted to be paid with purchase-money—Punjab 
Pre-emption Act (II of 1905), s.19—Deposit—Vendee 
withdrawing costs from deposited sum-—-Power of 
Court to grant time for payment of costs. 


A. pre-emption decres should direct that the pur- 
chase-money, together with the costs decreed against 
the plaintiff, should be paid into QGourt within the 
specified time. 

A decree for pre-emption granted possession on 
condition of the payment of a certain sum within a 
specified time. It further allowed the vendee his 
costs against the plaintiff but the amount of costs wag 
not directed to be. paid with the purchase-money. 
One-fifth of the purchase-money had already been 
deposited in Court under section 19 of the Panig 
Pre-emption Act. 

Within the time specified by tho decreo, the pa 
emptor decree-holder paid the A four-fifths 
of the purchase-money. 

Subsequent to this, the vendee sah dg from the 
sum deposited under section 19 the amount of his costa 
allowod by the decree and tHen applied that the pre. 
emption decree should*be cancelled as it had not been 
complied with: 

Held, (1) that the actual terms of the Court’s decree 
had been complied with; 

(2) that the mere fact that under section 19 (2), the 
sum paid into Court as deposit was available for 
costs of the vendee, did not affect the question whe- 
ther due compliance had been made with the terms 
of the decrees; 

(3) that the Court had the power = allow the pre- 
emptor further time for payment of the sam due to 
the vendee as costs. BAGHELA v. BALLO, 3 P. R. 1913 




















394 
KAN maan SS: 152,153 725 
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SS eae Coonan QO. 2, Pa 2 — Rent ust 
pendak but due at time of institution of prior suit for 
rent for other years —Whether second suit barred. 


Plaintif™sned for recovery of rent of a certain year. 
The defence raised was that the rent claimed had 
become due at the jime of the institution of a prior 
suit for sents for other years and the plaintif did not 
sue for ib in that suit. As a mater of fact, the 
rent claimed had been suspended at the time of insti- 
tution of the prior suit: 

Held, that the suit was uot barred by Order II, 








rule 2 of the Civil Procedure Code, 1908. GANGA 
PRASHAD v. Die Bisar SINGH 288 
sakira walin —— —— QO. Sr. I 360 
—— MM 0O. 7, Vv. 1 391 

181 


mamar an aranan rg Tana nem CD, 4s Yen 14) 


O, 8, Fa 2-—Pleadings— 
Broad issue—Finding of Appellate Gourt not incon- 
sistent with pleadings—Issue on death-bed gift—Un. 
due influence—Pleadings not: &refully drawn up — 
Effect. 


A. suit was brought for possession of certain palm 
trees on the basis of a deed of gift. Defendants 
pleaded that the gift was invalid being cgntrary to 
Burmese Law, and the gift was a death-bed gift. ‘The 
Court of first instance fixed only one issue. ‘Is the 
deed of gifi valid or otherwise P’ 

Held, that there would be nothing inconsistent in 
an Appeliate Court, when it was going into the ques- 
tion whether the gift was or was not a death-bed 
gift, if it went into the question whether that gift was 
made under undue influence. 

To non-suit a person merely because there is not 
sufficient legal advice to draw up the pleadings as 
fally and carefully as they might be, would obviously 
involve great hardship on litigants. U THonpaya vV. 
Nea NI, (1912) U. B. R, 141 568 


0. 8, Fa 6—Set-of — 
Punjab Loans Limitation Act (I of 1904) —Money 
recoverable under the Punjab Act—Set-of in suit 
brought in the United Provinces Claim barred under 
Indian Limitatign Act. 


A defendan® can claim to set-off against the plaint- 
ifs demand any ascertaingd sum of money legally 
recoverable by him from the plajntiff. 

A sum of money recoverable under the Punjab Act 
(I of 1904), can be set-off in a suit bronght in the 
United Provinces, although a claim to the sum would 
be barred under the provisions of the Indian Limita- 
Lh Act. BACHCHAN LAL v, Banarsi Das, 11 A. L, J. 


ntl 























É ngg aan maan O. 9, Pia 3, S—Dis. 
missal for default ın appearence-—Oase heard in camp 


— NO notice to parties. A 


Where tho parties have no proper notice that their 
case would be heard in camp and not at head-quarters, 
the snit cannot be dismissed in default of appear. 
ance. Sound Man v. Kaupa Baxusy, 90 P, W. R. 
1913; 165 P. L. R. 1913 280 


—————e— 0, 9,'r.8 280, 364 


7 f D, Q; Pu i B— Applica- 
tion Jor appointment of guardian of minor defendant 
before admission of suit opposed—Fresh notice for 
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’ to answer all such questions, 
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Civil Procedure Code —(1908)—cont®, 


+ 
admission of suit necessary—Ex parte decree—Ap- 
pearance. Š 
A. instituted a suit against B. and his minor brother. 

Before the admission of the suit, a notice was served 
upon B. as to whether he had any objestion im being 


Appointed guardian ad litem of the minor defendant. 


B. opposed the applitation and another guardian was 
appointed. No notice was served on’. after the 
admission of the suit, and the Court proceeded to 

decide the case ew parte : | 
Held, that B. was entitled to a fresh notice after 
the admission of the suit and it was the duty of the 
Court to serve the summons afresh on B. after the 
suit had been registered. GULAB CHAND yv. SHANKAR 
LAL, 11 A. L. J. 135; 85 A. 168 71! 
13, 0. 5, 


——— 0. 9, r. 
Pu I—Ex parte decree, application to set aside— 
Power of Court to set aside ex parte decree on grownds 
other than those mentioned in the Code—Appearance 
by Pleader instructed only toapply for adjournment, 
whether good appearance. 

Appearance by a Pleader, who is instructed only to 
apply to Court for an adjournment of a case and who 
is not able to answer all material questions relating 
to the suit, nor is accompanied by any person able 
does not amount to 
appearance by the party in person or by any 
Pleader under Order V, rule 1, of the Code of 
Civil Procedure, 1908. s x 

When a decree is passed against a defendant 
ew parte, the defendant is not entitled to have ib set- 
aside on any ground other than that which is re- 
cognized by the Civil Procedure Code. 

Where a suit is dismissed for default or an ex parte 
decree id passed against the defendant, the merits of 
the case should not form an element in the deter- 
mination of the question whether an application for 
restoration should be granted or not. l 

Where the Civil Procedare Code prescribes a 
certain procedure in a certain event, it is mot open to 
the Courts to go beyond the Vode. 

A provision that a decree shall be set aside for a 
reasofi stated, does not imply that it may be set aside 
for other reasons ifthe Court thinks it fit to do so. 

Obiter-—Wheré a suit is decreed ex parte or dis- 
missed for default and the party aggrieved has 
sufficient grognds for restoration which, however, 
are not covered by Order IX, rule 13, Civil Pro- 
cedure Code, his proper remedy is by way of appwal 
and the Court of Appeal can determine on the 
adequacy of such grounds. V®&NKATARAMA AIYAR v“. 
NATABAJA AryaR, 18 M. L T. 140; 24 M, L. J. 2385; 
(1918) M. W. N. 165 360 


EE NT HY A 








2 
0.9,r. 13, proviso 
—Sutt dismissed against one defendant and ex parte 
decree against another—No appeal by plaintif— 
Defendant appealing from refusal to set aside ex parte 
decree—-Court,setting aside decree against both ae- 
jendants—Competency of Court to de so. 


A. sued B. and C,—The sait was dismissed as against 
B. and an“*ew „parte decree was passed as against (. 
The application by C. to set aside the ex parte proceed- 
ings was rejected. He appealed. A. took no steps to 
appeal against that part of the decree which dismiss- 
ed the suit as against B. The Appellate Court by 
its ie order re-opened the case against B. as well 
as C.: 
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Held, that thg order, so far as O., was concerned, 
was cleasly wrong, the proviso to rule 13 of Order IX, 
Oil Procedure Code, not applying to the case of a 
defendané against whom the suit has been dismissed 
on the merits without appeal by the plaintiff. 
Guannu Mat v, Sant Das, 91 P. au, R., 1913; 67 P. W. 

eR, 1913 a 327 


eman me Team am man an O. 13, r. IO 857 
ama maa aaa —e— — 0.20, r.4(1) 216 
—— —— -— — 0. 20, 7. 12 566 
-——————— 0.20, r.14 600, 

994 


O. 2I, r. I6 97 
Sipe 0. VA ETE 17 (2)— 


Ewecution of decree—Application for execution pre- 
sented by agent not duly authorised—Subsequent fil- 
ing of power-of-attorney-—-Duly presented. 

A., as agent of the decree-holder, made an applica- 
tion for execution on 26th August 1910, The judg- 
ment-debtor objected that 4. was not empowered to 
present the application. On the 20th October 1910, a 
power-of-attorney empowering A. to apply for execu- 
tion was filed. The application, however, was dis- 
missed as having been presented without authority: 

Held, that the executing Court should have accepted 
the power-of attorney filed on the 20th October 1910 
and treated the application for exeoution as having 
been filed on that date, on the principle contained in 
Order XXI, rule 17 (2), of the Code of Civil Proce. 
dure. GANGA RAM v. Dina Nara, 118 P. R. 1912; 81 
P. W. R. 1918; 86 P. L. R. 1918 
a er ane aa O. 21, rr. 46, 90—- 

Sale in execution—Attachment—Immoveable property 

—Mortgage-debt charged on immoveabdle property. 

A mortgago-debt, so long as it is charged upon im- 
moveable property, is itself immoveable property for 
the purpos¢s of sale in execution of a decree. BEWA 
Ram v, DHERU SHaAH, 125 P. L. R. 1913; 99 P. W. R. 


1913 318 
——— 0. 21, r. 54 (2) 


. 7 
T ee ee aan Q. 21, r. 57 AAi 
E aa a a 0. 21, rr. 58 215 
gagan NT a Q. 21, r. 66, elfect of 
= 461 
ae ee 0. 2 I g Fe 89--Deposit 
839 


for setting aside sale 
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O. 21, r. 89,58. 115 
—Application to seb aside execution sale— Right of 
person purchasing from judgment-debdtor after sale to 
intervene under rule—Order rejecting application-— 
Second appeal—Revision—Payment to decree-holder 
ih cash. 

The expression “by virtue of a title, acquired before 
the sale” in Order XXT, rule 89, Civil Procedure Code, 
does not qualify the first clause “any person owning 
such property.” ° 

A person, who purchases property “from the judg- 
ment-debtor after the auction-sale, is entitled to apply 
to set aside the sale under Order KAT, rule 89, of the 
Civil Prdedure Code. 

It is not necessary that payment to the decree- 
holder should be in cash to justify an application 
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, Civil Procedure Code—(1908)—contd. 


under Order XXI, rule 89; it is enough if the decree. 
holder is gatigfied with regard to the whole of the 
amount due to him. ws 
Where an application to set aside an execution sale 
under Order XXT, rule 89, has been rejected on appeal 
on the ground that the applicant was a purchaser 
after the sale, mo second appeal lies to the High 
Court against jhe order, but it is a fit case for the 
High Court’s interference in revision under section 
115, Civil Procedure Code. ANANTHA LAKSHMI 
AMMALL v. KUNNANCHANKARATAH SANKARAN NAIR, 13 
M. L. T. 123; 24 M. L. J. 205; (1913) M. W. N. Aa 


—— m m~ O. 21i, r.99 318 


——— —— aa 0. 21, r. 90, rr. 54 
(2), 66 (2), S. I {5—“Irregularity in publish- 
ing sale’—TIrregular preparation of sale proclamation 
— Omission to issue notice to settle details to be stated 
in sale proclamation— Failure to promulgate order of 
attachment—Fraud—Setting aside sale for fraud— 
Auction-purchaser eno party to fraud—Question of 
law not of gurisdiction. 


The irregular preparation of the actual sale procla- 
mation, definitely announcing that a sale will be held 
and giving particulars regarding the property to be 
sold, is an irregularity in publishing the sale within 
the meaning of Order XXI, rule 90, of the Civil Pro- 
cedure Code. 

Therefore, the omission to issue the notice required 
by Order XXI, rule 66 (2), tv be givon to the decree- 
holder and the judgment-debtor before a sale pro- 
clamation is drawn up, is also such an irregularity. 

Failure to comply with the provisions of Order 
XXI, rule 64 (2), as to the promulgation of the order 
attaching the property which a decree-holder seeks to 
sell in execution of his decree, is also an irregularity 
in publishing the sale within the purview of rule 90. 
(Beacheroft, J., doubting but not dissenting). 

A sale in execution may be annulled on the ground 
of fraud even if it were not proved that the auction- 
purchaser had been a party to the fraud. i 

An error of the Court below on this point is an 
error of law and not a ground for interference by the 
High Court in revision under sectidh 115 of the Civil 
Procedure Code. ® 

“Obiter dictum :—The omission to issue to the judg- 
ment-debtor the nofice prescribed by Order KAT, 
rule 22 of the Civil Procedure Code (corresponding 
with section 248 of the old Code), is not an irregu- 
larity in publishing the sale. Bipin BEHARI BEJALI 
v., KANTI CHANDRA MANDAR 7 


Se T 0. 2 I g Fa Q3 —Auction- 
purchaser entitled to recover where, judgment-debtor 
has some saleable interest, = 


Under Order XXI, rule 93, Codé of Civil Procedure, 
1908, an auction-pufchaser is entitled to recover his 
purchase-money or some part of its even when the 
judgment-debtor had some saleable interest in pro- 
perty sold. FAZAL ILAHI V. MUHAMMAD Jan, 79 P D. 
R. 1913; 76 P. W. R. 1918 7 


San 











QO. 21, rv. 95, 98 
. 72 


O. 22, r. I — Abatement 
—Declaratory suit—~Custom—Alienation — Right to 
sue abating with death of alitenor— Dtecretion, 
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< + . 
A.,a widow, sued for a declaration that an alienation “ 


made by another widow, B., would be ineffectual and 
void after the death of the said B. The-suib was dis- 
ara a subsequent to the order of dismissal, B. 
died: 

Held, that after the death of B,, A. had no longer any 
right to sue for a mere declaratory decree, or fo ask the 
Appellat8 Cours to grant, upon appeal, any such re- 
lief, and, therefore, the claim must*be deemed to 
have abated. i 

The grantofa declaratory decree is discretionary 
with the Court. SAT BHARALI v. Sat Brarat, 24 P. W. 
R. 1913; 46 P. L. R. 1918 a 329 


War 











mn an 0. 25, r. 1 (3) 217 
0.29,r..2 922 
—- —— — — 0. 32, r. 3 859 
i ——- aan a 0°33, r. 5 (d) 490 
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SY eI SY samaran Q. 34, ra I 848 
——— — 0.34, r.2 965 
k ee ara QO. 34, r. 4 730, 
965 








——— 0. 34, Pa G—Anoma- 

lous morigage—Transfer of Property Act OY of 1882), 

` 8. 98—Mortgagee, how far can be compelled to adopt 
particular remedy— Option given in mortgage deed for 
two remedies— Decree for foreclosure only when power 
to foreclose and to sell both given. 

Where a plaintiff, in the case of an anomalous mort- 
gage providing both for foreclosure or for sale at hig 
option, sues for foreclosure only, the mortgagor cannot 
compel him toaccepte decree for sale. 

There is nothing in the second clause of Order 
XXXIV, rule 4, which can override the provisions of 
section 98 of the Transfer of Property Act, 

Where a mortgagor wants to compol a Court to 
pass a decree for sale instead of a decree for fore- 
closure, when both the remedies are provided for in 
the deed and the mortgagee has sued for the latter 
remedy, the mortgagor should prove, by satisfactory 
evidence, that the remedy sought by tho mortgagee 
is manifestly inj@rious to his interests, a mere sug- 
gestion that a decree in a particular form might pos- 
kibiy prove mcre favourable to him being insufficient 
for the purpose. 

The Court will exercise its discretion only where 
there is clear evidence of some distinct udvantage to 
accrus thereby tothe party in whose favour that 
discretion is to be exercised, without injury to the 
reasonable and equitable claims of the other side. 
BAQUAR HUSSAIN v. BALAK Ram 


—2— O. 34, r. 5 “7930 


Se san eaaa Anaa an QO. 34, or 8— Mortgage 
suit—-Time fixed for redemption ôr prior mortgages — 
Extension of time—Redemption, 

In a suit for sale on the basis of a mortgage, some 
of the defendants pleaded priority and asked that the 
plaintiff should be made to redeem their mortgages 
before he could put the property to sale. dhe Court 
gave the plaintiff a deeree subject“to his paying the 
prior mortgages within a certain, time. Owing to 
some miscalculation, thé decree-holder could not de- 
posit tue full amount due under the prior mortgage, 
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O. 23, r. I (3) 130 
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1913 


Civil Procedure Cotie—(1908)—contd®,’ 


. 
within the time fixed by the Court gnd asked the 
Court to extend the time to make good the’ deficiency. 
The Court granted further time: : i 

Held, that Ordgr XXXIV, rule 8, of the Code®of 


` Civil Procedure applied and the Court was right in 


granting further time.’ KALIAN v. SADHO Lat, 11 A. 
L. J, 62; 35 A. 116 ° ; 14 


4 © 
0. 34, Pa 1 4.—Mort- 
gagee, right of, to attach property before bringing it to 
sale— Attachment without sale when allowable. 

Under Order XXXIV, rule 14, of Civil Procedure 
Code of 1908, a mortgagee is precluded only from 
bringing the mortgaged property to sale and not from 
attaching the property in execution of his money- 
decree based on the mortgage, so long as the sale 
is postponed till the obtaining of a decree 5, OL 























mortgage, Raw Das v. MUNNA 
0.41,r.3 37 
——— —--—_——— 0. FI, r. 20 37 . 
— —--—— 0. 41, r. 33—Appellate 


Court's power to set aside whole decree where appeal 
a3 not from whole decree. A 


The plaintifs brought a suit on a mortgage against 

several seta of defendants. The Court of first in- 
stance passed a decree for specific sums against each 
set of defendants. Some of the defendants only 
appealed.. The Appellate Court finding that the 
mortgage had been paid off, set aside the whole of the 
decree passed by the first Court: 
_ Held, that as there was no appeal as against the 
whole of the decree, the Appellate Court should not 
have set aside the decree as a whole. BAKET BAHA- 
DUR v. KISHEN NARAIN 


x er wea eae oe 0. al, Pa 33 Power of 
Appellate Court— Appeal not against whole of decree 
— Decree not joint, 


A. brought a suit against B. anc his coharers to 
recover certain sums of money, which he had paid 
towards Government Revenue due from the defend- 
ants. e ` 

The Court of first instance passed a decree against 
each of the „defendants for separate specific sums of 
money. B. and some of his co-sharers only appealed. 
The Appellate Court modified the decree of the Court 
of first instan®e, dismissed the plaintiff’s suit as 
against all the defendants except B. and deoreed the, 
whole sum against B. alone: ; 

Held, that the lower Court should not have dis- 
turbed the decree of the first Court in such a way as 
to affect the decrees against those of the defendants 
who had preferred no appeal awd had submitted to 
the decree of the first Court. BASANT Lan ë. NURUL 
Hasan 530 


——-—— — 0.43, r. 1 (a) 529 
—— n — 0. 43, r. | (w) 549 

O. 44, rr.7,8 48 
———— a ——— 0. 45 398 
: 0.45, rr. 7, 8—‘S8uch 


security’--Emtension of pertod— When allowed. 

The period prescribed for filing security fer costs 
of the opposite party in a Privy Council Appeal 
should not be extended without cogent reason. 
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Where the applicant could easily get excellent legal ` 


advice, his allegation that he was under a misappre- 
hension as to the extent of the Gourt vacation cannot, 
be accepped as a cogent reasone *SHAMSULNISA V. 
SECRETÆRY orState, 7L P. W. R, 1913; 105 P. L. R. 
1913 . 489 








—~,-—--— 0.45, 7.8 489) 
Sage Ce pn ee A ee ee eae 0. 45; F. 33 381I 
y —-— O. 46, F: l 314 








= O. 46, r. I—Reference 
to High Court, grownds for. - 

Order XLVI, rule 1, Civil Procedure Code, does 
not authorize a reference where the Court below does 
not entertain any reasonable doubtas to the decision 
of the matter before it. The fact thah there are con- 
fficting rulings on any particular matter of law is no 
reason why the subordinate Courts should invite 
expression of opinion on the point of law from the 
High Court.  AJODHIA Prasap v. RAGUBIR, 15 0. O. 
380 97 
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O. 47, rr’. I, 4 
Review—Sufficient cause—Decision based on one 
ruling of High Court--Review of decision on dasis of 
another ruling. 

The notice of an application for review by a plaint. 
iff should be served upon all the defendants, under 
rule 4 of Orde? XLVII of the Civil Procedure Code, 
Service of notice on the contesting defendants alone 
is not sufficient. ; ; 

It is not open to a Court, after deciding a matter on 
the authority of one ruling of the High Court, to 
review that decision on the basis of another ruling of 
equal authority. If in his opinion there is a con- 
flict of authority, his proper course is to leave it to 
the party aggrieved to seek his proper remedy in the 
High Court. The Court has no inherent power in 
such a case to review its order. It is bound by the 
provisions af law as laid down in Order XLVI, 
rule 1 of the Civil Procedure Code. CHANDI OBARAN 
LAHA v. MANORANJAN CHattopapuya, 17 C. L, J. 416 


275 
——0.47,7.4 275 


eg ie 0.47, rr. 4, 7 (1), 
O. 43, r, I GW) —Revision—Order granting res 
view—Appeal, ae 

, An appeal lies against an order granting @ review 

only in cases provided in Order XLVII, rule 7 (1). 

ORAVUKUNDIYIL PARKUM HLAVANA THOLAN v. PALAN- 

KUNDY KUNHI Kurry, (1913) M. W. N. 52; 24 rea S 

93 











amara 0.47, Ya T —Interlocu- 
tory order -—- Admitting document in evidence—Appeal 
— Review of judgment— Delay in presenting applica- 
tiqn forreview — Objection not taken in first Court, 


An interlocutory order admitting or excluding a 
document would not ordinarily be appealable. 

An appeal would lie from an order holding a docu- 
ment-inadmissible in evidence on reviewing a previ- 
ous order to the contrary. ° 

Where.an application was presented after the 
prescribed period of 90 days, but the application 
clearly peinted out that it was presented on the 
first possible opportunity and in spite of the fact that 
the question of limitation was thus prominently 
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brought to notice, no objection was taken in the lower 
Court on the ground that the cause of delay “was in- 
sufficient and, consequently, the point was pat further 
inquired into, the Court vould not order Tarther in- 
quiry into the cause of delay. BHAGAT SINGH v. SADA 
Nanp Bkotuers; 49 P. W. R. 1913, 94 P. L, R. 1913 


|| . 309 
——~ 0.47, r. 7 (1) 549 


— 

Se a aa ee ee Sch. II, F. I—A:di. 
tration—All parties to suit not jotning—No objection 
raised during proceedings of arbitration— Quiescence 
till conclusion of proceedings—Interest— Waiver of 
right to object to irreqularity—Revision. 

A suit for injunction was referred to arbitration. 
The reference was by the plaintiff and one of the 
defendants, who were all near relations. On the con- 
elnsion of the rgference proceedings, and on the 
objection of the parties, who had not joined in the 
reference, it was found*by the first Court that they 
were well aware of the proceedings, raised no objec. 
tion to the referencegremained quiescent with a view 
to seeing whether the award was in their favour and 
had come forward simply because it was against 
them, and hence they had waived their right to con. 
test the irregularity of the reference to arbitration, 
The lower Appellate Court further held that having 
ragard to the conduct of the objecting parties, the 
words of the rule 1, Schedule II of the Code of Civil 
Procedure, ‘all the parties interested,’ must be very 
strictly construed, and that the defendant, who did 
not take the trouble to appear in Court, could not be 
held to be ‘interested’ within the terms of the rule: 

Held, that on the facts disclosed, there was no 
ground for interfering on revision with the decree 
passed in terms of the award under the reference. 
Gain Cumann v. BEHARI Lat, 78 P. L. R. 1913 761 


Sch. II, paras. I5, 
69 


4 














16 


Claim petition allowed —Limitation — Declaratory 
suit—Sale to defraud a creditor-—-Fraudulent trang. 





fer—Transfer by husband in favour of wife 19 
Clerk -Notice before resignation 699 
Clog on equity of redemption j 718 
Coercion Š 949 
— y document taken by 969 
Collector, meaning of 89 | 


Colonial Probates Act (55 and 56 
Vict. C. 6)—Practice in British India and in 
other parts of British Empire ~ Letters of Adminis- 
tration—Power-of-attorney—Interpretation, 


Except India, in other parts of the Brftish Empiro, 
the Colonial Probates Act applies and the practice 


isnot to make a grant of Letters of Administration 


- 


with copy of the Will annexed, but to send an exemp- 
lification of the Probate granted in any part of the 
United Kingdom, and this exemplification is re-seuled 
by the Court to which it is sent. 

That practice and the Act have not been extended 
to British Iadia, ang the practice. here is to require 
administration with Willeannexe€ to the estate of a 
deceased British subject who left property in India. 

The Court cannot make a grant of Letters of Ad- 
ministration to an attorney who is only authorised 
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to produce to the Court the confirmation of the Trust, 
Disposition and Settlement for the purpose af having 
it re-ap at Calcutta, or to demand, recover or 
collect all sams of money eto., due to the estate of 
the decsased. Wririam Rennis, In the goods of, 40 
O. 74 . f 907 


Commissioner's power to “review his own 
° 956 


order 


Companies Act (VI of 1882), S. 58— 
Rectification of register — Transfer of shares—Articles 
of Association—Powers of Directors-; Lien— Waiver — 
Validity of transfer—Reasons for refusal to transfer 
not to be arbitrary; capricious o¢ wanton. 

A. was the Managing Director of a Company to 
which he was indebted. He deposited a certain 
number of fully, paid up shares yithe Bank, with 
which he had dealings, with intent to create an 
equitable mortgage. The Bank entered on the blank 
transfer deed the names of two of its officials who 
were registered by the Company_as the owners of the 
shares. Subsequently, B. bought a certain number 
of these shares: but when asked to register the 
transfer to B., the Company refused on the ground 
that a lien, which they claimed to possess under one 
of the Articles of Association upon A.’s shgres, had 
not been discharged. 

Under section 58, Indian Companies Act, 1882, the 
officials of the Bank applied to the Court for a recti- 
fication of the register: 

Held, (1) that the transfer to the officials of the 
Bank was valid; 

(2) that the Company having registered the trans- 
fer of shares in the names of the Bank officials were 
now estopped from denying that they were the pro- 
prietors of these ghares. | 

When the transferees have complied with what is 
required of them, they are entitled to assume that 
the Company has acted in accordance with its inter- 
nal regulations so far as the sanctioning of the brans- 
fer was concerned, 

The’registration of a transfer of shares sanctioned 
by one Director of a Company is not invalid. 

The Court can and should consider the grounds of 
refusal to register when these grounds are disclosed. 

Reasons fof refusing to register transfers should 
not be arbitrary, capricious or wanton. Where the 
objection taken by the Company for refusal to register 
the transfer is an arbitrary one in that the Company 
- thereby endeavours to try and avoid the consequence 
of what they considered their own prior mistake and 
to obtain a position which by their own deliberate 
act they have waived, such objection cannot be up- 
held. | MATHESON v. Nara SINGH Ort Oo., Lp., 6 D. 
B. R. 152; 5 Bor? T. T. 271 481 


= maan S$. 74—Fined penalty—Sum- 
mary trial—Jurisdiction—Crimigal Procedure Code 
(Act V of 1898), ss. 5, 260, 262. 


A Magistrate of the first class can try an offence 
under section 74 of the Companies Act in a summary 
way, buf he cannot inflict a lesser punishment than a 
fine of Rs. 1,000. In deciding whether or not the 
Magistrate will try a case sammasily, it is*for him to 
exercise a wise discretion, and ordinarily he ought to 
restrict such trials to simple cdses. Dana NATH v. 
Bupsror, il A. L. J. 196; 35 4.173; 14 0R. L, J. 665 
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s—— S, 214—Audttors of Company 
—-Officers—Evidence Act (I of 1872),s. 11. « 


The question whether the auditors of a Compény < 
are to be considered as its officers within thee mean- 
ing of section 214 of the Indiam, Companies Act must 
be decided with refefence to each Company by a con- 
sideration of the particular facts and especially by a 
reference to the Articles of Agsociation dealing with 
the duties of the auditors and fixing the relationship 
that they bear to the Qompany. 

_ The Articles of Association of a Company pro- 
vided that the auditors appointed should be bound 
once at least in a year to examine the accounts of 
the Company and ascertain and certify the correctness 





of the last balance-sheet and its conformity with the 6 


law and they, should report to the members of 
the Company on the accounts examined by them and 
on the balance-sheet, and should state in the report 
whether the balance-sheet was truly drawn up so as 
to represent the correct view ofthe Company’s affairs 
and was to be read before the Company’s general 
meeting and also provided that the first auditors should 


be appointed by the Directors and the subsequent . 


auditors by the Company at the annual general meet- 
ing. In pursuance of the said provisions, certain 
persons were appointed as auditors and did the 
audit for three suecessive years as auditors of the 
Company: . 

Held, that they were the officers of the Company 
within the meaning of section 214 of the Indian Com- 
panies Act. 

In considering the construction of a section in an 
Indian Act, which is professedly based on an English 
enactment and which reproduces almort word for word 
the language of the English enactment and which 
relates to a branch of the law which is entirely 
English law, the Courts in India are in practice, if not 
in theory, bound by the English Courts of Appeal. 

Per White, C. J. —Where a person has been appointed 
an auditor of the Company and in pursuance thereof 


‘ does the work of audit, he cannot be heard to say 


that his appointment. was invalid and irregular. 

Per Tyabji, J.~In considering section 11 of the 
Indian Evidence Act, the words “highly probable” are 
of great importance. This section makes only those 
facts admissible, which, assuming that they are 
admitted in e¥idence, will be of great weight in bring- 
ing the Court to a conclusion one way or the” other 
as regards the existence or non-existence of tha 
facts in question. MESSRS. LOVELOCK AND LEWES v, 
Tus MALABAR TIMBER AND SAW Minus, Lisirmep, 13 
M. L. T. 282 997 


Compensation? See *Crmuinan PROCEDURE 
Cops, 8. 145; LAND ACQUISITION ACT. 
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Assessment of compensation 








—-~ —~~-—— for doing act pursuant to en- 
actment—-Removal of hut-—-Dangerous and insani- 
tary —Demolition by Magistrate on recommenda- 
tion by Municipality-—Com pensation against Magis- 
trate or Municipality 84 


—-—- ——— Reasonable and probable causa 
e 


Stranger building on land 
799 








ee | Ari Yin 
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* 
—~t——Haamination of complainant in pre- 
sence Of accused—Practice~Pardanashin woman- 
Daughter of prostitute married to respectable person 
—Heartination on Commission. 


Where it is doubtful fhether any offence has been 





ecommitted, having regard tu proceedings held previ- 


ously before another Magistrate, the trying Magis- 
trate must, before any other step is taken, insist on 
examining the cemplainant in the presence of the 
accused so that ‘the latter may have an opportunity 
of cross-examining the complainant. The Magistrate 
must first of all be satisfied that the offence netually 
took place within the local limits of his jurisdiction 
and that there is nothing in the former proceedings 
to debar the complainant from prosecuting his com- 
plaint. e 

The mere fact that a woman is the daughter of a 
prostitute is insufficient to show that she is nota 
pardanashin lady. 

If she has been married to a respectable person, ia 
whose family women observe parda, she is entitled 
to be treated with respect, despite her lowly origin. 

A complaint was made at Delhi under sections 363, 
442, against the accused residing ab Hissar, for 
kidnapping A. The accused contended that A. 
was his lawful wife and resided at Hissar as 
a pardanashin lady: 

Held, (1) thas A. should not be compelled to attend 
the Delhi Court for the purpose of her examination; 

(2) that A. should be examined upon Commission 
throuch the District Magistrate, Hissar, arrangements 
being made to respect her pardah. ABDUL GHAFFAR 
BEG v, EMPEROR, 14 Or. L. J. 3; 11 P. W. R. 1913 Cr; 
43 P. L. R. 1918 147 


Compromise—Registration — Application to 
Revenue Court for mutation 766 


— in a representative suit pendin 
369 








appeal » 
m mae Suit for rectification of compro- 
mise—Compromise merged into decree—Whether, 
if case be made out for rectification of compromise, 
plaintiff may be given decree fox rectification of 
decree based on compromise 


by widow-—Wbether bind- 
721 














ing on reversioner 


£ decree on mortgage—Decree 
nisi—No order absolute obtained—Sale of mort- 
gaged property by mortgagor to defendant—Subse- 
quent sale by mortgagor to plaintiff—Suit by 
plaintiff for possessign—Decyee conditioned upon 
defendant's failure to redeem 457 











mama Jompromise made by one of 
` three defendants brothers—Suit for rent—No objec- 
tion by other two—Fraud—Bengal Tenancy Act (VII 
of 1885), ss. 29, 147A—Hvidence Aet (I of 1872), 
5. 44~Oompromise in contravention of section 29, 
whether lawful contract—Decree on such compromise 
whether irregular or null ~Court whether Competent 

to deliver decree on such compromise, ° 
Three brothers were the defendants ina rent suit. 
One of them compromised the suit with the plaintiff 
without thée’knowledge of the other two, who raised 
no objection to the compromise decree which had 
been made upon the compromise. The plaintiff sued 
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the three brothers subsequently for arrears of rent on 
the footing of the compromise : : 

Held, that the compromise deoree not hgging been 
set aside was binding; that the defeudants could show 
that the decree had been obtained by fraud without 
asking to have it set aside; but that the facts found 
did not amount te fraud. ° 

Under section 147A of the Bengal Tenancy Act, 
Court is not competent to deliver a decree within the 
meaning of section 44 of the Evidence Act, in a suit 
for rent, upon a compromise which was not a lawful 
contract being in contravention of section 29 of the 
Bengal Tenancy Act. 

Whenever jurisdiction is given-to a Court by an 
Act, and such jurisdiction is only given upon certain 
specified terms contained in the Actitsolf, itis a 
universal pringiple that these terms must be complied 
with in order to cfeate the jurisdiction, for if they be 
not complied with, the jurisdiction does not arise. 

The safest rule to determine what is an irregularity 
and what is a nullity, is to see whether the party can 
waive the objection. "If he can waive it, it amounts 
to an irregularity; if he cannot, it is a nullity. Sorsvae 
SARAN Lat v, DUKHIT Manro, 17 C. W. N. 496 809 


Condition of party--Suit against benamdar 
Principal cannot be added out of time 392 


Confession of judgment—Doefendart con- 
fessing judgmentis bound by decree 758 
Consent, elements necessary to prove 289 
Consideration— Registered deed duly acted 
upon 914 


Consolidation of mortgages 718 


Construction of contract—£vemption 
from liabtlity—Ambiguous or unintelligible clause — 
Measure of damages—Goods delwered not equal to 
sample, 


A party to a contract who relies upon a clause as 
affording him protection from liability cannot sudceed 
unless the clause he relies on is clearly and unam- 
biguously expressed. 

An ambiguous clause is no protec®ion. Much less 
an unintelligible clause. e 

In mercantile documents, any one who makes a 
stipulation derogating from the ordinary law regulat- 
ing the rights of the parties must do so in clear un- 
ambiguous language. i 

Where goods delivered in pursuance of a contract 
for sale of the goods by sample were not equal to 
sample and the purchaser having taken delivery of 
the goods claimed compensation: i 

Held, that the measure of damages Was the difer- 
ence, on the date of delivery, between tho market- 
rate of the goods actually delivered “and the market- 
rate of the goods contracted to be delivered. Ven- 
KATESAPRRUMAL CHETTY v. PARTOASARATHY IYENGAR, 
13 M. L. T. 220 98 


— ~ Of _deed—Gift—Deed of gift 
not registered—Inadmissible to prove title even by 
aduerse poession, i 


Where a deed stated that the "oxecutants had of 
their own aceord gifted a certain piece of land and 
having now no concern with it had written the few 
words in the form of a deed of gift: 
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Held, {1) that it was clearly a deedof gift and 
not merely a recital ofa gift which had. already 
been me, and being an instrument of gift of im- 
moveable property, which required registration under 
section 17 (1) (a) of the Registration Act, and not 
being registered, ib could not be received as evidence 
of the gift, nor could secondary evidence as to the 
gift be produced; . 

(2) that the deed was also inadmissible for the 
purpose of proving that the donees had ever since the 
execution of the deed been in adverse possession and 
thus acquired title to the land. JAMAN v. CHANDIYA 
Bas, 69 P. W. R. 1918 9 


-—-—— of document. See Ina 





GRANT. 
— — m ang mmm Powerof-attomney 907 
emmm maa aaa Tan aan aman Power-of-attorney —Stamp 
a. 13 
m —--_ aan raman of lease 77 
Rava or igara 471I 
poi —-— Of statutes. See InteR- 





PRETATION OF STATUTES, 
—— OF Will, See Witt, 


——, breach of—Remote damages—Contract 

Act (IX of 1872), 5.78. | 

A. sold certain property to B. Out of the consider- 
ation money, a portion was left with the vendee for 
payment to a creditor, C., of the vendor. Between 
the vendor and his creditor, C., there was a private 
agreement that if the money-due to O. were paid by 
a certain time, C. woyid remit Rs. 1,000 of the debt, 
B. did not pay the money to C, at the time so fixed. 

A., therefore, had to pay the entire sum due to C. 
without any remittance, In a suit for recovery of 
the balance of the purchase money and damages. 

Held, that A. was not entitled to recover Rs. 1,000 
which O. had promised to remit if the entire debt 
were to be Paid by the time fixed. 

The law cannot recognize any loss which does not 
naturally follow from the breach of contract between 
the parties. NARAIN Das v. BASANT LAL 


Contract, construction of - 986 


— Lease— Parties not agreed as to essential 
terms—Specific performance cawnot be claimed—~Con- 
tract broken by one party— Specific performance not 

-allowed to party guilty of breach— Remedy of other 
party—Refusal'to perform his part of contract, 











Where there is no complete agreement between the 
partiés as to the essential terms of a proposed 


- contract of Jesse, the alleged contract cannot be 


specifically enforced. 

Where a party t a contract breaks it, he is, on the 
one hand, not entitled to specifictperformance of it, 
and, on the other hand, the other party would be 
within his rights in refusing to perform his part of 
the contract. Sri KRISHAN Das v. PUNJAB NATIONAL 


Bank, Lp., 87 P. W. R. 1913; 149 P. L. R. 1913 SIHI 


~ of marriage Stipulation to gay damages 
tn the event of beeach~ Imforceability oy contract~ 
Public policy. © gr 
A contract between two persons, whereby one of 
them stipulates to give his daughter in marriage to 


the son of the pther party and the fatter agrees to 
receive the girl in marriage after a certain time, and 
it is stipulated that the party guilty of breach is@to 
pay a certain sui as damages, is a contract which 
gives the parties a pecuniary interest in“the marriage 
taking place and is hence nnenforceable. DEVARAYAN 


CHETTY v. MUTHURANAN Onerry, 24°M. L. aoe 
15 


(1913) M. W. N. 200 


Minor —Beneficial owner —Validity of con- 
tract- Trust—Purchase in name of minor. 








Where a minor is not himself a contracting party 
ina transaction of purchase, but becomes tho bene. 
ficial owner under the deed of sale, the transaction is 
nob void and the sale will be upheld. < 

A person competent to contract may validly create 
a trust by pufthasing property in the name of a 
minor. 

' When a contract by the minor is nob a necessary 
condition for upholding the rights of the minor in the 
property, his right should be maintained. 

When a minor enters into any transaction resulting 
in the creation of rights, where a contract by him isan 
essential condition preliminary to the transaction or 
contractual obligations on his part flow from the 
transaction, the transaction mast be regarded as 
void. Muwiya KONAN v. PERUMAL Konan, 24 M. L. J. 
852; 13 M. D. T. 811 963 


mamma ome Sale of goods—Contract with karte of 
joint Mitakshara family—Insolvency of karta before 
time appointed for delivery—Right of Official Assignee 
to sue on contract — Tender of cash—Hlection within 
reasonable time-—Hindu Law — Joint Mitakshara 
family—Preswmption of jointness—Lamily business 

—-Onus fo prove that business is separate property of 

particular member—Contract Act (IX of 1872), s. 96 

-—Presidency Towns Insolvency Act (III of 1909), ss. 

52, 62, 64. 

The defendants entered into a contract with the 
karta ofa joint Hindu Mitakshara family as such 
for the sale ofa certain quantity of sugar to be 
delivered in July 1911. On June 15th, 1911, the 
karta was adjudicated an insolvent, and on September 
30th, the plajntif&®, the Official Assignee, wrote to the 
defendants to the effect that he had not received 
any notice of the arrival of the goods, and that he 
was prepared*to pay for and take delivery of them; 
but he did not tender the price of-the goods. He 
then brought a suit for damages against the defend- 
ants in respect of breach of the contract: 

Held, that, although a suit might be maintained 
by the karta for the obligations entered into on 
behalf of the joint family business, yet the Official 
Assignee’s rights were to such portions of the joint 
family estate as the karta was entitled to in his own 
right, that it was the duty of the Official Assignee 
upon requiring the completion of the contract that 
he should make a tender of cash; that he ought to 
have declared his election to take up the contract 
by tendering cash, within a reasonable time; that 
the defentlants were not bound to take any steps 
unless and until they heard from the Official Assignee; 


that in the present case he did not declare withina ` 


reasonable time that he intended to take up the 
contract and the defendants were entitled # assume 
that he intended to abandon it; and that the suit 
ought to fail, 


+ 
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* à 
an, cases of joins Mttakshara families, there is a è 


presumption of jointness, not only of their property 
but even às regards business whith they carry on, 
and if ahy member’ sets up that a particular portion 
ofthe property forms his separatesproperty, the onus 
of prowifig that lies on,the particular member who 
sets up that cases. O., Grey v. WALKER GOWARD 
AND Oo. í : 7 


-— Sale of goods—Insoluency of purchaser-— 
Right of Official Assignee to sue on contract—‘Lender 
of cash—Electiqgn within reasonable time--Contract 
Act (IX of 1872), a. 96-—Presidency Towns Insolvency 
Act (III of 1909), s. 68 — Powers of Official Assignee-— 
Carrying on business of insolvent for beneficial wind- 
ing wp-—Leave of Court. 


The defendants entered into a contract with one G. 
for the sale of a certain quantity of sugar to be 
delivered in July, August and September 1911. On 
June 11, G. was adjudicated an insolvent and on Sep- 
tember 1, the plaintiff, the Official Assignee, wrote to 
the defendants that he elected to take up the con- 
tracts, but did not tender the price of the goods. He 
then brought a suit for damages against the defend- 
ants in respect of breach of the contract: 


Held, (1) that the Official Assignee was bound to 
tender cash before calling upon the defendants to 
deliver the goods, and to elect within a reasonable 
time as to whether he was going to take up the con- 
tracts, otherwise the sellers would be entitled to con» 
sider that he had abandoned the contract ; 


(2) that the election to take up the contract com- 
municated the first time on September 1, 1911, to the 
defendants was far too late, and that the suit was 
not maintainable. 

Obiter dictum.—The leave of the Court which was 
contemplated by the second part of section 68 of the 
Presidency Towns Insolvency Act, 1909, for the 
Official Assignee to do the various acts there mention- 
ed, means a particular leave to be obtained to do a 
particular thing or things. Therefore, the Official 
Assignee is not entitled to carry on the business of an 
insolvent so far as may be necessary for the beneficial 
winding up of the business without obtaining the 





sanction of the Court. O. E. Grey v. WALKER ay 


AND Co., 17 0, W. N. 578 





—Transaction unconscimable—Urgent need of money 
gn borrower's part—Oontract Act (IX of 1872), s. 16 
— Hucessive interest, 


The mere fact that one of the parties to a contract, 
isin a position to dominate the will of the other, does 
not entitle the latter to froe himself from his obliga- 
tions under the contract; he must also prove that the 
transaction is unconscionable. , 

Urgent need of money on the part of the borrower 
does not of itself place the lender in @ position to 
dominate the will ofthe borrower within the meaning 
of section 16 of the Contract Act. 

A transaction may fall within the description of 
harsh and unconscionable in many ways. elf the 
Court is satisfied that the interest or charges are 
excessive, it should see whether in truth and fact and 
according to its sense of justice, the transaction was 
harsh and ungonscionable, 
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` Excess of interest or charges may of itself be evie 
dence that the transaction was harsh and uneonscion- 
able, and particularly if it be unexplained. l 
Sub-section (1) of section 34 of the Civiw PiScedure 
Code does not control and negative the effect of 
rules 2 and 4 of Order XXXIV. The Court if bound 
to award to a mortgagee interest Up to the date fixed 
by the Courtfor*redemption at the contract rate. 
After that date,and up to realisation, the Court may 
award interest at such rate as it deems proper. Katt 
PROSONNO BHATTACHARYYA V. PROTAP SINGH PATTAR, 
17 0. L. J. 221 965 


Contract Act (IX of 1872), S. II— 
Minor —Conveyance— Whether valid conveyance may 
be in favour of minor’s name. 

It is perfectly open to a person who owns property 
to convey that property to a mingr, and the con. 
veyance may be made in the minor’s name and will 
convey a perfectly good title to the minor. BAHAL-UD- 
DIN v. RAFAQAT Husain 4 








a eer s.,15 949 
S. |G—Excessive interest 969 
—— ——— SS. 17, I9, 23 5 





——-— $S. 24, 58, 65—Void contract 
-Loan t% consideration of promise to give possession 
of occupancy holding—Suit on agreement—Indemnity 
Right to sue. 


A. advanced a loan to B. underan agreement that 
if B. failed to pay.A. the interest from year to year, 
B. will put A. in possession of an occupancy holding, 
the transfer of which was forbidden by law. In the . 
agreement, there was a covenant of indemnity that 
in cage of failure to put 4. in possession, A. might 
sue for principal and interest: 

Held, (1) that the whole agreemeut was void by 
reason of section 24 of the Contract Aot; 

(2) that section 68 of the Act was inapplicable to 
the case as there was no alternative promise capable 
of being separated altogether from the illegal portion 
of the agreement; 

(3) that A, was not entitled fo sue on the covenant 
of indemnity; 

(4) that section 65 of the Contracf Agt had no 
application to the case, as it could not be said that ` 
any agreement between the parties was discovered to 
be void or any contrach became void after it had 
been entered into; 

(5) that the parties being in part delicto and B. not 
having permitted A. to obtain possession of the hold- 
ing, A. was entitled to no relief. Ram PARTAP Ral v. 
Ram PHAL TELI 9 


aan an — —~— $S. 27, 74—Restratntof trade— 
Public policy—~Penalty—Inquidated damages. 


A. and B., two neighbouring millers, agreed to 
charge not less than a certain price for milling other 
people’s rice, and to work their respective mills only 
during alternate weeks for such ontside rice. The 
agreement was fora fixed period and the penalty for 
breach of contract was Rs. 200. B. committed a breach 
and contended that the contract was void under sec- 
tion 27 of the Indian Coftragt Act and that the plain- 
tiff A. could not prove any damage and was, therefore, 
not entitled to recover anything: 


” 
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è a 
Held, (1) that the contract was not in restraint of 


trade and Was valid; 

(2) that ynder section 74 of the Indian Contract Act, 
the plaintiff Was entitled to recover Rs, 200 without 
any proof of actual damage. Tan Kwan Hon 33 





Maune Kzeaw, 6 Bog. L. T. 236 . 1 

—_—_—_*-—— Sa 38 : 442 

—— S. 58 % 9 
701 


Sa 62 

—— SS, 64, 65—Minor—Alienation 
by guardian of minor void ab initio*Impron ements 
by vendee—Agreement to sell property in suit to 
stranger not illegal. : 





Where a Muhammadan minor sues to have an 
alienation made by his guardian declayed null and 
void as against him, the minor cannot be held Hable 
for any improvements made by the vendee to the 
property as the contract was void ab initio and had 
no binding force at all upon the plaintiff. Sections 
64 and 65 of the Contract Act ‘are based on there 
beihg a contract between competent parties, and 
are inapplicable to a case where there is not, and 
could not have been, any contract at all. 

‘There is nothing illegal in an agreement by a 
plaintiff to sell the property in suit toa third person 
should the suit prove successful. Dutra v. Fart, 98 
P. L. R. 1918; 115 P. W. R. 1913 485 














S. 65 9, 485 

|. S. 69 247,949 
—_——— s.70 247, 949 
—— s.7Z 949 








— S, 73—Remote damages 449 
S. 74— Penalty — Liquidated 
183 








damages 


— Sa 74 — Interest—Default — Es- 
orbidant interest—Penalty—Act XXVIII of 1855, 


Where no interest is payable until default but in- 
terest at an exorbitaut rate is payable as from the 
date of default, tife latter stipulatien can be treated 
as by way of penalty within the meaning of sec- 
tion 74 of the Contract Ach, ‘ 

The effect of section 74, Contract Act, as amended, 
discussed and explained. 

Per Wallis, J.—Ilustration (d) to section 74 says 
that a stipulation for 75 per cent. on default is a 
penalty where interest at 12 per cent. is payable from 
the first; there appears to be no substantial difference, 
where no interest at all is payable until default. 

Per Sundara Aiyar, J--Act XXVIII of 1855 ap- 
plies only to primary contracts as to the rate of 
interest and not to secondary contractis providing 
for cases of breaches of original *contracts. The Act 
only repealed the anty-usury law, and it did not 
intend to cut down the equitable powers of Courts. 

Per Sadasiva Hiyar, J.—The English Courts have 
liberally constrned the Acte intended to relieve 
against exorbitant rates of interest. AVATHANI 
MUTHUKRISHNIER Ve SANKARALINGAM Pitfat, 18 M. L. 
P, 20; 24 M. L. J. 188 A 417 F. B. 


= S. 96 ° 753, 756 
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Co-~owners-—Necessary werk carried ont by ous 
« co-owner—Injunction 19 





Of land—Claim for vzclusive pos- 
session of produce-—Title by prescription—Najure of 
proof—Proof of hostile assertion of title—Adveryg 
possession—Limitation. . 
Where, in a claim for possession of produce of land 

and an injunction restraining defendant’s interference 

with it, it is found that plaintiff and défgndant are 
co-owners of the produce, which ownership is refer- 
able to their ownership of the land, the plaintiff, in 
order to succeed on the basis of a prescriptive title, 
must show that his pqssession was adverse to the 
defendant, and, to do. that, would have to prove some 
upen assertion of a title hostile to the defendant 
or some fact which would show that the latter’s 
possession could not be referred to his legal title 
as co-owner. TAJUDDIN v. ALI AHMAD, (1913) M. W. 
N. 381 ° 358 


Co~sSharer—Possession for more than 12 years 
with mutual consent in ignorance of right 869 


what constitutes 386 








Tin Management by one co-sharer on behalf 
of another—Agency--Death of latter—Suit by his 
representatives for account—Limitation—Demandand 
refusal—Termination of agency—Limitation Act (XV 
of 1877), Sch. IT, Art. 89. 

JA co-sharer who manages a property on behalf of 
himself and his co-sharer, is an agent of his co-sharer. 
The relationship of principal and agent continues up 
to the death of the co-sharer on whose behalf the 
property is managed. And if the property is managed 
even after his death, the manager would be con- 
sidered as the agent of the representatives of the 
deceased co-sharer, 

Therefore, a suit for account against the manager 
by the representatives is governed by Schedule II, 
Article 89 of the Limitation Act. 

If no demand for any account has been made, the 
commencement of the limitation will be the termi- 
nation of the agency. But if a demand‘ was made 
which met with no attention, limitation will ran from 
the demand. If demands were going on as long as 
the management continued, the limitation will run 
from the termination of the agency. OHANDRA 
MADHAB BARUA v, NABIN CHANDRA BARUA, 17 C. L. J. 
135; 40 0. 108 735 

2. Possession—Village Tarkhans — Land 
lent by village proprietor for residential purposes— 

Possession not held for twelve years — Partition. * 

The parties were Tarkhans related to each other 
and residing in a village, and the houses in question. 
were built on land which was merely Jent to them by 
the proprietors for the purpose, 0f building residential 
houses. There was nothing to show that the land or 
property was ever entered as the common property 
of the whole of the family. The plaintiff had been 
out of possession for more than twelve years, and in 
fact lived in another village and was engagéd in a 
different trade: 

Held, that even assuming that at one time the 
plaintiff usight have been a co-sharer, on the facts as 
found, it was impossible to kold that he was still a 
co-sharer, and as he had been out of possession for 
more than 12 years, the suit for partition failed. 
NARINJAN SINGH v. Narsa Sinam, 116 P. Le R. 1919; 
78 P. W. R. 1913 86 
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Ceurt—District Judge acting under section 22 08 
Bombay District Municipalities Act 408 


Court~-fee. - See Court Beres Act. 
è 





. Suit for declaratie that plaintiff is 
raifat not tenure-holder as recorded in Revenue Roll, 
and for settlement’ of fair gnd equitable rent--Ad 
valorem Coeurt-fee—Court Fees Act (VII of 1870), 
s. 7 (iv) lo), Sch. II, Art. 17 cls. (1) and Gii)— 
Bengal Tenancy Act (VIIE of 1885), s. 104-H. 


- The plaintiffealleged that he had been recorded 
as a tenure-holder in a Settlement Revenue Roll 
prepared under sections 104A to 104F of the 
Bengal Tenancy Act. He sued under section 
104H to have it declared that his status was that 
of a raiyat with right of occupancy and to have fair 
and equitable rents settled on that basis in respect 
of his holding: oe y 

Held, that the provisions of section 104H sub.sec- 
tion (4) made ib olear that suits of this nature 
were brought to obtain consequential relief, viz., 
the settlement of a fair rent; that in the present 
case, there were specific prayers for such relief, 
that Article 17 of Schedule IL clauses (¢) and (iii) 
was not applicable, but that ad valorem fees should 
be paid under section 7 (iv) (c), on the sum at which 
the plaintiff had valued his suit or the relief sought. 
TROYLOKYA NATH Pat v. SECRETARY or STATE, 17 O. 
L. J. 426 188 


Court Fees Act (VII of 1870), S. 7 

(iv) (C) 188 
ey 
a ee a Sa FT (iV) (f) 480 
S. 7 CL. (£Xx)—Morigage decree 


for sale --Separate property separately charged— 
Appeal in respect of one property —Court-fee payable, 





mengani tekaa 





In a suit for sale on the basis of a mortgage, a de- 
cree was passed declaring the separate liabilities of 
the different properties. One of the defendants, 
whose property had been held liable for a specific 
sum of money, appealed: . 

Held, that the proper Oourt-fee to be paid on the 
memorandum of appeal was the fee ealculated on 
the sum for which the appellant’s property had been 
held liable. CHHABRAS v. Courr or Warps, 11 A. L. 
J. 83; 35 A. 92 577 


0 n2 — $, 7 Cl. (ix)—Suit for sale on 
morigage-~Amount declared due on date fiwed for 
payment—Appeal — Court-fee — Value of subject. 
matter. | 
Where in a suit for sale qna mortgago, a decree 

is passed declaring a sum of money as due on the 
mortgage including interest caloulated from the 
date of suit to the date fixed for payment in the 

- degree, the value of the subject-matter of the appeal 

of defendant against such a decree is the amount 
declared by the Court as due to plaintiff on the dato 
fixed for payment, exclusive of costs, and Court- 
fee should be paid ad valorem on that amgant. 

The memorandum of appeal is aot sufliciently 
stamped if it shows a Court-fee only on the principal 
and interest due up to the date of the institu- 
tion of sgit, excluding the interest allowed pendente 
lite. 
865 A, 94 


hd 
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BALDEO SINGH v. KALKA PRASAD, 11 A, L. J. 20; 
365 


— et Sy II kd 480 


————— Sch. ll, Art, 47, cls. 
(i), (fii) 188 


yor ens eee Sch. Hl, Art. 17, cl. II 
275 


4 
Covenant to indemnify—Person entitled 
to indemnity compromising dispute before suit is 
brought—Suit for damages maintainable 


running with land—Covenant 
that if lessep requires to sell and lessor pays pros 
per price, tenure would be sold to lessor—-Whether 
covenant runs with land ' 


Cowldar—Devolution of interest 632 


Criminal Procedure Code (Act V of 
1898), Ss. 4 (h), 190 (C), 200—Com- 
plaint —Cognizanceof offence on complaint—Examina» 
tion of complainant~ Issue of summons—Letter to 
Magistrate inforying that accused used insulting 
language to writer and asking Magistrate to take ace 
tion, whether complaint, 














A letter to a Magistrate informing him that a cer. 
tain person used insulting language to the writer and 
asking the Magistrate to take action, is a complaint 
within the meaning of section 4 (A) of the Criminal 
Procedure Code; andthe Magistrate ought to examine 
the complainant on oath, under section 200 of the 
Criminal Procedure Code, before issuing a summons 
to the accused.  KHABTTER MOHAN MITTER y. EMPEROR, 
14 Or, L. J. 76; 17 CO, W. N. 448 41 


— —— S. 9 





665 


e 
S. TOO— Search warrant 

~-Irregular—Resistence—Penal Code (Act XLV of 

1860), ss. 99, 147, 225B, 332, 823—~Right of private 

defence. 

In a search warrant under section 100 of the 
Criminal Procedure Code, the name and designation 
of the Police. officer or other person who was to exe. 
cute the warrant was inadvertently omitted. The 
warrant was made over to the Assistant Court Inspeoe 
tor who by an endorsement sentit ip the Sub-Inspector 
of the Thana and not to the officer for ghe time being 
in charge of the Thana. When the warrant reached 
the Thana, the Sub-Inspedctor was temporarily absent, 
andthe head constable who was for the time being 
in charge of the Thana, proceeded to execute tha 
warrant. The woman searched for was found and 
apprehended with a view to producing her in Court 
in accordance with the warrant. The accused, how. 
ever, who were l4in number, took possession of the 
woman by force, and in the fight which took place the 
Police officer received injuries: bi 

Held, that the accused could not be held to be pro. 
tected by a right of private defence. They could not 
be convicted under sections 225 B and 8382 of the 
Code, but if the prosecution could establish that hurt 
was caused and that the causing of hurt was a come 











mon object of the accused, they would he liable to 


punishment under section 147, Indian Penal Code, or 
if it were dound that hurt was caused by less than 
five persons, the persofs who cused hurt would-be 
liable to punishment under section 323 of the Indian 
Penal Code. EMPEROR v. GAMAN, 14 On. L. J. 148; 
153 P. L. R. 1913; 20 P. W. R, 1913 Cr. 894 
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ss. 107, 126 — Se- allegation of that character has to be established 








curity beep peace—Order of first class Magistrate 

—Appeal—Jurisdiction of District Magistrate. 

No appeal whatsoever lies to a District Magistrate 
from an order of a° Magistrate, first class, ordering 
2 certain person to keep the peace. 

Tt is only in the District Magisthate’s power to 
examine the record and, if he finds that anim- 
proper order has been passed, to submit the case to 
the High Court for the exercise of its revisional 
powers. . 

Under section 125, Oriminal Procedure (ode, the 
District Magistrate can cancel the bonds only on the 
ground that they are no longer necessary. BANARSI 
“DAB v. PARTAB SINGH, 11 A. L. J. 16; 14 Or. L. J. 63; 
35 Å; 163 * e . 35I 


—Summons issued under section 107—Proceedings 
taken under section 110-—Prejudice to accused—Ir- 
regularity. dan 
Where, after issuing summonses to parties under 

section 107, Criminal Procedure Code, the Magistrate 

took proceedings under section 110, but the evidence 
was recorded at length, and the parties had opportu- 
nity to cross-examine all the prosecution “wibnesses 
and were not prejudiced: 

Held, thatthe irregularity in procedure was cured 

: by section 587, Criminal Procedure Oode, SANGAMMA 

Natick v. EMPEROR, 14 UR. L. J. 65 401 


—_—_—~— Sa 110 


——— Sa IIO — Security for 
good behaviour— Object of section—Proceedings to be 
bona fide—High Courts power of interference— 
Production of Police report to meet allegation that 
proceedings are not bona fide—Gazetteer, extract 
from—Admissibility. 








ial 











‘The object of section 110 of the Criminal Proce. 
dure (ode is preventive and not punitive. The pur- 
pose which the Legislature had in view was to afford 
protection to the public against the repetition of 
| Grimes in which the safety of property is menaced 
and not the security of persons alone is jeopardised. 

The preventive jurisdiction with which the Magis- 
trate is thus vested, isa powerful means to secure the 
interest of the community from injury ab the hands 
of hardened offenders of the most dangerous olasses. 
This very fact, however, renders it necessary that the 
powers should bé exercised with caution and discre- 
‘tion. The provisions of the section were never 
intended to be applied to coerce landlords, however 
recalcitrant they might be, to adopt methods of 
management of their estate, the efficacy of which, 
very indiscreetly perhaps, they might not appreciate, 
though pressed upon them with the best of inten- 
tions. 

If it is established to the satisfaction of the High 
Court that the proceedings under section” 110 of the 
Criminal Procedure Code are not bona fide and that in 
, substance their continuance would mean an abuse of the 
statutory provisions on the subject, it is npé only com- 
petent to the High @ourt bué it fs its obvious duty to 
interfere with the proceedings a&the-initial stage, 

The production of the Police report isnot in every 
case a complete answer to the allegation that the 
proceedings under section 110 are not bona fide, An 


401 


conclusively either by direct evidence or by e@i- 
dence of surrounding circumstances which, leave 
no room for reasonable doubt gs to the true nature 
of the proceedings. e i 

An extract from a volume of the Bengal District 9 
Gazetteer is aGmissible in evidenca, if the extract 
itself is relevant for the parposes of the inquiry be- 
fore the Court. RAJENDRA NARAYAN SINGH v. EMPEROR, 
17 0. W. N. 236; 16 0. L. J. 467; 14 Cr. L. J.5 149 


a — §. 123 — Forfeiture of 
property used in fabricating false evidence 171 


S. 125 351 


—— «———— S. 133 et seq—Juris- 
diction-—Bona fide claim of title—Inquiry how to be 
made. ; 























Under section 183 and following of+ the Criminal 
Procedure Code, what the inquiring Magistrate has to 
consider is whether there isor is nota bona fide pri- 
vate claim to title. If there is such a bonz fide claim, 
then he is debarred from proceeding further. If he is 
of opinion that there is no bona fide claim of private 
title, then he isto proceed as indicated in the sec- 
tions of the Code. 

It is not open to the Magistrate to select for his 
decision certain evidence, to discard ofher evidence 
on the ground that, even if taken by him, he would 
not believe ib, and then to determine the very ques- 
tion of title involved. DNYANOBA PANDURANG BAMNÐ, 
In re, 15 Bom. L. R. 67; 14 Cr. L. J. 74 


= SS. 145, 439 — Posses. 
sion—Removal of tharra—Defective inquiry —Revi- 
sion. 











Under section 145, Criminal Procedure Code, 1898, 
the Magistrate has no power to remove any super- 
structure on the disputed land and is no® concerned 
with the question of title. All that he can do is to 
maintain possession after due inquiryin strict com- 
pliance with its provisions. 

Where there ig no evidence showing a likelihood of 
a breach of he peace and no inquiry is made in the 
case, an order under section 145, Criminal Procedure 
Code, cannotebe sustained. Bogua v. EMPEROR, 2 P. 
W. R. 1913 Or; 6 P. L. B. 1913 Or; 14 Cr. L. rs 





oy 





amane S. 145 — Provisions no 
complied with—lIllegal order- Disobedience not pun- 
tshable--Penal Oode (Act XLY of 1860), s. 188. 


e 

A Magistrate, purporting tò act under section 145 
of the Oriminal Procedure Code, bat without com. 
plying with the provisions of that section, passed an 
order to the effect that from an order issued bys the 
Collector, ib was clear that A. was in possession of 
certain land and that B. was not to interfere with 
that possession. On the very next day, A. com- 
plained tg the Magistrate that his order had been 
disregarded. The Magistrate found that B. had 
interfered with the possession of A. and hence under 
section 188 of the Penal Code, he sentenced B. to 
imprisonment for one month: e 

Held, that the order purporting to have been pass- - 
ed under section 145 of the Criminal Procedure Code 
was illegal, as there had been no proper inquiry 


. 


`F. 40; 17 C. L. J. 610 
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regarding the existing possession of the parties, 
ande therefore, the conviction under section 188 . 
of the Penal, Code could not be upheld. Musammat 
SARDARA V. EMPEROR, 140R. L. J. 68; 16 P. W. R. 
1913 Cr; 92 P. L. R. 1913 . 351 
e— ss. 145, sSub-s. (4) 
— Witnesses present to be examined on date originally 
` fixed —Necessity for further evidence — Adjournment 
—Issue of process for attendance of witnesses. 
Sub-section (4) of section 145 of the Orimi- 
nal Procedure-Code, contemplates thaton the date 
originally fixed, the Magistrate should take all the 
evidence that is produced before him, and unles3 1:6 
considers it necessary for good reason to require 
further evidence, he should decide then and there, 
if he can, which of the partie? is in actual 
possession. | 
Even if the Magistrate goes out of his way to issue 
process for the attendance of witnesses after the 
date on which the case should have been disposed of, 
he is not bound to exhaust,the processes of the Court 
in order to enforce the attendance of such of those 
witnesses as did not appear. HARIPADA MANDAL v. 
SANYASI CHARAN Biswas, 17 O. W. N. 144; 14 Cr. L. 


264 
————= S. 190(1) (a) 667 
s. 190 (C)—Cognizance 


of offence of letter 4 
—— ss. 195, 476, 190 
(D) (a), 529—Penal Code (Act XLV of 1860), 

s. 198— Complaint instituted by stranger to proceed- 

ings— Magistrate erroneously taking cognizance of 

offence—Ground for interference on revision—Crr- 
cumstances under which irregularity may become 
material, 

One B. presented a written complaint to the Dis- 
trict Magistrate alleging that 4. had given false 
evidence as a witness in a criminal trial in the Court 
of the Honerary Magistrate, 2nd class, and praying 
that A. might be punished for this offence. 








Quem 











Paea A aan dhana 











B. was not a party to the case and apa en bad 
no personal concern with the proceedings in Court. 


On this complaint, the District Magistrate ordered 
that A. should be tried for giving false eFidence and 
made the case over to a first cliss Magistrate for 
trial. The order, however, did not spewify the sec-- 
tion of the Code of Criminal Procedure under which 
ét Was passed: : 

Held, (1) that the District Magistrate’s order could 
not be supported by the terms of section 195 or sec- 
tion 476 of the Criminal Procedure Code, as (a) no 
application for sanction under, section 195 had been 
made and no. such application was granted; (b) 4.’s 
statement was not made before the District Magis- 
trate, and it was brought under his notice, not in the 
cougse of a judicial proceeding, but on the complaint 
presented to him by B.; i 

(2) that as the provisions of section 195, Criminal 
Procedure Code, had not been complied with, the com- 
plaint presented by B. to the District Magistrate, 
with a view to his taking cognizance, under section 
190 (1) (a), Criminal Procedure Code, should have 
beer. summarily dismissed; 

(3) alfpough in view of section 529, Criminal Pro- 
cedure Code, the mere fact that the District Magis- 
trate has erroneously taken cognizance of an offence 
under section 190 (1) (a), Ogfninal Procedure Code, 
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would not by itself be sufficient ground for Interfer- 
ence on revision, yet as the case had not yefgone to 
trial, and it did not appear to be one in which sano- 
tion, if if had been applied for, could properéy have 
boon given, and as B.’s complaint was not instituted in 
the interest of justice, but apparently it wal merely 
intended to give grouble to an enemy, the irregularity 
became material, and the order for prosecution musé 
be set aside. ABDUL JAMAL v. Empzror, 13 P. W. R. 
1918 Cr; 14 Cr, L. J. 107; 68 P. L. R. 1913 667 


sah S. 195—Sanction to pro- 
secute—Jurisdiction—Power of, Appellate Court— 

Penal Code (Act XLV of 1860), ss. 198, 471—Appeal 

Proceeding —Criminal appeal. 

_ An appeal from an order passed under section 195, 
Criminal Proféedure Code, should be deemed- to be a 
criminal appeal under that Code. 

A bond was produced in the Court of a Munsif 
with an endorsement which was held to bea forgery 
by the, Munsif. On mppeal, the Additional’ Judge 
agreed with the Munsif. On an application being 
made to him, the Additional Judge sanctioned the pro- 
secution of the party producing the bond under seo- 
tions 193 and 471 of the Penal Code: 

Held, timt the Additional Judge had jurisdiction to 
grant sanction, as 

(a) the bond was given in evidence in the appeal 
pending in his Court, and 

(b) the false evidence was given ina proceeding 
pending in the stage of appeal in his Court, 

An appeal is a proceeding within the meaning of 
section 195, Criminal Procedure Code. BEADESAR 
TEWARI v. KAMTA PRASAD, LI ALL. J. 11; 14 Cr. sy 

2 








47; 35 A. 90 











S. 1995 — Bombay District 

Municipalities Act (IIT of 1901), s. 22.—Sanction to 
prosecute—Court-——District Judge acting under sec- 
tion 22—Penal. Code (Act XLV of 1860), ss. 198, 511. 
A District Judge, when acting under section 223 of 

the Bombay District Municipal Act, is a “Court” within 

Genes of section 195 (b), Criminal Procedure 
ode. f 

A prosecution for attempting t8 fabricate false 
evidence before the District Judge, whên acting in 
this capacity, cannot lie without a sanction under 
section 195. < 

The word “Court” in the Criminal Procedure Code 
has a wider meaning than the words “Court of Jus- 
tice” as defined in the Penal Code. : 

Having regard to the obvious purpose for which 
section 195 was enacted, the widest possible meaning 
should be given-to the word “Court” as occurring in 
that section. NANCHAND SHivcHAND, Im re, 15 Bom. 


L. R. 45; 14 Orn. L. J. 72 ‘ 40 
Ss. 195, 4-75 — Sanc- 
tion to prosecute ~False complaint—Motion by oppo- 
site party. 

It is inadvisable to give sanction to one party to 
prosecute another for offences under sections 193 and 
211 of the Penal Code in a case whero there is a 
dispute over property causing breach of peace. 

If the Court thinks that prosecution is in the in- 
terest of public welfare, it may take action under rece 
tion 476 of the Criminal Procedure Code. BHAGWATI 
Mısır v, Ram DAYAL, 11 A. L. J. 113; 14 Or. L. J. 127 
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s. 200 412 taking action op a fresh complaint by the complainant 











ss. 202, 476 -— In. 
qué%es preliminary, whether accused ought to be made 
party in—Order directing accused to cross-examine, 

 absdlutely ilegal—Sanction to porosecute— Directing 
prosecution wnder section 476, Criminal Procedure 
CVode—Order to be made when—Order if may be made 
a month and a half after disposal of case —Order if 
may be made by another Magistrate before whom there 
was no judicial proceeding. 


When a man files a complaint and supports it by 
his oath, rendering himself liable to prosecution and 
imprisonment if it is false, he 1g entitled to bè believ- 
ed, unless there is some apparent reason for disbe- 
lieving him, and he is entitled to have the persons, 
against whom he complains, brought kefore the Court 
and tried. . 

Therefore, in inquiries unger section 202 of the 
Criminal Procedure Code, the accused should not be 
allowed to cross-examine the complainant’s witnesses, 

The petitioner complained® against the opposite 
party of having committed certain offences. On this, 
the following order was passed on January 2, 1912—~— 
“Complainant to prove his case. Accused may cross- 
examine.” Subsequently,the complaint was dismiss- 
ed and the prosecution of the petitioner was ordered 
under section 211, Indian Penal Code. ‘The case then 
came before the High Court which held that until the 
aceused had been properly tried, the proceedings under 
section 211 should be dropped. They were tried and 
- acquitted by Mr. McGavin, Deputy Magistrate, on 
August 1. Another Deputy Magistrate on August 23, 
directed the prosecution of the petitioner under sec- 
tion 476, CriminaleProcedure Gode. The District 
Magistrate then observed that the order ought to 
be passed by Mr. McGavin who thereupon under 
section 476, Criminal Procedure Code, on September 
16, ordered proceedings fo be drawn up under sec- 
tion 211, Indian Penal Code: 

Held, that the order of J anuary 2, 1912, was abso- 
lutefy illegal; that if Mr. McGavin had thought that 











action ought to be taken under section 476, Criminal: 


Procedure Code, he ought to have passed the order 
when he acquibtéd the accused; that the fact that he 
did not do # indicated very strongly that he did not 
at the time think it neogssary and that the belated 
order of the 16th September did not represent his in- 
dependent judicial opinion; and that as there was no 
judicial proceeding before the other Deputy Magis- 
trate, his order of August 23 was altogether beyond 
his jurisdiction. Baia Lan Suan v. Bisa SINGH, 17 
GC. W. N. 290; 14 Or. L. J. 57; 400, 444 


š — $S. 203, 437—Com- 
plaini dis hissed without inquiry—Further inguiry— 
Notice — Fresh complaint. 


A notice to a person against Whom a complaint is 
made-is quite unnecessary, where itis sought to set 
aside the summary order in a proceeding to which he 

actually no party. 
Where na api has been dismissed without 
inquiry, and without summoning the accused, the 
District Magistratg can orger farther {nquiry with- 
out notice to the accused. í : 

The dismissal of a complaint without® inquiry, does 
not debar the same Magistrate from accepting and 











on the same facbs., ANGAN v. Ram PIRBHAN, 10 A.L. 
J. 631; 14 Or. L. J. 2; 35 A. 78 ol 46 
. 


———~ SS, 203; 435, sub« 
S. (4); 437 —Dismissat of complaint by Deputy 

Magistrate —Fresn complaint to District Magistrate y 

Sending case to Deputy Magistrate for report —Dis- 

missal of case by District Magistrate after considering 

reporl~ Order for further inquiry by Sessions Judge, 
tf within jurisdiction. 

A complaint was made to a Deputy Magistrate, who 
after considering a Police report on the matter, or- 
dered: —“Enber mistake of law.’ The complainant pub . 
in another complaint before the District. Magistrate 
who sent the complaint to the Deputy Magistrate for®. 
judicial inquigy and report, and after considering his 
report, directed that the case should be entered as 
false. The complainant then applied to the Sessions 
Judge who ordered a further inquiry under section 
437, Criminal Procedure Code: 

Held, that the Deputy Magistrate’s order must be 
regarded as an order dismissing the complaint. 

Therefore, the District Magistrate in directing a 
further inquiry acted under section 435, Criminal 
Procedure Code, and the Sessions Judge was not com- 
petent to direct a further inquiry in view of sub. 
section (4) of section 435, Criminal Procedure Code. 
SIDDIK V. ČHAKAURI Kaansaman, 17 Q W. N. 451; 14 
Cr, L. J. 128; 17 C. L. J. 608 683 


——— —-— —— SS., 203, 517, 523— 
Property, disposal of ~Forfeiture—-Complaint dis- 
missed under section 203—Power to order forfeiture of 
property used in fabricating false evidence—Restora- 

` ton—-Diseretion, 

Section 517, Criminal Procedure Code, applies only 
when an inquiry or trial in a Criminal Court is con- 
cluded. Where a complaint is dismissed under gec- 
tion 203, it cannot be said that there was any inquiry 
or trialin the Magistrate’s Court. ê 

Clause 1 of section 523 gives a Magistrate power 
either to deliver the property to the person entitled to z 
its Possession-or to pass such order‘as he deems fit 
respecting its disposal. If he adopts the first alter- 
native, he Has to find ont the person entitled to 
possession, and, if no one succeeds in establishing his 
title fo possession, the property should be at the dis- 
posal of Government. If he adopts the second alter- 
native, the section does not specifically state what tle 
nature of the order regarding the disposal of property 
should be. Thereis nothing in the section to pre- 
vent a Magistrate from ordering that property 
should be at the disposal of the Government if such 
order is proper in the ciroun*stances of the case. 

Where a complaint is dismissed under section 293, 
and there are grounds for believing that certain pro- 
perty was used by the complainant ` for fabriqating 
false evidence dgainst the accused, the Court has 
jurisdiction to’ pass an order directing the forfeiture 
of such property. : 

In such a case even if the order purports to have 
been made under section 517, itshould be held to be 
an order under section 523. 

The power to order restoration ig discretionary 
and the Court is not bound to exercise gt. BAMA- 
SAWMI AIYAR v, VENKATESWARA Alvar, 24 M, L, J. 1; 

14 Or. L. J. 27 
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Criminal Procedure Code—contd. 


Charge—Framing of charge—Distinet offences, dis- 
tinct charges-—Offences of “same kindê— Procedure. 


Foe every distinct offence of which any person is 
accused, there should be a separate oharge and every 
charge shall be tried separately. This is a broad rule 
and applies to all trials fér offences under the orimi- 
wal law. In seption 233 of the Criminal Procedure 


=~ H 





Code, this rule is made subject to four exceptions. , 


But a Court cannot and ought not to treat a case 

. before it as an exception to the general and broad 
rule unless it is satisfied that in the case before it, 
the charge should be brought within one of the four 
exceptions. - 

A trial in contravention of section 233, unless justi- 

efied by the exceptional sections, is not a mere irregu- 
larity but it is an illegality. 

The offence of murder and the offence of voluntari- 
ly causing hurt are not what are defined in sec- 
tion 234 as offences of the “same kind.” 

The provisions contained in the former part of 
Chapter XIX apply to all charges falling under sec- 
tion 239, which is thus governed by sections 234 and 
235. — 

The charge-sheet is a very important ducument and 
the drawing up of it a very important act in a crimi- 
nal trial. Magistrates cannot exercise too much care 
when they proceed to frame a charge, SHANKER v. 
EMPEROR, 11 A. L. J. 188; 14 Cr. L. J. 116 676 


mmm S. 234 676 


SS. 235, 236, 237, 
403, 494—Auterfois acquit or convict barring 
fresh prosecution—Penal Code (Act XLV of 1860), 
ês, 177, 208. 


One A. was killed by a shot from the gun of B. C., 
a Police Patel, and a relation of B. well aware of the 
fact, falsely reported that A. had died of fever. C. 
was prosecuted under section 203 of the Indian Penal 
Code. After a charge had been framed against him, 
it was found*that the shooting of A. by B. was 
accidental. Thereupon the prosecution against C, 
was withdrawn, and he was acquitted under segtion 
494 of the Code of Criminal Procedure: 

Held, that section 403 of the Criminal Procedure 
Code barred a fresh prosecution of C. on the basis of 
the same false report, for an offence under section 
177 of the Indian Penal Code. 2 | 

, Section 403, Criminal Procedure Code, embodies the 
rule as to pleas of auterfois acquit and auterfots con- 
vict subject only to the exceptions. 
` Section 408 of the Criminal Procedure Code is a 
carefully drawn section, and according to it Where a 
person has been tried apd convicted or acquitted for 
an offence arising out of a particular set of facts, he 
cannot, while such conviction or acquittal remains in 
force, be again tried in respect of any offence based 
on the same facts, unless the case can be brought 
under one or other of the specific exceptions to the 
rule provided by the said section. 

Section 403 applies to an order of acquittal made 
under section 494 of the Criminal Procedure Code. 

Sections 225, 236 and 237 of the Criminal Pro- 
cedure Code discussed in relation to section 71 of 
Penal Code, MAHADEOGIR V. Emperor, 9 N, L. R. 26; 
14 Cr, LIJ. 185 i 887 
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as —— Sa 25 0—Compens%&on— 


Order to prosecute under section 476-——No compensa- 

tion can ‘be allowed, . 

In execution of a decree, a warrant of attaghment 
was issued and the bailiff reported to the Court 
that he had been ébstructed in levying attachment by 
one Ishram. The decree-holder also applied for 
sanction to prosecute Ishram. On inquiry, the 
Court did not issue a sanction but made an order 
under section 476%f the Criminal Procedure Code 
for Ishram’s prosecution and sent bhe papers to a 
Magistrate. : 

The Magistrate acquitted Ishram and ordered the 
decree-holder under section 250 of the Criminal Pro- 
cedure Code to pay*Rs. 30 in compens&tion: 

Held, (1) that the words of section 250 limited it to 
a case instituted either by complaint, or by the inform- 
ation given to a Police Officer, or to a Magistrate; 

(2) that the order cauld not be supported under 
section 250, as the accusation against Ishram was not 
made upon the complaint or information of any person 
within the meaning of section 250, but upon the order 
made by the Court under section 476. 

‘Complatht’ as defined in clanse (h) of section 4 of 
the Criminal Procedure Code cannot inclade deposi- 
tion made to a Magistrate in the course of a trial. 
KISANDAS HIRACHAND, In re, 14 Bom. L. R. 1166; 14 
Cr. L.J. 1 145 
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—— S. 250—Compensation— 
Separate order calling on complainant to show cause 
and awarding compensation. 

Section 250 of the Criminal Procedure Code makes 
it quite clear thatthe reasons for awarding com- 
pensation and the actual order so awarding must be 
contained in the order of discharge or acquittal, and 
the law contained in the section must be followed 
strictly. 

Where a Magistrate acquitted the accused and 
having signed and dated his order of acquittal, *then 
recorded a separate order calling on the complainant 
lo show cause why he should not be required to pay 
compensation, and then having recor@ed his objection, 
ordered him to pay compensation: e 

Held, that the order was illegal and should be’ 
seb aside.” JMAM Din g. EMPEROR, 14 Crk L.J. 48; 16 
P. W. R, 1913 Cr; 99 P. L. B. 1913 272 


S. 250—Compensation— 
False charge deliberately made—Order sanctioning 
prosecution of complainant. 


There is no ground or reason in law to prevent 
compensation being granted to an *acpused under 
section 250, Criminal Procedure Code, in a case in 
which the Magistrate also directs @ prosecution of the 
complainant for bridging a false charge. 

The provisions of section 250 may be used to supply 
one form of punishment for a serious false charge 
deliberately and maliciously made. The section is as 
applicable to such false charges as it is to a merely 
frivolous charge brought with the sole intert of 
annoying. GOPALA Buap CHANGỌLA, In re, 15 Bom. 
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- ——— §. 258 2 413. 
a Sn AN -—— S. 260—Summary trial * 
—Disoretion 665 

S. 262 665 
gee AE —— $S. 337 (2), 339 (3) 








—Pargon, tender of —Approver— False statement— 
Examination as wiitness—Sanction to prosecute for 
perjurye—Penal Code (Act XLV ofe 1860), ss. 193, 
194. + 

Action can be taken by the High Court under sec- 
tion 339 (8) against an approver in respect of a state- 
ment made by him, which is prima facie falge, even 
though the approver has not been eyamined as a 
witness in the case in connection with which he made 
his statement. $ . 

The High Court can sanction the prosecution of 
an approver for an offence under section 193 or sec- 
tion 194 of the Penal Code in respect of sueh statement. 
Emperor v. RAJA, 14 OR. L. J. 64,17 P. W. R. 1918 








Or. $ 352 

———— — sS. 339 (3) 352 
bi aa paia s. 342 88! 
mmm ama am ——. S, 345 413 
—— ~_—- am mn SS. 345 (5), 423 


(d), 439—Revision — Compromise-—Sanction— 

Power of revision Court. 

A Court of revision has power to sanction a` com- 
promise under séttion 345, Criminal Procedure Code. 

Obiter dictwum.—Section 439, Criminal Procedure 
Code, sets forth the powers of a Court in revision. It 
only grarts certain fixed powers and does not men- 
tion section 345 (5). 

If the Appellate Court has power under section 423 
(4) to grant sanction to compromise, then clause (5) 
of section 345 would be unnecessary. NAGI AHMAD v. 
Emperor, 11 A. L. J. 18; 140R, L. J. 46 ` 


— S. 408 (3)—Aggregate 


sentences, meaning of —Sentences to run concurrently 

— Appeal— Jurisdiction. 

An Assistant Sessions Judge convicted an accused 
for the offences under sections 304 and 147 and pass- 
ed a sentence of fout years on each count, The two 
sentences were@o run concurrently: 

Heli, that an appeal lay te the Sessions Judge. 

The words “aggregate sentences? in section 408 (3) 
relate to a case of consecutive sentences and not to 
concurrent sentences.’ TuLSI Ram v. EMPEROR, 11 A. 
L. J, 111; 14 CR. L.-J. 119; 85 A. 154 679 


S. 423 (d) 270 
S. 435 269 


~ SS. 435, 436, 437, 
438 — Prohibition *contained in section 435 (4) 
extends to section 438—Incompetency of Sessions 
Judge to report to Chief Court an order af the District 
Magistrate passed under section 485 of the Code. 

The provisions of section 435 (4) of the Code of 
Criminal Procedure apply to all cases in which either 
a District Magistrate or a Sessions Judge has taken 
action, or has refused to take action, under ® sections 
435, 436, 437, or 438 of the Cod& The words ‘further 
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application’ in section 435 (4)°mean any other apptjfa- 
tion in respect of the order in question of the iferior 
Criminal Court. Euprror v, WARYAM, 10 P. R. 
1912 Cr; 14 Cr. $. J. 134; 117 P. L, R. 1913 . 886 


-— & 435(4) | 683 
—— ~- S. 436 ° ° 886 











—————-— s. 437 , 269,886, 





S. 437—Farther inquiry 
i 683 
146 


EE E A 437.—Notice 








section 435 





S. 439 269, 270 
—— oe — S$, F 39 — Defective in- 
890 





quiry 











S. 439—Distriot Regis- 
trar not subordinate to High Court 896 
am maa aaa i Sa 4716 —Complaint insti- 

tuted by stranger 667 











——— S, 476—Disirict Regis- 
trar not subordinate to High Court 896 


S. 476—Order when to 
345 














be made , l 
a maan maan am aan M Sa 476—Prosecution in 
the interest of public welfare è 87 
S. 476 — Civil Court— 














Mamlatdax’s Oourt —Mamilatdars’ Courts Act (Bom, . 


Act II of 1906) 

A Mamlatdar’s Court, constituted under Bombay 
Act II of 1906, is a Civil Court within the meaning 
of section 476, Criminal Procedure Code. EMPEROR 
v, BHavpv Daon, 15. Bom. L. R. 58; 14 CR, L. Fra 
S. 47 6— Forgery — Suit 

dismissed ~Decree-afirmed on appeal— Jurisdiction 

of first Court and of Appellate Court to institute pro- 
ceedings under section 476, Criminal Procedure Code. 

Where the decree of a civil suit has been confirmed 
on appeal, it is competent to the Court of first instance, 
as also to the Court of Appeal, to take action under 
section 476 of the Criminal Procedure Code against 
the plaintiff for forgery committed in-a document 
filed by him in sthe first Court. LACHMAN OJHA v. 
Anup Ras, 16 O. L. J. 569; 14 Or. L. J. 32 176 














tor—Inquiry by Collector into case of withholding 
receipt by Jandlord—Transfer of inquiry to Bub- 
Divisional Officer——-Vatidity—Jurisdiction of Col- 
lector to transfer inquiry—-Proceeding under sec- 
tion 476, recorded by Sub-Divisional Officer, if 
within power - 891 
——— m — S. 488 (3) and 445, 
proviSO—Muintenance—Wife obtaining order 
for child--Husband subsequently getting decree for 
restitution of conjugal rights. 

The provis#to sub-section 3 and sub-section 4 of 
section 488, Criminal Procedure Code, refers only to 
cases where a wife obtains a maintenance order for 
herself and not where one is made for the children, 





S. 476—Sub-Divisional ` 
Officer authorised to discharge functions of Collec- | 


~ m §, 438 is governed b . 
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Where a wife obtains a maintenance order for her 
child and there ïs no decree that the father should 
have the guardianship of the child, the fact that the 
father has obtained a decree for restitution of con- 
jugal righés against his wife, woulfi not absolve him 
from the liability to pay maintenance in accordance 
with the order under section 488.e Nan Saw SEWE v. 


@iaune Hrong, 6 L. B. R. 127; 14 Cr. L. J. 98; 6 Bur. 
L. T, 51 N 658 








= S. 494 
——— C ALI 


887 
883 


We — Sa 514—Scope of security 
for keeping peace— Breach of peace—Magistrate con- 








victing person bound-—Forfeiture of bond~—Subse- —————~ ——-—— — aan 


e quent action. 
If, in convicting a person of an offenc@involving the 


forfeiture of a bond for keeping the peace, a Magis- - 


trate, who has knowledge of the fact thatthe person 
before him has, by his conduct, forfeited his bond, does 
nob make any order for forfeiture, he must be taken 
to have decided not to take- action on the bond in 
respect of that particular breach of the peace, and he 
cannot thereafter re-consider and add to his order by 
directing forfeiture of the recognizance. EMPEROR v. 
Mawaz, 7 P. W. R. 1918 Cz; 14 Cr. L. J. 67; 39 P. L. 
R, 1918; 13 P. R. 1913 OR. 40 








a ——— Su 517 — Forfeiture of 
property use@in fabricating false evidence I 


S. 529 
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667 


: — ——— — S, 537—Summon issued 
under section 107—Proceedings taken under sec- 
tion 110 























e Su 562— First offender— 

Penal Code (Act XLV of 1860), s. 381—Theft by 
servant—Aggravation of offence—Making imputations 
on chastity of complainant’s wife. 

Section 562 of the Criminal Procedure Code is in- 
applicable to fhe case of an accused who has been 
convicted of an offence of theft of his master’s pro- 
perty for he is liable to punishment under section $81 
and not section 380 of the Penal Code. 

A servant accused of an offence unde’ section 381 
aggravates his offence by making imputations on the 
chastity of the complainant’s wife. Emprgor:v, Bris 
Lat, 13 P. L. R. 1918; 14 Cr. L. J. 118 67 


Culpable Homicide. 


See PENAL Cong, ss. 








302, 304, 
Custom—LEvidence at variance with Muham- 
madan Law , 871 
Gowalas of Sonthal Parganas 115 
— Illatom gon 698 
~mn -— Levy of vatiam 298 





Tank—Ixclusive user by higher castes 
--Shanars~Interpretation of custom—Judge’s duty 


ae, 








——Hischeat—Kharod Jats of Bishangurah vil. 
lage, Ambala Tahsil~ Go-sharers in shantilat. 


A village was originally occupied by Hans Jats, they 
abandoned it and some Kharod Jats founded a new 
village in tfle place. Subsequently, Hans Jats auc- 
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ceeded in getting a portion of the land out of one of 
the pattis of the village. Within each group Bf Jats, 
land was lield on ancestral shares. A portion pf the 
village land was purchased by strangers. Æ a Kharod 
Jai, died without heirs: . 


Held, that there was such a comfaunity of interest 
between 4. and th» descendants of the original found- 
ers as would enbible them to oust trespassers from 
the property left by A. Joru v. Lemna, 18 P. L. R. 
1913 832 


——_——. — Alienation —Locus standi of sons 
where father in concert with alienor—Old alienas 
tions-—Proof of necessity g 


Right to sue abating with 
death of alienor—Discretion 329 
e e e 
Mortgage with conditional 
sale —Appeal—Abatement — Death of manager of 
Hindu family impleaded as respondent. 


A transfer by way of sale cannot be held to be 
necessary in the case of a person governed by Custom. 
ary Law, where a mortgage could have been easily 
effected, leaving a considerable margin of value in 
respect of the equity of redemption. 

A transfet by way of mortgage with a clause of 
conditional sale is the most insidious way of transfer 
by which zemindars can be deprived of their land. 

A. executed a mortgage in favour of B. with a clause 
of conditional sale. ‘The-mortgage-deed provided fos 
interest at a heavy rate. No attempt was made by B. 
to take possession, interest was rolling up behind the 
back of the mortgagor, and as soon as an attempt was 
made to enforce the clause of conditional sale, undue 
influence was at once alleged, For several years 
after the.completion of foreclosure proceedings, no 
attempt was made to enforce possession. 

When A. died, B. sued for possession a3 owner 
against his heirs: 

Held, (1) that there was no necessity for the inser- 
tion of the clause of conditional sale; : 

(2) that the transaction must be reduced to one of 
mortgage without that clause; 

(8) that it would be fair to fix the amount of princi. 
pal and interest as twice the amount of te original 
mortgage. Ki 

In an appeal against B., forming a joint Hindu 
family with his two sons, B, died. His elder son was 
brought on the record; the younger died before the 
application for substitution was made, leaving an 
infant son, who was not brought on the record: 

Held, that the appeal had not abated, KHUDA 
Bagasu v, NARAIN Das, 61 P. L. R. 1913; 81 P. W. R. 
1918 ar 44 

















aoe we ee Necessity—wPro2f — Onus— 
Alienation very old. | 


Where an alienation is sought to bo contested after 
the lapse of a long series of years, the alienee should 
not ke called upon for strict proof of legal necessity 
in respect of the various items constituting the oon- 
sideration for the alienation. Evidence of a general 
character shoting that there was some prima fjacte 
valid necessity for the alichation would suffice so far 
as the alienee ar his lefal representative is concerned. 
JowALa v, NAND SINGH, 66 P. L. R. 1918 


n042 . 
Custom—conceld. 3 


è : -å 
—— Alienation — Right of after-born rever- 
stome to contest alienation. 


Where atthe time of an alienation, there was in 
existence’ reversionary heir who was competent to 
challenge the alienation, a reversioner born after the 
alienation has logus standi to challenge the ‘alienation. 
BABU KHAN v. Min Kaan, 108 P. p. R. 1918; 113 P. 
W.R. 1918 ` i 283 


Gift to khanadamad—Emtinction of male 
4ssue—-Reversion of property to donor’s family. 


A gift to a khanadamad is for the benefit of the 
‘khanadamad’s wifo and her male*issue, as daughter 
and grandsons of» the donor. The property trans- 
ferred to the khanadamad would revert to the original 
owner's family in all cases in which the daughter’s 
direct male descendants have, died out. FATEH ATI 
v, MonamMap Harar, 68 P. W. R9191% 81s 


Marriage e-Siths~—-Section of Hindus 
~-Conversion of Muhammadan woman to Sikhism— 
Necessary formalities— Presugiption of performance of 
ceremonies of conversion and marriage—Hindu Law 
of marriage—Marriage between Jats-—-Chadar andazi 
—Marriage in fact presumed to be marriage in law. 








aneka, 








Generally speaking, Sikhs as a community aro 
merely a section of Hindus. z 

Sikhism, however, has at all times been a prosely- 
tising religion. ‘There is no a priori legal or customary 
bar to the conversion of a Muhammadan man or wo- 
man to the Sikh faith. Sucha convert after initia- 
tion becomes a Sikh and even a Singh, provided in the 
latter event that the initiation has been effected by 
the pahol system of baptism instituted by Garu 
Govind Singh. e 

Where a Sikh of position appears to have been 
anxious to maken woman his lawful wife, the pre- 
sumption is that he has not omitted to observe any 
formality for conversion or marriage that his personal 
law regarded as an essential condition precedent to his 
union with the woman whom he intended to marry, 
asstiiming, of course, that it was within his power to 
have those formalities observed. 

No particular form of conversion need be observed 
before a woma», who is not a Sikhni, can be regarded 
as havinge been duly converted to that faith. The 
drinking of duly sanctifigd water with patashas diluted 
in it would be sufficient for the conversion of a woman 
from the point of view of Sikfi law or custom. 

The Sikhs have no written law, their social inatitution 
being regulated by rules which are rules of Hindu Law 
modified by custom. Their forme of marriage, how- 
ever, are different from those of Hindus in general. 
Among Jats, the leading Sudra sub-caste in the 
Panjab, it js well known that the rules as to marriage 
are notoriously lax, and that among them, sacredotal 
notions of marriage havo obtained little countenance. 

Formalities are not necessary to constitute a valid 
marriage between Jats, and the informal ceremony of 
chadar andazi is regarded as a well established form 
of marriage. 

For a marriage by chadar andazi, it would be 
eufficient if the four corners of a sheet are dyed, and 
thereafter, in the presence ofe some Witnesses, tho 
sheet is spread over the coupleto be married, and 
afterwards parshad is distribut8d to the persons pro- 


gent. 
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When it is proved that there was a marriagé’in fact, 
there would beg presumption in favour of there being 
a marriage inlaw. Dante Kaur v. Farr, 4l P. W. 
R: 1913; 109 P, L. R, 1913 £30 


Partition —Shamilat—“Hasab rasad 
khewat”—Village subject & river action and assessed 
to fluctuating revenue. oe P 
In the case of a village, which is subjecb to river 

action and has been assessed to a fluctuating 

revenue, the phrase “hasab rasad khewat,” as applied 
to the shamilat, means according to the area of the ' 
khewat holdings atthe bime- of the settlement and 
not according to the revenue payable by the-pro- 

prietors at the time of the partition. SAHIB Kagan v, 

Afusammait Lapiani, 57 P. L. R. 1918; 56 P. W. R. 

1913 ls? 


—— — Succession —Hijras 323 
Tami —— —~Sannyasi yati 474 
Pagwand—Chundawand — 














Whole blood—Half blood. 

The chundawand rule of succession does not pre- 
vail in the village cf Bala in Karnal District TIRKHA 
v., SINGH Ram, 22 P. L, R. 1913; 82 P. W. R. Sa 





— Religious institution— Miran 
Hayat khankah, Muzaffargarh Tahsil—Succession to 
gaddinashin’s property — Balka preferred to natura . 
descendants —Senior and junior balka-~-Declaratory 
decree—Discretion~~Practice — Evidence —Rejection of 
evidence wholesale. 

Iri the Miran Hayat khankah, situate in Panj Gara- 
hin, Tahsil Muzaffargah, succession to the gaddi- 
mashin’s property devolves upon the balka, and not 
upon a natural son, and if is open to a gaddinashin to 
appoint one of his own sons or grandsons his balka, if 
he so pleases, 

Quere-—(1) Whether a senior balka is entitled to 
succeed in preference to a junior balka? 

(2) Whether it is competent to a g&ddinashin for 
the time being to nominate his successor from one of 
hisebalkas? 

Before a mass of evidence is rejected wholesale, 
some reason fer disbelieving it should be apparent. 

Courts should not-grant a declaratory decree which 
may be futile and which in any event cannot ensure 
the right df plaintiff to sncceed to the property in 
suit, TAWAKAL SHAR v. JIWA SHAH, 56 P, W. R. 1918; 
129 P. L. R. 1913 511I 


— h ne 














ae —— Right of agnatic heirs to suc. 
ceed when daughter's descendants die out—Presump- 
tion Settlement pedigree-table—Punjab Land Reve- 


nue Act (XVII of 1887), s.e¢4—Onus probandi. 


Where ancestral land passes temporarily to the 
daughter of a proprietor, it reverts to his agnatic 
a however remote, when her descendamts dis 
out. 4 
The presumption of truth attaching to entries in a 
Record of Rights under section 44 of the Punjab 
Land Rewenue Act, XVII of 1887, extends also to a 
Settlement pedigree-table which forms a part of that 
record; and the burden of proving that ib is wrong 
rests heavily on the person making this assertion. 
IsHAR v. DALIP SINGH, 215 P, W. R. 1912111 P. L, 
R. 1918 218 
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$ 6 
Deora Conservancy Act (VII B. C. 

Of 1870), S. G—Dholai Khal vesting in Muni- 

ctpality—* Whether bed of channel tecluded. 

The vésting of the channel called Dholai Khal in 
the Dacca Municipality under section 6 of the Dacca 
Conserydncy Act, includes the béd of the channel. 
ANANDA CHANDRA v. M4HARANEE DASYA 40 


»DamageSs--Breach of contract—Remote nee 


Defamation—Statementin pleading 737 


Steinem eel 








——~ cauged by leakage of water-pipe—Li- 
ability of Municipality 816 


——---—g measure of ~Goods delivered not equal 
to sample 


~~ Compensation—Reasonable and probable 
cause. 

If a person alleges certain facts for%vhich there is 
reasonavle and probable cause and also alleges certain 
other facts for which there is no reasonable and pro- 
bable cause, the Court would be entitled to award 
damages in respect of the latter charge. 

A party cannot be made liable in damages merely 
because he has alleged certain facts which are fonnd 
to be correct but which did not constitute an offence 
under the particular section of the Penal Code alleged 
by him. Mrs: M. J. POWELL v. A. E. HART 925 


Ise and occupation—Title of plaintiff de- 
clared—Syngbolical possession obtained by plaintiff— 
Defendant continued in possession—Surt for damages 
for use and occupation, whether maintainable —Suit 
for mesne profits, whether maintainable without suit 
for declaration of title—Bengal Tenancy Act (VIII of 
1885), s. 157—Symbolical possession, effect of, against 
judgment-debtor and stranger. 

The title of the plaintiff was declared in a suit 
against the defendant, and tne plaintiff obtained sym- 
belical possession; but he allowed the defendant to 
continue in actual occupation of the land. He, how- 
aver, successfully asserted his right to be paid a fair 
and reasondble amount of damages for use and ocou- 
pation of the land: 

Held, that it was no longer open to the defandant 
to question the title of the plaintiff, who was entitled 
to maintain an action for recovery of damages for 
use and occupation of the jands 

Obiter dicta:—If the title of the plaintiff is denied 
by the defendant, he ought not to obtaif a decree for 
egne profits till his title has been established in a 
Court of competent jarisdiction. 

Symbolical possession is effective against the judg- 
ment-debtor, though ib may not be operative as against 
strangers to the suit. GIRI NARAIN CHATTERII v. 
Mopuu Supan Mouxuray, 17 C. W. N. 824 715 


Death, presumption of 814 


Dectaration, nature of—Applicant to show he 
h&s specific legal right, his demand of that right 
and its denial—Discretion—-Applicant to come with 
clean hands 527 

Declaratory decree—Discretion 329, 

Sil, 797 
——-——- that plaintiff is Mutwatli 
241 





manira mamahan 











= appealed against by some 
defendanis—Appetlate Court incompetent to rescind 
as against cejendants not appealing— Defendant 
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Declaratory decree—conold. 


confessing judgment bound by decree—Defendant ac- 
* cepting. offer of plaintiff to be bound by oath 8f defend. 

ant —Defendant filing afidavit —Conluct of, defend. 

ant— Bound by his act— Person knowingty surrender. 

ing hig rights to another—Adverse possession, plea 

of. oS - 
The grant of «a declaratory decree is discvetionary, 
no doubt, but when such a decree has been given by 
the Court of first instance and has been accepted by 
some of the defendants, an Appellate Court is 
(speaking generally) not justified in rescinding it as 
against these defendants, upon an appeal preferred 
by other Jefon dants who do not profess to appeal 
on behalf of any one but themsebres. 

A defendant confessing judgment in absolutes 
terms, and making no allegation of fraud or the like, 
is bound by ethe desree based upon his confession, 
and is precluded from appealing against the decree. 

Where the plaintif offered to be bound by any 
statement made on oath by defendant, and the 
defendant agreeing to the proposal filed a docnment 
purporting to be hig statement on oath and verified 
it in Court: 

Held, that in making the statement and presenting 
it to the Court, the defendant clearly intended to 
comply with the terms of the offer made by the 
plaintiff, and that he thereby accepted the offer and 
was bound by his act. The statement having been 
accepted by the Court and all concerned asa sworn 
statement, and having been thereafter duly verified 
in Court, if would be too late for the defendant to 
urgein appeal that the statement purporting in his 
affidavit to have been made on oath was not go 
made. 

Where a person knowingly surrenders his rights 
(apparently for no consideration) to another, the 
latter cannot plead adverse possession, forin that 
event no question of adverse possession can arise. 
Fares MUHAMMAD v. Fares MUHAMMAD KHAN, 80 
P. L. R. 1913; 109 P. W. R. 1913 758 


Declaratory suit. See Spsciric ReLIRg ACT, 
s. 42. 


——~ ~——~—-Consequential relief [00 
Limitation 463 
Riaintiff must have 304 











S 


ing right 





-———-—— by remote reversioners of 
Hindu widow —Limitation 

Decree—Minor defendant, not properly represent. 
ed— Decree whether void or voidable—-Defendant’s 
minority nob known to plaintiff 85 








~~ —— Suit against deceased’s estate Wrong heir— 
Real heir not impleaded—Sale ina enecution—-Deerge 
and sale, nullity—Refund of purchase-money — In. 
terest —Civil Procedure Code (Act V of 1903), O. 
ALY, r. 33. 


Where an heir of a deceased debtor is not madea 
party to a sait brought by a creditor of the deceased 
against his estate, the Court has no jurisdiction to sell, 
in execatiofi of the decree passed against the deceased's 
estate, the property inhérited by*the heir from tha 
deceased. As agaist the heir, the decree and the 
gale are a nullity. i 
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The estate of a deceased person cannot properly be 
representéd in a suit unless the real heir to that- 
estate is made a party. 

When's salib in execution has been declared a 
nullity, the purchaser ab the auction sale is entitled 
to arefund from the deerse-holder òf the money 
received by the latter with interest from the date of 
purchaser’s payment of money tothe dáte of re-pay- 
ment by the decree-holder. PRrENRÅJ v. JAVARMAL, 
15 Bom. L. R. 41 381 


Defamation. See Prenat Conr, s 499. 


——+ = eee Statement by witness 33I 
Defamatory statement—Damagos 737 


Dekkhan Agriculturists’ Relief Act 
(CXVII of 1879), S. 2—Agrigulierists, defini- 
ton-of—Person engaging personally in agricultural 
labour—Proportion of inconse to other sources— 
Bharwad—Income from pastoral sources. 

_A person, who ordinarily engages personally in 
agricultural labour within the defined limits, is an 
agriculturist within the meaning of the Dekkhan 
Agriculturists’ Relief Act, irrespective of the propor- 
tion which his strictly agricultural income may bear 
to any other income accruing to him. . 

A Bharwad, who derives his livelikood partly from 
the actual cultivation of land and partly from the 
rearing of goats and sheep, is an agriculturist, what- 
ever proportion his atrictly agricultural income might 
bear to the income derived from pastoral sources. 
Barkua PFAKIRA v. BAICHAND MANII, 15 Bom. L. R. 58 


380 
Deposit—Mandatum 921 


Dharmakarta of temple and temple com- 
mittee 58 











Discretion—Deolaratory decree 511, 797 
— Declaratory suit 527 
Renny Restoration of property 17! 


District Registrar not subordinate to High 
Court— High Court powers to interfere with the order 
of the District Registrar—-Practice—Revision—Crimi- 
nal Procedu®e Code (Act V of 1898), ss. 439, 476. . 


A District Registrar is not-a Court subordinate to 
the High Court on the Civil, Criminal or Revenue 
sido. 

The High Court has no power to interfere with an 
order of the District Registrar impounding a docu- 
ment and calling upon a person to show cause wh y he 
should not be prosecuted for forgery. Upir NARAIN 
Durs v. Eupegos, 11 A. L. J. 55; 14 Or. L. J. 144 


896 


Docu ment, ednstruction of. See Consrrucrion 
& 


OF DOCUMENT. 








described as trust deed, not such if in- 
terest in property does not vest in trustee—Docu- 


ment beyond competence of exesutant—Void— 
Whether nece F 





time. 


intention not tope given effect to—Mintng lease ~ 

Contract to pay increased royalty on reditction of 

Railwuy fare— Contract to be given effect to, with®ut 

reference to unexpressed intention of parties. , 

In construing a deed, the question is not what the 
parties to it may havesintended to do by entering into 
it, but what is the meaning of the wordse used in it. 
The Court, thorefore, should determine the intention 
of the parties as expressed by the deed; it cannot give 
effect to their unexpressed intentioa. 

In a mining lease of a coal field, arate of royalty 
was fixed for coal despatched by the Hast India 
Railway, the only line serving the coal field at the 
But as another line, the Bengal Nagpur Rail- 
way, was under constraction, ib was naturally expect- 
ed that competition would reduce freights. Accord- 
ingly, provision Was made by which the lessor would 
get an increased rate of royalty if freight was reduced 
By 2 annas or more a ton on coal, The Bengal 
Nagpur Railway line was constructed, and in fact the 
freight was reduced by nine annas per ton: 

Held, that the increased royalty became payable as 
soon as the freight was reduced, and it was immate- 
rial whether the reduced rate was adopted by one of 
the Railways or by both, and whether the coal was 
despatched by the one Railway or by the other, and 
that ifthe parties or either of them had any uu- 
expressed intention, the Court could not be invited to 
give effect to it. DURGA PRAsAD SINGH v. Gosta 
BRHARI NANDI, 17 C. L, J. 58 , 545 


———-~—-, construction of—Construction of one 
document in light of others—Mortgage-bond—Re- 
demplion, payment of money not charged cn pro- 
perty—Civil Procedure Code (Act V of 1908), O. 
XXI, r 66, effect of-- Notification—Auction-purchaser , 
liability of, to discharge incumbrance merely pro- 
claimed at execution sale. 

In the cases dealing with interpretation of docu- 
ments, each case must be dealt with in pocordance 
with its own facts. Cases of this kind cannot be 
decided in the light of other cases, 

Where under abond, described a “tamasuk la 
kalami,” the obligors borrowed money without 
hypothecating tle property mortgaged wut merely 
agreeing that no redemption of an earlier mortgage 
would be allowed without previous\payment of the 
money borroWed under the bond, the property can 
be redeemed without the payment of the debt dtes 
under the said bond inasmuch as the property can 
in no way be made a security for the payment of the 
later debt. : 

Where at the time of execution sale there was no 
direction that the property sheuld be sole subject to 
a previous mortgage and if was merely proclaimed 
that there existed a mortgage, the auction-purchaser 
cannot be obliged to discharge the incumbrance if it 
appears that the document did not create any gharge 
on the property purchased in execution. GANESH 
PRASAD v. BISRAM SINGH 461 


Dying qeclaration recorded by Magi 


"e 
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Dying declaration—concld. s Estoppel og 278 


Committing Magistrate in the @ase would not 
dispensg with the mecessity of proving the dying 
de@laration. à l 
Dying ‘declarations are not coveréd by the provisions 
of Chapter ALI of thg Criminal Procedure Code and 
there is nothing in section 32 of* the Evidence Act 
*to justify a Court in going beyond the ordinary rule 
that every statement placed onthe record must be 
properly proved. GHAZI v. EMPEROR, 239 P. L. R. 
1912; 14 Or, L, J.181 883 


Easement—Tenant’s right to irrigate field from 
landlord’s tank £97 


Right of way over field— Occasional devia- 
tions from use of track—Prohibition to carta passing 
in particular season—Restricted right. 








Where a right of way claimed by plaintiff through 

a certain defined track in defendant's field is proved, 

the fact that there were occasional deviations b7 

‘plaintiff from that track does not affect his 
`- right. 

_ he fact that carts were sot allowed to. pass 
through that track during a particular season is 
only presumptive proof of a restricted right and 
does not affect the claim of a general right of way. 
ETHAMUKKALA KONDA REDDI v. SINGAMPALLI VENKATA 
Sussa Row 8 


* 








Right of way— User as of right—Burden 
of proof—Limitation Act (XV of 1877), s. 26—dnfer- 
ence that user permissive. < 


Whatever may be the law in England, under 
section 26 of the Indian Limitation Act, which 
is the law in force in India, aright of way claimed 
by the plaintiff must be used as of right, and it is for 
the plaintiff who seeks to establish it, to show that 
the requirement of the law has been satisfied. 


Where the path-way claimed by the plaintiff lay 
through thescourtyard of the defendants bari close 
by their dwelling house and kitchen and not far off 


from a tank used by the female members of, their 


families: 


Held, thet the inference might beedrawn that the 
user was permissive and notas of right. BARODA 
Kant KABMAKAR V. SREENATH Sib 








Water flowiny over servient tenement 
o Without definite channel— Acquisition of easement. 
The fact that the water which is discharged from a 
dominant tenement, flows over the surface of the 
. gservient tenement without a definite channel for 
its carriage, cannot pyevent dhe acquisition of an 
easement. MUNSHI MISSER v, BHIMRAJMAM, 17 C., W. 
N. 306; 17 ©. L. J. 868; 46 C. 458 - 824 


Ejectment suit. See LANDLORD AND TENANT. 
& 
Burden of proof. I7 


Election to sue within reasonable time—In- 
solvency | 3, 756 


Equitable Estoppel. 


Escheat—LKharod Jats of Bishangarh, Tahsil 
Amba 832 











La 
See ESTOPPEL. 


61] 





—— Proprietor dying heirless 


' to three brothers, P., 8. and D. 


Ae rma ka banana] 





Acquiescence in transfer by tqnant 





Attornment— Payment of rgnti*%e 916 





-—- Cowldar . 632 
a Partition 3 . 88 
eman — Right to enforce mortgage 610 


mee g equitable—Suit dismissed for default— 
Appellate Court ordering restoration on payment of 
compensation to other party—COompensation ac- 
cepted — Waiver of right to appeal from order o 
remand. 





A e 

A suit was dismissed onthe ground of default. 
The plaintiff appealed. The Appellate Court ordered 
restoration on ‘the condition of the appellant paying 
Rs, 10 to the fespendent within a week. The money 
was not paid within a week and the Appellate 
Court dismissed the apbeal. Subsequently, the Appel- 
late Court set aside its previous order of dismissal on 
an explanation beingegiven of delay. The Pleader of 
the defendant then accepted the payment of Rs, 10 
and the case was remanded to the first Court: 

Held, that the defendant, having accepted the 
compensation money, was equitably estopped from 
appealing* from the order of remand. Hazar LAL 
v. GANGA CHARAN - 


i 





~ Estoppel by conduct—Acquiescence— 
Surplus proceeds of revenue sale— Withdrawal of 
cerlain share by plaintif leaving balance at disposal 
of co-sharer —Oreditor of co-sharer taking away balance 
to plaintifs knowledge without objection—Suit by 
plaintiff for balance after about three years, whether 
maintainable. 


A certain property was sold for arrears of Govern- 
ment revenue. The surplus sale-proceeds belonged 
The plaintiff had pur- 
chased the rights of 8. and L. and he took away two- 
thirds of the proceeds, leaving the balance at the dis- 
posal of P. Defendant No. 1, the creditor of P, took 
the balance out in January 1904, andthe plaintiff 
made no objection. In January 1907, he brought this 
suit against P.s creditors for theerecovery of the 
money taken away by them, on the allegation that the 
price realised by the revenpe sale was solely for L’s 
third share of the property and the plaintiff was in 
equity entitled to the whole of the money: 


Held, that the plaintiff, by his conduct and by ac- 
quiescence, made the transaction of the defendant 
in withdrawing the money, although it might have 
been impeachable at the fime, unimpeachable after 
such a lapse of time. HARI CHARAN Rosg v. Hart Das 
Roy l 


r e 
———Plaintif' objecting to certain document in 
previous suit by defendant—Withdrawal of sutt 
upon objection— Plaintiff estopped from suing upon 
the same document. 


A plaintiff, who by taking objection to the admissi- 
bility of a certain agreement upon which the defend- 
ants relied, practically compelled them to withdraw 
their previous suit, ib esfopped from asking the Court 
to grant hira a decl&ratory decree upon the basis of 
that very agreement.” Anam SHAH v. NURZAMAM 
Smau, 63 P. W. R 1913; 114 P. L. R. 1918 804 
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Evidence —Indicative evidenge—Proof—Duty of a Evidence—concid. i i . i 
judicial oficer l 857 : 





7 
——_——9=—-Padigree table--Admission . “GII 


—— -—-~—~Resolution, loss or destruction of— 
Secondary evidence—If terms of resolution may be 
presuméd—~Presnmption of official aets—Documents 
whether may be proved inferentially 651 








Admission by female member of Hindu 
family as to status of hetr—Improvements--Compen- 
sation —Assessment of compensation. 


é e 

A., & Hindu, had married twice, leaving B., a grand- 
son by his first wife's daughter, and O.,a widow; his 
second wife. C. stated in her Will that B, ‘was related 
to her as her daughter’s son’: 

Held, that such an admission or thg past of C., who, 
of all people, was the person to make a statement of 
fact with regard to her husbandés history, his relation- 
ships and his succession was of great weight in 
favour of the grarison whose statis was disputed. . 

In making allowance for improvements effected by 
a person in possession, the real question is not the 
amount of expenditure made but the enhancement 
of the value of the property as a marketable sub- 
ject. Kinar Nata v. Margu Man, (1913) M, W. N. 
403; 13 M. L. T. 484; 127 P. L, R. 1913; 17 ©. W. N. 
797; 15 Bom. L. R. 467 946 P, C. 


— Approver's evidence- Corroboration—Re- 
tracted confession of co-accused, 


. Except under special circumstances, ib would be 
dangerous in this country to convict an accused 
person on the approver’s evidence supported only by 
a retracted confession 8f a co-accused who made the 
confession behind the back of the accused and whom 
the accused had no opportunity to cross-examine. 

Such retracted confessions do not constitute corro- 
boration of a high value, although they may be taken 
into consideration against the co-accused. DEBI 
DAYAL v. EMPEROR, 11 A. L. J. 73; 14 Or. L, J. r 











Charge of murder —Accused found in pos- 
session of deceased's jewels—-Evidentiary value — 
Proof that jewels Mere on deceased’s person at date of 
murder. 4 


Per Sankaran Nair and Sundara Atyar, JJ.—In a 
murder case, the fact that the deeeased’s jewels were 
in the accused’s possession at the. time of the latter’s 
arrest is no evidence, unless it is shown thatthe 
deceased had them on his person at the time of mur- 
der and the accused cannot explain his possession. 

Per Benson, J.—The fact that a person charged with 
murder is found ip possession of the deceased’s jewels 
two or three days after the latter’s death and that he 
gives no explanationasto how he came by them is 
evidence against the accused. Moyina KURMIAH v. 
Emprror, (1913) M, W. N. 145; 14 Cr. L. J. 49 337 


 —— Judge’s own knowledge, when may be used. 


With regard to notorious facts of the social 
life of any class in the community, it is not 
necessary for the Court to have actual positive 
evidence, and Judges are entifled to make use 
of the knowledge which they, iw conjunction with 
all others, posfess of such facts, PUBLIC PROSECUTOR 
y: KANNAMMAD, 13 M.'L. T. 31; 24 M, L, J. 211 257 


—e— Ofal agreement to vary registered bond |, 


“90 of the same Act, which would have arise 


~ Recital in bond admissi¥le im evidence 
against representative of executant—HEvidence Act (I 
of 1872), s. 22. ° 
An admission of the receipt of consideration con- 
tained in a mortgage-deed is admissibl§ in evidence 
against the representgtive-in-i&terest of the original 
mortgagor. BEHARI Lan v. MAKHDUN B4KHSH, 11 A. è 
L. J. 221; 85 A. 194 f 744 


Evidence Act (I of 1672), ss. 2, 108, 
applicability of— Muhammadan Lat— Missing person 
--Presumption as to death—Rule of evidence—Rule 
of succession. 

The rale as to presumption of death contained in 
section 108 of the Evidence Act would govern the 
case of a Muhammadan who was missing for more 
than seven years. 

Section 2 of the Hvidence Act has abrogated all 
ig of evidence laid down by the Muhammadan 

aW. 

A rule of presumption as to death after the expir- 
ation of a particular period is a rule of evidence ‘and 
not a rule of succession. 

A person who has been missing for more than seven 
years is presumed to be dead but ‘there is no pre- 
sumption as to the time of his death. Yusur Aur 
Bee v. AYUB Bee, 11 A. L. J. 856 


— Su I I 997 


— Ss. 13, 32 (b)—S8Me-deed thirty 
years old showtag ownership of adjoining land— 
Admissibility im evidence. 

In a registered sale-deed more than thirty years old 
in respect ofa plot of land, an adjoining plot was 
described as the property of a particular individual: 

Held, in a suit involving question of title as to that 
adjoining plot, that the sale-deed was admissible in 
evidence under section 32 (b) and also under section 
13 of the Evidence Act. Natwar v. ALENU, 11 Analy 




















J. 139 
S. 21—Road Cess Return ` GI 
: S. 22—Recital in bond 744 
a — Ss 32 883 
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SS. 32, 90—Public docwment~ 
Pedigree filed before Settlement Oourt—Presumption 
—~Gertified capy of pedigree, when admissible in evi- 
dence. 

A pedigres was filed before the Settlement Court ‘{n e 
the year 1871, after being signed by the patwari and 
by two Lambardars of the village, both of whom 
appeared in the pedigree itself and as to whom there 
was no reason to doubt that they were now dead, and 
was signed hy the Settlement Officer as having been 
attested or verified before him: 

Held, (1) that, in view of the circumstances, under 
which it was prepared, the pedigree should be gc- 
cepted as a public document within the meaning of 
the definition in the Evidence Act; 

(2) that a certified copy of the document was, 
therefore, admissible in evidence; 

“(3) that the Courts below were not necessarily 
wrong in accepting the copy in evidence and applying 
in respect of the same the presumption under section 
in reg- 
pect of the original, had that been before them, 
SARJU Der v. RAM HARARE 250 
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Eviden ce Act—conta. 








S. 33—Approyer — Ewamination- 
in-chief at Sessions inquiry—No cross-examination by 
eaccused—Death of approver before Sessions trial — 
Evidence, whether admissible under section 33—Evi- 
dentiary value of evidence. 

The practice in Ses$ions inqyiries is not to oross- 
examine the prosecution witnesses unless, at the con- 
clusion of the case, when the charge is drawn up, the 
accused thinks ib worth while to defend himself inthe 
first Court, and wnder -the new provisions of the 
amended Code of Criminal Procedure, get the charge 
cancelled by cross-examining the witnesses and by 
entering into his defence. But if from: the tirss he 
takes no such action, although he has the right to do 
80, if can hardly be said that he had the opportunity 
to cross-examine. 

Ata Sessions. inquiry, a lengthy examnination-in-chief 
of an approver was read over to him and admitted to be 
correct, but the acoused persons were not asked then 
and there to cross-examine him. Before the trial in 
the Court of Session, the approver died and his evidence 
was pubin under section 33 of the Hvidence Act: 

Held, that it was doubtful whether the evidence was 
admissible under the section, and even if it were ad- 
missible, its evidentiary value was small, IBRAHIM v. 
Emperor, 17 C. W. N. 230; 14 OR. L. J. 70 406 


S. 35-—~Record—Batwara a 


ss. 35, 36, 83—Admissidility 
of maps and plans prepared by patwaris not in dis- 
charge of their circle duty—Rough copy of docu- 
ment—HFair copy—Original—Standing by, when 
amounts to abandonment of one’s rights-~Building 
not erected in bona fide belief of builders title— 
Equitable rights of owner of land — Stranger building 
on land—Improvement—Compensation, 


The suit was for possession of certain land, situate 
in Mahalla Ganj Sultani, Multan City, on the allega- 
ticus that, Government was owner of the land in suit, 
and that sometime subsequent to 1871 defendant or 
his predecessors, wrongfully and without consent of 
Goverument, took possession of the land and*erected 
houses and refused to vacate the land. The defend- 
ant pleaded that his possession ‘vas datwful, that he 
inherited the land and buildfags frum his ancestors 
who had been in possession and builf houses on the 
land more than 100 years ago. 

e In 1861, on objection to the assessment of rent in 
respect of the land by the Municipal Committee, it 
was. ordered by the Commissioner that rent should 
not be levied and subsequently this order- was in- 
terpreted to confer a merely personal exemption 
from liability to be essessed with ground rent on all 
persons residing in 1884 in the Ganj, who had 














- themselves resided, or were successors of persons who 


had resided there rent free since annexation. 

n 61871, a detailed survey of the city was made, 
and a special khasra prepared showing the plots 
owned by the Goverment. The original map was 
prepared on paper, and from it one on cloth was 
made; There was no settlement in progfessa, however, 
at the time the shajra and khasra were prepared. 
No notification for the preparation was made by 
Government. It was not clear under what authority 
he survey was ordered. The work was done by pat. 
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Evidence Act—contd. 


752, waris, but it Was guiside their regular circle duty. 


They were specially deputed to this work, and they 
got special reward for it: ê 

Beld,’ (l)'that the plaint as framed did not admit 
that the possession of the defendant had, bees adverse 
since 1871. 

(2) that the maps, and plans, and statements, made 
and compiled in 1871, were mad’ by the authority of 
Government fof a public and nota privafe purpose, 
and that the Satwaris, who prepared and compiled 
them, were Government servants; that these docu- 
ments must be presumed to be accurate under section 
83 of the Evidence Act, and that the statements con- 
tained in then» were relevant facts under sections 35 
and 36 of the said Act; 

(3) that the map‘on cloth mist be accepted as an 
original and notas a copy, the so-called original 
being only a rough copy, destroyed when the fair copy 
was complettd; e ° . 

(4) that the documents, prepared in 18715 threw 
the onus of proving bife defendant’s acquisition of title 
on him, section 36 of the Evidence Act being appli- 
cable to maps and plans prepared as those in question 
were: 

(5) that neither the defendant nor his ancestors 
were in adverse possession before 1871, and the suit 
was within time; 

(6) that the right set up by the defendant’s 
ancestor in 1866 was nob owner but as occupier 
without payment of rent, which had never been 
demanded; 

(7) that on the record it could not be held that the 
Government ever admitted the defendant’s title, or 
that the latter had established that title; 

(8) that no standing by, such as would induce the 
belief that Government intended to forego its right, 
or acquiescence by Government in the building, had 
been established; = 
- (9) that having regard to the assertion by Govern- 
ment of its title before the present buildings on the 
land in suit were erected,and the position adopted 
by the defendant’s ancestor, it could not be held, that 
those buildings were erected under the bona fide 
belief that the builder had title to the land in suit; 

(10) thatthe Gerernment’s abstinence fora cone 
siderable period from suing for possession, the suit 
being within limitation, did no; create an equity 
jn favour of the defendant such a8 deprived the 
Government of its strie? rights, that the latter had 
the option of maleing the defendant remove the 
materials of his buildings or paying compensation for 
the value of the buildings, 

The Government’s position differs from thatof a 
private owner, and a period of abstinence from suit, 
which would be excessive ina private owner, is not 
excessive in the case of Governmept. RAHMATULLAH 
KEAN v. Secretary or Stare, 113 F? L. R. 1918; 112 














P. W. R. 1913 ° 799 
——— — S. 35 (3) (5) 989 
S. 36 799 
anana S. 44 809 
S. 65 651 














S.a 65 (D)--Secondary evidence 
—Proof of loss—Driginal document lost—Registration 
office copy inadmissible —R&gistration Act (ILI of 
1877), » 57 (5). 
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Where the plaintiff has not provedsthe loss of the 
original deed, he isnot entiti@d to sue upon, and 
tender in evidence, & registration office copy of it, 


The statement ofa witness that he heard of tho” 


loss frgm the predecessor-in-title of the plaintiff 
many years ago, is inadmissible in evidence. 

The provisions of section 65, clause (f) of the 
Indian .Evidence Aet, read together with section 57 
(5) of the Registration Act, do ‘ot permit the 
registraticn office copy to be givenin evidence, 
where the loss of the original document is not 
proved. 

Section 57 (5) of the Registration Act, only shows 
thut when secondary evidence has bgen introduced 
in any way, a copy certified by the Registrar is ad- 
missivie for the purpose of proving the contents of 
the original document. 

The defendants, who are strangers to the deed 
gued upon, are entitled to put the plaintiff to proof 
of his-allegation that the deed has been lost, and in 
the alternative to plead thateit has been paid off. 
Sar Ram v. Ram Lan, 11 A. L. J. 285 878 


Sı 74—Teishi@na register GI 
mama amma — S 78 651 
S. 83—Originai—Fair copy 799 
S. 90—Coertified copy of settle- 

250 




















ment pedigree 








S. Q2—Negotiadle instrument— 
Promissory-note—~ Unconditional underlaking to pay 
-—Surety signing as principal—Admission of plaint- 
ifs agent as to position of surety--Oral agreement 
at time of execution. 


A person who has signed a promissory-note as 
principal is not entitled‘to prove by oral evidence that 
he was inter.ded to be liable only as & surety. 

Where a pro-note contained an unconditional 
undertaking to pay, evidence of an oral agreement 
to vary it in effect was not admissible, 

English law allowed such parol contracts to be 
proved as equitable defences. 

Such* equitable exceptions to section 92 of the 
Evidence Act cannot be allowed in India, NARASIM- 
HAMURTHI Sastry v. Ramaswamy Cuetrry, 13 M. L. 
. T. 104; 24 M. L. J. Pi; (1913) M. W., N. 36 696 


S., 92—Lsufructuary mortgage— 
Subsequent arrangement between porigagor and mort- 
gagee whereby mortgagee put in possession of other 
property—Oral evidence to prove arrangement. 


A. executed an usufructuary mortgage in favour of 
B. in respect of one property. Subsequent to this 
mortgage, there was'an arrangement between A. and 
B. whereby the mortgagee was put info possession of 
another property, on the understanding that the 
profits derived from the latter were to be appliad to 
payment of the principal of the morjgage-money: 

Held, that oral evidence to prove the subsequent 








~ 





arrangement was admissible in evidence. BEHARI v. 
SHIB Samat 3 
——: s. 102 853 


Pate Eng, 


————— S., 108, applies to Muhammadans 
. e * 92 
8. 1 14 (e) ° a 651 
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gg 6 
— S. | 14—Presumption—Stclemprs- 
perty found in possesston of a ceslain person— 
Theft—Joint trl—Thief and receiver “of stolen 
property. ° 


° 

Where burglary was committed at night and the 
stolen property was found next morning in the pos- 
session of a certain parson, thé presumption is that 
that person was one of the thieves. Ti 








Where the receiving of the stolen property is a 
totally separate transaction from the burglary in which 
the property was stolen, the trial of*the receiver of 
the property with the thief would be illegal. Baru 
v. EMPEROR, 11 A, L. J. 94; 14 Cr, L. J. 124 684 


S. 165—Civil Procedure Code 
{Act Y of 1908), O. XIII, r. 10—Evidence —Re- 
levancy—Proof—Rule audi alteram partem—In- 
dicative evidefice—Duty of judicial officer—Search 
of truth — Practice. 


Section 165 of the Evidence Act, 1872, and Order 
XIII, rule 10, Coda of Civil Procedure, 1908, are in- 
tended to arm the Court with a:power of initiative 
in getting at the truth. But, the act of sending for 
a document onder section 165, Evidence Act, or fora - 
record under Order XIII, rule 10, does not ipso facto 
make such document or record evidence in the case. 
If the Court finds in the document or record so sent 
for relevant evidence, or a guide to relevant evidence 
to be found somewhere else, proceedings must he 
adopted, if such evidence may be properly admitted 
at that stage, to have it brought into the trial 
according to the provisions of law. 

The rule audi alteram partem is one of elementary 
justice, and accords with common sense, 

‘Indicative evidence’ explained. 

The essential duty of a judicial officer is not to 
decide which party has made the better fight, but 
ascertain, as far asis judicially possible, on which 
side the truth lies, and to adjudicate accordingly. 
PUNJA v. BHADU, 9 N. L. R. 11 A 857 


Examination of complainant in presence of 
accused 147 


2 re AE ND 


Execution of decree. See Orvin PROCEDURE 
Cops, 1908, a, 47°et seq, O, XXI. 








———~Application for execution 
presented by agent not duly authorised—Subsequent 
filing of power-of-attorney—Duly presented 526 





Application for order abso- 
lute 











Bond given by judgment 
debtor—Final decree—Enforcement of bond by sal. 
of property covered by same, in execution proceed- 
ing—Whether separate suit necessary 900 








_— Limitation. 
TION Act, 1908, Scn. I, Arr, 882. 


ante Limitation-—-Minority —Ap« 
plication for ascertainment of mesne profits 586 


—-— -—-—~ Mortgage decree—Limita- 


See Ling. 
e 























tion 2 
ee Teman Rent decree obtained by 
tikkadar—Transfer of decree to landlord e639 
4. 


` 
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r Attachmeng order oj—If 
may beset aside by Court's successor-in-office— Ap- 
pecation for evecution— Decree-holder not remiss— 
Delay | sccasioned by obstacles foie which he is not 
responsible—Application may be treated as con- 
tinuation of former profeedings. e 

e Anorder of Attachment on the application of a 

decree-holder, made after’ service of notice on the 

judgment-debtor, cannot be set aside by the successor- 
in-office of the Judge who made order, 

Where the decree-holder has not been remiss, and 
the delay in filing an application for execution has 
been occasioned by obstacles for which he is not res- 
ponsible, the application otherwise time-barred may 
be treated as one for the revival and continuation of 
earlier proceedings in execution. RAMESHWAR 
SINGH v. RATESHWAR SINGH, 17 C. L. 3.9125 841 


Decree conditional on re- 
demption of prior mortgage—Prior mortgage redeemed 
after period of limitation— Time bar. 

- A decree was passed in 1885 on foot of a mortgage. 

Applications for execution of the decree were made 

until 1897. In 1897, a prior mortgagee, who had not 

been impleaded to the suit of 1885, obtained a decree 
that the decree-holder of the 1885 decree was not en- 
titled to bring the property to sale until he paid the 
prior mortgage. The prior mortgage was redeemed in 

1910, and the decree of 1885 was then put in execu- 

tion: 

Beld, that the -decree was time-barred, as the 
redeeming of the prior mortgage was entirely in the 

hands of the deoree-holder, Hina PRASAD slay a 

















‘KASHI PRASAD 














Limitation—"“Struck — off,” 
meaning of, whether amounts to dismissal—Civil 
Procedure Gode (Act V of 1908), s. 48, O. XXI, r. 57. 
A decree was passed on April 15, 1897. On Feb- 

ruary 22; 1909, execution was commenced and it was 
ordered thah certain land should be attached and 
proclamation should be issued, the 15th of April being 
fixed for the date of the proclamation. On that date 
the Court passed this order: “Proclamation not filed, 
struck off”; 

Held, that this amounted tg a dismi8sal of the 
attachment under Order XXI, rule 57, of the Code of 
Civil Procedure, and a subsequent application for 
execution of the decree was barred under section 48 
of tlo Code. Manpuyan SHEIKIYA v, BADRAM DALIN, 
17 0, W. N. 204 441 


: Order to’ reduce amount 
clasmed—No notice to other party—Appeal, failure 
to prefer—-Binding chayacter af order—Res judicata. 
A decree-holdér, when applying again for execution 

of his decree, made his calculation of the amount due 











` to him ma way different from that adopted in the 


‘previpus applications, with the result that the amount 
was shon to be much larger than would be due 
according to the method of calculation adopted in the 
previous applications. Without issuing notice tc the 
judgment-debtor, the Court held that the decree- 
holder was not entitled to the larger*amount and 
returned his application with the direction that he 
should amend the amount due to him in accordance 
with tho emode of calculation previously adopted 
by him. The deoree-holder failed to appeal against 
the order: 


+ 
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Held, (1) that the decree-holder was bound by the 
ofder of the Court and could not thereafter claim A 
larger amount in any subsequent application; e, 

(2) that the order should be regarded as a decision 
between the parties and was, therefore, appealable; 

(3) that the order was similar tothe dismissal of 


“a suit as time-barfed without notice to defendat. 


Although an ewsparte order cannot bind a party 
against whom it is passed without his having an 
opportunity to make his defence, yet the bar of former 
adjudication cannot be avoided by a party who had 
such opportunity, VYAPURI KoUNDAN v. OHIDAMBARA 
MUDALIAR, 24 M. L. J. 26 607 





Pendency of execution pro- 
ceeding—Court’s power to re-transmit the record to 
Collector — Jurisdiction No fresh application neses- 
sary. e s “ 

Where in an execution proceeding, the Collector ta 
whom the record had been transmitted for sale of the 
property passed an order, to the effect “nilam multvi 
hokar mukadma khagij ho kar dakhildafter kaghzat 
wapas hon” but the Subordinate Judge kept the pros 
ceedings alive and re-transmitted the case to the Col- 
lector: 

Held, that the Court had power to go on with the 
execution and to re-transmit the decree to the Collector 
so long as the proceedings were pending, and that 
there was no necessity for the decree-holders to put 
ina fresh application for execution and start proceed- 
ings de novo, SAHIB DYAL SINGH v. AULIYAL BPO 





--—— Rent-decree— Instalment decree 
in rent suit, whether rent-decree—Instalments run- 
ning over more than three years from date of decree~- 
Non-payment of lust instalmeht—Eaxecution—Limie 
tatton—Bengal Tenancy Act (VIII of 1885), s. 184, 
Sch, III, Art. 6~Quilibet potest renunciare jure pro 
se introdacto, where applicable. 

On April 26th, 1907, a consent decree in a rent snit 
for the amount claimed payable in five instalments, 
was made, the last instalment to be paid in January 
1911. The judgment-debtor paid the amount of the 
first three instalments, and on April6, 1911, the decrees 
holder applied for execution in respect of the balance: 

Held, that the application was barfed by limitution 
under Article 6 of Schedule III of the Begal Tenancy . 
Actas the decree was one made under that Act, 
and the parties were not at liberty to contract them. 
selves out of the Jaw of limitation and. extend the 
period prescribed thereby. 

The maxim gutlibet potest renwnctare jure pro se 
introducto is restricted to legal provisions intended 
for the benefit of individuals, and does not apply to 
rules of law based, as are statutes of limitation, on 
public policy and general considerafions. KEHETRA 
Monan OHATTERJER Vv, Monis OHANDRA Das, 17 U. W. 
N. 518 595 


Se nena nak 





———w 











Sale in execution -Setting 
aside sale by deposit by judgment-debtor—Rateable 
distribution—Civil Procedure Gode (Act V of 19.8), 
s. 73, O. XXI, r. 89. ce 
When money is paid into Court under Order XXI, 

rule 89 of th€ Civil Procedure Code, “for puyment to 

the decree-holder,” there*cannot be any rateable dis- 
tribution of she améunt under section 73 among 

deoree-holders. Hari Saha v, FAIZLAR RAHMAN, 17 

O, W. N. 686 839 
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sataman, viene emer awawan aean LEY Of evecution—Intended 
appeat to Privy Cowncil—Application. for leave re? 
fuse@eoy High Court—Application for special leave to 
be-made—Inherent power of Guurt to stay proceedings 
in eaqcution~ Civil Procedure Code (Act V of 1908), 
8. 151. ° 


d 
Section 151 of the Civil Procedure Code does not 
lay down any new principle, but merely declares that 
the Court has inherent power to make such orders as 
may be necessary for the ends of justice or to prevent 
abuse of the process of the Court. 


e 

This inherent power is not capriciously or arbitra- 
rily exercised; it is exercised ew debito justitiz, to do 
that real and substantial justice for the administration 
of which alone the Court exists, The Court, in the 
exercise of such inherent power, must beacareful to see 
that its decision is based on sound general, principles 
and ig not in conflict with them or the intention of 

-tho Legislature. 


The High Court made a morégage decree on ap- 
peal. The defencant applied to the High Court for 
leave to appeal to His Majesty in Council. The 
application was refused. The defendant made another 
application for a stay of proceedings in execution 
of the decree of the High Oourt, for which the 
decree-holder had applied to the lower -Oourt, on 


` the ground that the defendant was taking steps to 


apply to the Privy Council for special leave to 
appeal: 

Held, per Mookerjes, J—(1) That the High Court 
has inherent power to stay the execution proceedings 
in view of an intended appeal, even though there 
was no express statutory provision in that behalf; 


(2) that as soon as an appeal was admitted by 
special leave, the High Court was vested with authority 
to stay execution; 

' (8) that the Court, therefore, ought to act in aid of 
& possible order for stay that might subsequently be 
made; . 

(4) that the stay should be granted only for a 

limited time and on terms. 


Held, per Holmwood, J.—That the decree under 
execution shod be considered as a good and just 
decree and one which ought to be executed. 


Where the law does not expreaSly authorise it, stay 
of execution should not be ordered except on very 
good grounds shown to the satisfaction of the Court. 
Nanp, KISHORE Sine v, RAM Goras Sanu, 16 O. L. J. 
598 207 


Ex parte decree. See Civ Procupure CCDE, 
0. IX, R. 13° 


— 








—— and sale against minor 90 


Ex-proprietary tenancy 723 
———— - — tenant 575 
Family arrangement for management and 
enjoyment of joint property 583 
| | 
——-—— settlement—Grant of life-estate to 
wife in lieu of her dower ° Is 


a2 s 
Fire Insurance. See Insvrancn. 
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#4 Foreign judgement, suit on—Liadilgiy "oj 


defendants —Partnership suit—Service within juris: 
diction on age®t and out of jurisdiction, in foreign 
territory on non-resident partnefs—Residence—Sub- 
mission to forum, ° 


. 

The circumstances that give a Oourt jurisdiction to 
entertain a suit on a foreign jûdgment and to render 
the defendants liable thereon are, altérmatively:—(1) e 
where the defendant isa subject of a foreign 
country in which a judgment has been obtained; (2) 
where he was resident in the foreign country when 
the action began; (8) where the defendant, in the 
character of plaintiff, selected the forum in which he 
is afterwards sued; (4) where he has voluntarily ap- 
peared and (6) where he has contracted to submit 
himself to the forum in which the judgment was 
obtained: Selection of forum, submission by appear- 
ance and contrfet to submit found the jurisdiction 
of the Court. 

Judgment against a firm does not amount to a 
personal decree against the members thereof, who 
were, at the institution of the suit, residing in foreign 
territory which can be enforced against them in a 
foreign Court, 

Where a duly constituted agent of a partnership 
sued against has been served within the jurisdiction 
of the forum where the suit was instituted, bul the 
partners are not personally served either within or 
out of jurisdiction, such service cannot create juris- 
diction ina foreign Court against the® non-resident 
partners on the ground of residence. 

But where the agent of the partnership was, by 
virtue of an elastic power-of-attorney, carrying on 
business within the Jurisdiction of the Court where. 
the suit was instituted and was allowed to bring 
suits of all sorts with reference to the partnership 
there and the partners, though not resident there at 
the time, did, for many years, carry on business 
there and they were actually served with a concurrent 
writ of process out of that Court’s jurisdiction, that is 
evidence of submission to found jurisdiction in 
the foreign Court. 

Defgndants were members of a partnership, who 
were carrying on businessin Singapore, through an 
agent under a duly authorised power. They were 
sued for the fecovery of money due by the plaintiff in 
the Singapore Court. The agent was served in 
Singapore andthe defendants were served with a 
concurrent writ in British India. Judgment was 
entered against the defendants. In a suit brought 
in the British Indian Court on the Singapore Court’s 
judgment against the defendants: - 

Held, that the judgment of the Singapore Court 
could be personally enforced against the defendants. 

Guse-law on the subject offoreign judgment dis- 
cussed. RAMANATHAN (UHETIYAR ~v. KALIMUTHU 
PILLAY a | 


Forfeiture. See TRANSFER or Properyy Act, 
s., 111. : 
Complaint dismissed under section 203 


—Power ,to crder forfeiture of property used in 
fabricating false evidence--Restoration—-D aT 
I 








Forgery—Person to be charged —Charge of for- 
gery, bad, if intention be not set out—Accued, ins 
criminating questions not to be asked —Lart of docu- 
ment—Materiality—Surplusage, fabrication of Penal 


= 


+ 
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Forgery— conold. 
+ 


. 
“Gage (Act XLV of 1860), ss. 464, 465, 467-—Criminal 

Frocedure Cade (Act V ofe 1898), s, 342. 

A charge of forgery cannot lie ¢gainst a person 
who was not the writer of the forged document, or 
Who did not sign the forged name. . 

A charge under section 467 of*the Indian Penal 
Oode is bad ifthe intention is not set out. 

In examinipg an accused, tle Magistrate shonld 
make no attempt to induce him to incriminate him- 
gelf. 

In a kabuliyat there were three witnesses. It was 
alleged that the fame of one of them, B., was forged: 

Held, that, even admitting that the name of B. 
was a fictitious name, ib would not make the docu- 
ment a false document; that even supposing that, part 
of a document was false, that part must have some 
material effect on the transaction; that a mere sur- 
plusage, even though fictitious, would not invalidate a 
deed: that as there were two witn®sses besides B. 
it would have no effect on the validity of the docu- 
ment whether this name was or was not fictitious; 
and that if it was the intention of the accused that this 
should be used in future as evidence that B. who 
was the zemindar himself was a witness to the kabu- 
liyat, that might bring the case within the definition 
of fabricating false evidence for the purpose of being 
used in a judicial proceeding, or it might be a pre- 
paration for the offence of cheating, but certainly did 
not amount to forgery. HAIDAR ALI PRADHANIA ~. 


Euperor, 17 0. W. N. 354; 14 CR. L. J. 129 88 
Fraud, document taken by 969 
- 5 meaning of 1008 





Setting aside sale for fraud —-Auction-pur- 
chaser no party to fraud 715 
Suit to set aside sale —Limitation 617 
Unfair agreement 


Fraudulent transfer. See Penan Cons, 
s. 422; TRANSFER OF PROPERTY Act, 8. 53. 
Transfer by kk S 




















favour of wife 
Aa ——Inadequate consideration— 

Transfer of Property Act (IV of 1882), s. 63. 

Where the consideration for the sale is nok so in- 
adequate as to raise a presumption against good faith, 
the transaction cannot be brought under the opera- 
tion of section 53 of Transfeg of Property Act. Kuru- 
cua Ganau NAIDU v. KOVVURI Basava REDDY, 13 M. 
L. T. 145 e 69 
r ——~—— Mortgage —Part only of con- 

sideration real—Fraud on creditors—Voidable as a 

whole, 

In a mortgage for Rs, 940, it was found that Rs. 540 
were debts due by the mortgagor to the mortgagee 














, but that the remaining Rg, 400 represented only a 


fictitious sam which was to be held by the mortgagee 
for the benefit of tha mortgagor in order to save it 
frort his creditors. The mortgagor and the mortgagee 
wore divided brothers: 

Héld, that the mortgage transdction was voidable 
as a whole against the creditors of the mortgagor. 

Per Sadasiva Aiyar, J.—The two parts of such a 
single transaction as a mortgage are not separable 
and ought not to be separated -in,order to favour a 
ereditor who has been guilty of fraud against his 
fellow creditors. Sasa Row r. Dorasawmy CHETTIAR, 
13 M.e. T. 206 76 
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General Clauses Act (X of 1897) S.G 
s Gift. See Bbopgiss Law. ° 





Deed of gift not registered-—-Inađmissible to 
° provetitle even by adverse possession * 918 


Registration, when necessary. "o 

No right or title passes to tho son-in-law between 
whom the last „male owner divided his immoveable 
property of more than Rs. 100 value before his death, 
unless there is*a rogistered instrument 8r deed of 
transfer. ILLA*SoMANNA v. Mappana Serramma, 13 
M. L, T. 102 


Government includes Chief Com- 
missioner 347 


8 
Government of India Act of 18558, 

(21 & 22 Vic. C. 0S), Sa 65—Indian 

Councils Act of 1861 (24 & 25 Vic. C. 67), s. 22, 

promso—Governor-General in Counetl—Power to 

make laws prohibiting Subject from suing Govern- 
ment—Lower Burma Town and Village Lands Act 

(IY of 1898), s. 41 ¢b)—Ultra vires. 

The effect of section 65 of the Government of India 
Act, 1858, is to debar the Government of Indis from 
passing any Act which can prevent a Subject from 
suing the Secretary of State in Counoil in a Civil 
Court in any case in which he could have similarly 
sued the Kast India Company. 

The power of the Government of India to make laws 
is restricted by the proviso to section 22 of the Indian 
Councils Act of 1861 in that there is to be no power to 
repeal or in any way affect any provision of the 
Government of India Act, 1868. 

Section 41 (b) of the Burma Act IV of 1898, enact. 
ing that no Civil Court is to have jurisdiction to 
determine a claim to any right over land as against 
the Government, is ultra vires as contravening sec. 
tion 65 of the Government of India Act. 

Obiler dictum:—It may be that the Indian Govern. 
ment can legislate validly abont the formalities of 
procedure so long as they preserve the substantiveright 
of the Subject to sue the Government in the Civil 
Courts like any other defendant, and do not violate 
the fundamental principle that the Secretary of State, 
even as representing the Crown, is to be inno posi- 
tion different from that of the old East India Com- 
pany. SECRETARY of State v. Moment, 11 A. L. J. 
49; 13 M. L, T. 68; 17 O. W. N, 109; (1918) M. W. N. 
45; 15 Bom. L. B. 27; 17 O, L. J. 194; è Bor. L. T. 1; 
24 M. L. J. 459; 40 C. 39}; 7 L B. R. 10 Z2 P.C. 


Government Tenants Act (INH of 
1893), S. 8 5 


Governor-General in Council—Power 
to make laws prohibiting Subject from suing Gov- 
ernment . 22 


Grant of inam land —Grant of water in river flow- 
ing through land, whether implied® 294 


Construction of document—Rule tobe followed 
— Presumption In case of grant for maintenance— Ab- 
solute grant, not capable of curtailment where object 
merely that of maintenance. 

In interpreting a particluar document it is always 
unsafe toiuterpret it in the light of other docu- 
ments more or less differently worded and, therefore, 
every document gmugt be igterpreted on its own 
terms. 
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Grant—conold. 2 


«Where a grant has been made y a particular, 


person for the maintenance of ahother, whom he is 
under an obligation to maintain, there is antecedent 
presumBtion that the grant is intended. to be one of 
.& life-ipterest only and that in the absence of ex- 
pressions cdnnoting a heritable and transferable 
{uterest, such presumption must be allowed to 
prevai . . 

But where a document makes an absolute gift of the 
property to the grantee and confers upon him ful 
proprietary power like the grantor, the mere fact that 
the object of the grant is the maintenance of the 
grantee would not detract from the absolute nature 
of the grant. MULLU v. RAGHUBAR QINGH 


_ Inam grant—‘ Besides poramboke,’ meaning of 
-— Whether includes alluvial land between flood bank 
of river and river-bed. 

Where an Inam deed of grant conveyed ali pro- 
perties mentioned therein and recited that the gran- 
tes became entitled to all the cultivated wet and dry 
area, in the village ‘besides ptramboke;’ 

Held, that the use of the expression ‘besides poram- 
boke' showed that the grantee secame owner of all 





unassessed waste, though over-grown with grass or ' 


trees anc of alluvial land formed between tae flood- 
bank of the river flowing through the village, the 
subject of the grant, and its sandy river-bed. 

Whatever land does not yield revenue to Govern- 
ment is asually known as ‘“poramboke’ though several 
kinds of lands may be included in it. Ordinarily, un- 
assessed waste though over-grown with grass or trees 
mnst be included in the grant of “porambeke”, SEC- 
RETARY OF STATE v. RAGHUNATHA THATHACHARIAR, 24 
M. b. J. 81; (1918) M. W. N. 261 


Guardian. See GUARDIANS AND WARDS Act. 


Of minor’s person—Grand- 
father— Maternal grandmother 141 


Joint Hindu family 25] 


Guardians and Wards Act (VIII of 
18990), ss. 35, 36, 37, 39 i 87 


re 























S. 39 (j)—Hindu Widows’ 
Re-mat riage Act (XV of 1856), ss. 8, 5— Will—Hindu 

widow appointed yuardian of property by Will—Re. 

marriage, effectgof. 

In the absgnce of any clause in a Will, appointing 
a widow as guardian of the property of a minor, that 
her guardianship of property shall cease on her re- 
marriage, she does not become legally disqualified by 
re-matriage. 

Section 6 of Act XV of 1856 expressly provides that 
a Hindu lady shall not, by reason of her re-marriage, 
forfeit any right to which she would otherwise be 
entitled; testamentary guardianship comes within the 


scope of her yights, Maya Devi V. GOPAL, 47 P. L. 
R. 1913; 32 P. W. R. 1918 {33 


ere 








—— S.43—Guardian disobey- 

ing Courts order not to marry ward—Secuwrity for 

.- guardian's appearance and production of another— 

Court competent to act suo motu--Civil Procedure 

Code (Act V of 1908), O. XXXIX, r. 2-—Ciuil Pro- 
cedure Code (dct XIV of 1882), s. 493, 

An order was issued by the District Co&art directing 

a guardian appointel under the Guardians and Wards 
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{1913 
Guardians and Wards Act—concld.* , 


Act not to carry out the proposed marriage œf” The 
ward pending the disposal of a petition before the 
Court. The ord@r was disobeyed. The guardian was 
thereupon ordered to give security for his own ap- 
pearance on theadjourned date and to qause the 
appearance of another person: ° : 

Held, that the order was waong so far as the pro- 
duction of the other berson was conceuned. à 

It is open to the Court for the purpose of inquiry 
to take security for the appearance of a guardian. 

A Courtis competent to take action suo motu, 
without any application from any person, in regard to 
the disobedience of an order issued under the Guar- 
dians and Wards Act. Ramasami, HETTY v. LAKSHMI 
Acut, 24 M. L. J. 231; 13 M. L. T. 211; (1918) M. W. 
N. 172 922 


—— ss. 47, 48, 50 985 ° 


Guardianship—Person of minor close upon 
majority—- Application dismissed for non-appearance 
—Application for re-hearing rejected— Second sub» 
stantive application, whether maintainable—Order cf 
District Judge dismissing application, whether ap- 
pealable—Guardians and Wards Act (VIII of 1890), 
ss. 47, 48, 50. 


The petitioner filed an application to be appointed 
guardian of the persons of his minor daughter aged 
about 18 and his minor sonaged 13. That applica- 
tion was dismissed for non-appearance. He applied 
for a re-hearing, but that petition wasalso rejected. 
He then filed another substantive application for 
appointment as guardian: 

Held, that the second substantive application was 
maintainable; that the order of the Court below to 
the effect that the application was not maintainable, 
was appealable; thatin view of the fact that the 
daughter was close upon her majority, the application 
for her guardianship should be dismissed; and that 
the application in respect of the person of the minor 
son should be allowed to proceed. AHMED ATI v. 
Rarsunnessa, 17 C. W. N. 429 + 8 


Hijras—Castom of inheritance 323 


Hindu Law - Adoption-—Sudras— Adoption 
of married mgn invalid, 
Adoption éf a marrigd man ia not valid even amongst 
Sudras, JHUNKA PRASAD v. NATRU 
e 








—— Suit to set aside adoption— 
Remote reversioner when entitled to swe— Pleadings-~ 
Averment as to plaintiffs right to sue—Amendment 
of plaint, ' 


A reversionary heir, who is not the nearest rever- 
sionary heir, of a degeased male owner, is entitled 
to impeach the validity of‘in adoption by the de- 
eeased’s widow, in certain ciroumstances. If the 
nearest reversionary heir, refuses, without sufficient 
cause, to institute proceedings, or if he has,pre- 
cluded himself, by his own act or conduct, frém suing 
or has colluded with the widow or concurred in the 
act alleged to be wrongful, the next presumptive re- 
versioner would be entitled to sue. Line 

In such a case, the Court must exercise a judicial 
discretion in determining whether the remote rever- 
sioner is entitled to sue, and would probably require 
the nearer reyersioner to be made a party ta the snif, 
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Where a remote reversioner sues to set aside an } the statuteand cusésontary and the common laws, and 


adoption made" by a Hindu widow, he should state, 
in his plaint, the circumstances * entitling him to 
sye. If such circumstances are not disclosed and the 
remote yeversioner has sued on the ground that he is 
the néarest ‘reversioner, leave to amend the plaint 
cannot be granted. if Amendment is asked for at a late 
stage of theetrial when the result of ordering the 
amendment would be to alter the nature of the suit. 
AVULA Guruvara V, AYULA Venganna, (1913) M. W. 
N. 383 i 212 


m —- -Adoption by widow—Consent of 
Sapinda obtained for consideration, validity of— 
Evidence Act(I of 1872), s. 35, sub-ss, 3 and 5—Admis- 
sibility of statement made by a deceased person. 


Where under the Hindu Law the consent of a 
sapinda is required to validate ane adoption by a 
widow, any money payment or any valuable consider- 
ution, given in order to procure the assent and accept- 
ed as a consideration for the consent, would vitiate 
such consent. 

In a suit challenging the validity of an adoption by 
a widow, a statement made by a deceased sapinda 
admitting the receipt of a sam of money in connec- 
tion with the adoption, is a statement made against 
his pecuniary or proprietary ‘interest within the 
first branch of sub-section 3 of section 32 of the 
Evidence Act and is hence admissible in evidence. 

Such a sitement also falls within sub-section 5 
of section 32, ds it relates to the existence of the re- 
lationship by adoption. Ibis immaterial for the ad- 
missibility of the statement that the status of adop- 
tion had not been created at the time the statement 
was made, or that it was not made before the ques- 
tion as to the validity of adoption was raised. DANA- 
KOTI AMMAL t. BALASUNDARA MUDALIAR, 36 M. 19 





— Alienation. See Hinpo Law— 
Widow. i 


Mitakshara—Co-parcener— 
Alienation of share of family property, without consent 
of co-parceners—-Absence of legal necessity~,Title of 
transferee. S 


Where a Hinda, governed by the Miiakshara, alien- 
ates his share of the family Property without the con- 
sent of the other members and without legal neces- 
sity, and the alienation is not for tHe benefit of the 
family,on his death there would remain nothing in 
the hands of his transferee, for his surviving co- 
parceners will be entitled to his share by right of 
survivorship, JaGARNaTH MISSIR v., SHAMA PANDEY 














—Custom—Gowalas of Sonthal Pargnas 
IIS 
a TA E EA Tank—Haclusive user by 
etigher castes—Shanars—Interpretation of custom — 
Judge’s duty. | 


The Shanar residents of Kalodrani village in Ramnad 
zemindart are entitled to the use of the public tank or 
miravi situated in the village and of the well situated 
within the tank. This tank and tite well are not 
reserved for the higher castes. 

Per Sadasiva Aiyar, J.— While the function of Courtsig, 
no douk, to ascertain, to compare, to explain and ratify 


not to create laws, Courts coulà not be deprived of the 
power of moving slowly with tha better sense of the 
conimunity which is clanging its custom, for the 
better. e . 

Caste and religious questions cannot be considered 
in a tod rationalistic manner. Jf a Hindu” custom 
is not too irrational or immoral and has keen def- 
nitely and clearly established as prévailing for a very 
long period, Courts should give effect to it. Mariapra 
NADAN V. VAITHILINGA MUDALIAR, (1913) M. W. N. 
247 ' 97 

—§— Dehutter estate —Shebait— Suit con- 
tested by shebait--Decision binding on successive 
shebaits— Suit for declaration*~-Declaration—Plaint- 
iff must have emisting right—Contingent right which 
may not ripen into actual enisting right, not sufficient 
—Plaintiff’s eqntingent interest in shebaitship— Suit 
to stay sale under decree against shebait. 


Where a suit is contested by the shebait of a 
debutter estate, the decision is binding on all 
successive shebaits® 

A person cannot sue for a declaration of his 
right unless he has an existing right and a mere 
contingent right which may never ripen into an 
actual existing right, is not sufficient to ground an 
action fôr such a declaration. KALI Das v, PROBAL 
CHANDRA; 17 O. W. N. 964 


—_ Endowment, 
DOWMENT. 


— Idol —-Shebait—Death of shebait—-No 
provision in deed of endowment as to how successor 
to be appointed—Management reverts to representa. 
tives of founder—Representaéives must appoint un- 
animously —Appointment by majority not valid—If 
representatives are not unanimous, Court will ap- 
point—Rules for appointment— Wishes of fownder to 
be respected—Receiver—Appointment of permanent 
Receiver—Jurisdiction of Court. 


Where the shebaté of an idol is dead, and there is 
no provision in the deed of endowment about the mode 
in which the office is to be filled up, the management 
reverts to the representatives of the founder, even 
though the endowment has assumed a public charac- 
ter. d 
' Butan appointment bythe majority of the repre- 
sentatives is not valid in the absence of a provision in 
the deed of endowment to that effect. Where the 
representatives are not unanimous as to the person to 
be appointed, the Court will appoint the shebait, 
having regard to the wishes of the persons by whom 
the trust has been created. i 

A Cours has no authority to placo the endowed pro- 
perties permanently in the hands of aæReceiver. _ 

‘Trusts will not be allowed to fail for want of a 
trustee, for the Court will appoint one. 

Rules for the appointment of trustees by the 
Court, stated. Ray Krisuna Dey v. BEPIN BRHARI 
Duy, 17 ©. L. J. 189; 40 C. 251 


—-——Impartible zemindar!—Sale 
in execution——Court-sale of impartible zemindari in 
1869—®owers of, holder of impurtible zemindari disa 
cussed~~ Distinction Between Mability for debts of sons 
and othe: co-pafceners pointed out, 

. 





See RELIGIOUS EN- 
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Where the plaintiff, sued to recower possession of an { the son and not self-acquired property of the gerhfee 


impartible zemindari, which belonged to his ancestors 
but was fold in 1869 under Court-auction during. 
the life-tjme of his fatherin éxecution of a decree 
against him:® l 

Heli, phat the plaintiff could nob recover the zemin- 
dari, as the debts for which the decree was obtained 
were incurred for necessary and proper purposes and 
were, therefore, binding on the estatg, and. the pur- 
chaser took the whole zemindari and mok merely the 
life-interest. 

The law regulating the powers of alienation of a 
holder of an impartible zemindari, as understood in 
1859 in this Presidency, was that the z8minday was not 
possessed of the absalute powers of disposition over 
the corpus but he was, like any other head of a co- 
parcenary, competent to bind the estate by debus 
incurred or alienations made for purposes which are 
regarded by. the Mitakshara law as Yroper and justi- 
fied. 

When a father occupies the position of a manager 
ofa family, the essential difference in the law with 
respect to the liability of the sonfas co-parcener for 
his debts and that of any other co-parcener relates 
substantially to the onus of proof. In the case of the 
gon, the burden lies on him of showing that the debt 
.was inourred for illegal or immoral purposes, while in 
the case of the other co-parceners, the creditor has 
got to prove that the debt was incurred for proper or 
necessary purposes. 

The question what the Court intended to sell and 
what the purchaser understood that he bought, is 
one of fact or rather of mixed law and fact and must 
be determined according to the evidence in the parti- 
cular case and in investigating this question, the 
Court is not confined te any one fact. 

The character of the debt, the terms of the sale- 
ecortificate which formed the contract of the parties, 
the law as interpreted at the time of the sale, the 
frame of the suis, the judgment and decree, the exe- 
cution proceedings, the advertisement for sale, the 
adequacy or inadequacy of the purchase-money and 
the conduct of parties are all circumstances 
which may legitimately be considered in an inquiry of 
this kind. Somasunpara AVALAPPA NAICKER v. MURU- 
GAPPA CHeTtiyare(1913) M. W. N., 86; 12 M, L. T. 
571; 23 M. L. 653 49 


—Impartibility — Special usage — 

. Burden of proof—Holder of impnriible estate —Grant 
of portion of property for maintenance to younger son 
— Whether that portion becomes self-acquired or re- 

_ mains ancestrdl—Mitakshara -Immoral or illegal 
debt contracted by father —Proof——Sons to prove what 
—Proof of father’s immoral or eatravagant life, if 
sufficient—Alignation without necessity and without 
consent of s8ns—Effect on rights of after-born sons. 


It is of the essenbe of special usages, such as im- 
partibility, modifying the ordinany law of succession 
that they should be ancient and invariable, and that 
they should be established to bo so by the party 
alleging them by clear and unambiguous evidence. 

If the holder of an impartible estate, by a testa. 
mentary disposition or otherwise, carves out a por- 
tion thereof and grants it to his younger son for 
purposes of the mafatenanc8 of*the son and his des- 
' gendants, such property is ancestral in,the hands of 





liable to be capriciously aNenated by kim to the detri- 
ment of the gran@sons of the testator. ee ok 
Where it is alleged by the Mitakshara sons that a 
particular debt wag contracted by their father foran 
illegal or immoral purpose, the burden lies upén them 
to show that it was contractedfor such purpose; such 
burden is not dischatged by proof that the father 


lived an extravagant or immoral life; fhere must be ® 


direct connection established between the particular 
debt and the immorality set up by the son. 

Where a Mitukshara father has made an alienation 
without necessity and without the consent of sons 
then living, it would not only be invalid against them 
but also against any son born before they had ratified 
the transaction, and no consent given by them after 


his birth would render it binding upon him. HAZARI- 6 


MAL v. ABANI Nata, 17 C. i. J. 89; 17 0. W. N. 280 
625 





——Inheritance—Sannyasi yati 474 








—— Ascsetics--Order of yati or 
sannyasi — Whether Sudra can enter order of sannyasi 

Inheritance — Usage. 

A Sudra cannot enter the order of yati or sannyasi 
and, therefore, a Sudra who becomes an ascetic or 
baishnab is not excluded from inheritance to his 
family estate unless some usage is proved to the 
contrary, for the texts of Hindu Law applicable to 
the disinheritance of ascetics do not apply to the 
Sudras. Harish HANDRA Roy v. Art% MAHMUD, 17 
CO, W. N. 517 








Leprosy of virulent type— 
Reclusion from inheritance—Every person suffering 
from leprosy not excluded. , i 
Every person suffering from leprosy is not excluded 
from inheritance under the Hindu Law. Leprosy of 
a virulent type only furnishes ground for such exclu- 
sion. Srreat Man V. HARDUAR Mat 


i ———Mitakshara—Atma bandus 
— Priority as between father’s sister's grandson and 
maternal uncle, ' 











The father’s sister’s son’s son and the maternal 
uncle of a propositus both belong to the class of Atma 
bandus undey the Mitakshara- school of Hindu Law, 
and the former, as ®elonging to one of the eleven 
atma bandhus ex parte paterna, succeeds in preference 
to the materifal uncle, who belongs to the class ew 
parte materna. á 

The texts and commentaries of Hindu Law bearing 
on the subject critically examined and discussed by 
Sadasiva Aiyar, J. SUBRAMANIA MUDALIAR v., RANGa- 
NATHAN CHETTYAR, 24 M. L. J. 301; 18 M. L. T. 213; 
(1913) M. W. N. 202 e 506 


4 
— —— Right of reversioners to sua 

—Privy Council ‘Appeal—Practice—Concurrent find- 

ings. 

i L4 

A Hindu sued for the recovery of an estat® on the 
ground (1) that he was the adopted son of the last 
male holder and (2) that he was, along with his bro- 
thers, the gearest reversioner: Both the Courts found 
that the alleged adoption wads not proved: 

Held, (1) that, as there were concurrent findings of 
the Courts below on the first ground the findings 
were conclusive and could not be questioned; 
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(2) on the second ground, thatas jf was not proved 
that thesplaintiffand his brothers were the nearest 
rewrsioners, entitied to exciusive possession of the 
property*in question, the suit oughté to be dismissed. 
PRATHIVADI BRAYANKARAM V. RANGAYYA Appa RAO, 
13 M. L, T. 193; (1913)°M.-W. N, 191; 17 C. L. J. 295; 
ə 15 Bos. L. R. 463 13 


— Inheritance—Stridhanam—Married 
woman deserting her husband and leading life of de- 
gradation —Daughter’s daughter preferred io sons 
born in degradation —Illegitimacy not a ground of 
preference. 


Ifa Hindu married woman deserts her husband 
and lives as a concubine of another person, her 
daughter born in lawful wedlock, who has since the 
degradation of the mother, lived withethe latter, does 


+ e 





not cease to be the daughter of her mother on account . 


of the latter’s expulsion from caste. 

The daughter of such a daughter is entitled to 
succeed to the stridhanam of the degraded woman 
in preference to her illegitimate sons. 

Iilegitimacy or degradation cannot be treated as a 
ground of preference. Nor can legitimacy place a 
person, in a worse position. MANDARAM NAMMAIYA 
Cretry v. MANDARAM THIBUVENGADATHAN OHETTY, 
13 M. L. T. 88;°24 M. L. J. 223 GOI 


— Joint family—Decree in favour 
of minor and major members jointly-~Power of 
manager to deal with decree—Authority by me 


* 











we — Joint Mitakshara family— 

Presumption of jointness -Family business—Onus 
to prove that business is separate property of parti- 
cular member 753 


—— Presumption in case of 
money advanced by a member 228 








Suit for excess land insti- 
tuted by two or more members 











—~“--—— Acquisitions in names of in- 
dividual members—Nucleus of joint family property 
-Partial partition—Presumption ~ Non-production 
of account-books. = ue 





$ 

- The normal state of every Hindu family is joint. 
The mere fact that any particular acqnifition is in the. 
nape of one or more of the brothers does not warrant 
the assumption that it is the exclusive acquisition of 
the person or persons named and not of the whole of 
the joint-family. j 
. The presumption arising from a partition of & por- 

tion of the family property that the whole was divided 
is not a strong one when there is no evidence as to 
what property was actually divided. : 

Non®production of account-books by a party, found 
to lave been in possession thereof, raises a strong 
presumption that if they had been produced, the 
evidence to be gathered therefrom would have been 
unfavourable to him. Suam Das v. Ponto Ran, 18 
P. W. R, 1918; 24 P. R. 1913; 16 P. L. B. 4913 SUPR a 








Alienation by parcener— 
Remedies of co-parcener—Remedies of purchaser— 
Partition — Right of co-sharer to recover possession of 
property from which ousted. 


3 
4 


‘parties to the suit. 
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Ina joint Hindu family: 
* (1) no parcener, or his transferee, can edmpel his 
co-parceners to make a partition tnter se, hogan only 
claim a severance of his own share: *® 
(2) ifa joint owner is illegally deprived, of the 
possession and enjoyment of amy part of the joint 
property, he is aso facto entitled to claim & restora- 
tion to possession of that part without being com- 
pelled to demanti a partition of the whole estate’; 

(3) a purchaser from one co-parcener of his un- 
divided share in a specific part, eg., a named village’ 
of the family estate, cannot get possession of his pur- 
chase except by a partition of the whole estate. 
MOHANLAL v. Tek CHAND, 9 N. Le R..18 


Joint family—-Mitakshara — Mortgage 
suit against father— Son not joined as party to suit — 
Right to réleem—Transfer of Property Act (IV of 
1882), s. 85— Civil Procedure Code (Act V of 1908), 
O. XXXIV, r. 1. : 

The mere fact that a Hindu son has not been joinod 
as party in a mortgage suit on a mortgage of ances- 
tral property brought against his father, whether that 
suit were for foreclosure or sale, does not, because of 
the provisions of section 85 of the Transfer of Pro- 
perty Act, or otherwise, give him the right to sue for 
redemptien of the property or for recovery of his 
share, 

It is immaterial whether the son wasa major or a 
minor at the time of the suit in which his father was 
a party. 

The father represents the entire joint family con- 
sisting of himself and his sons. The latter cannot 
re-open the decree against the father except on the 
ground that the debt for which the mortgage was 
given was not binding on the sons under the Hinda 
Law. 

Section 85 of the Transfer of Property Act or rule 1, 
Order XXXIV, Civil Procedure Oode, does not affect 
the rele of Hindu Law as to the constructive repre- 
sentation of the son by the father. 

If a mortgage suit is brought against a father as 
the Manager of the fdmily and the debt is not one 
incurred for immoral or illegal purposes, the decree 
passed in the suit will bind the song who are not made 
The sons must be deemed to 
have been parties to the suit through their father 
and a decree in guch a suit*will bind the entire family 
property including the son’s interest therein. Gorn 
v. KASHIRAN, 9 N. L. R, 1 


amara — Money decree against mana» 

ger as manager—Sale of family property—~Acquies- 
cence in decree by other menvbers—Sale binding on 
_others—Parties. ; 

In 1888, a suit for the recovery “oh money was 
brought against A., who owned certain joint family 
property conjointly with B, A. was sued as manager 
of the joint family.* The characterof manager was 
not denied by A.; it was also acquiesced in by B., who 
was not party to the suit. A decree was passed 


— 








against A. and in execution of the decree, certain 


joint family property was sold in 1895. O. purchased 
the property at the sale; he went into possession in 
1895 and if? 1900 obgaingd decrees for rent against 
tenants in occupation of portions of family pro- 
perty. B. teok no steps to get the sale set aside or de. 
clared not binding on hum. 
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In 1904, 0. sued for partition of the property; B. 


objected that he was not bound by the Court gale in 
1895: 6. 
Held, (1) that the conduct of B. led to an inference 
of acquiescence in the decree against A; : 
(2) that the interedt of B. was also bound by the 
sale in faYour of Q. MADHUSUDAN SAIVRAM 2. oe 
3 


ATMARAM Lap, 15 Box. L. R. 36 7 


—Joint family—Partition—Family ar- 
rangement for management and enjoyment of joint 
property—Plea not raised before first Court-—~-Suit 
for purtition of portion of joint property—Right to get 
compensation for improving joint property—Debts 
and funeral expenses of deceased—Limitation for 
getting share in property, 

A family arrangement for the management and 
enjoyment of the joint property doe not amount to 
partition. 

A document declaring existing facts does not mean 
to create or relinquish any title in immoveable pro- 
perty and, therefore, does not regire registration. 

A plea that a suit for partition of a portion of the 
joint property is not maintainable cannot be raised 
for the first time before the Chief Court, specially 
when it is not urgedin the grounds of appeal to that 
Court. . 

A suit for a share in the joint revenue paying land 
is practically not a suit for partition but one for joint 
possession, as partition can only be effected by the 
Revenuo Authorities, 

The cause of.action to get a share in the property 
left by a deceased Hindu member of the joint family 
arises on his death and can be enforced within 12 
years from the date of his exclusion. : 

A plea that according to the Will of a deceased pro- 

positus, never propounded and acted upon before, the 
whole of the property claimed was to go to one party, 
cannot be urged for the first time in appeal to the 
Chief Court, 
- When a member of a joint Hindu family spends 
money, «vithout any objection on behalf of the other 
share-holders out of his personal income on the im- 
provement of the joint property, of whioh he is law. 
fully iw possession, $e is entitled to be maintained in 
its possession b. the time of the partition, if possible, 
and is entitled to get reasonable compensation for the 
part which he is obliged to give up. 

A person claiming a share in & deceased Hindt’s 
property is bound ta contribute proportionally to the 
amount required for liquidating his debts and his 
funeral expenses. THAKAR SINGH V. Usacar Sinen, 
8 P. W. R., 1918; 26 P. L. R. 1913 583 


a Partition of sir and khud- 
kasht holdin§s—No ex-proprietary tenancy arises— 
U. P, Land Revenue Act (III of 1901), s. 126, appli- 
cability of. : 

Where members of a joint Hindu family partition 
their sir and khudkasht lands amongst them and each 
member agrees to take his share unencumbered by 
any ex-proprietary rights on the part of others, no 
ex-proprietary tenancy arises. Section 126 of the 
Land Revenue Act, ILI of 1901, doas not apply to such 
a case. SARNAM SINGÊ v. Bisrim SINGH 723 


4 
Partition—Separition—Test 
—Hoclusion~-Mesne profits, 























ie 
a 





° 


Separation from, commensality does not, a8 a neces- 
sary consequence, effect a division of the jcimt un- 
divided property. ,A separation in mess and worship 
may be due to varfous causes, and yet, the family. 
may continue joint in estate. 

What may amount te a separation or what conduct 


on the part of some of the members md#yelead to a 6 


disruption of the joint undivided family and convert a 
joint tenancy into a tenancy-in-common, must depend 
on the facts of each case, ° 

A. definite and unambiguous Indication by one mem- 
ber of intention to separate himself and to enjoy his 
share in severalty may amount to separation. But 


~ to have that effectthe intention must be unequivocal 


and clearly expressed. 
Where the manager of a joint Hindu family has all 
along been offerfig to a member of the family a suit- 
able allowance, which the latter has refused, there is 
no exclusion from joint estate entitling the member 
to mesne profits. 
M. L, T. 104; I7 C. W. N. 333; 11 A. L, J. 172; (1918) 
M. W. N. 183; 17 O. L. J. 288; 24 M. L. J. 845; 385 A. 
80; 15 Bom. H. R. 456 30 P.C. 


—— Joint family—Power of father to 
execute mortgage in lieu of time-barred debt—Legal 
necessity-— Benefit of family, i 


The father of a joiut Hindu family cannot legally 
revive a time-barred debt and bind the family pro- 
perty to secure its payment. DALIP SINGH V. KUNDAN 
Lat, 11 A, L. J. 245; 35 A, 207 72 


mee ~—— Shop carried on in name of 
some individual member—Non-liability of other mem» 
bers for goods supplied to shop, 

Where a joint Hindu family, cousisting of father 
and sons, carried on in the beginning no businesa 
other than agricutural and two of the sons moved 
from their ancestral village to another place where 
they started a shop in their individual names and 
there was no indication that the other mmbers of 
the family had any hand in it, the latter are not 
liable t6 pay the price of the goods supplied to that 
shop. SURAT Kunar v. BALDEO Das, 23 P. W. R. 1913; 
60 P. L. R, 1933; 48 P, R. 1913 701 


. 
Tama mrana ret ana maa me SRO Started am name of two 
brothers--Presumption~—Failure to produce account 
books—Insufficient notice. 





Although the initial presumption is that members ° 


ofa Hindu family are joint, yet it does not follow 
that all the property owned or shops started by indi- 
vidual members of the family are joint of all the 
members. . 4 


Where sufficient time has not been allowed toa 
party for producing ‘the account-books, no presymp- 
tion can be drawn against that party for their non- 
production, Harr’ SHANKAR v. BABU Ram, 242. W. 
R. 1912; 73 P. L. R. 1913 746 


So — maan m Reunion —Burden of proof— 
Pleadings—aContrađictory statements, 


A plaintif cannot be permitted to make a stato» 
ment contrary to what he has alleged as the basis of 
his claim. e 

He cannot retire from the position taken up by 
him on which pleas were recorded and issues drawn, 


SURAJ NARAIN vV, IQBAL NaBAIN, 18— 


we 
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Š ; 
Where a party alleges that separation of the joint for a declaration that the decree obtained by 


family Fad taken place and sub#equently there was 4 the 


re-unién involving all the resulta which flow from 
Sch re-union, he must affirmatively prove the re- 
unione ° RAM-DIWAYA Ram v. Mibxar Ram, 8 P. L. R. 
1913 4 55 


~Maintenance—Widowed daughter, 


in-law 

















of wife—Separate main- 
tenance—Lega? cruelty—Husband marrying second 
wife and asking first wife to live subordinate te the 
second wife. 

The fact that a Hindu husband has taken a second 
wife io himself and neglects or shows unkindness to 
the first wife or assigns the latter an inferior position 
in the house, does not amount to legal cruelty which 
would justify the wife in claiming separate mainten- 


ance, ADLIv. Musammat Persony, J1 A. L. “ais 
——Marriage—Sikh Jats 930 











—— Girl given in marriage by 
maternal grandfather against the wishes of paternal 
relations —Validity of marriage—Factum valet. 
Where a Hindu girl has been given in ‘marriage by 
her maternal grandfather and maternal uncle, against 
the wishes of her paternal uncle and paternal cousins 
who wished to make a profit out ofher marriage, the 
marriage canot be declared invalid for want of legal 
guardian’s consent inasmuch as the principle of factum 
valet applies to the case. KASTURI v. UOHIRANJI DAL, 
11 A. L. J. 272 < 927 


~—-VMitakshara—Immoral cr illegal 
debt contracted by father—Proof—Sons to prove 
what—Proof of father’s immoral or extravagant 
life, if sufficient--Alienation without necessity and 
~ without cdénsent of sons~Hffect on rights of after- 
born sons * : 625 





meee Maintenance — Right of 
widowed daughter-in-law to claim maintenance jrom 
her father-in-law out of his self-acquisitions—Rule of 
decision—Equity. : 
According to Hindu Law, there is no legal obliga- 
tion on tho part of a father-if-law, having no 
ancestral assets, to give maintenance to his daughter- 
in-law from ont of his self-acquisitions, 
Obiter dictum: - The Hindu Law as such has no 
. obligatory force where maintenance is claimed against 
a person not on the ground that the property coming 
by inheritance to him is burdened with the mainten- 
ance of the person claiming it buton the ground that the 
Hindu Law-givers have placed such a duty on the de- 
fendant. The Court would have to decide the question 
in accordance with equity, justice and good conscience. 
MEEŅAKSHI AMMAL v. PupIKALAPATTI GRAMAM, 18 M. 
L.T 97; 24 M. L. J. 105 34 


«Mortgage by father—suit 


i 





against sons and grandsons—Limitation ~Accounts— - 


Previous decree against father—Subsequent suit 


against sons. š 


B. executed u mortgage in favour of A. in 1883. In 
1891, A. brought a suit against B. alone, without 


, impleading his sons, to recover the money due under 


the morf&age and obtained a decree. In 1896, the 
sons of B. instituted a suit against the mortgagees 


latter against their father alone ® was not 
binding on them inasmuch as they wero not 
parties to it and that their share in the‘property was 
not liable to be sold under it. This suit wag decreed 
in November 896. Jn 1897, the sharo of B. alone 
was sold in exacution of the decree of 18929 In 1910, 
the mortgagee brought another suit against tho sons 
and grandsoustof B. to recover the balance of the 
money due under the mortgage of 1838: > 

Held, (1) that the suit was maintainable and was 
not barred by time. 

(2) that the*mortgagee was only entitled to the 
unsatisfied portion of the decres of 1892 with future 
interest allowed on that decree. JALESHWaAR RAI v. 
Anrut Rat, 11 A. L. J. 402 904 


——- Partition—Separation—Teat 30 


< Widow tn possession of 
property in liew of maintenance not a necessary party 
to suit for partition. rbitration— Award — Unneces- 
sary party not Joining in reference—Valid.ty of 
aacard—Appeal, 

A Hindu widow, in possession of property in lieu 
of her mairtenance, is not a necessary party to a 
suit for partition instituted by scme of the male 
members of the family. If she is made a party to 
the suit but does not join in a reference to arbitras 
tion made in the suit, the reference is nok thereby 
rendered illegal. 

A decree passedin accordance with tho award 
given on such reference is not appealable. SABTA 
PRASAD v. DHARAM KIRTISARAN, 11 A. u. J. 66; 85 A. 
107 609 

















: Patricide—vnhaste wife of patricide 
-—-S8on of patricide born after murder of father— 
Maintenance, right to--One suit by all three, whether 
maintainable—Misjoinder of parties and causes of 
action—Civil Procedure Code (Act V of 190%), «11, 
Eapl. IV, O. I, r. 1—Res judicata—Neglect to mains 
tain— Cause of action arising from day to day 
Under the Hindu Law, a patricide takes no share 

of the inheritance; but after serving out his punish- 
ment—the period of transportation—he is entitled to 
be maintained out of the father’s estate; and his 
wife, if chasto, and his son, born aftef the murder of 
his father, are also enbitlêd to maintenance. 

One suit for thei# maintenance is maintainable by 
all she three, and is not bad for misjoinder of parties 
and causes of action. i 

After the murder of the father, his widow had 
brought a suit for partition of. her husband's estato, 
in which the patricide was made a party, but he did 
not claim maintenance in that suit, 

Held, that his present suit for maintenance was not 
barred by res judicata. ° 

Tho neglect to , maintain gives a cause of action 
from day to day. NILMADHAB Mitra Y. JOTINDRA 
Nata Mirra, 17 C. W. N. 241 


aes a Widow — Alienation — Declaratory 
gnit by remote reversioners—Cause of action 7 IO 
~ Adverse possession against 
widow Whether gdveyse againgt reversioner. 
Adverse possession against a widow is not adverse 
possession @gainst fho geversioners. SHEO ÜHAUDURI 
y. SapHo Das i 94 














p 
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= Wid ow-—— Adverse possession against 
widow—RBeversioner’s right not affected 

Adverse possession against a Hindu widow dobs not 
bar reverfionem whose title accrues from the date of 
the widow’s death, Harpwar Rai v. BALRAM Rat 

° : 959 
Alienation—Debdt of husband 
— Interest discharged from income—Bona fide pur- 

chaser. * 

A. widow is not bound to discharge her husband’s 
debt out of the income of his estate. She is entitled 
to spend the same according to her own discretion. 
But she is bound to keep down the interest on her 
husband's debts and is only entitled to enjoy the real 
net income of her husband’s properties. 

. A purchaser, however, will not necessarily be affect- 
od by the fact that the widow could have discharged 
the interest by means of the income. e If*there was 
actual pressure on the estate at the time of sale and 
the widow had then no funds available for the dis- 
charge of the debt or if the creditor after reasonable 

















inquiry bona fide believed that the gale was necessary - 


in the circumstances that then existed, the sale must 
be upheld. Boppu JAGGAYYA v. GOLI APPALA RAJU, 
(1913) M. W. N. 276 95 

4 


m mama ng Abiendtion made by —~Rever- 
stoners, effect of transfer made with consent of —At- 
testation~-Oonsent, elements necessary to. prove— 
Alienation made with consent of reversioners, effect of 
—Legal necessity, presumption as to, from consent of 
revarsioners— Transfer of expectant rights —Reversion- 
ers not claiming through each other—Hstoppel— 
Transfer--Spes successionis. 





More attestation by a,reversioner of a document 
executed by a Hindu widow, does not imply consent 
on the principle that attestation does not import 
notice of its contents. In ọrder to prove consent, it 
must be proved that the widow was not only trans- 
ferring her rights but entire rights in the property 
and that the signature of the reversioner was ob- 
tained with the full knowledge of the contents of 
the deed. 

The consent of the reversioners toa transfer by a 
widow may operatato make the alienationan absolute 
one on the pringiple that such consent may be treated 
as evidence of Regal necessity or of other circumstan; 
ces justifying the transfer of the absolute estate in 
the property. s 

The reversioners pf a Hindu widow do not claim 
through each other but independently as heirs of the 
lag male owner; consequently, 2 reversioner Gan- 
n&, by attesting, the deed or consenting to the 
transaction, dispose of the interests in expectancy of 
those who do noteclaim through him. 

A Hindu widow alienated certain property of her 
husband. His revetsioners were A. and his sons, 
B. and O., A. being the nearest. One of the 
deeds executed by the widow was attested 
by A., the other by B. and C. Both the deeds 
were executed during the life-time of A. There was 
no consideration for the attestation and it was not 
proved that the money was advanced to the widow on 
the strength of any representation, by B. om C: 

Held, (1) that A., Wy attestifig the deed or consent- 
ing to the transaction, could not dispose of the inter. 
ests in expootanoy of B. and O5 who would not claim 
through him; 


: ‘INDIAN CASES. . 
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(2) that neither B. nor C. was estopped from setting 


. @ 


„up a claim to the property on the death of the widow; 


(3) that at the time of the attestation, B. and C. 
had only a spes successionis which could not at law bap 
transferred, MATHORA PRASAD v. JAGAT ane 


SINGH i 
-— — ——Wi dow — Compromise binding on 
reversioner, oar 


A compromise, entered into between a Hindu 
widow and the relations of her husbard, whereby she 
surrenders a portion of her husband’s property to 
the relations and puts a stop to litigation, is binding 
on the next reversioner of her husband, if the cam- 
promise is a reasonable settlement. BEHARI LAL v. 
Daup Husain, 11 A. L. J, 352 721 


me eeaeee — hE Of suit—Joint family, 
presumption in case of money advance by a member 
of—Buccession Certificate Act, applicability of, to 
debts advanced from joint Hindu family funds. 


4. sued for recovery of money on a mortgage-deed 
executed in favour of her husband, who was proved 
to be a member of the joint family with his father. 


4.’s husband had died during his father’s life-time‘ 


Held, (1) that, it having been proved that the 
money was advanced by -4.’s husband when he 
constituted a jointfamily with his father, the pre- 
sumption was that the money was advanctd from tho 
family funds; 


(2) that A. being no heir of her father-in-law, 
had no right to sue, 


The Succession Certificate Act is not intended to 
make provision for collection of debts advanced from 
joint Hindu family fonds, there being in sach cases 
no claim to property by succession but by survivor- 
ship. MOHAMMAD HADI v. Musammat Parsatt 228 


Hindu Widows’ Re-marriage Act 
(XV of 1856), ss. 3, 5 133 


Hindu Wills Act (XXI of 1870) 973 


HundiS executed as collateral security—Effect of 
non-presentment*—Negotiable Instruments Act (XXVI 
of 1881), s. 64—Contrlct Act (IX of 1872), s. 62—~ 
Novation. 





* 
Under section 640f the Negotiable Instruments 


Act, XX VI of 1881, the result of default in present. e 


ment is that a kundi cannot be meade the basis of a 
claim either against the drawers or the person who 
has signed it as sarety. But where a hundi has been 
given toa creditor as g collateral security of a book 
debt and the creditor does not*make use of it, there 
is no novation of contract and he is not debarred 
from suing on the original cause of action. SURAJ 
Kuman v. Baupeo Das, 23 P. W. R. 1913; 60 P. L. B. 
1913; 48 P. R. 1918 ~701 


INatom—Custom of District—Marriage with foster 
daughter -Son-in-law —Management and residence— 
Illatom no? specifically pleaded—Implied contract 
when valid, 


A, was taken into B.’s house for the express pur- 
pose of marrying B.’s foster daughter. Fgom that 
time, A. was managing the properties and residing 
with the family of B: p 


“m 


$ 
. 


Vol. XVIJIJ 


x fil atom-—conold. 


Held,that*there was a valid agreement implied 


from „the circumstances that A. tas to take B.’s pro- * 


erty in consideration of his marrying the foster- 
PA EE and residing with ang managing the affairs 
of B® Vatwoorv BALARAMI REDDI v. VacHoorv 
RAMAMMA, 13 M. L.W, 113 , 


impartible Zemindart. See Hinov Law. 


Improvement—Building not erected in bona 

- fide belief of builder’s title—Equitable rights of 
owner of land—Stranger building: on land—Com.- 
pensation | 7 











Compensation — Assessment of 
compensation 4 











by vendee from minor’s guardian 


Inam grant—Construction ° 41 


——— mm am ~~ of melvaram—Right of authorities 
to define the relation 7 
——~—— Right to water 294 


z g construction oj—Payment of quit 

rent—Approsimately estimated area mentioned in 
grant—Tnability of grantee for water-cess for excess 
acreage discovered Intention of grantor. 

Where, under the ‘terms of an Inam deed, the 
grantee was to pay quit rent on a certam area which 
was only approximately estimated and he was freed 
from all futher charge, and the extent was after- 
wards found to be greater and the Government levied 








from the Inamdar water-cess for the irrigation of this . 


excess extent: , 

Held, that the intention of the Government was to 
leave the irrigated area, such as it was at date of 
grant, free of all charges besides quit rent and that the 
levy of water-cess for the portion that was in excess 
of what was approximately estimated at the time of 
the grant was illegal. BomMIREDDIPALLI CHINNA 
VENKAYA V. SECRETARY OF STATE 


indemnity 9 


Indian Councils Act (24 & 25 Vic. C. 
67 of 1861), s. 22, proviso ° 22 


Inherent power of Court to stay execu- 
tion proceedings 207 








® 
- —~ Restitution 144 
InJunction—Consequential relief 633 
: s decree for-—Joint decree 256 











nooner meee o-owners—Necessary work carried out 
by one co-owner. 

It is not open to a joint owner to prevent by an 
injunction the carrying out ôf a necessary work by 
another co-owner on property held in common. 
KUTJAYAN v. MAMMANNA RavurHan, 35 M. 681 195 


-gam y temporary, when to be issued—Plaint- 
iff fo make out prima facie case before issue of injunc- 
tion, ; 

In order to entitle a plaintiff to an interlocutory 
_injunetion, though the Court is not called upon to 
decide finally on the rights of the parties, it is 
necessary that the Court should be satisfied that 
there is a serious question to be tried at the hearing 
and thet on the facts before it there is a probability 

that the plaintiff is entitled to relief. Karr Das v. 

Propat CHANDRA, 17 C. W. N. 964 3 
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. Insanity. Jee Penan Cons, a. 84. 


Insolvency. See Paesipency Towns INSOLVENCY 
Act; Provincia INSOLVENCY Act. 





makara 





Appellant becoming iasolvént during 
pendency of appeal—Righé to continue appeal 922 


—~ — —~——Sale of goods—Contractewith karta 
of joint Mitakshara family—Insolvency of karta 
before tim® appointed for delivery—Right of 
Official Assignee to sue on contract—-Tender of 
cash—Election within reasonable time 53 


Sale of goods—Insolvency of pur- 
chuser—Right of Official Assignee to sue on con- 
tract-~-Tender of cash— Election within reasonable 
time—-Powers of Official Assignee—Carrying on 
business of insolvent for beneficial winding up— 
Leave of,Court » . 75 


Insolvent's estate~Debts dua to insol- 
vent— Interest —~Li&bility of debtors—Disputes between 
Receiver and Official Assignee—Prohtbitory order, 
effect of—Oivil Procedure Code (Act XIV of 1882), 
s. 268 (a). 

An insolvent’s solvent debtors cannot bs absolved 
from the liability to pay interest on the ground, that 
hie insolvent has filed his petition in the insolrency 

ourt. » 

At thedate of insolvency, the assets of the In. 
solvent’s estate, which have to be divided among the 
insolvent’s oreditors, include not only debts due 
to the estate but also the interast acoruing till date 
of payment to the Official Assignee or other person 
entitled to collect these debts. 

The fact that there was a dispute between A 
Receiver appointed by one Court andan Official 














` Assignee appointed by another Oourt in respect of 


the estate of an insolvent, does not take away the 
liability of the Insolvent’s debtor to pay interest; he 
can obtain a valid discharge by payment into Court. 
The issue of a prohibitory order under section 268 
(a) of the old Civil Procedure Code does not debar 
the debtor from paying the money into Court and 
obtaining effectual discharge. KANHAYA Lat-Monay 
Maz v. RADHA Kisuen, 112 P. L. R. 1918; 92 P. W. R. 
1913 ó 205 


Instalment decree ina reng wait — iS 


“ tion * 
Insurance, Yee Fire INSURANCE. 


e 
Insurance Law— Fire insurance—Condition of 
policy— Conditions precedent—Notifiying subsequent 
insurance—Report of particulars of loss within a fined 
time-~Time, entension of— Assured im prison, 


A. insured the furniture and fitfinys in his hotel 
with B. Company. A fire baring occurred, A, 
claimed the sum insured under the polioy. The 
policy had been issued subject to the conditions noted 
on the back of the policy, of which 5and 8 ran as 
follows: 

5. Assurances made with other Companies on 
property assured by this Company must be noticed 
either in, ‘or by endorsement upon, the policies grant. 
ed by thts Compgny.,. Persong neglecting to notify 
such assurances with other Companies, will forfeit 
their right® of recovery on this Company; 

8. If any loss or damage by fire be sustained on 
property assured, with this Company, the person 
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assured is forthwith to give notice of such loss or 


damage aitthe Company’s office: and as soon as pos- e 


sible after, and within one month at the utmost, to 
deliver into tf Company as exact an account of the 
particluars and amount of such loss or damago as 
the nature of the case may admit. ° 

Subsequent to taking out this policy,.4. had insured 
the same furniture and fittings with, another Com- 
pany, but the fact was not notified tothe defendant 
Company. On the morning following the fire, A. 
was arrested and detained in prison, thus making it 
Smpossible for him to have either given the notice 
forthwith.or to have submitted the account within 
the time limited: ° , 

Heli, (1) that both condition & and condition 8 
were conditions precedent tothe attaching of any 
liability and that plaintiff haviyg failgd to fulfil 
the requirements of these two conditions, his suit 
failed; 

(2) that condition 6 related not ‘only to insurance 
already affected prior tothe insurance in suit, but 
also to those taken out subsequenfly; 

(3) that the fact that plaintiff was unable, under 
circumstances, which he could not control, to make 
we report under condition 8 in time, did not excuse 

im: 

(4) that both the conditions were such asit was 
right and proper for the Company to demand; 

' (5) that the Company had the right to stipulate for 
such conditions. 

The contractual limitation in an insurance policy 
will not be extended onthe ground that the assured 
was in prison atthe time of the loss. Hine Nam 
Hır Kee v. THe BATAVIA Sua AND FIRE INSURANCE 
Co.,6L. B. R 123; 5 Ber. L, T. 208 76 


interpretation of Statutes—Limita- 
tion Statutes 586 
—— m ~----~ Period of limitation pres- 
oribed by special or local Act 617 























- Retrospective ofect 64 
interest—Defanlt—Penalty 417 
Liability of insolvent’s debtors 205 

- 0g mortgage decree after date fixed for 
payment ° 362 
Tan — Mortgage— Redemptien 535 
Mortgage—Contract rate 747 








— F not recoverable where no interest men- 
tioned in mortgage bond 








— on rent at contract rate 621i 
=- up to date of redemption at contract 
. Tate—After that, ab Court’s discretion 965 


- — High rate of interest—Undue influence 
- not pleaded—Simple interest 5 per cent. per mensem 
allowed. ; 








Where no undue influence has been pleaded at any 
stare of the suit, a contractual rate of interest at 5 
per Gent. per mensem should not be cut down. The 
fact that on previous qccasionsethesplaintiff had given 
the defendant money at lower ratę of interest is no 
ground for holding that undue infiuence wis exercis- 
ed. Genpan Lar v., SHAHZADI, 11 A. L. J. 155 765 


~ 
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ewish Law —Marriage — Pecuniary endowment 


--Legal consequence—Hysband’s death—Widéw’s 
right to sue for sams mentioned in Kéuba. 132 


Joinder of Charges. See ORIMINAL PRog 
CEDURE Cone, ss. 228 To 239. 


Joint trial—-Thief and recajver of stolen pro- 
perty $ . 684 


Judge's own knowledge when may be 
used 257 


Judgment of Smali Cause Court, PA 


Judicial decision, meaning of 734 
officer, duty of—Search of trath 
; 857 


Jumma Masjid at Rangoon—Direction 
and managemeft 105 


ee 





Jurisdiction. See VALUATION OF SUIT. 
— Placo of suit. See Civin PROCEDURE 
Cope, 1908, g. 20. 

Civil Court, power of, to enforce 
contract valid inter partes 5 


——-Court has no jurisdiction to enter- 
tain claim application in execution of mortgage 
decree 215 











recy rid 








Dismissal of complaint,by Deputy 
Magistrate—Fresh complaint to District Magistrate 
— Sending case to Deputy Magistrate for report— 
Dismissal of case by District Magistrate after con- 
sidering report—Order for further inquiry by Ses- 
sions Judge, if within jurisdiction 683 


—— — Forgery—Suit dismissed — Decree 
affirmed on appeal—Jurisdiction of first Court and 
of Appellate Court to institute proceedings under 
section 476, Criminal Procedure Vode 176 


Canal 








——---- ---—--—~Pendenoy of execution proceeding— 
Court’s power to re-transmit the record to Col- 
lector—-No fresh application necessary 004 

s 


: Power of Appellate Court to grant 
271 


sanction | eè 


mama Retur of plaint for presentation to 
proper Civil Qourt—Title to immoveable property 
—Refusal by Civil Court to entertain plaint 


specifying place Jêr 








—— Indent form 
selilement of disputes. 


Where anindent form clearly specifies that all 
dispute: in connection with the indent are to be 
settled and adjusted upon in a particular place only, 
the Civil Courts of that place will have jurisdiction to 
try a suit arising out of the disputes in connection 
with the indent. Commertcan BE. I. A. Co, vB. 0. 
Moxsesr, 96 P. L..R. “1918; 6 P. W. R. 1913 496 


=- —- Of Court—Appointment of 
permanent receiver for endowed property I 











right, transfor of—Procedure to be followed by 
landlord to avoid transfer— Application to Revenue 
Officer~-Suit in Civil Court, whether lies 273 


amma Suit attacking cafditions 
under which order under section 101 sub-section (2), 





man Of Civil Court—Occupancy . 


+ 


* tenanta cognizable by Civil Court 


Vol. XVIII] , - 


Jurisdiction —contt, 


clause (a), Bengal Tenancy’ Act, passed, if main- . 


tainable in Civil Court—Notificatiom, issue of Civil 
suit to seb aside order, barred 939 

——~*— Qf Civil Court—artition proceed- 
ings—~Suit to disturb order passed during partition 
proceeding. 4 


i 
e A Civil Conyt will not entertain a suit, the object’ 


of which is to getrid of certain orders relating to 
title, passed by a Revenue ‘Court during the pendency 
of a partition proceeding. BANDEY ALI V, MOHAMMAD 
IBRAHIM, 11 A.L. J. 191 


of Civil or Revenue Court 
_~Hjectment suit 555 


emah ani 


rival 








Question between 


—— ~~ aaa — Question of tele ~ Partition 

of shamilat -356 
——-~——Suit by under-proprietor 

for recovery of holding 284 





— tamat 





—— a raaa 











- Punjab Land Revenue Act 
(XVII of 1887), ss. 45, 158— Punjab Tenancy Act 
(XVI of 1887), s. 77 (8)—Specific Relief Act (I of 
1877), s 42— Declaratory suit—Claim exclusively 
cognizable by Revenue Courts. 

Tn all cases,in which the subject-matter is such 
as is mentioned in section 158 of the Land Revenue 
Act and section.77 (3) of the Tenancy Act and 
similar statutory provisions excluding the jurisdiction 
of the Civil Courts, a suit in which relief in the 
form of a declaratory decree is soughtis excluded 
from the cognizance ofa Civil Court and is within 
the jurisdiction of a Revenue Court. 

Revenue Courts are not debarred from giving the 
equitable relief for which the Specific Relief Act 
makes provision in cases otherwise ‘within their 
jurisdiction. SAJAWAL V. SODAGAR Sınan, 81 P. D. R. 
1914; 8 P. W. R. 1913 Rev; 2 P. R. 1918 Rev. 796 


me ne nn aaa anam Landlord and tenant — 

Non-agricultural tenant, suit in ejectment of — 

Pleadings—Taking inconsistent position. 

A. obtained a rent-decree against B. and*then 
brought a suit to eject B. in the Revenue Court. B. 
pleaded that he was not an agricultural tenant and, 
therefore, the Revenue Conrt h&d no jurisdiction to 
eject him. à 

The Revenue Court upheld the plea of B. A. then 
brought the suit for ejectment in the Civil Court: 

Held, (1) that the suit had been rightly instituted 
in the Oivil Court and was cognizable by that Court; 

(2) that B. could not be allowed to plead that he 
was an agricultural tenant. RAJMANGAL SAHU v. 
MACKINON . z 8 





cer 





nnan Occupancy tenant not in pos- 
session——Suit for declaration—Claim for possession— 

Agra Tenancy Act (TI of 1901), es. 79, 95. 

A sum for possession by a tenant illegally dispos- 
sessed by the zemindars should be brought within 
six months of dispossession in the Revenue Court. 

A,an occupancy tenant, died. B. claimed to be 
the legitimate son of A. and as such entitled to the 
holding. The application for mutation of names was 
disallowed, B. thereupon brought a suit under seo- 
tion 95 of the Tenancy Act in the Revenue Court 
asking fopa declaration that he was the occupancy 
tenant of the holding. - 
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The suit was dismissed. Two yeara after the 
dismissal of the suit, B. brought asuitin thee Civil 
Court asking for a declaration that he was the legiti- 
mate son of the deceased and for possessien 8¢° the 
occupancy holding: 

Held, (1) that the claim for possegsion of the * hold- 
ing was not cognizable by the Civil Court; ` 

(2) that the declaration sought could not be 
granted as it would be of absolutely no value to 
plaintiff; 

. (8) that the suit should be dismissed. SRI MAHANT 

BRANHA KHUSHAL v. SUMERA, 11 A. L. 3.310 957 


————— of’CiviI or Revenue Court 
— Partition -— Widow, effecting collusive partition— 
Suit by reversioners to avoid partition ~ Representa- 
tive-—Punjab Land Revenue Act (XVII of 1887), 
s. 158 (2) KI. . É ; 
Sub-clauso XVIP of seotion 158 (2) of the Punjab 

Land Revenue Act is o intended to debar persons, 

who were or should have been parties to partition 

proceedings or representatives of such persons, from 
breaking away from the proper course of such pro- 
ceedings and appealing to the Civil Court. | 

Questions of title apart, partition proceedings are 
to be conducted by the Revenue Officer and no appeal 
lies to the Civil Court from his proceedings; as be- 
tween the parties to those proceedings or their repre- 
sentatives, the proceedings are final, 

The reversioners of a childless proprietor are not 
representatives of him or of his widow. 

A suit by the reversioners of ‘a childless proprietor 
to avoid, on the ground of collusion, a partition, 
effected by the Revenue- Authorities between the 
widow of the proprietor and his co-sharers, to which 
the reversioners were no partiés, is cognizable by a 
Civil and not by a Revenue Court. DASONDHI v. BUTA, 
37 P. W. R. 1918; 93 P. L. R. 1913 


Perpetual lease, right of one 
co-sharer to grant—~ Qo-sharer, right of, to challenge 
acts done by others—Partition, effect of~ Suit for 
declaration that defendant has no ex-proprietary 
rights and for invalidity of lease, , 

Although a Civil Court is not competent to decide 
the nature of a tenancy or liability to ejectment, it 
is competent to decide whether a tenancy exists or 
whether a-lease granted by one co-sh@rer is valid 
and binding on others. 

A co-sharer, in tħe absence of any express or 
implied power, has no authority to grant a perpetual 
lease of any portion of the joint property so as to 
effect prejudicially the rights of his co-sharers 

Where a partition “has effected severance of 
interests between the co-sharers,the validity of 
any acts done by one co-sharer to tke prejudice of 
the rights of the others can be challenged both 
before and after partition. ° 

A suitfor a declayation that the defendant has no 
under-proprietary or inferior rights in land and 
that a lease executed by a former co-sharor of 
plaintiffs is nob binding on the latter is cognizable 
ag Civil Court. TAJAMMUL Hussain v. Kanpual 

AL 











SS Suit for share of dharat 
collections against atakeholder -eSmall Cause suit, 

A gois for the share of the plaintiff in respect of 
dharat collections againgt a stake-holder, or a person 
who had wrongly received the plaintifi’s share, ig 
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cognizable by a Civil Court, an@ is of thé nature of { 
Small Cause suit. Monar SINGH v. Tas MOHAMED, 
120 P.*R. 1912; 64 P. W. RL 1913; 103 P. L. R. 130 

e 
*—*— of Civil or Revenue Court 

— Spit for possession on the allegation that defendants 

were formerly otcupuncy tenants but had nothing to 
- do wth land now— Previous suit*to contest notice of 

ejectment, . 

In a suit for possession, the plaidtiff alleged in the 
plaint that the defendants were formerly occupancy 
tenants, but that they had nothing whatever to do 
with the Jand now: s 

Held, that the suit was clearly one for ejectment 
of a trespasser, ared, therefore, cognizable by a Civil 
Court and that a previous suit between the parties 
for cancellation of notice of ejectment in the 
Revenue Courts could not bar she present suit by the 
ruleof res judicata. Jaman v. UHANDIYA Ram, 69 P. 
W. R. 1913 ° 9I 


of Criminal Court— Civil 
dispute—Complaint—Practices 
Every discouragement should be given to the habit 
of rushing into the Criminal Court where a civil dis- 
pute arises, ANANT SincH V. EMPEROR, 33 P. L. R. 
1918; 10 P. W., R. 1918 Cr; 14 Cr. L. J. 128 688 


-— Of Small Cause Court, 
See PROVINCIAL SMALL Cause Courts Act; SMALL 
CAUSE SUIT. 


Karnam Inams-—Claim for Kattubadi 243 


Ketuba—Jewish Law—Marriage—Pecuniary en- 
dowment—Legal consequence—Husband’s death— 
Widow's right to sue for sums mentioned in Ketuba. 
A Ketuba is aneceSsary incident of a marriage 

contract in Calcutta between persons of the Jewish 

faith, And though it is expressed in terms that 
suggest pecuniary- endowment, yet, according to 
modern ideas and modern practice, this expres- 
sion is not intended to have any legal consequence, 

The Ketuba is a mere formality and nothing more. 
Therefore, a Jewish widow mariied in Calcutta has 

no right to sue, on her husband’s death, for the sums 

mentioned inthe Ketuba. MOZELLE JOSHUA v. SOPHIE 

ARAKIR, 17 C, WSN. 472; 40 C. 266 152 


Kidnapping. See PENAL Conk, ss. 361, 363.’ 
Land Acquisition Act (lof 1894), S. 


18-— Compensqtion— Apportionment — Principle— 

Zemindar, jotedlar and raiyat, 

Jn apportioning compensation for land acquired, if 
the rent of a tenant be fixed in perpetuity, the rent 
should be capitalised in order to arrive at the share 
due to the landlord. 

But if the rent be fixed, then the landlord is en- 
titled to a capitalisition of as much rent as is found 
to be payable together with 1& per cent. for com- 
pulsory acquisition, and something more in respect 
of the possibility of enhancement of the value of 
the land hereafter. 

The question of how much the landlord is realising 
from the land, should not be left out of sight, for 
that fact must have some bearing on the ®question of 
the amount of cofipensatién Que to him. JAGAT 
CHANDRA Dutt v. CoLLECTOR Ov URITTAGONG, 17 C, 
L. J. 61; 40 O. 64 3 551 














INDIAN OASES. . P 


(1918 


Land Acquisition Act—concid. . 4 
+ 
~—#—= Sı 23-."Market-value" of 


land, what i i 
The market-value of land may’ be roughly described 
as the price that an owner willing, and not obligea to 


sell, might expect to obtain from a willing purchaser 








with whom he was bargainigg for the sale and pur- . 


chase of the lantl KAILAS CHANDRA 
SECRETARY or State, 17 C. L. J. 84 * 


MITRA v 


63% 


Land Acquisition ‘case—Proper respond- 
ent—Omission of Secretary ef State's name— 
Municipality requiring land impleaded as respond- 
ent— Limitation—Order passed in added respond- 
ent’s absence 


Land Registration Act (VII B. C. of, 


1876), ss. 78, 81 —Non.registration of plain- 

tifs nameetn the Collectorate, effect cf—Suit for 

arrears of rent—Written contract—Kabuliyat in- 

favour of plaintif s predecessor-—Term still enisting— 

Meaintainabtlity of suit. ` 

The defendants executed a kabuliyatin favour of 
A., the period of which had not terminated. After 
A.’s death, his heirs brought a guit for rent against 
the defendants. The plaintiffs were not registered 
proprietors within the meaning of section 78 of.the 
Bengal Land Registration Act, 1870: 

Held, that the existence of the written contract, 
which was still subsisting, affected the provisions of 
section 78, under section 81 of the Aat, and that the 


suit was maintainable. SHosut KUMAR BHATTA- 
CHARJEE v. GOUR KISHORE CHAKRAVARTI 

amana Taman Tama anang aa a Sa BI 593 
Landlord, meaning of 249 


Landlord and Tenant. See Acra Tenancy 
Act; BENGAL Tenancy Act; CENTRAL PROVINCES 
Tenancy Act; PUNJAB Tenancy Act; TRANSFER or 
PROPERTY Act. 








——— Absence of agreement—-Pra- 

sumption of law—Existence of tenanty —Lease for 16 
years [ase not registered ~—Lessee continuing in 
occupation upon payment af rent —Position of lessee — 
Ejectment —Notice—Transfer of Property Act (IV of 
1882), ss. 107, 110, l]G—“ Agreement to the contrary," 
meaning of—Agreement to hold over from year to 
year to be ereated by registered instrument—Rent, 
acceptance of, for one quarter—If implies promise 
by landlord that tenant should stay for wholé 
year, 

Where there was no evidence to show that there 
was any agreement af ali between the defendant 
and the plaintiff Muyicipality in respect of land 
within the Municipality, muth less was there any 
evidence toshow that the agreement, if any, was 
one in the nature of a contract of tenancy: œ 

Held, that there yas no presumption of law ghat 
the defendant held under an agreement of #enancy 
from the plaintiff Munivipality. 

Where a lease for 15 years was not registered, but 
the lessee continued in occupation upon payment of 
rent: R 

Held, that the position of the lessee was not 
higher than that ofa lessee for one year, who held 
over at the end of the year. e 

An “agreement to the contrary” within ¢he mean- 
ing of section 110 ofthe Transfer of Property Act, 


e 


+ 
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Landlord and Tenant—contd, 


means “an agreement as to the terms of the holding 
over. The agreement in this behalf need not be ex- 
press; it may be an implied agreement. 
Awagreement that a tenant should hold over from 
year to year isin essence an agreement to grant a 
lease from year to yearand must be created by a 
written and registered ifstrument. 
e The acceptance of rent for a quarter of a year does 
not imply a promise by the landlord tothe tenant 
that the latter would bé allowed to stay for the 
wkole year. MATIBAL v. DARJEELING MUNICIPALITY, 
17 0. L. J. 167 84 


un mama ana Cowldar—-Devolution of 
tnterest—Two persons— Proceedings against one—Sate 

—~Madras Rent Recovery Act (Mad, Act VIII of 1865) 

© —Binding nature—Istoppel. 

Q., the Cowldar of the plaint villgge under the 
Rajah of Ramnad, bequeathed 4 of his interest in 
the village to 4. and 7 to his son, B. A., however, 
never got possession .of the land but he was paid 
his share of the income by B. B. remained in posses- 
sion of the land, paid the porapu payable on whole 
land, obtained receipts in his sole name, issued 
pattas to the cultivating tenants and received 
muchilkas from them and was treated by the 
landlord as the sole Cowildar. Subsequently, B. 
made default in payment of rent due on plaintifi’s 
share, and the landlord took proceedings against B. 
under Act VIIJ of 1865 and brought the land to sale. 
It was found that the landlord or his representa- 
tives-in-title had no knowledge of A.’s title, A. 
sued fora declaration thatthe sale did not affect 
his interest in the land and for partition and deli- 
very of his share: 

Held, (1) thatthe sale was not binding on A. 
inasmuch ag he was no party to the proceedings 
which led up to the sale: 

(2) that there was no estoppel as A. had not made 
any representation by words or conduct to lead the 
gemindar to believe that B. alone was his tenant and 
that Á. had ‘ho interest in the property. 

The assignee of a tenant is not bound by the pro- 
ceedings taken against the original tenant even jp the 
absence of notice to or knowledge of the land- 
lord, and the case of devolution of inéeregt is perhaps 
stronger. e 

Omission to give notice does not estop the assignee 
as there is no obligation on him to dd®so. Kusava- 
AMI IYER v. NARAYANAN CuHeETty, 13 M., L. T. 95; 
(1918) M. W. N. 93; 24 M. L. J. 228 632 


fa 














Dispossession by landlord 
of tenant from portion of holding—-Suspension of 
entire rent—Interest at contract rate—Whether re- 
coverable. ° s 


If a landlord dispossesses his tenant from a part of 
the kelding, he is not entitled to recover any part of 
bis went. Suspension of the entire rent, is a punish- 
ment for the dispossession by the landlord of the 
tenant from a portion of the land demised; and the 
rule will be rendered absolutely nugatory if the 
landlord is allowed to recover the rent of the portion 
in the possession of the tenant. ° 

A landlord is entitled to interest at the contract 
rate on the whole sam deocrred as rent although the 
rate be every high. ASHUTOSH DHAR v. Joy Lat 
SARDAR, 17 C. L, J. 60 621 
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- Karnam Inams — Claim 
for Kattubadi—Fatlure of landlord to collect —Denial 
‘vf landlard’s title—Refusal of tenant to pay*Limt- 
tation, ° 


i—i 





*e 

A mere Voluntary abstention by the landlord from 
collecting: rent from the tenant for a pareicular 
period would notbar hisclaim thefefor for a future 
period. It is onfy if the tenant had denied the 
landlord’s title t% receive rent more than 12 years 
before suit and had refused to pay it, basing the 
refusal on such denial of title in tho landlord to 
recover, that the claim would be barred. Apivr 
SREENIVASA PANTWLU GARU V, PALATALA JOGIRAIU, 24 
M. L. J. 188; 13 M. L. T. 180; (1918) M. W. N. a 








—— Lease—Construction— Per- 
manent occupancy rights -~“Teerva lease deed’, mean- 
ang of --Abseace of term in lease deed, whether con- 
fers occupancy rights. . 





The fact that an instrument of lease is styled 
‘teerva lease deed’ does not by itself show that the 
lessor is entitled to tiẹ teerva only and not to posses- 
sion of land. Where the document provides for pay- 
ment of rent in money, the use of the word ‘teerva’ 
signifies payment of teerva money and does not show 
that the tenant has occupancy right. Nor is the 
omission tô fix any period for the subsistence of the 
lease to be taken as conferring occupancy rights on 
the tenant. It only shows that the tenant was to 
hold from year to year. RAJA Ram v, Ram Boy, 24 
M. L. J. 75; 18 M. L. T. 106; (1918) M. W. N. 178 77 





Tema Loase—Construction—Whe- 
ther lease is raiyati or ijara— What facts to be consider- 
edin determining question—Contract between lessor 
and lessee—On empiry of term tenint to have option of 
taking settlement on revised jama—No offer of re- 
vised jama given by lessor to lessee—Lessee bound 
to continue to hold over on same terms—Suit for 
ejectment, whether maintainable. ; 


A lease was ostensibly given for collecting rent 
from theienants onthe land. The land was des. 
cribed as an estate. There were no raiyats on the 
land at the date of the lease, and it was intended by 
the parties that the land should begcleared by means 
of the lessee and his tenants: 


ae n A. 
Held, that in the presen’ case it was the intention 
of the parties to create an ijara lease. 


It cannot be said that because a man does not, aa 
a fact, have auy tenant under him that he must bea 
raiyat whatever the nature of his holding; the facts 
existing at the inception of the tenancy are to be 
taken into consideration when it is necessary to 
decide whether the lease was originally granted for 
the purpose of cultivation. ° 


In a Settlement under the Govérment, the contract 
provided that “onthe expiry ofthe terms of nine 
years of the lease, the tenant had the option of taking 
settlement on a revised jama but failing his accept. 
ance of the revised jama, his interest under the leao 
should cease to existand the Collector should be at 
liberty to make a fresh settlement with others”: 


Held, that, as longi as the Coector did not ask for 
a different rent, the tenant was not only entitled to, 
bat he was Bound to, gaon paying the same rent, 
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“A person who isin the shoesof the Collector ang 
has never asked the tenant for any revised jama mus 

be held to have acquiesced in the tenant’s holding an 
the same terms, and canhot sacceed ina suit for 
ejectrfent.e UPENDRA , NATH ~v. BHAIRAB a a 





pangen, A 





an Lease — Covenant that if 
lessees? equires te sell and lessor pays proper price, 
tenure would ġe sold to lessor—- mine covenant runs 
with land. 

In a lease there was a stipulation $o the effect that 
ifthe lessor at any time required to sell the tenure 
and if the lessee paid the proper price, then the lessee 
would sell the tenure to the lessor: * 

Heid, thatthe coyenant was a personal covenant 
and did not run with the land and was not iu any way 
a condition precedent to the transfer, and that, there- 
fore, ib did not enure to the benefit of all the lessor’s 
successors and’ to all the subsequent transferees. 
Omanpra Kant BHATTACHARYA v. ABDUL GOFOOR 
KEAN 237 





aaan Tamanan Lease ewecuted in favour of 

Hindu father living jointly with his sons—Tenant 

bound to pay rent to father. 

Where a lease of immoveable property has been 
executed in favour of a Hindu father living jointly 
with his sons, the tenant is bound to pay fhe rent to 
the father and is not concerned with any dispute 
between the father and the sons inter se and even if 
sons have been joined as nominal defendants in the 
rent suit, the matter should be treated between the 
father and the tenant alone. NARPAT Rar v. Nau- 
SHARIA MAL, 17 P. W. R. 1913; 15 P. L. R. 1912 Be 














Lease — Expiry of lease m- 
Holding over—Suit tmmeđiately after ewpiry—Tres- 
passer~—Swit after eight years— Whether tenant can 
be treated as trespasser-—Notice— Bengal Tenancy det 
(VIII of 1885), s. 49 (0). 

A mere omission by a landlord to sue in sakan 
immediately after the tenancy had expired, would not 
be a ground for saying that the tenant was holding 
over And was not a trespasser. 

But where the tenant who executed a kabulyat held 
over for some five years after his tenancy had ex- 
pired, and he then died and his sens continued to 
hold the lan@for three years, after which a suit in 
ejeciment was brought without notice: 

Held, that it might be reasonably inferred that the 
defendants were in the position of tenants holding 
over after the exfiry of the lease and not trespassers 
‘and that they were entitled to a notice under section 
49 (c) of the Bengal Tenancy Act. OUHATURBHUJA 
NANDA v., GOPAL DOLAI 44 











a Limitation—Lease for fiwed 
pertod— Lessee nol paying rent after expiration of 
period of lease—Adverse possession—Limitation Act 
(IX of 1908), Sch. I, Arts. 139,° 144—Mortgagor and 
mortgagee. - 

A. mortgaged a shop with possession to B. and then 
got into possession of the shop by executing a kabuliat 
for two years. A. ceased to pay the rent reserved after 
the expiration of the period so fixed. More than 12 
years after that B. sued A. for pessession*of the shop: 

Held, (1) that thekuit was "governed by Article 189 
of the Limitation Act; e 
1 (2) that the suit was time Secs 
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(3) that the relation of mortgagor and mostgagee 
between the parties did fot affect the essential natare 
of the suit. Tumsur Raw V. SUNDER Lat 99 














Mor füg of tenancy eheld 
under decree of Court —Relingwishinent* af tenancy 
after mortgage, effect of —Acquiescence in transfer by 
tenant, effect of —Kstoppel—Dudh Rent Act (KANTI of 
1886), s. 52. 

A tenant, holding under a Jeee of Batin ani 
Court, mortgaged “his Holding and subsequently 
relinquished “it in favour of the landlord, who 
thereupon sned for the ejectment of the mortgages. 
it was pleaded, on behalf of the mortgagee, that 
because the landlord had previously obtained decrees 
for arrears of rent against him, he was estopped from 
alleging the mortgage to be invalid: m 

Held, that, under the circumstances, though the 
mortgage wa originally voidable ab the instance of 
the landlord, the acquieseuse of the landlord in ac- 
knowledging the mortgagee as rightful transferee, 
by accepting rent from him ,estopped him from 
thereafter setting np the invalidity of the mort- 
gage, JAGRAJ KUNWAR v. GANGA DIN 383 


ot amana oe uae Non-agricultural holding — 

Tank not heid as part of holding—Transferability—~ 

Consent of landlord -Holding coming into existence 

before Transfer of Property Act (IV of 1882) and 

Bengal Tenancy Act (VIII of 1885). 

Before the passing of the Bengal, Tenancy Act 
and the Transfer of Property Act the law was 
that the agricultural holdings of a raiyat or the 
homestead of a raiyat held by him otherwise than as 
part of his holding were not transferable except by 
custom or by consentof the landlord. But a non- 
agricultural holding, such as a tank not being part of 
the homestead but held entirely separately as an 
amenity, was transferable without the landlord’s 
consent and in the absence of any custom of trans- 





ferability. OHANDRA MOHAN MOHARANA v. Rast 
NARAYAN , i 379 
kaa E Ng ~ Occupancy holding —Holding 








consisting of tope containing trees-—~Landlord’s right 

to trees ~Melvaramdar and kudivaramdar, relations 

between—Inam grant of melvaram—Right of autho- 
rities to define*the relation. 

The relations betw@en the NA and the 
kudivavamday are governed by the law applicable to 
landlord aud Tenani and itis not within the scope of 
the duties of the Inam authorities, granting ¢éhg 
melvaram right toa person, to define such relations. 


` The rights of the melvaramdar and kudivaramdar mus 


in the absence of any special usage, be determined 
according to the provisions of the Rent Recovery Act 
and other rules of law ‘applicable to them. 

Where, at the time of au inam grant of a melvaram 
right in an occupancy holding, the holding consisted 
entirely of a tope containing only trees, the melua- 
ramdar has a right fo the trees and the ryot ig not en- 
titled to cut them down for his sole appropriation. 
RAMA AIYANGAR V. JAGANNATHA PANDI Atyar, 24 M. 
L. J. 342; (1913) M, W. N. 216; 13 M. L. T. 291 719 


—_—-— a aan nore te —Transfer 
of porlion—-Usufructuary mortgage Forfeiture of ten- 
ancy —Surrender of portion of holding—Subordinate 
rights on that portion —Landlord’s rights to w-enter — 
Landlord’s knowledge of subordinate righés—-Bengal 
Tenancy Act (VIII of 1885), 3, 86. 
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Landlord and Tenant—conta. 


Where a portion of a nan-transferable ocoupancy 
holding istran8ferred in usufructuary mortgage, and 
not the entire holding, there is no forfeiture of the 
tegancy. 

Whenea raiyat surrenders a portion of his holding 
to the landlord, the landlord is entitled to re-enter 
that portion notwithst@nding apy subordinate rights 
è or incumbrancbs which the raiyat may have created 
upon that particular portion. 

And the mere fact that the landlord was aware of 
the incumbrancesscreated by the raiyat, cannot take 
away the Jandlord’s right to re-entry. GaNnGa 
OHANDRA CHOUDHRY v, ALAK CaAND Sana, 17 ©. W. 
N. 698 ` i 996 
——~ — —— aaa a nn Occupant of a house—Con- 

struction of well in house, whether injurious to the 

right of the zemindar. 

Whore the occupant of a house, wh» has been in 
possession of the house for generations without paying 
any rent, constructs a well within the compound of his 
house for his convenience and comfort, the zemindar 
of the site, over which the house standg, has no right 
to restrain him from constructing the well. 

The zemindar’s interests are not injuriously affected 
by the construction of the well, Buagwan DAS ~v, 
MUHAMMAD YAHIA, 11 A. L. J. 301 928 


—— Payment of rent-—Attorn- 








ment—Hstoppel. 

Where a tgnant has acknowledged the title of a 
person as landlord by paying him rent for several 
months, the tenant can, subsequently, challenge the 
title of the person only on the ground that the pay- 
ment of rent by him was due to mistake or ignorance 
of facts relating to the title of the person, or mis- 
representation or fraud on the part of the latter. 
Without proving mistake, fraud or misrepresentation 
in the payment of rent, the tenant cannot question 
the payee’s title to recover rent. GIRDHARI LAL v. 
KALLO Mistar, 11 A. L. J. 341 91 








———— + Prescription—Acquisition of 
limited interest of tenant by 12 years’ possession. 

A person may by 12 years’ possession gain a title— 
the interest of a tenant—against all the world, and 
this holds good as against the person who was in fact 
his landlord, though he did not know, afit might have 
been against any one else. 

Iu such a case, the landlord cannog get an injunc- 
tion against him prohibiting him from erercising acts 
# of possession, for to that claim his possession, which 
. has established his right to be treated as a tenant, is 

ʻa good answer. KALI HARAN SHAHA v. DABIRUDDIN 
AHAMMAD 61 
———— Prescription — Easement — 

Right of tenant to irrigate field from landlord's tank 

— Acquisition of right by prescription. 

Ajenant can acquire the right’ to irrigate his field 
from the landlord’s tank by continuous and open user 
from time immemorial. BaBusan v: RAMJADDI SHEIKH 
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Raiyat at fixed rates—Plead- 

ing —Higher status pleaded—If tenant can prove 

lower status of occupancy right. oe 

A person, who claims tho higher status of a ratyat 
at. fixed rates, may, if that claim is disallowed, fall 
back upon and, establish, if he can, the lower status 
of an qcecupancy raiyat. ICHHAMOYER DEBER v. 
Keisana KANINI DEBER 
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A Right of landlord to levy 
customary cesses in addition to rent— Long payment 
by tenants ~Payments not voluntarily måde but as 
result of judictal decisions —Custom—~Levy ef vattam 
— Presumption as to origin of cess—Madras Rent Re- 
covery Act (Mad, Act VIII of 1865), s. 4-,Implied 
contract, ki 
According. to section 4 of Madras Aot VIIP of 1865, 

ik is not enoughsto show that a payment has been 
made for alon@time. It must be shown that the fee 
or charge is payable along withthe rent. The pay- 
ment must be one which has been made az an incident 
of the tenure, į. e., it must be one which was part of 
the consideration, for the ryot, for holding the land; 
it must be a charge on the ryot’s holding. 

A cess cannot beheld to be obligatorily leviable 
against the ryot, unless the landlord oan show that, 
after the object for «hich it was originally intended 
failed, there was a fresh contract founded one fresh 
consideration to continue to makethe payment. The 
payment of a cess for a period of time, say for 80 
years, will not justify the implication of æ contract 
to pay it for ever. 

Where something is claimed én addition to therent 
the question would arise whether there was any 
consideration, and, from the facts of a case, the Court 
may infer either that there was no consideration or 
that the consideration has failed. 

Payment of acess for a number of years, which 
the tenants disputed and which they were compelled 
to pay as the result of judicial decisions against them, 
is not evidence of a consciousness on their part of an 
obligation to pay, from which a custom can be in- 
ferred, or of an implied contract. The Court cannot 
presume that there was some reason which mada it 
legally obligatory on the payer to make the payment. 

Where a semindar claimed from his tenant a sepa- 
rate cess called vatiam, not incorporated with the rent, 
being payment for the loss the semindar sustained 
in converting coins paid by ryots into coins accept- 
able to Government, on the ground that it was paid 
for a long time: 

Held, (1) that when the commission oeaséd, the 
sxemindar waa not entitled to continue the imposition 
of the cess; 

(2) that the fact that ryots conténued to pay for s 
long time after conversion of theigecoins became 
tinnecessary, would be no ground for soompoelling 
them to make the payment when they objeoted to it. 
DevANAI v. Racuunataa Row, 18 M. L. T. 831 298 
——< Sale of holding by tenant — 

Decree against original tenant and purchaser for rent 

of different periods—Satisfaction of decree by pwr- 

chaser—Ezecution against original tenant—Sale of 
tenure, tf allowable—Bengal Tenancy Act (VIII of 

1885), s. 65. ” œ 

Defendant No. 1, the original tenant of n holding, 
sold it to defendant No. 3, and the landlord obtained 
a rent decree for Rs. 700 against defendant No, 1 for 
the period before the sale of the holding, and agains: 
defendant No. 8, the purchaser, for Rs. 200 for the 
period after the sale. The defendant No, 8 paid in 
the mount decreed against him, and the landlord 
in execution of his decree sought to recover the 
amount decreed afainst the original tenant bya 
sale of the holding on the ground that the rent con- 
stituted a first charge ọn the holding under section 65 
of the Bengal Tenaney Act; 
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Held, that the case could only, be decided on the terms 
of the decree; that under the law*’the landlord was 
not entitled to obtain satisfaction of the deoretal 
debt dué from thé original tegant by saleof the hold- 
ing, which had now passed into the hands of the pur- 
chaser, and that section 65 of the Bengal Tenancy Aot 
did nobe apply, as under the terms of the decree ob- 
tained by the landlérd, it was not open to him to put 
up the bhélding for sale in execution® of the decree 
against the original tenant. SUSILA “SUNDARI Dasi v, 
INDU BHUSHAN Bose d 328 





Sale of patni tenure in emecu- 
tion of decree—Annulment of dar-patni—Estinction of 
sepatni~Se-patnidar’s right to receive rent from 
raiyats—Bengal Tenancy Act (VIII of 1885), ss. 160, 

. 167— Protected tenure. ` 

The extinction ofa dar-patni necessarily carries with 
it the extinction of a se-patni under it, which is nos a 
protected tenure under the definitiow in * section 160 
of the Bengal Tenancy Act. 

Therefore, a se-patnidar, wh has not been ejected 
in a proceeding under section 167 of the Bengal Ten- 
ancy Act, is not entitled to conti@ue collecting rent 
from the tenants when the dar-patnt under which he 
- holds has been extinguished under that section, by 
the purchase of the patni in execution of a rent sale, 
On the extinction of the dar-patni, the tenants become 
liable to pay their rents directly to the *patnidar 
purchaser, MAKHAN Das v. Ram HANDRA 2 


Lease. See LANDLORD AND Tenant; MINING LEASE. 


77 


executed in favour of Hindu father living 
jointly with his sons--Tenant bound to pay rent to 
father 592 








s construction of 





Parties not agreed as to essential terms— 
Specific performance 





not registered—Lessee continuing in occupa- 
tion upon payment of rent—Position of lessea— 
Ejectment—Notice 


Contract of lease-Commencement of lease 
_ postponed to future date—Haecuted or executory con- 

tract— Specific performunce—Right to swe —Co-lessee, 

A completed contract of lease is an executed con- 
tract and not merd@ly an executory contract, although 
the commenc@pent of the lease has been postponed 
to a future date, : 

A suit for specific performances is not necessary in 
regard to sucha lease. MIHAN Kaan v. MUHAMMAD 
BAgusH, 66 P. W. R.1913; 97 P. L. R. 1913 496 


Leave of Court—Letters Patent, cl. 12—Leave 
not endorsed on plaint by inadvertence, if can be sub- 
sequently endorsed as of date of presentation of plaint 
—Objection (hæt leave had not been obtained, if can 
be waived—~ Waiver to be presumed if defendant takes 
steps in furtherance of suit to trial. 

‘Where through some inadverterce, the leave under 
clanse 12 of the Letters Patent declared by the 
Registrar was not endorsed on the plaint: 

Held, that the leave could not, subsequently, be en- 
dorsed as of the date on which the plaint was pre- 
sented for admission. 

The granting of leave ‘is a judicial ac® perform. 
able by a Judge of tfe Court alote. Leave declared 
by the Registrar is not a proper lehve, a 





INDIAN GASES. . 
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Leave of Cou rt—coneld, E è 


° .. 
An objection that such leave had not been propery 
obtained might be waivedy and would be considered 
to have been waiged if the defendant has taken steps 
in the furtherance of the suit to its trial, for dxample, 
if the defendant bas filed a written statement, mowed 
several steps towards the trial or entergd oh, cross- 
examination of the plaintiff who was examined on 
commission. SARASWATI Daske v. Bimal Montini 
Dasre, 17 O. W. N. 512 ° 89 


Legal Practitioners Act (XVIII of 
1879), S. 6- Rules framed by High Court, 
Rule 15 — Application of candidate—Board themselves 
to consider—No power to delegate power to Secretary 
or to single member—Fitness of examinee to be de. 
termined by Board. ° 


Rule 15 of the Rules framed by the High Court 
under section 6 of the Legal Practitioners Act, 1879, 
makes it obligftory on the Board of examiners of 
the Pleadership and Muktearship examinations them- 
selves to consider the application of each candidate 
and to determine whether or not the candidate is 
possessed of the necessary qualifications. There is 
no provision either in the rules or the regulations to 
enable the Board to delegate their powers to the 
Secretary of the Board or to any single member. 

Therefore, where the Secretary considered the 
application ofa candidate and determined that he 
was not duly qualified and accordingly refused to 
allow him toappear at an examination, on the 
ground that he had no moral charact8r, the High 
Court directed that the Board of examiners do enter- 
tuin and consider the application and determine his 
fitness according to their discretion. PROBHASH 
CHANDRA Roy v. BOARD OF EXAMINERS 459 


S. 13--Pleader—Miscon- 








duct, 
Every practitioner is bound to see before he accepts 
a vakalatnama that he has not been already engaged 
on the other side. To recklessly sign vakalatnamas, 
without making proper note thereof, is very nearly 
approaching misconduct on the part of'a Pleader. 
IwAMUL Haq v. Farzun Hasan, 14 Or, L. J. 44 
° 268 F. B, 


490 


See TRANSFER oF PRo- 


Leprosy as affecting inheritance 


Lessor and Lessee. 
PERTY ACT, $ ili. 


Letters of Administration—British 
India and other parts of British Empire 907 


Letters Patent (Cal.), cl. 12—Leave to 
sue 898 


Be Pe p 








cis. 15, 36—Appeal 
from dissentient judgment in appeal under section 15, 














An appeal lies under section 15 of the Letters 
Patent from a dissentient judgment that has prevailed 
in an appeal under the same section. JADU NATH 
DANDUPAT v. HARI Kar, 17 C. W. N. 308; 17 0. L. J. 
206 253 


—— E nagan cl. 36 253 


License—oOfensive trade -Storage of oil—Place 
where daily consumption of oil kept—License 
- pecessary, awe 
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Lieense—concld. 


A placo where varying quantity of oil is kept for . 


daily sale is a placo used for storing oil and there- 
fore a, license must be taken, SHESHACHALAM 
Cuerty v. Emperor, (1913) M. W. N. 74; 18 M. L, 
T. 144; 14 Or. L. J. 198 66 


Lien. See TRANSFER OF PROPERTY Act, 8, 55. 





Lien on shares of Cofnpany 481 
Salvage lon 4 247 
Limitatilon—Acknowledgment by mortgagee— 
Redemption 909 








Co-owner—Claim for exclusive posses- 
sion of produce 358 





Declaratory suit to set aside sale to 
defraud creditor 519 


Execution of decres. See LIMITATION 


Act, 1908, Sca.-I, Arr. 182. 


Execution of decree—Decree condi- 
tional on redemption of prior mortgage—Prior 
mortgage redeemed after period of limitation— 
Time bar 














Execution of decree—Minority 586 


—-—-— Management by one co-sharer on be- 
half of arfother—Agency~~Death of latter-—Suit by 
his representatives for account—Demand and re- 
fusal—Termination of agency 


Bxeoution of desree—Struck off 44] 


Failure of landlord to collect—Denial 
of landlord’s title—Refusal of tenant to pay 243 


Instalment decree in a rent suit 595 


Lease for fixed period—Lessee not 
paying rent after expiration of period of lease— 
Adverge possession 899 
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Mortgage by father—Snuit against son 
and grandson “6 90 


id 


Mortgage decree fixing instalments., 














Mutation of name—Fresh cause of 
action l e 6 
Order impleading as respondent passed 
in the absence of added respondent - 37 











Pre-emption suit —- Transferee from 
vendee added as defendant 70 








Right to regover water-cess illegally 
paid : 770 








- Starting point—Adverse possession 
giring period when temple had trustee 


2 Suit for compulsory registration 450 


Suit for damages for cutting and 
carrying away crops—Unlawful restraint 3 


Suit for declaration thet defendant's 
name is entered benam? in lease ° 698 

















64 
583 


———— Buit to seb aside sale for frand—HEx- 
clusion of period of notice 61 





——-—-—-Suit for rent 
ni Maan 
e 





Suit for share in property 





GENERAL INDEX. : 
: Limitation— contd, 


TE maan a e 


DAS Roy v. SARAT CHANDRA DEY, 17 C. W. N. 615 
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Waqf property, suit for possession of ~ 
Transfer by one Sajjadanashin, effect of—Limita- 
tion within which to recover propegty Woon 
alienated a 3I 





maan = Application to appeal in formå pauperis 

—-Subsequent, appeal in regular form—Rayment of 

Court-jee after period of limitatin—Civil Procedura 

Code (Act Veof 1908), s. 149—“ At any stage.” 

Where an application to appeal in Jorma pauperis 
was made and was dismissed and where the re- 
gularly stamped appeal was filed after the prescribed 
period of limifation had expired: 

Held, that, though an unstamped memorandum of 
appeal accompanied the petition for leave to appeal 
in forma pauperis, the regular appeal could not ba 
treated, fop purpgses of limitation, as having bees 
presented on the day on which the application to 
appeal in forma pauperis was presented. 

Section 149 of theivil Procedure Code is inapplice 
able when there are no proceedings actually before 
the Court. When%he application for leave to appeal 
in forma pauperis is rejected, the unstamped memerans 
dum of appeal attached to that petition falls to the 
ground. Ma Wa THA v., ABDUL Gant OSMAN, 5 Bor. 
L. T. 294 518 


——- —— Limitation Act (XF of 1877), r. 14— 
Date of institution—Date of filing in Court having 
jurisdiction, 

For the purpose of determining limitation, as 
governed by the provision of section 14 of Act XV 
of 1877, the date ofinstituting the suit is the 
date on which the plaint is filed inthe Court having 
jurisdiction to try it, excluding only for tho purpose 
of calculating limitation the periods excluded under 
section 14, 

A plaint was filed on the last day of the period of 
limitation, before a Munsif, but was, subsequently, 
transferred to the Sub-Judge’s Court. An objection 
was taken to the jurisdiction of the Court on the 
ground that the suit had been over-valued and thet 
its value did not exceed Rs. 1,600. The Shb-Jodgs 
held that the value of the suit was lessthan Rs. 1,000. 
He accordingly returned the plaint on January 30, 
1908, for presentation to the profer Court within œ 
week, and the plaint was filed in (ge proper Court 








"on February 4, 1908: œ 


HARJe 


21 
mm Declaratory suit— Hindu Law — Widow 
—Alienation-—-Declaratory suit by remote revere 
sioners-—Cause of actton~—Limitation Act (XV of 

1877), Sch. IT, Arts. 120, 125. 

A suit by a remote reversioner fo*declare that an 
alienation by a Hindn widow eis not binding on tho 
reversioner after her life-time is governed by Article 
120and not by Article 125 of the Limitation Act. 

Such a suit cannot be brought wiLlhin tho scope of 
Article 125 even by allegations of collusion on tha 
part of the nearest reversioners. 

Ordinarily, the right to snc in a case of this nature 
must be taken to accrue atthe date of alienation, 
The fact that Wlaiwtiffs came to know of the collu» 
sion of the nearest reversioners subsequent to the 
alienatio? is not a ground for exemption from limie 
tation til! date of knowledge. GuNTUPALLI RAMANNA 
Vv, GUNTUPALLI ANNAMMA, 24 M. L. J. 188 "4 


Held, that the swit was barred by limitation. 
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limitation runs—Pleadings—Notice of mistake~Plea, 

of adverse possession. oe A 

Wheréêfa, wupng entry was made at a Settlement, a 
suit for declaration of title must be brought within 
six years of the dgte when the plaintiff had first 
notice of ghe mistake. 

In a suit fora declaration of title on the ground 
that certain Settlement entries were yrong, plaintiffs 
did not admit in their plaint that they became aware 
of the mistake more than six years before the suit. 
Defendants persistently pleaded that they had been 
in adverse possession of the property¢or more than 
12 years. The question of adverse possession was 
tried and found against defendants’, but the question 
when the entries came to the notice of plaintiff was 
not tried: 

Held, in second appeal, that “thes suff must be 
deemed to be within time and that, under the 
circumstances, no opportunity® should be given to 
defendants to prove that plaintiffs became aware of 
the entries more than six years before suit. LACHMI 
Bar v. Banger LAL 4 
Illegal collection of water-cess ~Sutt 

for reesvery—Madrazs Revenue Recovery Act (II of 

1864), 8. 59— Limitation Act (IX of 1908), Sch. I, 

Art. 16. e 

A suit for the recovery of water-cess, illegally 
collecting without any proceeding under the Revenue 
Recovery Act, is.governed by Article 16 of Schedule 
II of the Limitation Actand not by section 59 of 
Act II of 1864. Ravana NAGAMMA v. SECRETARY OF 
Stary, (1913) M. W. N. 76 699 


Mortgage decree — Execution — Time 
commences from date of order absolute, 

In the case of an application for the execution of ® 
deores for sale ina mortgage suit, limitation runs 
from the date when the decree absolute is passed. 
BAMASAWMY IYENGAR v. CHINNATHAMBI CHETTY 


Partition of land-—-Adverse possession 
-Persona recorded as owners in revenue papers— 
Danial of right by co-sharers—Objectors referred to 
file civil sutt—Fatlure to do so—Dropping of parti- 
tion proceeding for over 12 years—~Fresh application 
~-Limitation Act ĦX of 1908), Sch. I, Art. 144. 
Certain persofy, who were recorded as owners by, 

purchase in the revenue pafers, applied in 1890 for 

paran of their shares in the jotnt holding to the 
evenue Authorities. The co-sharers who denied 

the right of the potitioners were referred to bring a 

civil suit which they failed to file but the partition 

proceedings were dropped for about seventeen 
years. During this period, the petitioners never 
exercised any righ} of ownership nor paid Government 
revenue. 

The whole land remained in possession of the ob. 

jectors. m 
In 1907, there was a fresh application for partition 

and the objectors were again directed to establish 

their right to exclusive ownership by a civil suit: 
Held, that the suit, onthe fresh application for 
partition being made, was maintainable and that the 
objectior’s possession commrenced to become adverse 
from the data of the fiest denis? and that after expiry 
of |2 years from that date, the righ to a ng parti- 
tios had become barred by lintitation. Man SINGH 
v. RasuL, 280 P. W.R. 1913 75 P. L. R. 1913 750 
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by mutual conseet in ignorance of right—Q(o-sharer ` 


—Consent—Adverse possesston— Discontinuance of 
possession—Limttation Act(IX of 1908), Sch. I, Ar&. 
06, 142, 144. . . 3 
Where the plaintiff is the sola owner of an estate in 
which the disputed lant is situsted, and, the plaintiff 
and the defendant are joint owners of af adjoining 
estate, and the land in disputa has been held by the 
plaintiff and the defendant by mutual consent as part 
of their joint estate for a period of mêre than 12 years 
before suit in ignorance of their rights, limitation by 
discontinuance of possession by the plaintiff under 
Articole 142 of the Limitation Act orby adverse pos- 
session of the defendant under Article 144 arises, and 
the suit for exclusive possession by the plaintiff will 
be barred. 5 p 4 
Per Jenkins, O. J.—The mere fact of cousent does 
not prevent possession being adverse. The test is 
whether the person who sets up adverse possession is 
able to show that he held for himself, and if he did so, 
the mere fact that there was acquiescence or consent 
on the part of the other person concerned can make 
no difference. DWARKA NATH CHOWDHURY v. SRASHTI 
KINKAR BANERJEH, 17 C. W. N. 595 86 
aeea Punjab Limitation Act (Iof 1900), ap- 
plicability of—Alienor dying after enforcement of 
Act— Plea of limitation crudely raised and not pressed 
in first Court nor revived in Divisional Court— 





Custom — Alienation—-Locus standi of sons where . 


father in concert with alienor—Old alienations— 

Proof of necessity. 

B. and his two brothers, C. and D., mortgaged 
their joint land for Rs. 5,240 on 20th July 1896. 
Again on the 15th October 1897, B. ana C. encumbered 
their share of the land to the further extent of 
Rs. 1,400 and on the same date, D. raised a further 
sum of Rs, 500 on his share of the land. 

A., the minor son of O., brought in 1907 two suits 
for a declaration that the alienations effected by his 
father and his uncle D. would not affect kis rever- 
sionary rights. A third suit was also brought in 
June 1909 by the sons and grandsons of B. who 
sued for possession of the land alienated by B. de- 
ceased. . 6 

In all the three casey the alinees pleaded limita- 
tion and also raised the question of the locus standi 
of the plaintiff? 

In the case of the sons and grandsons of B., thg 
first Court overlooked the plea of limitation for no 
issue was framed with regard to it and then the 
plea, apparently, was not revived in the Divisional 
Judge's Court, 

On the point of locus etandi, the argument in the 
Chief Court was limited to 4. alone, who, it was 
contested, could not.challenge his uncle’s alienation 
of 15th October 1897, because his father did mot 
contest it: 2 «© r 

Held, (1) that A.’s suits were clearly within time. 
Apart from the facts that before the alienations 
were six years old, the Punjab Limitation Act I of 
1900 had come into force, giving plaintiff 12 years 
in which to sue for a declaration, and that Ag suits 
were lodged before either of the alienations attacked 
was 12 years’ old, there was also the fact that A. 
though born before the alienations in question were 
effected, was still a minor when the suits were 
brought; 


» 
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(2) that, the-suit by the sons and grandsons of ° 


B. was governed by the Punjab L&mitation Act, as 
B. died after the Act came into force; 

3) that the plea of limitation past be overruled, 
as in fice of*the crude manner in which the plea 
of limitation, based en tho bare fact that the suit 
was not brought till more than 12 years after the 
alienation of 20th J uly 1896 was effected, and the 
further fact that the plea was neither pressed in 
the first Court, yor revived in the Divisional Court, 
the case was nota fit one io be remanded for fur- 
ther inquiry, which was necessary for the decision 
of the point of limitation; 

(4) that as the three brothers, B, O. and D., were 
acting in concert, neither could contest the aliona» 
tions made by another, but this in no way prevented 
their sons from contesting the alienaéion. 

In case of old alienations, where the alienor has 
been recklessly extravagant, it would be nothing 
but right to put the alionee to proof of the necessity 
for the alienations, Arar SINGH v. ALLAH DIN 
126 P. L. R. 1913; 93 P. W.R. 1913 445 


Suit for price of rubies given for being 
worked into jewel— Deposit —Nandatum—Limitation 
Act (XV of 1877), Sch. II, Arts, 49, 89, 90, 145. 


< There is no deposit in the legal sense where the 
moveable property deposited is not itself to be re- 
turned in thacondition in which it would naturally 
remain atthe time of the return but some work is 
agreed to be performed in connection with the 
moveable property. Such a transaction is a 
mandatum. 

In 1896, A. gave B. twenty loose rubies in order 
that B. might give them toa goldsmith and have 
them made into a jewel (olei). The rubies were not 
to be returned to A. as loose rubies but had to be 
worked into the jewel. Ill-feeling arose between A. 
and B.in 1898 and B, did not have the “ola?” made 
but retained the rubies, In 1911, 4. sued B.for the 
value of tife rubies: 

Held, (1) that B. did not become a depositary, as 





A, did not make a deposit in the legal sense; ° 


{2) that the transaction was a mandatum; 

(3) that Article 49 of the Limiimtion Act would 
apply if the suit be considewed to be one for re. 
covery of specific moveables or for compensation for 
wrongfully detaining the same; i 
44) that Article 89 or 90 would apply ifthe suit 
be regard’ one for neglect of agent to do an act 
for his b. pal; 

(5) that ın vach view, the limitation commenced in 


_ 1898, when B.’s possession became unlawful or the 


agency terminated; , . 
(6) that the suit was barred. NARAYANASAWMI 


THEVAR Vv. ATYASAMI IYENGAR, 24 M. L. J. 184 921 
‘Limitation Act (XIV of 1859) 6I7 
Limitation Act (X of 1871) 517 


| Limitation Act (XV of 1877), s. 24 


® 
S. 7—Minor—Minority to save 
limitation not pleaded— Whether Court. should con- 
sider ex proprio motu question of minority Omission 
to coneider, whether suit or application barred — 
Failure to exercise jurisdiction—Oivil Procedure Code 
(Act V ef 1908), sa, 115, 141, O, FIL r. 1. 
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Tf a Court decreea suit or allow an application, 
“which, was in fact time-barred, without cofisidering 
whether it was so or not, the Court faila toegxercise 
a jurisdiction vésted in it by law, whith expressly 
imposeg upon a Court the duty of throwing, out a 
suit or application filed after the period of limitation 
fixed therefor, #0 as to bring the matter wfthin the 
scope of sectionel15 of the Code of Civil Procedure, 
1808. But the same thing cannot be said of a Court 
merely because it has omitted to considor ew proprio 
motu the question whether a litigant was entitled 
to proceed out of time by reason of some special 
provision of law,such a question not having been 
raised by him or on.his behalf. e 

If alitigant claims the benefit of an exceptional 
rule of the kind indicated, it is his duty both to do so 
expressly ang to establish his claim, 

That the petitfoner is described in the petition 
asa minor is not sufficignt to entitle him to the benefit 
of section 7, nor is it sufficient to throw upon the 
Court the duty of protecting his interest by raising a 
point of this kind or®his behalf. Pancnu MANDAL v. 
Isar, 17 O. W. N. 667 391ı 


—— em Sa [4—Date of institution 


121 
— aal ra Terang maan Ga 17; Sch. I, Arts. 

120, 124—‘rusteeship of temple —Adverse posses- 

sion during period when temple had no trustee — 

Jamitation—Starting point. 

The statute of limitation will not run where there 
is no person competent to sue. This is the principle 
underlying section 17 of the Limitation Act. 

Where the office trustee of a temple has been 
vacant for some time, the members ‘of the Com- 
mittee not having exercised their power of appoint- 





-ment, a trespasser in possession of the office 


cannot be deemed to be in adverse possession 
till some person is appointed trustee. Tho tres- 
passer cannot acquire the right of a trastee by 
possession when there is no.lawful trustee entitled 
to sue, è 

Where no trustee was appointed for suit temple by 
the Committee for 24 years, t. e,, from 1883 to 1907, 
when the plaintiff was appointed to the office and the 
defendants had been in possession of the office before 
1907, the year of plaintiff's appointmewtt 

Held, that plaintifi’s adverse possession commenced 
only from 1907, wen a trustee was lawfully ap- 
pointed. PALANIYANDI MALAVARAY¥AN v, VADAMMALAI 
OODAYAN í 3 


a — c Sa 26—Right of way ZII 
Sch. H, Art. 2—Compen- 


sation for doing act pursuant to enaetwment—Removal 

of hut —Dangerous and insanitary — Demolition by Ma- 

gistrate on recommendation by Municipality —Com- 

pensation against Magistrate or Municipality —Bengal 

Municipal Act (IIT of 1884 B. O.) 

An alleged damage caused by an order of a Magis. 
trate purporting to be under section 144, Criminal 








. Procedure Cod, falls within Article 2, Schedule II of 


the Limitation Act, 1877. 

Section 243 of thesBengal Municipal Act only en- 
ables a Municipality to correct th® alignment of huts, 
see that thesare pub up ina safe and sanitary way, 
and there is no provision by which they can 
take any action themselves to remove huts unless 

o 


e 
. = | 
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the owners have not given notice to the Manicipality 
a month beforehand or hayé erected in contravention 
of the Munisipal directions. * 

Where a cortain Municipality asked the Magistrate 
to dire&t the remoyal of a hut under section 144, 
Criminal Procedure Code, on the gyound that it was 
dangerous and idsanitary, and the Magistrate, after a 
full inquiry on the spot conducted by himself, passed 
an order for its demolition: 

Held, that even if the order of the Magistrate had 
been wrong, the Municipality would not bein any way 
responsible. Harr CHARAN BOSE v. SURENDRA NATH 
BANERJEE i 84 


Sch. II, Arts. 29, 36, 48, 
49—Suit for damages for cutting and carrying away 
crops =- Unlawful distraint. ° e 
Td a wrong consisting solely in the seizure of stand- - 

ing crops, the general Articless6 of Schedule IT of 

the Limitation Act of 1877 may be applicable. 

To a suit for damages for unlawfully distrain- 
ing, cutting and carrying away the crops, Article 36 
is not applicable, but either Article 48 or 49 is appli- 
cable, and the period of limitation is three years. 
Japu Nara DANDUPAT v, HARI Kar, 17 ©. W. N. a 














17 C. L. J. 206 $ 

pi Sas — arts. 36, 48, a 
et ee ei APTS. 49,89 921 
te aes Ma -art. 89 735 
ne et one AYE. OO 921 


mm aman ngan art. 91 969 
arts. 118, 141, 144— 


Suit for partition—Fatlwre to sue to set aside adop- 
tion within time preseribed by law Limitation. 


A suit for partition and for possession of the plaint- 
iff's share in the family properties is not barred, 
simply because the plaintiff failed to sue to obtain a 
declatation that an alleged adoption of one of the 
family members was invalid or never took place. 

In such a suit, plaintiff is entitled to show that the 
adoption never tok place or was invalid. KOLANDA- 
VELU PILLAI@, ARMUGATHA PILLAI 


man aaa anama —..—— art, 120 373, 710 





i i Oia 


ALT. 124 373 
kandi a ares 125 710 
saranani lgi ee ein APE 1S) 770 


en we ALES. 141, 144 493 
iat EHE KG art. 145 921 
art. 147 517 
art: 179 (4) 455 


Limitation Act (IX of 1908), S. eae 


Sufficient cause 


- ais S.: 6, Sch. I, Arts. 181, 
182 -Civil Procedure Code (Act V of 1908), s. 48, 
0. XX, r.12—Decree baryeds-Minority no ground 
for exemption—General Law—Laches—-Ciril Pro- 
cedure Code Act (XIV of, 1882), s. 244 (c)—Ap. 
plications for ascertainment of mesne profits--Ap- 
plication for execution of decree-—Interpretation of 
Statutes, j 








Ce o nal 














Article 182 oféhe Limitation Act which lays down - 


the general rule of limitation applicable to execution 
of decrees, exempts from its operation casgs confing 
within the purview of section 48 of the Ciyiè Proce- 
dure Code. è 

Section 6 of the Litnitation Act is expressly limited 
to cases where limitation is provide? for in tha? 
Limitation Act itself, . 

The period of limitation prescribed by section 48 
of the Code of Civil Procedure i$ not subject to the 
rule of exemption during the period of minority. 

Apart from the provisions of the Limitation Act, 
minority is not the ground of exemption under 
general law. 


Limitation being the result of statute law, no ox- ® 


emption from,it can be recognised except what the. 
statute itself provides. Limitation is not based 
solely or even mainly on the ground of laches. 

Statutes of Limitation in India discussed. 

An application for ascertainment of mesne profits, 
for which a decree was passed under the old Code of 
Civil Procedure, is one relating to the execution of 
the decree within the meaning of section 244 (c) of 
the old Code. 

According to section 48-of the new Code, all deo- 
rees, except a decree granting injunction, will be 
barred after the expiration of 12 years. 

Quxre:— Whether an application for, ascertainment 
of mesne profits under Order XX, rule 12, would not 
be one for execution of the decree and whether Article 
181 of the Limitation Act would not apply to such 
an application? 

The effect to be given to a document and to tho 
proceedings of a Court must be decided by the law in 
force when the document was executed or the pro- 
ceedings were passed. REBADA Ramana REDDI »v. 
REBALA BABU REpDI, 18 M. L. T. 79; (1918) M. W. 
N. 114; 24 M. L. J. 96 586 


Se -— 55, 6, T, 9, 31—Period of 
limitation, stoppage of —Disability or inability to sue 
after accrual of cause of action, effect of —Voluniary 
and involuntary disabilities Application of section 
6 to section 31. 

Where limitafion once begins to run, no subse- 
quent disability or infbility to sue can stop running 
of the time; there is no distinction between volun- 
tary and involuntary disabilities. 

The period of limitation prescribed by section 91 of 
the Limitation Act cannot be extended by the applica- 
tion of section 6 of the Act. KHANJAN SINGH v. 
BHIKAN SINGH 30 


ji S.7 306 


2 

——— $S, 7—Hindu joint family— 
Decree in favour of minor and major members jointly 
— Power of manager to deal with decree—AT™hority 

by minor. j ° 

Where a deoree has been passed in favour ‘of mem. 
bers of a joint Hindu family, some of whom are 
minors, the managing member has the same power of 
dealing with the decree and granting a discharge to 
the debtor as he had before the debt became merged 
in the decree. | 

The power to one of the joint deoree-holders to give 
a discharge without the concurrence of th® others is 
not 89, power which can be given by a minôr after the 
deoree in his favour and before he attains his majoris 
ty. Section 7 of the Limitation Act, 1903, contgm. 
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plates an authority apart from and anterior tothe * + The introduction of section 31 of the Limitation 
decree and treats a suit by’ joint creditors on the same ® Act, 1908, was not intended to revive rights which 


footing as an application by joiat decree-holdoers. 
RAMNADHAN Srvayta v. Upataa Arouayya, 13 M. L. 
T 204; (1913) M. W., N. 288 R 723 


- er Se: 9 306 
“s. 12,°Sch. 1, Art. 73 


— Computation of limitation period-—Day on which 

pro-note ewecuted—Heqjusion of day. 

Plaintiff sued on a promissory-note executed on the 
Yth May 1907. ‘Phe suit was instituted on the 9th 
May 1910, which was a Monday: . 

Held, that the period of limitation commenced to 
ron from the expiration of the 7th May 1907, and 
expired at J2 mid-night on the 7th of May 1910, and 
hence the suit was barred by time. Nea Po YIN v. 
Mr Saaw No, U. B. R. (1912) 1468 , 7 


S. 14—Good faith, prosecution 
of appeal in—Time spent in prosecuting the appeal 
in wrong Court-—Period of limitation— Eaclusion of 
time—Under-valuation of plaint, effect of. 

Where a defendant, owing to the wrong valuation 
put by the plaintiff upon his plaint, has been misled 
in selecting the forum of appeal and the memoran- 
dum of appeal is reburned to him for presentation to 
the proper Court, he is entitled to the benefit of seo- 
tion 14 of the Limitation Act,and because he has 
been prosecuting his appeal m good faith, the 
period spent im the wrong Court should be excluded 




















TT. 


in computing the period of limitation. RAHAT-ULLAH 
Kaan v. IBADULÊAH KHAN : 92 
s. 15 (2) 617 











- e man Sa 19) — Acknowledgment of 
liability in sale-deed—Mortgage— Wrong date— Fresh 
limitation, 

A, execated a mortgage on llth May 1849 in 
favour of B. B. sold his right in the property to 0. 
on 18th October 1906. In the sale-deed B, stated 
that he held the property as mortgagee under a mort- 
gage-deed of llth June 1849: 

Held, thas the statement made in the sale-deed by 
B. was an acknowledgment under section 19 o 
Limitation Act which extended the time for the pur- 
poses of redemption. 7 

_ An acknowledgment of liabi&ty cannot be ruled out 
merely because the date of the mortgage given there- 

in is not correct. l 

e Wis not necessary that an acknowledgment to be 

valid must be addressed to the person entitled to the 

property or right. HAR NARAYAN v. SHEO PRASAD, 11 

. 86 


4 *& 


Se 22—Transferee from 
vendee added as defendant in pre-emption suit 70 








murna 














> ai S: 29 ° 6 I 7 
a ee S. SI is fot governed by sec- 
tion 8 . 30 





Era 





S. 31 — Limitation Act (XF of 
1877), 8. 2, Sch. II, Art. 147. 


A mortgage was executed in 1863 and the money 
payable under it became payable in 1864. A suit to 
recover the mortgage money was brought on the 6th 
of Auguag 1910: 

Held, that the suit was barred by limitation. 


the - 


ehad already become long since barred undér the Act 
of 1871. Jar SINGH PRASHAD v. SURAJA SINGG, ILA. 
L. J, 167; 35 A. 167 ° ss 517 


Hi Sch. I, Art. I Qo—T rang. 
feree from vendes added as defendant in pre-emp- 
tion suit ° e 70 











arts. 11, 12, 9SI— 

Claim petition allowed—Limitation——Declaratory suit 

—Sale to defraud a creditor —Praudulent transfer— 

Transfer by husband in favour of wife. 

A. owed a debt to B. who in June 1903 gavo him 

notice that he would be sued unless he paid up his 
debt. A. failed to pay the debt and B. sued him on 
19th May 1904, and obtained a decree on 3rd June 
1904. In execution of the decree, A.’s wife objected 
to the attachmemt of property basing her claim on a 
sale effected by A. in her favour on the 7th Augnst 
1903 in consideration® of her dower, The objection 
was allowed on the 12th January 1910. B. on the 
22nd October 1910, “instituted a suit for declaration 
that the property was liable to attachment under hig 
decree : 

Held, (1) that the declaratory suit was within 
time, Article 11 of the Limitation Act Schedule being 
directly dpplicable to the case; even if Article 91, 
which had no bearing on the case, applied, the start- 
ing point would still be the 12th January 1910, that 
being the date when the fact of B.'s sale to hig wife 
became known to plaintiff ; ` 

(2} that 4.’s sale to his wife was an obviously 
fictitious transfer to defraud a creditor and nota 
bona fide sale. Raja Ram v. Musammat Umpan, 179 


Deanne) 


























P. L. R. 1918; 118 P, W. R. 1916 519 
art. I2 519 

i aca Sa -art. I6 699 
——— art. 73 574 

— arts. 75, 116—In- 











stalment bond registered—Default —Watver. » 


A registered instalment bond provided that if any 
one instalment was not paid on due date, it was open 
to the creditor to recover the whéle of the money 
within the period fixed by law. The@@i default was 
made on the 29th of April 1904. The creditor, however, 
waited till after the last instalment fell due and 
brought a suit to recover the money on the 2lst of 
May 1911; no allegation of waiver was made in plaint: 

Held, (1) that the suit was barred, as“it oughé to 
have been brought within six years from the date of 
default in the payment of the first instalment; 

(2) that the mere fact that the plajntif€ waited ao 
long after the 1st default was no evidetice of waiver. 
Basu Ram v. JODHA SINGA, 11 A. Is. J. 89 690 


amanna atan — BYE, OI “519 
arts. Ol, I 20 —sSuit 


for declaration that defendant's name is entered 
benami tn lease—Ltimitation. 


A suit for a declaration that the defendant, whose 
name appeared as lessce in a lease, had no interest 
under the lease but that his name’ appeared as benami 
for the plaingiff, is $overned by Article 120 and not 
by Article 91 of the Limitation Act. The cause of 
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action for such a claim accrues when the plaintiff’s e 


position "s lessee is challenged by the defendant. 
Basant Lan v. Carvani Lan, 1t A. L. J. 106; OB 


149 bd 4 
CS a Sch, I, Art. 96 869 
art. 116 64 


art. I LG — Registered 
4 690 





bah a anana 


+ 








instalment bond | 


—— art. 120 698 


ENE art. I 20 — Transferee 
from vendeo added as defendant in pre-emption 
suit 5 . 70 




















art. 138, application of. 


Article 138 of the Limitation °Aqf applies only to 
suits in which the auction-purchaser is plaintiff, and 
the judgment-debtor or some person claiming through 
him is defendant. Baacwant SINGH v. BHOLA SINGA, 
11 A, L. J. 642 ` 46 


art. 139 899 
arts. I41 g i44, Qpr 


plicability of—Suit by reversioner to recover posses. 

son from person redeeming mortgage created by widow 

—Time from which limitation runs—Entry as pro- 

prietors in khewat, effect of. 

The limitation given in Article 141 of the Limita- 
tion Act is applicable only in case the reversioner is 
entitled to possession of immoveable property on the 
death of the female. But where the property is in 
posseasion of a mortgagee from the life-time of the 
| female, and the reversioner does not choose to treat 
the mortgaga asa nullity, the Article applicable to a 
suit for possession against a claimant, who had come 
into possession of the property by. redemption of the 
mortgage, would be Article 144, and the time will 
begin to run from the date of such redemption. 

The mere entry of a person’s name as proprietor in 
the khewat would not be tantamount to his having 
obtained actual possession of the property. GANGA 
SAHAI v. Kangatya Lat, 11 A. L. J. 179 8 

— 869 


> art. 142 
—— —— art. 144 750, 811, 


K 89 
——— ———— art, 181 586, 731 
—; art. 182 586 


art. 182, cl. 5—Zze. 
culion of decree— Validity of application made by 
decree-holder after assignment of decree—“' Applica- 
tion for enecufion in accordance with law” — Assign. 
ment of decfee, effect of, on power of original decree. 
holder to apply fer execution—Otivil Procedure Code 
(Act V of 1908), O. XXI, 7. 16. 


An application by a decree-holder, after assigning 
his decree, for the transfer of the decree, is an applica. 
tion made in accordance with law and is sufficient to 
gave a subsequent application made by the assignee 
for execution after three years of the date of the 
decree, j è . 
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Upon an application for execgtion made by the 
original decree-holder, the qudgment-debtor cannot 
be allowed to plead that there had in fact been a 
trgnsfer of the decree, s 
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Order XXI, rule 16, Civ Procedure.Code, does not 
say that the decree can no longer be executed by the 
original decree-holder, but only empowers thè trana- 
feras to take out execution, if he sees fit. BJAZ HW- 
SAIN v. Suan ZAMAN, 16 0, 0, 70 + °» 97 


Sch. I, Art. 182—Morigage— 
Redemption—Decree—No time for payment fixed in e 
decree—Limitation for payment of money.and esec- 
tion—Civil Procedure Code (Act V of 1908), O. 
XXXIV, rr. 7, 8. . 


A decree for redemption was passed on 18th April 
1910. The plaintiff appealed to have the sum, on 
payment of which redemption was decreed, reduced. 
The appeal was dismissed in default on 22nd October . 
1910. No period was fixed in the decree for payment 
of the mortgage-debt. 

On 9th March 1911, the decretal money was paid 
into Court: 

Held, that as the decree did not provide any period 
within which the payment was to be made, the or- 
dinary law of limitation, Article 182 of the Limitation 
Act, would apply to the exeontijon of the decree. 

A party cannot be allowed to attack a decree in 
the course of execution. The proper course for a 
party not satisfied with a decree is to attack it by 
appeal or application for review. NARAIN Das v. 
UDHAM SINGH, 44 P. L. R. 1918; 58 P. W. R. 1913; 68 

48 


eama 





P, R. 1913 


6 
-= Art, 182 -~ Step-in-aid 
of ewecution—Order of attachment not returned— 
Explanatory report called Jor from Naib Sherif. 











In deciding questions of limitation in execution of 
decrees, the Courts must always lean to the view that 
the applications are not time-barred. 

No mere action on the part of the Court of its own 
motion, or which merely forms a part of what may 
be called a mechanical process of the Court, will tend 
to keep the deoree alive. 

There must be a definite application te take some 
step but such application may be made orally and 
the fect of such an application may be inferred when 
the proceedings show that the order passed must 
have been madesin all probability as the result of an 
application. e 

Where on the date fixed for the return of an order 
of attachmenf, the order was not returned and it was 
noted in the record that an explanetory report yas 
called for from the Naib Sheriff: R 

Held, that the order calling upon Naib Sheriff for 
an explanatory report was clearly a step-in-aid of 
execution taken upon decree-holder’s application. 
WALI Ram v. BHAGWAN Das, 20 P. W. R, 1913; 18 P. 
L. R. 1912 Supp. i ; 236 


Lis pendens, doctrine of--Purchase pending 
suit on simple mortgage--Purchase at exeoytion 
sale— Applicability of lis pendens—Contentieus suit, 
what is—Suit terminated by compromise— Whether 
lis pendens applicable—Purchaser pendente lite 
bound by consent decree but not by fraudulent or 
collusive deeree 


Lower Burma Town and Village 


Lands Act (IM of 1898), S. 41 (b)— 

Ultra vires > 22 

Madras Act II of 1905 294 
e 

e 


Vol. AVI) i 


“Madras City Municipal Act (GH of 
1904}, S. 176, Sch. V, class 111 ~Quess 
tion of ldw—Whether money-lender included in. 
dedler vf every description. 

The question whether a money-lender comes within 
the expression “dealers of avery glescrioption” in class 
II, “Schednle YV; Madras City Municipal Acs, is a 
question of law undo section.) 76 of the Act. Sawn 
UHETTY v. Corporation or Mapras, 23 M. L. J. 591; 
l4 Ok. L. J, 271 27i 


wW 
Madras Estates Land Act (Mad. 
Act I of P995), S. G— Madras kent Recovery 
Act (Mad Act VIII af 1855)— Decree in ejectment— 
Appeal — Hearing of appeal after passing of Madras 
Act I of 1908—Right of tenant to occupancy rights. 
Where a landlord obtained a decree in ejectment 
against the ryot under Madras Act VIII of 1865, and 
the appeal against that decree wag heard atter the 
passing of Madras Act T of 1908, the defendant being 
a ryol in possession of ryot? land on such date, he is’ 
entitled to claim a right of occupancy, notwithstand- 
ing the original deeree. Ragan or PiTTAPUR v. 
ANAPPINDI Siva Ramaya 534 











S. 77 —Right of zemin- 
dar to levy distraint against intermediate tenure- 
holder-—-Mudras Local Boards Act (Mad. Act IH of 
1890), ss. 73, T4— Whether arrears of cess recovers 
able from intermediate tenure-holder can be levied by 
distraint, 

Section W of the Madras Estates Land Act does not 
authorize a zemindaw to levy distraint against an 
intermediate tennre-holder. 

Nor can the zeminduy levy a cess which had heen col- 
lected from bim under section 73 of the Madras Local 


Boards Act and which he is entitled to recover from - 


an intermediate tenure-holder hy means of distraint 
against the latter, PERI LAKSHNINARASIMHAM PAN- 
TULU GARU v RAMACHANDRA MARDARBATA Deo GARU, 
13 M. L. T. 204; 24 Al. L.J. 290; (1913) M. W. are 


-> 
Ss. 93 722 


- SS. 153, 157 —Eject- 
ment suit-— Jurisdiction of Ciril or Revenue Court. 


A anit by a landlord, as defined in the Estates Land 
Act, for ejectment of a non-orcuprfov tenant of waste 
land, let into possession bfore the Acb came into 
force, is not cognizahla by a Civil hjit bv a Revenno 
Court. Vrercrurr ATCHAYYA v. Sia KAYCHUMARTI 
WENKATA SRETARAMA GHANDRA Rao, 13 M.L.7T AK 
24 M. L. J, 112 


rupee 12 (SA 
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Sa 157 555 


S. 219, Sch. Part 
A, Art, S—Linitation*dct (JX of 19981, Sch. T, 
Art. 116—Suit for rent — Empiry of three years from 
date of cause of action before passing of Madras Act 
TI of 1908) —Lamtiation— General Clauses Act (X of 

*1297), s. 6—Interpretation of statutes Retrospective 
effect. $ 
The rule of limitation provided for sniis for ront 

‘in Madras Act I of 1998 is not applicable to cares 

where the period of three years had expired before 

the Ist July 1908, when the Act came into forco. 

They are governed by the general rule of limitation 

provided for in the Limitation Act. 

A s@it for rent due under a’ registered instrument 

` qas brought more than three years but less than six 
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years after the accrual of the right. The three years 
had elapsed before the Madras Estates Land Act came 
into force: 2.3, Se 

Held, that the suit was g6verned by Article 116 of 
the T.jmitation Act and was within time. e 

Uniess the terms of a statute Sxpressly so provide or 
necessarily require it, retrospective operation will not 
be given to a statute so as to affect, alter or destroy 
any vested right. Statutes relating to processual law 
are as much subject to this important qniiification as 
statutes dealing with substantive rights. RAMA- 
KRISHNA Cugpty v. SUBRAYA Iyer, Z4 M. L. J. 54 64 


Madras Irrigation Cess Act (Vil of 
1865) 294 














Madras Land Hncroachments 
Act (III ef 19059—Right of ownership in water pass- 
ing through “ zemindaris—Right of Government to 
regulate water stpgply—Dmnposition of water-cess— 
Payment of water cess mad: under fear of distraint, 
whether voluntagy—Right to recover water-cess ille- 
gally paid-—Limitation Act (XV of 1877), Sch. If, 
Art, 181—Madras Regulation XXV of 1802, a. 1, 


A claim to recover a water-cess illegally levied is 
nota suis to establish a periodically recarring right 
governed by Article 131 of the Limitation Act of L877, 
bat the cause of action arises on each occasion when 
the cess is demanded. 

A payment for water-cess made under fear of co- 
ercive process is not a voluntary payment, 

In grants of land, ib must be assumed that, where 
there is no limitation in the grant itself, the proprietor 
is entitled to unlimited water supply. 

Under Act VII of 1866, the proprietorship of 
Government in rivers is vot confined to tidal and 
navigable rivers, but to natural streams also, 

The exemption in section 1 of Madras Regulation 
of 1802 does not apply to those zemindars and pro- 
prietors who themselves take and are entitled to take 
the water for irrigation from rivers and streams on 
their zemindaris without its being ‘snppliad’*to them 
by Government, 

Act VII of 1865 was not intended to effect any 
change in substantive law. It was only intended to 
enable Government to recover water-cess for anicut 
water, to recoup themggives fron™@the expenditare 
incurred for the construction of irrigation works, or 
when a ryot used the water in a natural stream owned 
by Government. e 

Madras Act III of 1905 cannot be used to interpret 
Act VIL of 1865; it does not make the river or water 
thervoin Government property. - 

Under the Customary Law of the country, river 
water belongs to the owner of tlfeeestate through 
which it passes, subject to the claims of the pros 
prietors below. 

Tne Governmewt have a right to regulate the dis- 
tribution of water among ryctwart villages without 
causing injury to any of them. Bat they have no 
such right in zemindaris. Secretary or STATE v. 
KANNEPALLI JANAKIRAMAYS, 18 M. L. T, 285; (19:3) 
M, W. N. 225; 24 A. L. J, 865 770 


Madras Land Encroachments Act 
(IHH of 1905) 770 
Madras Local Boards Act (Mad. Act 
LI of 1890), ss. 73, 74 308 
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Madras Regulation XXV of 1802, 
s. I . ° 770 


Madras Rent Recovery Act (Mad. 
VIII of 1865) s 534,632 


5, 4 
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Wadrak Revenue Recovery Act DS 


Of 1864), s. 59 





S. 59~—Suit to set aside 
sale for fraud—Huslusion of period of notice-—-Con- 
struction of Statutes—Period prescribed by special or 
local Act-—Limitation Act (IX of 1908), ss. 15 (2), 29 
— Limitation Act (XIV of 1859}. 3 


The period of limitation prescribed in section 59 of 
the Madras Act II of 184 is subjett to the general 
provisions of the limitation for the time being in 
force which might have the effect of postponing the 
ttarting point of Ifmitation or of éxclgdirtg any time 
in the computation of the period of Jimituti-m, 

Consequently, a suit to set aside a sale for arrears 
of revenue on the ground of fraud, instituted after 
- the Limitation Act of 1998 came inéo force, is entitled 
to the benefit of section 15 (2) of the Act, notwith- 
standing section 29 of the Act. 

The question whether the general provisions of the 
Limitation Act should be applied to cases where a 
special period of limitation is provided by a-*special 
or local Act, would depend on whether the provisions 
of such Act should be regarded as enacting a com- 








"* plete body of provisions with regard to the limitation 


of suits coming within the purview of the Act. 

The Legislature in Madras was not unaware of the 
provisions of Act XIV of 1859 when. it enacted geo. 
tion 59 of Act II of 1864; it did not intend to do 


anything more than sherten the period of one year ` 


given by the Limitation Act to suits to set aside suleg 
for arrears of revenue. Srinivasa Arrancar v, Sac. 
RETARY OF Stats, 24 M. L.J. 41 


Maintenance. See CRIMINAL Procepure Cops 
s. 458; HINDU Law; MALABAR Law AND USAGE. 


Majqrity Act (IX of 1875),s.3 251 


— S, 3—Grant of Letters of Ad. 
ministration whether amounts to appointment of 
guardian of minos or lunatic—Hutension of minority 
— Probate ang Administration Act (T of 1881), s. 33. 


The grant of Letters of “Administration under soc. 
tion 33 of the Probate and Admiffistration Act CV of 
1831) does nob amount to the appointment by the 
Court ofa guardian of the property of the minor 

concerned, and consequently section 8 of the Majority 
Act (TX of 1875) does not operate to extend the 
period of minority. DAKSHMI AMMAL v, THYAGARAYA 


Mupatiar, 24 Me L. J. 450 


Malabar Law and Usage—aitainténance— 


Right of Tavazhi members to maintenance out of 
tavazhi properties. j 








A member of a Malabar tavazhi is entitled to de. 
mand maintenance from the tavazhi property, espeoi. 
ally where the tarwad is unable to maintain the 


member and he has no private property sufficient for 
his maintenance. . : 


|] à 
Per Abdur Rahim, d.—All Ac members of a iavazhi 
have interest in the tavazhi property, von ee 
from the fact whether there i$ sufficient property of 
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Malabar Law and Usage—conocld. 


@ 
the tarwad to which a member of the favazht can look 


‘for maintenance, he¢has got the right to demand an 


allowance in the nature of maintenanze from the 
tavazhi property itgelf, Naru AMMA v. Racava? 
MENON e e | 











Menchilavn’, meaning of— 
Right of members of tarvads and tavazßis to ‘men- 
chilava’-— Usage—Karar between karnavan and some 
members as to menchilavu —Right of after-born mem- 
bers s 
The word ‘menchilavu’ means allowance required 

for purposes other than mere food and clothing. It 

includes sums required for keeping up a respectable 
appearance consistent with the position and dignity 
of the family to which a person belongs, sums 
required for a reasonable amount of travelling to 
holy places in časo of members of an aristocratic 
family and for such other slight conveniences and 
comforts which, though they might be called 
luxuries when indulged in by low-class individaals, 
would come under the head of ‘necessaries’ in the 
ease of persons belonging to families which cannot 
pe classed with the lower sections of the community. 

Members of Malabar tarwads and tavahzis are 
entitled by usage to this allowance, “menchilauu.’ 

Where there is a karar between the karnavan and 
the tarwad members fixing the menchilavu, it will 
nxt bind members who were not parties to it or 
after-born members, especially if the “nenchilavy’ 
stipulated for is insufficient. 

Per Sadasiva Aiyar, J.—The award of menchilavu, 
even if fixed by karar, is subject to fluctaations under 
altered cironmstances of the farwad. KELU ACHAN v. 
LAKSHMI NETAYAR AMMAL, (1913) M. W. N. 8723 234 


Malabar Tevcants’ Improvements 
Act (I of 1887) -Contracts before the Act. 
Querz,- Whether a tenant, under a lease granted 

before January 1868, is bound by the terms of his 

contract and cannot rely upon tue provisions of the 

Improvements Aol? ORAVUKUNDIYIL PARKUM Ena- 

VANA THOLAN v. PALANKUNDY Kunal Korry, (1913) 

M. W.N. 52; 24 M L, J. 94 549 


Malicious rosecution — False criminal 
prosecution—Malice implied —. Damages in Civil 
Court. i 


To bring a eharge false to the knowledgs of the 
prosecutor imports in law malice sufficient to support 


a civil action. . 


Where the charge ig ona which must have been 
time or falso to the defendant’s knowledge and in 
which there could bo no mistake on his part, no ques- 
tion of reasonable or probable cause arises. RADHE 
Lat v Munnoo, 1L A. L. J, 12% j 280 
5 a suit for -Proof—Plaintiff 
to prove what—Conviction by first Court—Acqwitial 

on appeal, “Ss è 

In an action fer malicious prosecution, the aintiff 
has to prove, firstly, that he was innocent, and that 
his innocence was pronounced by the tribunal before 
which the ageusation was made, or in this country, 
before the Court of Appeal; secondly, it must be shown 
that there was want of reasouable and probable cause 
for the prosecution, or, in other words, the circum. 
stances of the case were such as to bein thg eyes of 
the Judge inconsistent with the existence vf reason. 
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*Wialicious prosecution—oonold. 
è? e: 
able and probable causer and lastly, that the proceade 


ings of’ which he complains were initiated in a, 
malidious spirit, that is, from indirect and improper 
emotive and not in fartherance of justice, 

The fact, that the plaintiff «vas convicted by the 
Court of first instance and wasonly acquitted on 
tppeal ought to be Sonsidered in determining whether 
there was*reasonable or probable cause, but it could 
not be regarded as „conclusive in favour of the 
defendant. SEMAKI CUHUTIANI v. HEMKANTA BARMA 
MAUZADAR es ® 830 





Prosecution, meaning of — 
Defamatory statement--Pleading ~Damages, suit for, 
whether maintamable, 

An action for maliciously putting the law in motion 
lies in all cases where thera isa concurrence of the 
following elements: (1) the commencement or con- 
tinuauce of a criminal proceeding; 12: its legal causa- 
tion by the present defendant against the plaintiff 
who was defendant inthe original proceeding; (3) 
its bona fide termination in favour of the present 
plaintiff, (4) the absence cf probable cause for such 
proceeding; (5) the presence of malice therein; (6) 
damage conforming to logal standards resulting to 
the plaintiff. 

The word “prosecution” inthe term “malicious 
prosecution” onght not to be interpreted in the res- 
tricted sente in which itis used in the Code of Uri. 
minal Progedure. Therefore, proceedings under sao- 
tions 14hand 145 of the Criminal Procedure Code 
may constitute a prosecution of the plaintiff by the 
defendant, so that damages may be claimed for mali- 
cious prosecution. . 

An application of tho defendant stated facts, 
if true, rendered the plaintiff Hable to prosecution 
for being a member of an uulawfal assembly. The 
defendant invited tha Magiatrate to take action 
under section 107 of the Criminal Procedure Code. 
As a result of the proceedings initiated bv the 
defendant, certain land claimed by the plaintiff was 
attached: < 

Held, that, if this order was obtained maliciously 
and without reasonable and probable canse, an action 
clearly lay againstthe defendant for unlawfal inter. 
ference with the exercise of proprietary rights of the 
plaintiff, or as one for maligious prosecution or malis 
cious abuse of judicial process. 

Obiter dicta.—Per Maokerjee, J —Ntither party, wite 








„ ness, Counsel, Jury, nor Judge can be put to answer, 


civilly or criminally, for words spoken in office, and 
no suit for damages is maintainable for sach words. 
Per Beachcroft, J.—A defamatory statement in the 
pleadings in an action is not privileged, and may form 
the “foundation of a claim for damages for libel. 
0O. H. COrowpy v. L. O’Reitty, 17 0, L J. 105; 737 


W. N. 554 , š 
Mamlatdaws Court,isa Civil Court 416 
Mandatum —Deposit , 921 
NMarket«value of land 633 
Marriages: See Custrou—Manrrraes; HINDU Law; 
Jewise LAW. = 
Marriage contract. See Conrract or 
MARRIAGE. 
. 5 * 
were SSi Lement 705 
. 6 
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Master and Sérvant—Dnty of Munigpali 
to appoint skijfal-servants Si & 


- Oontract—O fice 
Notice before resignation. 7 











clerk — 


An office clerk, like menial servent, B bound to 
give one month's notice before leaving the servica of 
his employers. Ile is not entitled to gef remunera- 
tion fora kroken portion of the monéh when he 
levves the soyvice in tho middle of the month with- 
out the consgntof his muster. RALI BROTRE v. 
AMLUKA Prasan, 1L A. L. J. 104; 35 A. 142 699 


NMaxims—4udi alteram partem 857 


~ Quilibet potest renunciare jure pro se intro. 
dueto, where applicable >» 








Merchandise Marks Act (IV of 
1839), SS. 6, 7 40-4 
Merger—®ecreo on mortgage .- 923 
Mesne profiPs—Application for ieee ae 
33 

—— -8m guit for, whether muintainabls 
withont suit for declaration of title 751 


* 





—~ Cultivation expenses—-Cost of collecting 
rent, 

In the calonlation of mense profits, an allowance 
should be made for the cultivation expenees incurred 
by the trespasser, although costs for collecting the 
rent due from the persons in occupation of lund can. 
not be allowed. SANGARA Rayauma V. ÅNDUSMAGLI 
VENEATRATNAM, 24 M. L. J. 30 6 


Military officer, meaning of 793 


Mining lease — Contract to pay increased 
royalty on.reduction of Railway fare—Contract to 
be given effact to, without reference to unexpreased 
intention of parties = 


Minor. See Pesan Cons, s. 372. 


Alienation by guardian of minor void ab 
initio --Improvements by vendee—Agregment to 
sell property in suit to stranger not illegal 435 


Application for appointment of guardian of 
minor defendant before admigsion of suit opposed 
—Fresh notics for admission of gait necessary —hx 
parte decree —Appearance 711 











Beneficiil owner under contract—Validity of 
contract M 963 


s conveyance in favour of 


451 


not pleading minority to save limitation 
—Whether Court shonld consider ex proprio motu 
question of minority —Omission‘$o consider, whether 
subt or application barred—Failure to exercise 
jurisdiction . 











Anpoin?ment of guardian —Jaint Hindu family 
—Majority -Majority Act (TX of 1875), s 8 Sun. 
tion of District Jutge granted to guarliin to sett 
minor's property—Transfer made 19 years after sanc- 
tion, 


Whe a mother has bern apnointed enardian of 
her two minor séns,Yorming® joint Hinda family, 
the sons onld not attain majority until they come 
plete their twenty-frat year. 
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Minor—contd. ~ @ 


A District Judge granted permission to a guardian 
of a minor go transfer ihe minor’s property in 1891. 
The transfer was, as a matter of fact; made in 1906: 

Heid, tit tha transfer cguld not be held to be in 
pursuance of the permission granted by the District 
Judge. Sami Naty Gani v. Lars COHAUBE, LLA. lie 
J. 107; 85 Ae 150 ‘. 251 


a contract in favour of— When mot void—Pro- 
note payable on demand in favour of manor. 

A contract creating only rights in favour of a minor, 
and not involving any promise on his parb or any 
contractual obligation incurred by him in,consequence 
of the contract, would be valid. 

Thus, a promissory-néte payable on demand execut- 
edin favour of a minor is not void, provided the 
minor does not snbject himselftoany detriment by 
accepting ib. RUNGARAZU SATHRURAZU- V. e MADDURA 
Basappas 24 M, L. J, 863; 13 M. L. 1. 885; (1913) M. 
W. N. 416 ë 965 


Decree—Minor defendant, not properly re» 
presented — Decree whether void or woidable— Defends 
ant’s minority not known to plaintiff-—Civil Pro- 
cedure Cole (Act V of 1908), O. XXXI, r. 3. 

A decree against @ person, who is neither a party 
nor is properly represented on the record, is a nullity 
and may be disregarded without any proceeding to 
set it aside. 

Therefore, a decree passed against a person who is 
really a minor but who is described in a suit as if he 
was of age, should be treated asa nullity as against 
such person, and as one which itis not necessary to 
set aside, for he was no party tothe suitin the 
proper sense of the term and is entitled to treat the 
decree asa nullity so fawas he is concerned. And 
there is no difference in principle between a case 
where the minority is known to tho plaintiff and a 
-case where the plaintiff and the Court are not 
aware of the minority of the defendant. Purna 
. Cranpga Kumar v, BEJOY CHAND, 17 0. W. N. 549; 

18 C, L.J. 19 859 


Guardianship of person—Custody— Grand. 
father-—-Maternal grandmother. 

Where a minor boy aged 6 years had been left al- 
most from birth to th® care of his mother’s mother 
and her son and duging this period, the minor’s grand- 
father neither contributed to tis support nor did any. 
thing for him: ° 

Held, that, as against the mimor’s grandfather, his 
mother’s mother was dhtitled to the custody of the 
minor so long as she and her son continued to make 
satisfactory arrangement about his welfare. AMBO v, 
Ganga Sagal, 4b P. Wi R. 1913; 193 P. L. R. pa i 

Loans i8 guardian of minor—Necessity ef 

loan to be proved. œ 


When lending money to a persow on-behalf of a 
minor and for the use cf a minor, it is incumbent 
on the lender to satisfy himself as te the necessity 
of a loan. 

A. lent som of Rs. 2,500 on 26th May 1906 and 
Rs, 4,400 on the 13th July 1906 on two pro-notes to 
the guardian of a minor for conducbing eertain 
litigation for the benet of th estate. The total 
taxed costa of such litigation came to Rs. 2,807. 
Ta 1909, A. obtained a decree for Rs, 4,260 on the pro- 
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Minor—concld, a ne PE e es 


Tats 


@ 
wote for Rs, 2,660. Onth& second pro-note, the 


slower Court granted a’decree for Rs. 6,120: 


Held, setting aside the decree, thatas the “costs 
could not reasonably have amounted to anything like® 
Rs. 7,000 and as the fender was-bound to inquire*into 
the necessities for the loan, he coyid rot recover sums 
lent jn excess of the probable requirements of the 
litigation, Kapsr HOOSEIN v0. R. MODELIAR, 5 
Bor. L. T. 281; 6 L. B. BR. 166 e 505 


Representation—-Proposu of guardian— Nona 
appointment of guardian— Consent of proposed guar- 
dian not taken -~Suit decreed ex parte—Sale in 
execution—-Suit by minors to set aside decree and sale 
— Want of representation, whe.her mere irregularity 
—Ex parte decree and sale, whether valid. 


Where a guardian ad litem of the minor defendants, 
was proposed by tha plaintiff in a suit, but no order was 
made appointing him guaraian, nor was Fis consent 
ever obfained to such appointment, yet a decree was 
passed em parte against the minor defendants, and 
in execution of the decree, the property of the minors 
was sold: 


Held, (1) that want of representation was not a 
mere irregularity, but a matter of substance; 


(2) that as the minors had never been repre. 
sented throughont the previons proceedings, the 
decree against them was a nallity and the eale made 
without jurisdiction and invalid. SuamBaco MAHTO w. 
MIDNAPUR ZEMINDARI Co, Lp. SO 


Nisjoinder of causes of action—suit 
Jor possession of more than one plot—Defendants' 
possession of different plots under different rights. 
at different times —Title of plaintiff. 


The canse of action of a plaintiff suing in eject. 
ment cannot be affected by the ritle under which the 
defendant professes to hold possession. It matters 
not to the plaintiff how the defendant may explain 
the fact that he. is in possession or seek tê defend 
hig possession, What concerns the plaintiff is that 
another w wrongfully in possession of what belongs 
to him, and that fact gives him his cause of action. 

Therefore, wheresthe plaintiff sought to recover 
possession of five plots oland. andthe defendantg 
came into possession of the different plots under 
different rights ab different times, and the plaintiff 


failed to prove that there was a community of interest e 


between them: 
Held, that the snit was not bad for migjoinder of 
causes of action. LAKHI CHALAN v. CROUNNI Mian 


«852 
and parties 764 
Partition suit—Prejudice 

. liz 














ae ini 


to defendant 











7 =a Rejection of plaint 161. 


Nistake— Redemption under bona fide mistake of 
title—Right to refund of redemption money 8&1 J 


Money borrowed. by trustee-Charge on 
wakf property «+ , li 
Mortgage—Anomalons mortgage 24 


s debt charged on immoveable epro. 
perty~ Sale in execution : 








hani 
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Mortgagé—contd e >- 


-by father—Suit against sons and 
' _grandsons—Limitation —åccounts-pProvious decree 


against father — Subsequent snit against sous 9O% 
ae Bn merging into decree op mortgage 923 


Mortgagee purchasing right of mort- 


m 


. 
2. 














gagee’s right 
——Mortgagee paying part of consideration 
and recovering amount by suit—Second snit after 
. paying previous mortgage decree — Res judicatio— 
~ Waiver—Estoppel—Bar of second suit—Subrdga.- 
tion—Mortgagee paying off prior mortgage arty 


Part only of consideration real—Fraud 








* on creditors—-Voidable as a whole 


——~ Agreement in subsequent mbrigage to pay 

, money due under prior simple mortgaye at time of re- 

_ demption of subsequent mortgage—Valid agreement— 
_Consolidation—Clog on equity of redemption. 


. A simple: mortgage was executed on 28rd August 
1892 in respect of a certain property. Subsequently, 
on the 26 h August 1892, the mortgagor executed a 
usufrucatuary mortgage of the same property in 
favour of the sama mortgagee. Inthe latter mort. 
gage, the following elause was inserted: —“ Aur chunke 
ham mugira ne mudlig 99 rupit bashmul nam Hakim 
Syed QurbuneHusain showhar apne ke bamou)ib 
tamassuk mourakha 23 August 1892 ke murtahin masuf 
se bu makfuli isi makan marhuna ke karz liye hain, woh 
aul is sar rehan se ada kar ke tumasuk wapis kar 
kungi.” ` 

Held, (1) that the agreement to re-pay the prior 
mortgage before redeeming the latter usufructuary 
mortgage was part and parcel of the latter contract 
and the parties were bound by ib; 
_ (2) that the mortgagee could not redeem the 
usufructuary mortgage without at the same time 
redeeming the simple mortgage. IMAM BAKSH v. 
ANWARI Bram 718 


ee ee Compromise decree on mortgage—Decree 
. niei—No order absolute ebtained—Sale of mortgaged 
property by mortgagor to defendant —Subsequent sale 
by mortgagor to plaintif —Suit by plaintiff for posses- 
sion— Decree conditioned upo® defendant’s failure to 
. redeem, . e. 
. Defendant No. 3 mortgaged the land in sgait to the 
Plaintiff, who got a decree nisi upon the mortgage 
ipon compromise tothe effect that the mortgaged 
property should pass to the mortgagee without re- 
ċourse to the ordinary process of public sale should 
he fail to pay off the money within a certain time. 
Subsequently, the defentlant No. 3 sold his equity of 
redemption to defendant No. 1. After that the 
defendant No. 3 again sold the property to the plaint- 
if who then sued for possession, The plaintiff had 
not goten crder absolute from the Court: 

Held, that the plaintiff was entitléd to a decree 
for possession subject to defendant No. l’s right to 
redeem. BHABAN SHAHU V. GHANASHAM SHAHU 

a 457 

—~ Interest —Interest at contract rate--Unsuc» 

cessful appeal by moitgagee —No application by mort. 

- gagor for extension of time to redeem—Purchaser of 
` equity oferedemption—Personal decree. 
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Mortgage—contd. - 


A mortgagee is entitled to interest on the principal 
mount at the contract rate up to the date fixed by 
the Court for re-payment,of the mortgage delft. 
Where the mortgagee prefers an unsuegessful 
appeal aud the mortgagor doet not ask for extension 
of time to enable,him to redeem, it is not open, to the 
mortgagee to demand interest b the contract rate 
up to a date with?n six months of the date of fhe final 
decree. Tara GHAND MARWARI v., Broso Goran 
Moxersi, 17 C. Vé, N. 457 747 


— Interest not recoverable where no tnterest 
mentioned in mortgage bond—Charge, whether may 
be created. by tmplication-—Lease to mortgagor—-No 
mention of interest—Suit for redemption — Whether 
accounts may be ‘taken —Separaie suit should be 
brought on lease. 


Where no interest ie stipulated for jn a mortgage 
bond, no interest 18 recoverable. A 

A charge in the nature of mortgage, whether for 
principal or interest, must be expressed in writing 
registered and cannot be raised by implication, 

The plaintiff mortgaged his property by way of 
usufructuary mortgage to the defendant, and a month 
afterwards obtained a lease from him for one year at 
the rental of Rs. 8 a year. There was no stipulation. 
in the usufrnctnary morigage-bond for any interest; 
and although, the lease recited that there had been a 
mortgage, there was no charge made on the property 
by the lease for the rentannnally due upon it. Tha 
mortgagor brought a suit for redemption: 

Held, (1) that the plaintiff was ontitled to redeem 
on payment of the principal only without paying any 
interest; ; l 

(2; that no accounts could be ordered to be 
takon in this case, and thab*the defendant must 
bring a separate suis fur the recovery of the rent 
under the terms of the lease. MAKBUL ALiv. ALI 
Auman, 40 O. 514 59 


Payment of prior mortgages by purchaser 
—Purchaser can claim interest on the prior mortgages 
against pwisne mortgagee. . 


Where a purchaser of a property has paid (1) a 
prior usnfructuary mortgage, (b) a prior simple mort- 
page, he can hold these mortgages as a shield against 
puisne mortgagee. Heis entitled to ggim principal 
money under the usufractuavy mortgage and principal 
money and interess under the simple mortgage, 
Lassa Ram v. Gur Bagas, 11 A. L. J. 845 94 


—— Prior and subsequent mortgage —Fatlure of 
prior morlgagee to discharge mortgagor's debt, which 
was ptrt consideration for mortgage-- Debt discharged 
by mortgagee —Second mortgaqee’s priority —Contract 
Act (IX of 1872), ss. 69, 70—Tranefer of Property 
Act (IV of 1882), s. 101—Salvage lien. 


s 

A first mortgages undertook, in part considoration 
of his mortgage, to discharge a decree’ debt of the 
mortgagor for which the mortgaged - property wag 
already under attachment. On his failing to do so, 
the property was sold in execution. The mortgagor 
thereupon gave a mortgage of the same property to 
a second mortgagee, who had the sale set aside hy 
payment of the consigerajion for „his mortgage for 
the sale amount under section 3104, Civil Procedure 
Code. Ina stit by the first mortgagee: 





iA 
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Held, (1) that the second mertgages* could not 
enforce any claim for priorify under section 69 of the” 
Contratt Act as he was notinterested .in .the paf- 
ment gf the morey, his only interest being what was 
created by She mortgage; 

(2) ghat the priority could not be claimed under 
zection 70 of the Gontract Act, as the payment was 
not mafe for the plaintiff first mortgagee; 

(3) that priority could not be claimed by the second 
mortgagee under section 101 of the #ransfer of Pro- 
perty Act as there was no earlier security which he 
could retain as a shield. 

(4) thas the second mortgagee fad no salvage 
lien on the property as he had no interest to preserve. 

The interest contemplated by. section 69 of the 
Contract Act is an existing interest which the pay- 
ment is intended to protect aud not an interest which 
is created by the payment or is part ef the transac- 
tionsin which the payment was mids or which is 
merely security for the paympnt. 

Section 70 of the Contract Act does not apply to 
cases where the person who makes the payment, 
makes it for himself and not for the other person 
against whom his claim for reimbursement is made, 
VerrarsGuava ÅIYAR V. LAKSHMANA Aryar, 13 M. L. 
T. 845 24 
e Priority — Unregistered mortgage-~Bona 

fide purchaser under registered sale-deed—-Registra- 

tion Act (LI of 1877), s. 60. : : 

A bona fide purchaser under a registered deed, with- 
out notice of any encumbrance created by a previous 
unregistered bond, has a right to hold the property 
and the unregistered mortgage cannot be enforced 
against him, SAER SINGH v, DURGPAL 724 











Pyiority+Subrogation—Intention. 

B.'s mortgage was dated 27th April 1905, tho 
money having been advanced to pay off, a registered 
mortgage in favour of A, dated the 12:h June 1904, 
C’s mortgage was an equitable mortgage, dated the 
‘20th September 1904:. : 

Held, that d. was negligent in not having secured 
the documents of title to the property but that C. 
was still more negligent in not searching the regis- 
ters at the Registration Office; 

. (2) that the priority of A.’s mortgage was not 
affected and B. stepped into the shoes of A. though 
he was not aM@re of the mortgage to C. . 

In auch cases the real test is what the person who 
paid off the prior mortgage must be presumed to have 
intended to do if be had known all the facts. Nacu- 
appa CHETTY v..PERIACURPAN COHETTY, 5 Bor. L T. 
285 





—— Sale of mortgaged property —Right to re- 
deem—Order for possession absolufe-—Redemption 
before ordernbsolute —~Transfer of Property Act (IV of 
1882), ss. 86, 87, 88, 89. 

A mortgagor judgment-debtor is entitled to slup 
the sule of the mortgaged property in execution of a 
mortgage decree, by payment of the debt before the 
gale actually takes place, even though an order 
ahsolate for sale may have already been passed. 

Until an order for foreclosure absolute in proper 
form is made under section 87 of the Transfer of 
- Property Act, the mortgagor can, upon a proper appli- 
cation, redeem thé mortgaged” property. Snasari 
Das Durr v, Ọs ALI Knan ’ . 
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——, simple inetts inception but convertible 
into waufructuary ~Mortgajee, right of, to swe for 
mortgage mofey—Condition, effect of breach of— 
Waiver. l = 
A mortgage’ was in its inception “a simple 

one but was convertible to a usufructuary one under 

certain conditions. he mortgagee took possession 
of a portion of the moitgaged property on breach 
of those conditions and remained im possession with. 
out asking the mortgagor to make good the deficiency 

within the period oflimitation e 
Held, that he could not be allowed to sue for the 

mortgage money on the original covenant which had 
been superseded and was no longer enforceable, it 
being not open to the mortgagee to condone a breach 
of contract and at the same time claim the benefit ofe 
that breach. Har Kissan NARAYAN v. MAHABIR 

PRASAD è 2 


öt 
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——Sfipulation for conditional sale and for 
possession —Suit for possession-—Consideration—Rea 
gistered deed duly acted upon, 

Where, apart from the stipulation for conditional 
sala, a mortgage is with possession, and the remedy 
to enforce the conditional sale has become barred by 
legislation, there is nothing to prevent the mortgagee 
from suing for possession as mortgagee. 

It would not be wrong to presume from the regis- 
tration of a deed, duly acted upon, that consideration 
did pass. Ponnu Mat v. MAHOMRO Baxasy, 73 9 y 


'R. 1913; 189 P. L, B. 1913 








Subrogation--Payment by purchaser of 
prior tneumbrance—Intention to keep prior charge 
alive Presumption, l f 
When the purchaser of an estate pays charges on 

the estate which he is not personally liable to pay, the 
questiou whether those charges are to be considered 
as extinguished or as kept alive for his benefit is 
simply a question of intention. The intention may 
be found in the circumstances attending the transac. 
tion or may be presumed from a consideration of the 
fact whether it is or is not for his benefit that the 
charge should be kept alive. 

Where mortgaged property is sold to a third per. 
son while unde, attachment in execuiion of a money 
decree and the purchaser pays off the mortgage. it 
must be presumed that ha intended to keep the morte 
gage alive fot his protection, JAMILUNNISSA V, PITAM- 
BAR Das, 11 A. L. J. 127 T i 


Sub-mortyagee, right of, to bring mort. 
gaged property to sale-~-Mortgagee, effect of payment 
to, by mortgagor with or without notice of sub-morte 
gage — Assignment of morigagee’s vrights—Remedties 
and rights of sub-mdéritgagee-s-Discharge of mortgage. 
delt—Mortgagee bringing suit for sale after sube 
mortgage and fatling to execute his decree. 

A sub-mortgagee, by virtue of his assignment, ig 
not only entitled to"the usual remedies agajne? hig 
mortgagor but is also entitled to a remedy against 
the origioal mortgagor, the position of the original 
mortgagee, after the sab-mortgage, becoming that of a 
surety, the eub-mortgagee becoming the creditor and 
the original inortgagor continuing to remain the 
debtor. 

After the original mortgagee has made an assign- 
mont by way of sub-mortgage, he is not qfitled to 


ed 
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exercise a power,of sale as against the mortgagor. 
The original mortgagor, if he has notige of the sub- 
mortgage; is bound te pay the. debt tothe snb-mort- 
pagte, but is entitled to obtain discharge by payment 
to his mertgagee only if he has not bad notice. 

The sab-mortgagee is not in any way bound by the 
result of any sujb brought by theoriginal mortgagee, 
Yor the operation of éhe sub-mortgage is to transfer 
to the sub-mortgagee all the rights and remedies 
which the original mortgagee had against the origi- 
nal mortgagor, 9 

Where the debi has not been discharged and the 
original mortgagee has merely obtained a decree on 
his mortgage, which he has failed to exeonte within 
limitation, there is no bar tothe exercise of the sub- 
© mortgagee’s right to the sale of the mortgaged pro- 
perty, Kanaar Lar v. MAHADEO PRASAD 399 





Sub-mortgage—Party— Whether first mort- 
gagor necessary purty to suit by sub-mortgagee — Mort- 
gage decree, whether decree for payment of money — 
Civil Procedure Code (Act XIV of 1882‘, s. 280— 
Step-in-aid of enecution—Hwecution of decree-——Pay- 
ment of process fees and filing notice of sale, whether 
steps-in-aid of execulion—Limitation Act (XV of 
1877), Sch. 11, Art. 179, cl. 4. 


A mortgage was executed by 8. to E. who assigned 
his rights under the mortgage by way of security to 
J. whose position, therefore, was that of a sub-mort- 
gagee. S. soll his equity of redemption to R. After 
As death, his executors obtained a decree upon the 
mortgage against 8. and R. 

J. then brought a suit against the executors of K., 
S.and R, for a declaration that the executors were 
trustees for J. in respect of the decree obtained by 
them upon the mortgage. In that suit, a decree was 
made by consent of J. and the executors, the other 

- defendants 9. and R. not appearing, to the effect that 
J. was to get an agreed sum from the amount which 

F might be realised under the executors decree, and 
that J.B name-might be entered in place of the exe- 
cutors in the decree they had obtained so that he 
might take proceedings for execution of the decree. 

The mortgaged property which was a share “of an, 
estate was sold for arrears of revenue subject to the 
mortgage and the appellants purchased the equity 
of redemption. sd 

After J’s death, his sons and brother assigned to 
D, the wife of 5., the rights conferred on J. by the 

"decree in his suit. D. and, after her death, her sons, 
the present respondents, applied for execution of the 
decree and the present appellants, the „purchasers of 
the equity of redemption, objected to it: 

- Held, that as sub-mortgageg J. had interests of his 

. own which he was at “perfect liberty to safeguard in 

any way open to him, the rights which he obtained 
as mortgagee were transmissible and heritable; thas 
in J.’s suit 9. and R. were not necessary parties; that 
the deeree obtained by J. operated pro tanto as an 
assignment of the decree obtained by K.'s executors 
to J. and that such an assignment might have been 
effected without the assistance of a Court of justice. 
A mortgage decree is not a decree for*the payment 
of money within the meaniog of section 230 of the 

Civil Procedure Code of 1882. 

The payment of process fees and the filing of a 
yotice ofsale, import a request to the Court to proe 
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ceed in the matter of ekecution and are equivalent, 


therefore, to an applicatton to take some step in-aid 


of execution within the meaning of clansee4. of 
Article 179 of Schedule ÎL of the Limitation, Act of 
1877. BAUPENDRA NARAYAN Dore y. RAJENDBA Natu 
Dorr . R 45 


—~Suit on mortgage —LB pendens, dovtrine 
of~Purchase pending suit on simple mortgage —Pur- 
chase at enecutidn sale—Applicability of lis ponđens 
—Contentious shit, what is ~ Suit terminated by come 
promise —Whether lis pendens applicable ~ Purchaser 
pendente lite bownd by consent decree but not by 
fraudulent or collusive decree. 

A. mortgage is the transfer of an interest in im. 
moveable property, ahd a suit up$na mortgage for 
sale of the mortgaged property necessarily involves a 
question of right toimmoveable property. Therefore, 
a suit on a motigage fs covered by section 52 of the 
Trausfer of Property Act; and the doctrines of lis 
pendens applies to a puschase pending a suit upon a 
sinple mortgage. 

The doctrine of lisependens is applicable to a pur- 
chase at an execution sale. 

A suit contentious in its origin and nature, is a 
contentious suis within the meaning of section 52 of 
the Transfer of Property Act. 

Generally speaking, any suit, in which there is a 
qnestion to be decided between two or more persons 
and whichis not a collusive proceeding, is a conten- 
tious suit. 

The mere fact that a suit is terminated by a con- 
sent decree doas not take the suit onb of the opera- 
tion of the doctrine of lis pendens enunciuted in sec. 
tion 52 of the Transfer of Property Act. 

Therefore, a purchaser pendgnie lite ig bound by a 
consent decree, 

A purchaser pendente lite is not, however, bound by 
a decree obtained by fraud or collusion 

The property in suit belonged to two brothers, R. 
and K. K., without any authority from R , mortgaged 
the entire property to the defendant who brought a 
suit on January llth, 1904, against K., which was 
decreed on compromise. In execution, the property 
mortgaged was sold on October 6th, 1904. In the 
meantime, the rights of PR. and K. in the property 
were sold in execution of a money€lecree ou June 16, 
3904, and purchased by the plaintigevho brought a 
suit for recovery of possesion of the half share of R. 
and for redemption “of the other half share which 
belonged to K. The defence was that the plaintiff, 
having purchased pendente lite, was hound by the 
mortgage decree and the sale hold thereunder and 
not entitled to redeem : 

Beld, thatthe doctrine of lis penders applied to 
the plaintiff’s purchase and he was cebarred from 
redeeming the share of K. TINooDHAN UHATTERJIRE 
vV. TRILOKYA BARAN SANYAL, 17 Ce W, N. 413 177 


Mortgage-bond—Redemption, payment of 
money not charged on property 461 
Mortgage decree, execution of—Claim to 
property 215 








for sale—Separate pros 
perty sdbarately ghagged—Appeal in respect of one 
property 57 
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~~~ Execution—Limitation 10 
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aa decree—Listaiments—Waiver—Ab- 
solute decree, limitation for*—Limitation Act (IX of 

19988, Sch I, Art. 181, applicability of.—Efect tf 

unca tified payment on limitation —Execution, 

An appli@ition for am order absolate is a proceed- 
ing ig execution of a decree under the pravisions of 
the Code of Civil Procedare, 1832, 

Alth@ugh an uncertified paymenteannot be recog- 
nized as a payment or adjustmewt of a decree by a 
Court executing a decree, it is available to a decree- 
holder for the purposes of meeting a plea of limita- 
tion. 

Where in a mortgage suit, an instalment decree 
nisi is passed containing a provision that the whole 
amount of the decree may «be demanded on the 
occurrence of three consecutive defaults, Article 181 
of the Limitation Act would govern an application 
for an order absolute. The time wille begin to ran 
from the date of default as spefified in the decree. 
After defaults have occurred, which according to the 
decree set time running against the decree-holder, the 
payment and acceptance of over-due instalments may 
have the effect of preventing the parties from saying 
that the payments were not made regularly and in 
_ gatisfaction of the decree and remitting them to the 

rights which they would have had if no default had 
occurred. BADRI NARAYAN v, Kons BESAR) Lat, 11 
A. I. J. 224; 85 A. 178 731 





Interest after date final for 











payment. 

Where a mortgage decree fixes a date for payment 
of the money, interest after that date can ouly be 
allowed at 6 per cent. per annum and not at a higher 
rate. JOSHYAM NARAYANIAB v. Urra Mapuava Row, 
13 M. L. T. 212; (19139 M. W. N. 175 362 


attested by only one witness 
SE i 














by mortgagee 








anon ——~ Mortgage of 1852 whether 
rececmable—Subsisting right to redoeem—- Mortgage 
executed without authority cannot extinguish prior 
mortgage—Indopendent mortgage, what constitutes 
-—Redemption guit, what plaintif must prove 5 


@_. amma Extension of time ich 


re Mortage suié against 
father—-Son not joined as party to suit—~Right to 
redeem . 848 


r 
ils 














- under bona fide mistake of 
title—Right to refund of redemption money. 

Where a person, honestly believing himself to be 
entitled to property under mortgage, obtains the re- 
demption of °that property under the bona fide mis- 
take, he will be allewed a refund of his redemption 
money on suit for possession by the legal owner of 
the said property. Ganga BAHAI v. KANAIYA batali 


A. L.J. 179 
=e Preliminary decree—Mort. 
gagee not obtaining order absolule for sale —-Second 
suit for redemption not barred—Ros judicata— 
Transjer of Property Act.(1V of 1882', s. 93. 
In a suit for redemption ofan eusufructuary morb- 
gage unless and until an order absolute forsale under 
section 93 of the Transfer of Property Act has-been 

















—- Redemption — Acknowledgment. 
909 


` 


obtained by the mortgagee, the right to redeem is not ; 
lost and the mortgagor cnn, subsequontty, bring a 
fresh suit for rédemption, GHUŁAM V. HIMAYATULLAR 


: 26 
Redemption sabetan 
—$—— What plaintiff must 
we 229 
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Decree — “ Annual 
rents and profits,’ meaning of~Gross or net—Ap- 
propriation by mortgagee of @urplus proceeds of 
mortgaged property —Action of defendants, obstructive 
and oppresswve—No further interest after date fired 
for redemption, allowed. . 

In a redemption suit, the decree directed that “in 
case the interest due onthe said mortgage exceedge 
the annual rents and profits, let aunual rests be 
made on thf 16th day of March of cach year, and 
Jeb what shall become due on account of rents and 
profits be applied in the manner declared in the 
decree of the Court of first instance, sabject to the 
modification made in regard to compound interast 
and that the amounts spent on improvement and not 
carrying interest rank last:” 

Held, (1) that the words “the annual rents and 
profits” inthe passage in the decree must mean 
annual reuts and profits which were directly available 
for the payment of interest, and as there were ns 
rents and profits so directly available until the 
revenue, cesses, costs of preservatio&, manngement, 
and collection had been paid, the words meant the 
net and not the gross annual rents and profits; 

(2) that the surpius proceeds of the mortgaged 
property were nob appropriated by the mortgagee 
and that in taking the accounts, a debt which did 
not carry interest should rank last; 

(3) that asthe action of the defendants in this 
snit for redemption had been obstructive and oppres- 
sive, and bad unduly and intentionally prolonged the 
litigation to the advantage of the defendants and to 
the serious detriment of the plaintiffs, the defendants 
should not be allowed any further interest after the 
date, fixed for redemption. Ganga BAHU DEBU *. 
APURBA KRISHNA Roy, 17 C. W. N, 25 535 
= Mo: tgage by family manager 

for himself and for other members —Partition—Sale 

of equity of redempfon. 

In the absence of proof of partition of family pro. 
perty by imetes and bounds when the status of a 
joint family has become divided, the co-parceners’ aé. 
quire the status of tenants-in-common and any one 
of them is entitled to redeem his unascertained share 
of tke family property mortgaged by the manager, 
and to seek ascertainment and possession thereof, 
KURUCHA Gancu NAIDU v, Kovvurr Basava REDDY, 
13 M. L. T. 145 | 69I 


—————— suit. 
1908, O. XXXIV * . R 
—— -s by subsequent morbgagee—Ad- 
migsion by subsequent mortgagee of prior mortgage 
—Prior mortgagee party to- suit but making no 
defence ¢o prove his debt--Subsequent suit by 
prior mortgdgee not barred by res judicata ` 
Redemption —Decree —No time for 
payment fixed —Limitation 
-Time fixed for redemptic& of prior 
morigages—Hxtension; of time—Redempfion 
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Muhammadan * Law—Custom — Evi. 
* donce of custom ab variance with Muhammadan 

Law . ° 5 
emerson nw — Hi jras— Disciple — Inhert- 

dance —Burden of proof. . 

The Muhammadan relatives of ashijra, who them. 
selves are not members of the hijra community, can» 
not cluim a share undef tho Muhammadan Law of the 
property of their deceased relative, a 

According to the kija custom, the disciples 
(hijras) are the recognized heirs ta the property left 
by a deceased, © 

The burden of proving the applicability of Muham- 
madan Law to hijras rests on the person who affirms 
it, as that law is bused on ties of blood, which, ex 
necessitate, cannot exist in the case of hijras. 

Obiter dictum —Hijras are all Mahammadans, Hindas 
who join the fraternity become Mubamimadans to the 
extent of professing that religion. They are, however, 
not permitted to serve in mosquesin the Punjab 
and are luoked uponas an isolated class not fully 
admitted to the general body of Muhammadans. 
Musammat MAHFUSAN V MUNIRAN, 99 P. L. R. 1913; 
80 P. W. R. 1913; 67 P. R. 1913 323 


— —-Grant—Sunni School - 
Conveyance of right in future Grant of life-estate to 
wife in liew of her dower and of remainder to son 
in consideration of his releasing his rights in ather 
properties of donor —-Whether can be treated as sale 
—Family apttlement-—Life-eotate becomes absolute 
property 
The conveyance of a remainder interest or interest 

in futuro is invalid according to the Sunni School of 

Mahaminadan Law. 

A,a Sunni Muhammadan, conveyed some of his 
properties, under what was called a deed of sertie- 
ment, to his wife for life and to his son in remainder, 
to the wife in lieu of her dower and of her share of 
inheritance aud to the son in consideration of hig 
releasing his right to the other- properties of the 
donor: 

Held, (1) hat the grant in remainder to the son 
could not be upheld as a gift asit was uot followed 
by delivery, nor could it be upheld as a sale dh the 
rigat to inherit was not property which could be 
transferred and the release of such a tight could not 
be a valid consideration for the eonveyance; 

(2) that the settlement deed should ge treated as 
the conveyance of an absolute estate to the wife; 

(el) that the conveyaace could not be upheld as a 
family settlement in favour of both wife and son, 
MEERANGANI ROWTAER v. KARUPATHI Nacor Mesa, 
(1913; M. W. N. 371 1439 


en — NMgosque—Right of in» 
dimdual Muhammadan to sue —Civil Procedure Cole 
{Act VY of 1998), O. I, r. 8~—Oonstitulion of such 
suits - Relief -Efect of suit by individual members 
of gommuni ty ~ Declaratory decree — Discretion, 


Ia 39°7. A,a Hindu, instituted a mit againat six 
Muhammadang in respect of a mosque and tha 
houses attached thereto, that had been mortgaged t> 
him by a Muhammadan in charge of the nosque. A, 
obtained a decree, in execution of which he attempted 
to take possession of the property on the 20th March 
1910, but B. and saveral others (Muhammadans) re- 
fused to deliver possession, alleging themselves to be 
in possessfon of the property like other Muham. 
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“against , A. saying that cause of action actrned to 
them on the 20:h March 1910, and prayed Sgr a de- 
claration that the property was wakf, Chat it was in- 
tended to be used as a place for worship, by ail 
Muhammadans, that it was not ttans*erable and that 
A. had acquired» no title to the property. “I'he pro- 
perty was found, to ba waki: 

Held, (D thatthe suit of 1907 was no bar to the 
present suit, there being nothing to show thai the 
Muhammadans, who were made defendants to the 
suit of 1907, were sued as representatives of the 
Muhammadan community, or that the present plaint. 
iffa in any way claimed under them, or were bound 
by the decision pronounced in that suit: 

(2) that the plaintiffs were entitled to maintain the 
suit; though a suit of this natare might batter ba 
brough; on beha of the Muhammadan commuazaity, 
and on objection taken in the Court of first iustanva 
the, Court might well refuse, in the exercise of irg 
discretion, to give declaratory relief anless the plains 
was amended s9 as tô constitute it under O-der I, rule 
8 of the Code of Civil Procedure; 

(3) that the decision in the case willbe binding. 
only as between the, plaintiffs and the defend wuts. 

Every Muhammadan, who has a right to sue A 
mosque fôr purposes of devotion, is entitled to ex- 
ercise such right without hindrance and is competent 
to maintain a suit against any ons who intecferss 
with its exercise. Ram CHANDAR v. ALI MUHAMMAD, 
11 A. L, J. 233; 35 A. 197 l 291 


Succession —Missin? 
person -—Prêsumpbion as to death —Rule of evidənoə 























—-Rule of succession A 2 
Wakf—Mosque 135 
ed ne ce Mare Suit for removal 
of Mutwlli 





amratani Temanmu dk 








Mutwalli, who may 
appoint—Manager of mosque—Declaratory decree 
that plaintiff is mutwalli— Proof —Mat-valli, whether 
essential to validity of appropriation. 

A manager or superintendent, who defravys tha 
expenses of a mosque, appoints Imah, feels muritrs 
and onllects subscriptions, is nob neceagerily the muta 
walli of the mosqne. E 

The power of appointment of a mutwalli lies in the 
first place with the wakif: on the death of the wiki, 
it lies with his executors, and on thé failure of ore. 
cutors, the appointment resis solely with the Kazı or 
the District Judge undar the present system of law, 
Where the w-kf is in favour of an aicortainiblo boly 
of people limited in namber, the bengficiaries may 
elect a manager and nota mutvalli, 9 

The plaintif sued for a leclaration that the mosqo 
in dispuce wis built by him an l othe minhas ofa 
certain sect of Mahani nadans and thit the plaiati? waa 
the metolli and mynagar of the sail moan? Tas 
grant put forwirdia writing be the plrinsi® was 
found not to be a genuine docinent, and at the most 
it was proved that he exercised the rights of mauaze- 
ment of the mosqne: 5 

Held, thatthe plaigtifizs title gs the mutwalli was 
not proved. A 

A person *who comes into Court and claims 

declarations which give him practically exclusive 
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proprietary right over a mosque, must prove his ° 


gasa up to the hilt. ° o 

The appoingment of a mutwalli ie not essential to 
the validity of an appropriation, Ramzan MISTRI v, 
TAHUR Hossein i > 241 


mba ———_W AKE — Religious institution 

—Jumma Masjid at Rangoon — Management and 

direction — Right of Randerian Jluhammadans— 

Sunni Muhammadans. 

Rent-free lands were granted by Government in 
1862 upon trust to build and maintain a mosque or 
placo of worship for and to the free use of all persons 
professing the Sunni eect of the Muhammadan religion 
on condition that the lands shculd not be put to any 
other usa, In 187la part of the buildings on the 
land was used for stalls, let out on hire pud on objeo- 
tion being raised to this use of the*land by officers 
of Government, fiva prominent Randerians (Sunni 
Mubhammadans coming from a village called Rander 
near Surat in Bombay Presidency) contributed in 
equal shares and bought the® lands and _ build. 
ings at an upset price of Ra. 2,306-4-0 and then made 
them over to the masjid, reserving in the gift deed the 
management and control of the masjid totke Ran- 
derian community. Since 1852, the management had 
always been in the hands of members of the Randerian 
community only: 

Heli, (1) that the five prominent Randerians, who 
bought the land and buildings in 1871, did not par- 
chase them ina personal but in a fiduciary capacity; that 
the effect of the purchase was only to turn the original 
free grants into revenue paying ones; that, as the trust 
—the masjid and its properties -existed before the 
free grants were given,*the right way of looking at the 
transaction of 1871 was that the five purchasers con- 
tributed the purchase-money to the trust andin taking 
the conveyance did go in trust for the masjid: 

- 12) that as the lands on which the mosque was 
built was obtained on trust for a mosque for all per- 
gons professing the Sunni sect of the Mubammadan 
religién, alkSunni Muhammadans were entitled to a 
voice in the management and control of the Jamme 
Masjid at Rangoon. Has AuseD MooLA Dawoon v, 
M, I. Anirr, 5 Bue. L. T. 291 105 


~~——— maa Sanni—Shafie — Wakf, 
nature of-—Proprietary Pfights—~Religious institution 
— Mosque-—Ewclusion from worfhip. 


According to the accepted view of the Sunni Schools 
of Muhammadan: Law, which comprise the followers 
both of Imam Abu Hanifa and Imam Shafie, it is in 
the very conception of a wakf—which is the name for 
2 grant by which mosques and similar institutions are 
dedicuted ~ twa? ali proprietary rights of men should 
be extinguished in the property so dedicated. 

The proprietary rights in the subject-matter of 
wak‘’s become re-vested in God. e 

As it is the object of a dedication of the nature of a 
mosgne that the publie should say their prayers there- 
in, it is not open to those who are charged with the 
superintendence and management of g mosque to 
exclude any Muhammadan who wishes to say his 
prayers in it, except on the ground of masbehaviour. 
Kutraran v, MamMAnna Ravorfan, 35 M. 681 195 


* 
Municipal Committee—Daniige caused by 
leakage of water pipe—Inability of Municipal Com. 
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mittee— Duty of Committee to appoint'skilfal servants 
— Negligence. è . 
Where the leakage from a Municipal water pipe 
cracks a house, ang the causa cf the bursting of the 
pipe is beyond the control of the Corhmittee, the 
Committee will not beheld to save been negligent in 
respect of the actual breaking of the*pipe. < 
It is the duty of the Committee to employ ser. 
vants who can be trusted to otercise due skill and care 
in cases whore injary is ciused to pgivate property. 
If the damaga tə a house is chiefly the result of 
negligence ou the part of the servants of the Vom. 
mittee in failing to take proper action when damage 
is brought to its notice, the Committee will be re. 
sponsible. MUNICIPAL COMMITTEE oF LAHORE v. 
Nanp Lat, 87 P. L, R. 1918; 15 P, W. R. 1913 SIG 





Mu rder—Eridence 337 

——-, See Penar Cong, ss 302, 304, 
Mutation of name, effect of 386 
Cause of action 225 











Wlutt—Debts by head of matt—Bevenses of litiga- 
tion to contest nomination by desensel heid —Lia- 
bility of mutt properties ~ Liability to charge corpus 
and income. 

Tae question, whether the properties of a mutt can 
be made liable for debts contracted by its heal to 
meet the expenses of » litigation to contest a nomi. 
nation by a previous inctmbent, will depend on the 
circumstances of each case, 

Where the income of the muft is at the disposal of 
the head, he cannot charge the corpus of the mutt 
estate for such debts. 

Where the nomination by the head of a mutt had to 
be confirmed by Court, and the successor in office, 
instead of contesting it, when the matter came before 
Court in the usual course for confirmation, launched on 
an independent and costly litigation for the parpose: 

Held, that the debts borrowed for the litigation 
could not be charged on the corpus of the emutt pro- 
perties, BSAMBANDA PANDARA SANNADAI V. SABAPaTiyy 
PILLAd 22i 


Mutwalli 24! 


Neglig ence- Damage caused by leakage of 
water pipe —Liabilify of Municipal Committee— 
Duty of Cofimittee to appoint skilful ger mead 16 


Negotjableinstrument -—Promissory-n&re 
— Unconditional undertaking to pay—Surety signe 
ing as principal—Admission of plaintiif’s agent as 
to position of surety—Oral agreement at time ‘of 
execation m 

Negotiable Instruments Act (XXVI 
i8si), 5. 64 701 


Notice. See LANDLORD AND TENANT. 
—- Case, heard in camp 


- 280 


—— ——— Office clerk —Notice befure resiznation 





N ovation —Hundis executed as collateral security 
i 


Oath —Defendant accepting offer of plaintiff to be 
bound by oath of defendaut—Defendant tiling 
atiidavit—Conduct of defendant~Bound bf his ace 


ii Ye 
a 
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Occupancy, meaning of 284 

















ae -— right. See @rxtran Provinces” 
e Tenancy Act. 5 
mmt e tightof jagirdar’s descend- 
ant j . 56 
e + — Punjab Tenancy Act (XVI 


of 1887), 2s. 8, 111, 112— Entry in Wajib ul-arz 

giving certain tenantS occupancy rights— Entry not 

repeated in swbsequent Settlement, ; 

An entry in the Wajib-ularz of a village providing 
that tenants at-will who cultivate for from 20 to 
25 years, shall be entitled to occupancy rights, 
when signed by both the landlords and tenants, is 
inthe natwe of an agreement and is binding upon 
them and upon the representatives of the signatories 
for ever. Its non-repetition in” the subseqnent 
Settlemens does not amount to cancellation, and it 
governs all the lands whether occupied before or 
after the enbsequent Settlement. 

The question whether an agreement in an adminis- 
tration paper would operate for the term of the 
Settlement only isone of intention, and if anything 
in an administration paper appears to be intended 
to remain in force beyond the Settlement for which 
it was made, it would continue to operate a: an agi ee- 
ment after a new Settlement hag taken place unless 
it is set aside by anything done at that Settlement. 
Dara v, M&tu, 2 P, W. R. 1913 Reva; 148 P. L. od 


Cifensive trade-— Storage of oil 663 
Officer of company —auditors S97 


Official assignee, suit against— Sanction of 
Court 722 











’S rower to carry on busi. 
ness of ingolvent for beneficial winding up 756 








7+ == right to sue on contract 
` - for sale of goods made with karta of joint family 


Quah Civil Courts Act (XII of 4879), 
S. 37 - Mortgage of 1852 whether redeemable— Sub- 
sisting right to redeem— Mortgage executed withowt 
authority cannot eatinguigh prior mortgage - Indes 
pendent mortgage, what constitutes — Redemption suit, 
what plaintiff must prove in. 

e An usufructnary mortgage was executed by As 
father in favour of B. in the year 185% Subse- 
quently, in 1862, 4, when his father was alive, execut- 
ed another mortgage-deed in which he agreed that 
if the mortgage money under the deed of 1852 as 
well as the money borrowed under the later deed was 
not paid within a certain period, he would sell the 
property to the mortgagee with-the permisrion of hia 
father. The mortgagee was ullowed to continue in 
his possessing. a. 

A: now sned for redemption ignoring the mortgage 
of 1852 and setting up that of 1862 as an independent 
mi rigape. The defendant contended that the morb- 
gage of 1852 was irredeemable and, that of 1862 
could not be redeemed as it was not an independent 
mortgage: 

Held, |L! that the mortgage of 1862 could not be 
treated as an independent mortgage inasmuch as A. 
had fafled to explain his authority to execnte « later 
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‘Oaths Act (X of 1873), ssi 9, 10, Ae Oudh Civil Courts Act—concld. , 
had ‘ 5 = * 


deed in his father’s life-time and that, therefore, the 
later mortgage cbuld not be considered tq have ex- 
tinguished the prior mortgage; 

(2) that, in view of sectign 37 of Ags KITO of 1879, 
the plaintiff’s suit was not maintainable inasmuch as 
he had not shown or proved that the mdértgage of 
1852 was a regeemable mortgage, . 

In redemption. suits, it is the: plaintifi’s duty to 
show prima facte that he has gota subsisting mortgage 
to redeem, SARJU Prasan v. Mannt Lat 29 


Oudh Rent Act (XXII of 1885), e 


= mawanan Sa 108, cl, (10) - Under. 
proprietary vighta-- Elementsenecessary to be proved 
by under-proprietor swing for recovery of holding— 

“Occupancy”, meaning of “Possession”, meaning of 

— Jurisdiction of Civil or Revenne Court, 

Section 108 *clauso 10 of Oudh Rent Act pre-sup- 
poses the existence of under-propristary rights, the 
occupation oftheland by the person claiming to ba 
under-proprietor, and his ejectment from it otherwise 
than in due coursé of law. Therefore, the application 
of the said clause is to be limiled to cases in which the 
previous physical occupancy of the undor-propriator 
was either alléged or acknowledged. 

The word “occupancy”, as used in section 103 
clause LO of the Oudh Rent Act, is distingni: hable from 
the word “possession,” which connotes and includes 
actual as well as constructive possession. The words 
“occupancy” and “occupation” have been generally 
taken throughout the body of the Act to imply 
physical retention or holding by cultivation. CHAND- 
RIKA BAKHSH SINGH v. RAGHUNATH Kunwar, 160 O. 
105 26 


TH 








4 
m Sa I I9(B)— Appeal against 
appellate order, maintainability of. 

A second appeal lies from an appellate order of the 
District Judge allowing or dismissing an appeal made 
to him under section 119 of the Oadh Rent Act. 
Esaz Hussain v., SHAH Zaman, 16 O. C. 70 97 





Pardanashin woman —Prostituté’s dangune 
ter married to a respectable man 147 


Pardon. See CRIMINAL PROCEDURE Cops, ss. 337, 
399). 


' Parties— Mortgage suit againse fathor of Pe 


Hindu family e 





. 70 


——Sale of joint family property in execution 
of decree against manager 385 


Pre-emption suit 





Appeal-—Land Acquisition case --Proper re- 
spondent—Omission of Secretarye a] State's name — 
Municipality requiring land impleaded ng respondent 
—limitation—Order passed “in adden respondent's 
absence—"Suffecient cause’—“Good faith” —Limitae 
tion Act (IX of 1903), s. 5-—Civil Procedure Code 
(Act V of 1£03), O. XLI, rr. 3, 20. 

Ia an appeal ix the case of a Land Acquisition award, 
the only person who can be impleaded asa respond- 
entis the Secretary of State; and if he is not made 
a respomlent whan the appeal is filed, there is in fact 
and in law no apfealat all so*far as the respondent 
is ooncegned, An appeal cannot be said to ba 
presented when the fhemorandam of appeal omits the 





+ 
a 
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Parties—concld, > e >. Partition—contd. = O Ge e 
name of the person who alone gan be the respondent = e———. Mortgage by family manager for him- 
to such appeal. e ¢ gelf and for othe members 


There is no daty on the pirt of tho Coart to ses 
that the @ppellans has dulg i npleadod the one and 
only person lezally interasted in ths appeal as a re- 
s}onde.t® That isa patter which itis*the duty of 
the appellaas to see to, and if he fails go do so, he 
cannot be permitted to throw the blame upon the 
Court. 

A respondent, who is bronght on the” record by an 
order passed against him before he was a party, is 
entitled subsequently to challengsa the validity and 
correctness of sach order. ° 

A mistake of law, ng matter how honestly made, 
cannot be held to amount to “sufficient cause,” unless 
itcan be said that such mistake was made in “good 
faith,” thatis, notwithstanding due care and attention 
on the part of the appellant. Ee 

A Cuotirt should, no doubt, give a liberal interpreta- 
tion to the words “sufficient caus,” but its interpre. 
tution must be in accordance with judicial principles 
and with due regard to the respondent’s side of the 
question. 

The period for preferring anappeal must not be 
extended simply because the appellant’s case is hard 
and callis for sympathy. 

Certain land of A. was acquired by the Govefnment 
for the Municipality of Hazro A. was a practising 
Pleader, well versed in law and procedure. The 
Divisional Judge gave his award on Sth December 
1908. On 2nd March 1909, A. filed an appealin the 
Chief Court taking exception to the award on various 
grounds. In the memorandum of appeal as originally 
drafted, the respondent was the Secretary of State for 
India bub A, himself scored out that name and inserted 
instead the name of the Municipality of Hazro 
through the Deputy Commissioner, Campbellpore, 
On 6th Jane 1912, on an objection by the Munici» 
pality of Hazro, the Secretary of State was added as 
@ respondent. The latter raised the objection that 
the appeal was time-barred. In the Divisional Judge’s 
Court, the Secretary of State had, through the Col- 
lector, handed over the conduct of the defence to 
the Municipality for whom the land was acquired: 

Held, (1) that the Secretary of State was nob 
bound by the order of 6th June 1912, passed in his 


absence bringing®him upon the record asa respond. 


ent; 

(2) that the appeal as against him was barred by 
time; m 
(3; that there wag no sufficient canse for granting 
an extension of time; 

(4) that there could be no right of appeal against 
the Muvicipal Committees, FAKIR UHAND v. Musici 
PAL COMMITTED QFe Hazro, 59 P. L. R. 1913, 88 P. W. 
E. 1913; 59 P. R. 1913 3 


Partition. See Hinpv Law. 


s effect of 281 


Family arrangement for management 
© ‘and enjoyment of joint property 583 
: of land—Adverse possession — 
Persons ‘recorded as owners in revenue papers— 
Denial of right by ¢o-sharerg—@bjectors® referred 
to file civil suit—Failare to do so—Dropping of 
partition proceeding for over J2 years—#'resh ap. 
plication 7 

















+ 

s partial -Presumption 69% 
Pussdssion — Village Tarkhams — Gand 
lent by village proprietor for residential purpos -8-—— 

Possession uot held fol twelve years 83 














am 








proceediņngs—Suit to disturb order 
passed during partition proceediags 769 








Right of alionee from” co-parcener of 
joint Hindu family 825 


of shamilat-—Husab rasad khewat 








Tenure 479 


—- —— Widow effecting collusive partition-- 
Suit by reversioners to avoid partition —Represen- 
tative 452 











: Butwara Khasra—Record— Evidence 
—- Evidence Act (I of 1972), 8. 35 — Estates Partition 
Act (VIII B. U. of 1876) — Estates Partition Act(V 
of 1997 B. C.}— Record of Rights—Presuin ption—Re- 
butting proof. 


A Butwara Khasra prepared under Act VIIT B.O, 
of 1870 is not a “record” within tne meaning of sec- 
tion 35 of the Evidence Act. 

Therefore, a Vourt is not entitled to ely on a 
Butwarı Khasra for the purpose of rebattiaz the pre- 
sumption raised by the Record of Rights oa which 
the d-fendants rely. NANDA LAL PATHAK V. OHANUR- 
pat Das, 17 C. L. J. 462, 17 0. W. N. 773 143 


Collector -Creation of interest by un- 
divided co-sharer—Land of joint estate encumbered by 
co-sharer - Land falling to share of another co-sharer 
on partition. 














If an undivided owner creates an interest by which 
the other co-sharers are not bad, tha holder of that 
interest cannot:’follow the interest of the other 
co-sharers. 

On partition by a Collector under the Estates 
Partition Act, when any land of an undivided joint 
estate which was encumbered by any co-sharer is 
allotted to auy other cgyshirer, the latter takes it 
free from the incumbrance so created, TARINI KANTA 
MAJUMDAR y, ISHAR CHANDRA CHAKRAVARTI 240 


Decree directing division o; certain sum 
--Pixed deposit rèceipt encumbered —Division of 
deposit after deducting incumbrance —Estoppel— 
Party withdrawing deposit. 








In a suit for partition of famils property, a decree 
was passed in favour of plaintiff fora share of the 
property. The property to be partitioned included a 
sum of Ras, 97,847-12 7,a part of which was a fixed 
deposit receipt for Rs. Yo,00u. This receipt wag af- 
ready oncumbered*at the time the decree was passed 
and the decree did not declare to waom if was to be 
allotted: 

Held, (1) that the plaintiff and the defendants must 
share the fixed deposit receipt alike; - 

(2) that the proper course was to deduct from tha 
amount of the deposit the claim of the enc imbrancer 
and allot to the plaintiff and eachof the defglants 
his share out of the balance; 
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(3) thatthe mere fact that the plaintiff withdrew e ants, What was decitet was that there had been 


from the Bank the amount of deposy dil nob estop 
plaintiff from urging that the fixed deposit receipt 
should not be allotted to him alone,” NARPAT HA? v, 
Davi Das, 5# P. L: R. 1913; 11 P. W. R.1913 83 


Partial —Suit efor partial partition, 
whether maifttainable —Objection not tuken in Court 
below nor in grounds of appeal to High Court— Farts 
appearing en face of plaint —Objection allowed tv be 
taken— Liberty éo bring fresh suit, 


A suit for ‘partition for a portion of the joint 
family properties is not maintainable. E 
. Inthe plaint, the plaintiff asked for a partition 
of only a portion of the joiat family- property and 








© professed to intend to bring another suit for the 


partition of the rest. No objection was taken either 
in the Courts below, or in the grounds of appeal to 
the High Court, that the suit was not maintainab‘e: 

Held, that the objection should be allowed in yiow 
of the fact appearing on the face of the plaint and 
asthe course which the plaintiff professed to take 
was a very inconvenient one. 

But liberty was given to the plaintiff to bring a 
fresh snit for partition of the whole estate. DOMAN 
Lat v. Progasn Lat 865 


Private partition—Long possession of 
specific share—Separate payment of revenue, whether 
creates title. - 


A private partition followed by long possession of 
a specific share and payment of separate Government 
revenue in respect of that share, creates title, and 
bars the jurisdiction of the Collector to make a par- 
tition. 
_Goswamt 








Pernatan raat anank. 





su it—Arbitrary valuation by plaintiff, 
whether can be rejected by Court 363 





——~-~ —— Failure to sue to set asido adop- 
tion within time —Limitation 493 











Suit for partition—~Misjoinder of 
causes of action and of parties—Prejudice to Mefend- 
ant—Res judicata—Res judicata, between co-defend- 
ants—Conflict of interest - Decisio& of Nights between 
ne ProcedureeCode (Act V of 1908), 
5. 11. é 

A right to the partition of a residuary mahal, 
ei» a different cause of action from a right to 
the division of part of afaluk which was formerly 
incapable of partition; and where the parties 
concerned in a claim under the first right -are 
less numerous than those concerned in.a claim 
under the second, one suit*against them is bad 
on account of misjoinder of causes of action and 
of parties. s 


at although a defendant raised the point in 


hif written statement, the Tact that the causos 
were nob disjoined, would not’ entitle him to have 
the degree set aside, particularly when the mis- 
joinder has not prejudiced him, and if two separate 
suits had been brought on the separate causes 
of action, they would probably haya: had to be 
tried together. 

A co-sharer of the present plaintiff :sued to 
have Ws ticle declared to a taluk, and the pre- 
sent plaintif and the defendant were co-defend- 


Gopan CHANDRA DEB- Goswami v. Papx a : 


sa binding private partition confining the inwrest of 
each co-sharer to the atlotment received by his pre. 
decessor, and that what happened wag not® merely 
an informal division. for convenience of -puases« 
sion: ` : ; é . 
Held, that thp decision in the former suib was not 
binding between the parties in tha “present suit; be. 
cause, though the question of a previous partition was 
one which not only might andought to have been, 
but actually was made ground of defence in the 
forner suit within the meaning of section 11, Explan. 
ation IV of the Civil Procedure Gode, and though it 
was difficult to suppose that the present plaintiff was 
not acting in the same interest as the plaintiff in the 
fo: mer suit, it was impossible to hold thatin the former 
suit there was a conflict of interest between the pre. 
sent plaintiff ang the present defendant who were 
co-defendants in the former suit, and still more that 
the judgment in the férmer suit defined their real 
rights and obligations per se. The case accordingly 
did not come under the rule relating to res judicata 


` among co-defendants as laid down in Gurdeo Singh v, 


Chandrikt Singh, L Ind. Cas. 913,35 C. 1935 3. LL, 
J. 6LL. 

A suit for partition determines the shares of tho 
co-sharefs amongst themselves, and. each co-sharer 
that demands a separate block for himself may prove 


- his share and get a block for himself. Sagona Prosap 


Roy v. KAILASH BASHINI GUHA, 17 C. W. N. 128 


117 


suit—Preliminary decree — Interlocus 
tory order—Appeal, ' 








In a partition suit, a preliminary decree was 
passed and confirmed by the Appellate Court on 
appeal. Before the final decree was made, tho first 
Court directed that the actual partition should be 
kaa in accordance with certain directious given 

yis 

Held, (1) that this order was an interlocutory 
order preparatory to the making ofa final-edecree; 

{2} that no separate appeal would lie against this 
order ab that stage, but it could be challenged in 
appeal after the final decree had been made. 

There cannot be two preliminary decrees in ono 
and the same case. The,Code of ivii Procedure 
contemplates only one preliminary decree and no 
more. BHARTENDU v., YaQus Husain, 11 A, L. J. 120; 
35 A. 159 6 


Partnership account ‘suit—Valuation 
~~ Court-fee — Plaintiff's statement as defendant in 
connected suit — Value to be attached to statements 


of defendants ati 489 
Partnership suit, See FoREIGN JUDGMENT, 
Suit for settlement of 











* 
account—Refusul of partner tə join as co-pluintiff— 
Subsequent suit — Equity. 


Where in a suit for settlement of partnership ad. 
count, brought by one of the partners against 
another, a partner, to whom money is dus from the 
partnership, dolibevatgly refuses to join as co-plaint- 
iff and is, consequently, made a co-defendant and 
from hia -cenduct the, Court ocncludes that he has 
abandoned his claim, if any, a subsequent suit by 


e + 


1086 » s ‘INDIAN CASES. . ` : — [19138 
Partnership Suit—concld. Penal Code—conid. e . è - .. 


him for recovering the amount f$und du to him i 


on the strength of the accounts produced by him, 
in the previous ooseis not equitably nraintainabie. 
Dorea Parsnap v. Hannan SINGH, 27 P. W. R. 1913; 
49 P. L. R, 1918 : 624 


Party—Suit for possession of trust proporty— 
Whether trustee may bring such, suit-—Whether 
beneficiary need be made parby , 96 

Whether first mortgagor necgssary party to 
suit by sub-mortgagee—Mortgage decree, whether 
decree for payment of money 

Patni mehal—Suit for possession of Chakran 
land, whether suit for specific perfomance of con- 

- tract è 


Patni Regulation (VHI of 1819), ss. 
3, 5,6—Patni, part of—dlienation—Registration 
wiih zemindar— Part of patni, "if mayebe alienated 

' without registration with zemindar—Bengal Tenancy 
Act (VIIL of 1885}, ss. 12,17, 195 {e)— Whether 
registration of transfer confers tile without regis- 
tration with zemindar—Bengal Tenancy Act, whether 
applies to alienation of part of patni. 

The concluding words: of section 6 of the Patni 
‘Regulation forbid alienation of a part of a patni 
without the zemindar’s sanction, and the earlier 
part of the section makes it impossible ta force a 
zemindar to register or give effect to an alienation 
of a part of the patni. 

The Patni Regulation, therefore, provides rules for 
the alienation of the whole ora part of a patni taluk, 
and these rules cannot be affected by anything in 
the Bengal Tenancy Act, by force of section 195 (e) 
of that Act, 

Consequently, the Bgngal Tenancy Act does not 
apply to the alienation of a part of a patni taluk, and 
such an alienation though registered does not confer 
any interest on the transferee by virtue of sections 
14 and 17 of the Bengal Tenancy Act, unless it is 
registered with the zemindar according to the pro- 














visions of the paint Regulation, AZIMOODDIN v. 
MATHURA Monan Sana 712 
- ss.5,6 712 
Patnitenure. See LANDLORD AND Tenant. 
Pauper Appeat to Privy Council, See Privy 
COUNCIL APPERL. ~ j 
Pauper suit. See Civiu Protenure Cops, 1882, 
8. 407, 


4 
Pedigree-table—Admission~—Evidence 


Penal assesSMment—Right of Government 
to levy 294 


Penal Code (Act XLV of 1860), sS. 84 
—“Knowing the nature of the act” —Insanity—-Person 
subject to delusions, Liability of—Opinion of lay 
persons on question of sanity, valne of. 

On the morning of Sunday, the 9th October 1910, 
the wife of the accused was found lying murdered in 
her house. Going out of the house, the accused met 
a Police constable and told him what had happened. 
The latter took him to thp Police Station where he 
made a report in which heesa$i:—“To-Gay inthe 
morning I asked my wife to givg me water......She 
did not give it' to- me, I abused her dnd she also 


abused me. I got enrag8d and struck’ her with a 
gandasa and a Knife. She died. The gzndası and 
the knife are at the house.’ Tne same “day, a 
Magistrate recorded the statement of the accused % 
which he added thas his wife had an amour With his 
father, that on Friday or Thursday at night, he saw 
his father lyingewith his wife And that he kept peace 


at the time, but his angry passions c$ntinued all * 


along. Five days after theoccurrence, the accused 
was examined by the Civil Surgeon who kep$ him 
under medical observation from 24th October to 
Sth November 1910, and came to the conclusion 
hat he was insane and incapable of making his 
defence and that his chief insano symptoms wera 
mutterings, delusions and ingomuia, bnt he could not 


say whether the offence wascommitted*duringa lucid 6 


interval, Since then, the uccused, on the 
recommendation of the Civil Surgeon, was confined 
in alunatio esylum for about è year and 8 months 
prior to his trial. 

It was proved from the evidence, and the fact was 
not denied ou behalf of the accused, that he did “kill 
his wife. The accused’s statement about his wife’s 
amour with his father was obviously untrne as the 
father was 70 or 75 years old and the wife was 8 
mouths advanced in pregnancy. Tb was also estab- 
lished that for 3 or 34 years prior to the occurrence, 
the accused had suffered at intervals from fits of 
mental unsoundness in the course of which he was 
subject to delusion. ii 

Held, (Kanhaiya Lal, A. J. C., dissenting).—(1) on 
the evidence, that the accused had failed to establish 
that he had acted under a bona fide delusion existing 
ab the time of the commission of the offence or that 
his mental unsoundness was such thathe did not 
know at the time that he was doing what was cons 
trary to law; : h 

(2) that the fact that the accused was of unsound 
mind onthe date of occurrence was not sufficient to 
entitle him.to a verdict of acquittal under section 84, 
Penal Code. ° 

The burden lies on the accused to satisfy the Court 
that his unsoandness of mind was of such a nature 
and degree that by reason thereof he was incapable 
of knowing the ngiure of the act, or ef knowing that 
he was doing what wag either wrong or contrary to 
law. 

The words “#nowing the nature of the act,” in sec- 
tion 84, Penal Code. have nothing to do with the 


appreciation of its moral quality or the forming of a ° 
i 


7 
al 


correct estimate as to its legal consegnenge, 

Per Stuart, A. J. O:— i 

Even if the accused had believed that his wife had 
committed adultery on ẹ previous occasion, his delji- 
sion to that effect coald not c8nstitute a grave dnd 
sudden provocation., 

Per Kanhaiya Lal, A. J. Q. dissentient: — “ 

Heli, that the cgndact of the accused subsequenteto 
the commission of the offence and the fact titt the 
accused delivered some of the strokes over the de- 
ceased’s face, nose and ears, together with the 
medical evidence and the evidence of previous in- 
sanity, established that the offence was committed 
ina fit of insanity when his mind was deranged by 
an insane delasion and when he was mentally unable 
to understand the legal or moral nature of tho act- 
he was doing. e 


Se 
+ 


4 
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The effect of section 84, Penal Code, is to prescribe 


that q@ man, who is, by reason of unsoundness of + 


ind, prevented from controlling his own conduct and 

eprived of the power of passing £ ration. judgment 
on the moral character of the act*he meant to do, can- 
not be legally respongible for ihe act. If a man suffers 
under a paytial delusion only dnd is same ia other res- 

ects, he must oe dealt with asif the facts with 
respect to which the delusion existed were real, 

The opinion of Ivy persons on the question of 
sanity is not of much value particularly when their 
attention was nob specifically directed to it. MUHAM- 
MAD HUSAIN v. Emperor, 15 O. C. 321; 14 Cr. L. eat 








————- SS. 99, 147 894 
Sas SS: 147, 149, 402 
—— man Sa 177 887 


nn SS 182, 193, 21 1 = Jom- 
plaint to District Magistrate as Head oy Police and 
not as Mrgistrate—Conriction under section 193 not 
susiainable— Examination on oath. 


A. appeared before a District Magistrate and made a 
statement before him that a certain Police officer had 
beaten him, demanded a bribe from him and locked 
him in the Police kavalat. A.adted that he did not 
wish to make a complaint but only wished the Dis. 
trict Magistrate to make an inquiry so as to prevent 
the Police officer from behaving tyrannically towards 
him. The District Magistrate examined A. on oath. 
Inquiry disclosed that the charge was groundless. A, 
was thereupon convicted under sections 182 and 193 
of ‘he Penal Code: 

Held, that the conviction under section 193 could 
not stand, as 

(a) the District Magistrate was not moved qua 
Magistrate bat only as District Head of 
Police, A. expressly declining to institute 
criminal proceedings, and 7 

(b) is was unnecessary and perhaps unlawful for 
the Magistrate to have forced the man to 
take oath under these circumstances, ,PHULEG 


v, Emperor, 11 A, L. J. 15; 14 CR. L. J. 58; 35 A 102 
344 


+ 9 
e i ama aan Sa 1B8—Order forbidding Pandas 
to enter railway premises illegal—No evidente ree 
corded——High Conrt’s power to int&fere, 


e Where there is nothing on the record to show that 
any order was promulgated by a public servant law- 
fally empowered to promulgate such order, a convic- 
tion under section 188 of the Penal Code would be 
set aside, although the conviction has been obtained 
ab asummary trial, ° 

An order forbidding persons to enter railway 
quarters except for bona file purposes of travelling is 
an illegal order, for the public have a right 10 go to 
the pailway premises for mafy purposes other than 
travelling. š 

Therefore, where certain Pandas were forbidden to 
go to on the Railway Station except for purposes of 
travelling, but they went to the plagform and im- 
portaned the pilgrims: : 

Held, that the Pandas could not be convicted of an 
offence under section 188 of the Penal Code. Rama 
v. Eu@opor, 11 A. L, J. 92; 14 Cr. L. J. 122; 35 A. 
136 _ 682 
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s. 193 271,344,352 
i 667 


S. 193—Oourt ” 408 


—— — am a S. l93s-Registratin AB (XTI of 
1906), ss. 6?, 52 (u:— Registrar, folse statement 
before, whetRer punishable. 6 5 
Section 63 ofthe Registration Act authorises the 

Sub-Registrar, to administer onth and rcecord state. 

ment of the patitioner before him, 

Therefore a person, making a false statement be. 
fore the Sub-Registrar, ia punishable under section 82 
(a) of the Registration Act and section 193, Indian 
Penal Code. *NARAYANASWAMIL IYER, In re, 12 M. L. 
T. 376; (1912) M. W. N. 1107; J4 Cr. L. J. 102 662 

















—————— an §. 194 352 
R 5. 203 oo. 887 
=e Ss. 21! . 344 

$°225B 894. 








S: 268—Criminal Procedure Code 
(Act V of 1898), ss. 485, 487, 489—Further inquiry 
— Burden of proof. 





~ The accused was convicted for an offence under sec. 
tion 2 ‘8 of the Indian Penal Code for removing a 
plague patient to a house where several persons were 
living and one of them in conseqnence was attacked 
with plague. The Joint Magistrate on appeal direct- 
ed the Sub-Magistrate to take any further evidence 
which prosecution could produce to prove illegality or 
negligence: 

Held, that farther inquiry was not necessary in 
bis case. In re CHABUNIAN SAHIB, 12 M, L. T, 665; 
14 Or, L. J. 45 4 269 


man Sa 297 — Burial ground, if must be 
in use-—Trespass in burial place not in ure— 
‘Trespass,’ meaning of. 





Tt is nob necessary for the purposes of section 
297, Penal Code, that a burial ground should be in 
use. Ifit has been a burial ground and if there are 
visible graves in il, it becomes a depositary for the 
remains of the dead; and any act of trespasss with 
the specified intention or knowledge, by which the 
feelings of the relations of the grad are wounded, 


‘would come under the saction. 


A particular piece of land used to bea burial 
ground about 14 years ago. Since then under the 
orders of the Municipality, it had not used for burying 
purposes, but there were graves: still visible on it, 
The accused commenced to raise a shed over the grave 
of the complainant’s relations with the knowledge 
that the feelings of the complainant would be likely 
to be wounded therebr: ea 

Held, that the accused was rightly convicted under 
gection 297, Indian Penal Code. 

Per Richardsof, J.— The term “trespass” in see- 
tion 297, Penal Code, means any violent or injurious 
act, and is not: restricted to the same meanine as 
that attached to the expression “criminal trespass” by 
section 441 of the Code. JNUTAM SAIN v. EMPEROR, 
14 On. L. J. 117; 17 0. W. N. 534; 40 O. 548 677 


SS% 302,6804—Culpadie homi. 
cide— E EFA injury likely to cause death 
—Intention and with distinguished, 





a 





[1918 


z 
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Pen al Code -—contd. : 


A person who inflicts injury on fhe person of an- 
other, which ends fatally and which the former should 
have known was likely to. cause death, fs guilty of 
culpable shomicide amannting to murder though he 
had no wish to” cange de&ith or any motive to do so. 
‘The law will presume that the person inflicting the 
injury intended to banse death and it lies on the 
offender to show that sach was not his” intention 

Where the accused in a drunken state, stabbed his 
wife, owing to her refusal to start wit him for a cer- 
tain place, which resulted in her death and the'injuries 
inflicted were such that the aceused should have 
known that they were likely to cause danth: 

Held, that the accused was guilty of the offence 
under section 302, Pefial Code, amd not of the lesser 
effence undér section 804, Penal Codo. BATCHA 
SANIB V. EMPEROR, 14 Ca. L. J. 115; (19138) M. W. N. 

. . ° 675 


536 
- S. 304 675 














~- Absense uf conclusive proof. 


Where in a sudden fight between certain persons, 
blows of ordinary sticks and of fists were exchanged, 
and a severe blow was given which fractured skull 
bone of one of the persons engaged in the fight and 
ultimately resulted in his death, bub it was not 
proved conclusively as to who caused the fatal blow 
nor was there any indication that originally the 
acoised or any member of his party intended or 
knew it to be likely that any such serious injury 


` would be caused: i 


Held, that the accused could not be convicted of an 
offence either under section 304 or 325 bub was only 
responsible for simple hnrt, under section 323 of the 
Penal Code. DHANI Ram v. Emperor, 1 P. W. R. 
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Penal Code—contd. m ; 


ss. 304, 323, 325-—Sudden , 
fight between two parties —Death caused by one blow- 


|] ee 

Tn order to make out an offence under section 262, 
Penal Code, as defined in section 361, Where the 
minor is a girl, th@ prosecution has to esthbligh the 
following facta: |, e 

(1) a taking or enticing away of the gij; “ 

(2> thet che gi-l’s age was less than 16: 

(3) that she was in she keepêng of a_ lawful guar. 
dian; and 7. 

(4) that that lawful guardian did not consent to 
her removal. 7 

An offence under this section is mb a continuing 
offence. It is complete as soon as the minor is 
enticed or taken out of the keeping of his or her 
lawful guardian. 

The Penal Code makes a distinction between “tuk. 
ing” and “retaining” and between “taking” and “de. 
taining” and “concealing.” , 

Where there Was no reliable evidence to show that 
any of the co-accused acted in concert with the princi- 
pal accused atany time before the girl was taken 
away by the latter from or left her father’s house, 
there can be no conviction of the co-accused for 
abctment, even if any offence against the principal 
accused was proved. HABIBULGAH v. EMPEROR, 15 9. 
C. 351; 14 Cr. L. J. 93 6 
——— SS. 362, 363 653 

————— S, £63—Kidnapping from lawful 
guardianship Taking in connivance of guardian— 

Preventing girl from going back to guardian, 

The accused previous to the alleged Sffence had 
seluced a girl on more than one occasion in her 
mother’s house and evenin the mother’s presence. 
The girl left her mother’s house of her own accord, 
and did not go to the accused’s house, but to the house 
of a mutual friend, where she had been before on two 
occssions. The accused went and had connection with 
the girl at the friend’s house and she stayed there, and 


a mamba. | 





Wani 





l 182 c when her brother came to look for her, the girl hid and 
1913 Cr; 14 On, L. J. 104 162 P. L. R.1913 664 the accused denied her being there and “eventually 
PERAN ome S. 323 402, 894 the girl returned to her mother’s honse: 
Held, (1) that there was no taking of thee girl, and 
SS. 323, 325 654 even if there were a constructive taking, it was effected 

ae Ke BVP 894, with the connivance of the mother, and that it was, . 





S. 353 —Public servant executing 
orders of his sugeriors—Orders right or wrong— 
Assault, 


An assault made on a pt@blic servant acting in 
obedience to the orders of his supe¥iors, is punishable 
under section 353 of the Penal Code, the question 
whether those order? were right or wrong being im- 
material in the case: 

A Tahsil chaprast was sent by the Tahsildar to seize 
camels for transport. The camel-men assanlted the 
chaprasi while he wasin the act of seizing their 
camels: ja 

Held, that the camal-men were guilty of an offence 
under section 353, Renal Code. EMPRROR m. AMIR 
Kuan. 14 Cr. L, J. 14l; 183 P. L. R 918; 19 P. W.R, 
1918 Cr. 893 


ss. 361, 362, 353~ Kid. 
napping from lawful guardianship—Elements con- 
stituting - offence — Kidnapping from lawful 
gurdianship nota continuing offence—‘Tulgng” and 
“retaining disting@Mshed front “taking” and 
“detaining” and “concealing’— Abetment of offence 
of kidnapping from lawful guafdianship. | 











therefore, not done without her consent; _ 
- 2) that the denial as to her b-ing there made by 
the eccnsed cofild not be construed into a prevention 
of the girl’s returning; 

(8; that no clarge wag sustainable under section 
363 of the Penal Code. ABDUL, RAHMAN v. EMPEROR 
(1912) U. B. R. 136; 14 Cr. L. J. 109 62 


aee ma Taman SS. 372, BIS —Taking or em- 
ploying minor jor purposes of prostitution--Nature 
of yrooj —Adoption by temple dasi— Receipt of prasa» 
dam in temple by adoptee minor—Minor made to 
sing and dance in temple—Presumption ofi guilty 
knowledge on parteof acquirer —Intention— Prostitu- 
tian within age of 16 not necessary ingredient of Phe 
offence. - > e . 
The taking of. a minor girl by a temple “desi, 
thongh actually unattended with the forms and 
ceremonies of adoption, making the winor to accept 
prasudam in ghe temple and sing and dance there, 
is encagh to raise a presumption of guilb under 
section 872 of the Penal Code, onthe part of the 
acquirer of the minor, and to throw on her the 
burden of showing the absence of guilty intention 
or kncwledge. ii 


° ‘Vol KW) e 


Penal Code—contd. 
è . 
he ection 373 of the Penal Code doos not require 


that a minor taken possession cof by an accused 


person ‘would necessarily be employed or used for, 


the purpose of prostitution, Lt i$ quite enough that 


esuch employment or use would be the probable - 


result*of the detention of the girl by the accused, 
even though she might not have intended she result, 

Section 373, Lud@in Penale Code, doos not require 
that the iaséntion with respuct to thy employment or 
use of the minor for the purpose of prostitution 


` should relate to her ‘employment or use during her 


minority. Theeexpression ‘sucen minor’ is intended 
to designate the person intended to be employed or 
used for immoral purposes and.not the time when 
such employmeut or use is to take place. Pusuic 
Prosecuton u. KANNAMMAL, 13 M. L T. 131; 24 M. 
L., T. 21); i4 Cr. L. J, 383; (29.8) M. W. N. 207 57 


S. 373 4 257 


mS, SITI) —Theft— Landlord and te- 
nant jointly cultivating crop -——Hemorvah by landlord, 


Where a landlord out and removed the crops culti- 
vated jointly by himself and a uon-vceupancy tenunt: 
Held, that the landlord could uot be convicted of 
theft 23 he must be deemed to have been in possession 
of the property. PHUL SINGH vu. Hupzaog, 10 A. L. J. 
627; 14 Cx, L. Je 8 146 


kacir, remani TASH 

















S. 381 673 
—— mg S, 383 351 
S. 405 413 











Ss. 4 1 Ds QI 7; 51 I —Cheating 
.-—~Attempt te cheat—Fucts found not sufficient~ 
Dishonest intention, : 


Octroi duty was charged upon certain goods brought 
into the Sambulpur Municipality. When datiable 
gooda were exported, a refund of the duty was allowed. 
The goods had to be presented in bulk at the Octroi 
out-post with an application for a pass in a prescribed 
form. ly the ordinary” course, the application was 


- ‘handed by the applicant or his agent to the out-pust 


mohurir who made it over to the daroga, It yas she 
daty of the latter to check the applications and hav- 
ing done go to certify the description and quantity of 
the goods actually presented. The check had to be 
attested by a member of th8 Municipal Committee. 
In the absence of attestation, the exie mohurir could 
not sign the chalan, The absence of the mohurir’s 


# Signature was one of the reasous for which an.applica- 


tion for a refund should be rejected. i 
On a certain date, the petitioner, at the daroga’s 
request, consented to act as Municipal member at the 
vut-pust in respect of goods brought there to be passed 
through. Among other goods brought to the out-post 
were some cart loads of goods belonging to the peti- 
tigner’s firm. In the application, the goods were 
eptered ag 46u bagsof linsged. As a matter of 
Sact, however only 230 bags were brought. The ap- 
plication was not signed by the petitioner himself, 
but his name was written vy a gomashta, Toe peti- 
tioner, who was a big merchant, assared the daroga 
that he would make good the deficiepey on the follo v- 
ing day, and on that assurance the daroga 
made out a chalan for the full number of bags speci- 
fied in the application: The mokurir did not sign the 
chalan,and the petitioner did not make any. attempt 
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Penal Code@—concld. 


„to iuduca hif to sign it, nov dil he try to obtin a 


receips for 50) Bags gs represeiting bha namoer ac- 
tually passed through the out-post O2 thg next day, 
the pxitioner tried to svud goods ty the Railway 
Station to maka ap the deliciensy, bat sof» of his 
Carta were intercepted anf pre vente. froin rəsoniug 
the station bysthə Municipal aathəritios: æ 

Held, that the evideace fell Short of tha evidence 
required to pr$ve a dishonest mind or dishodest pur- 
psy on the prt of the petitioner, and that ho could 
not be convicted of an attempt to cieut undar sec- 
tions 417 and 511 of the Penil Coda. BIRPAS 
MARWASI b. HMPAROR, 17 O. W. N. 293; 14 Ca, L. J. 
120 . 680 








“3.417 , 630 
S. 422—Fraudulent transfer. 


In order fo secure a debt, A. hypothecated a houso 
and got the degl duly registered. A year afterwards, 
he sold the house to another person: 

Held, that A. was fot guilty of an ofance nuder 
section 422 of the Indian Penal Code. Musar LAG v. 




















Kasai Prasad, 14°Cr. L. J. 141 893 
— —— $5. $54, 455, 457 83I 

S. 471 271 

nea ss. $32, 435, 435 494 








S. 499 — Defamation — Privilege 
— Application for transfer of criminal case by accused 
~~ Dejamatory statement knowingly made in ayplica- 
tion — Whether accused guilty of defamation. 


An accused person, in the coarse of his trial upon 
a criminal charge, made au application to tha istrict 
Magistrate for the transfer of his case to aavtuer 
Coarv. lu baat application, he mado a certain detana- 
tory statement whicu Was unbrue tu his kuowledge, 
aud he was convicted nudar section 299 of taa Indian 
Penal Code: 


Held, that the propriety of the conviction was at 
least upea to serious doubt aud it should oe get aside. 
Kau SINGH v. J. Finca, 14 Og, L. J. 6L « 343 


—_———— S. 499 ~D-famation—Dostrine of 
absolute privilege — Whether applies t? Indian 
Mofu3sil —Privileye —Statem2nt8 in bad faith mute 
én eogcution of decree, wheshsr gwutected —Dejamt- 
tory s’atemant wn application for trunsjer, whether 
absolutely privil&ged. . 


The English Common Law edoctrine of absolute 
privileges, has no application to the ladan Mofussil. 


Soction 499 of the Indian Penal Code is exha.zstive; 
inacass of defamution, tha questioa of privilege 
must be devided by the terms of the section’ aniifa 
defamatory statemout does nob come within the speci- 
fied exceptions, it is not privileged. 


Statements mida in bad faith ara nob protectel. 
Therefore, a dafam story statemait mada ia bad faith 
ia an application for the transfer of a caso, is not 
privileged. KARI SINGH vo Evpeaua, 17 U. W. N. 











297; L4 Cr, L. J. 100; 40 0. 433 635 9 
. Ss. 511 4.33, 630 
e 9 
Penalty —Excqrbitant interast oadefanlb GIT 
—Liquidsted damages 133 
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Planter’s Lapour Act—concld. * P 


Fen ans Act (XXIII of 1871), ss. 4, 

' 6,-04—Collector’s cer tificate to sve—Suif to establish 
annual payment from income of agmindari,-~Whe- 
‘ther restricted to suit for maintenance —Wh ther 
‘covers sutbfor recovery Qf share —Cantellation of gerti- 
ficate by Revenue Board —Ordér ultra vires, 


s 

Where à Collettor’s certficate issued under the 
Pensions Act was ia the following terms: “A. is 
authorised tg file a suit*to establish “the annul pay- 
ment dag to him from the net income ofthe jagir”: 

* Heid, (1) that the certificate was not opin only 
to a suit for maintenance; 

. (2) that it authorised the institution aay of a suit 
for declaring plaiatif’s right to a share and did not 
empower him to file a suit for the recovery of arrears, 
or for accounts or for oe app asah of a Receiver 
or the like reliefs. 

It is nob within the ere of the Board of 
Revenue to revoke or cancel a certificate issued by 
a Collector under the Pensions Act.¢* . 

- Per Sadasiva Aiyar, J—~Rules issued by Govern. 
ment and printedat page 125 of Board’s Standing Ordera 
cannot be considered as rules framed under section Lk 
of the Pensions Act. Š f 

These rales are ultra vires, SUBBA Row v. RAMA 
Row, (1913) M. W. N. 374 3533 


Plaint, amendment of , IBI 


- amendment of—Suit by remote reversioner 
to set aside adoption 212 


— amendment of—Suit for declaration that 
plaintiff's land wrongly included in defendant’s 
settlement— Misdesoription of plot as to number —~ 
Amendment, if absolittely necessary 


wm= ~Disjoinder of parties and causes of action 
. —Rejection — Amendment- -Civil Procedure Code 
(det V of 1908), O. I, r. 6, O. VII, r. 10. 


‘The plaintiffs alleged that'they' jomtly took a 
‘ Joan from the défendants, and mortgaged properties, 
They sted for redemption. The lower Court returned 
the plaint and directed the plaintiffs to file sepurate 
suits. within a.month as in its opinion there was a 
-misjoinder of causes of action: 

' Held, that the decision of the Court was premature 
and ' before it had heard the plaintiffs’ case on the 
point; that the proper course was to return the plaint 
for amendment Mut that ag the order amounted to, 
rejection of the plaint,-it was appeaJable. 

Order 1, rule 2, ancl Order II, rule 6 of the Code 
of ‘Civil Procedure eefer merely to procedure and 
have no application where there is a misjoinder of 
either plaintiffs or causes of action, KristNAPPA 
Cuerty v. MAUNG Haan, 5 Bur. L. T. 284 161 


Pianter’s Labcur Act (Mad. Act XII 
of 1890),° S. 35, scope and meaning of ~Power 
to give direction aféer second punishment—Rejusal to 
obey direction, 


The meaning of the provision in section 35 (i, 
Planter’s Labour Act, is merely that the civil con. 
#?actual obligation does not cease by the Criminal 
Court’s punishment for breach of the contract nnd 
‘not that a matstry or labourer could be punaished in. 
~definitely till he dies. -. 

The Magistrate is empowertd i give “only one 
direction after release of a matstrysor labourer from 
: a first punishment for an offenée and to subject the 














n 


o o 
. ovristry or labourer to one further or second prosecation e 


op punishment fur disobeying the direction tu.combplêbe 
per formance of contracts After the end of the period 
of second punish meri, the Magistrate cannotgive any 


‘further direction: nog can any “further breach of cən- ° 


tract bo trented as a pefusal that can bə puatshed. 
Tho refusa to obey the directioa after the first 
punishment is a Anal refasal andgcannot be treated 
aa. temporary refusal lasting only for theeperiod of 
second punishment. PONGA Miistay v. EMPEROR, 24 
M L.J. $86; 14 Cr. L. J. 79 415 


Pleaders. See Legan PRACTITIONERS. 


Pleading s—Appeltate Coart deciding on ques 


tion not raised ic pleadings 793. 
Averment as to plaintiff's right of 
way nT 212 


Broad issue -Finding of Appellate 
Couré not inconsistent with plevling+—Isaua on 


4 
E ia 








Aisha caine entanet 


dowth-bed gift—-Ualas inflaenss —Pieadings uot 
` ewefully drawa up ~Eifect- §33 
oe < -—-Contradi story statements 553 





ieee ME 





Notics of mistake—Plea of adverse 


poasession 453 — 


agaran wen marka ri Warara 





s porson knowingly aurrenucrine his 
rights ~Adverse possession 733 


Plea not raised before first Court 








Property sold to diferent vendees by 
halves —Suits for possession -Decrses in favour of 
voudees ~ Vendor proved to bə owner of one haif 
suare only in the property 


SN OE a 





Tuking inconsistent positions 875 


Tenant pleading higher status—Right 
to lower status 377 


Alternative pleas—Admission not to be 
disconnected from context. 

A party cannot be allowed to disconnect a so-called 
aduniission in the written statement of his adver sary 
fro:n the context in which ic appears, and use it as 
an unghalitied admission of liability. SRI Ram v. 
Ram Lan, LL A. L. J. 255 


“Implied partnership or family arrange- 
n-ent~ Necessity to plad or raise issue— New case, 
when cannot be made out. 

Wheiea prior agreement of partnership or family 


ent aa a 





Harini 








pap aaa ad 





arringement was not set up in the pleadings and nd » 


issue was joined on the point in, question, a Court 
ought not to go outside tne pleadings to make a case 
of ‘partoership or family arrangement. ILLA SOMANNA 
v. Mappana Serramaa, 13 M. L. T. 302 635. 


“Point of law, if “can be taken at any 





s'age, = 
A point of law can ‘be tuken at anv stage. Temas 
Trimanix v ADU SHARC, i7 U. W., N. 408 Jal 


Mrmr E art aieea 





Niit an proprietrey title -Plaintif not 
a'liwel to alter it inta ane on busis of right to 
minagement of wakf--Wakf -Proof Imperect trust. 
A building wag nsel as a dheurrmsaln | All parsons 


had a right to perform puje in the dhirn msala; and 


the baredri used it on marriage . o@e sion. and for 


meting | Plaintiffs sued for_p»agasston of the dharam: 


sala on the allegation that they. were ownore phorsof. 


~ 


4 
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ii ' Plead IngSs—ooneld. - e m "> . Practice—voneld, : è 
“ The defendant, in his grounds of appeal in two —- Hvidente—Rojéction of evidences whol. 
Courts, ahd the platotiffs throngh“heir Counsel inthe’ sale. e 11 
eChief Court, distinctly alleged the property to bo. J. High Courts power to interfeye with thn 
wak: order of the District Registrar 2 895 


‘Hel lf 1) that the property waa wakf, and that no 


gadahi, of an impæfeot trust arose in the case: 

- (2° that as the plaintiffs based their claim solely on 
an assertion of proprietary rights, their claim must 
fail on failure of the assertion: to allow them to alter 
their claim inte one for ejectment of the defendant 
simply on the ground that the plaintifs, as heirs of 
the dedicator of the property, had the right to arrange 
for the management, wonld be to alter the nature of 

“the ease. Ram Das a, DAULAT Ram, 114 P. W. R. 
1913; 225 P. L.R 1918 807 


Police Act(Vof ISSI as amended 
bv Act VII of 1895). ss. 15 cl. (4), 
16 —Quartering of additional Police— Apportion- 
ment of cost among inhabitants—A pportronment to be 
made by District Magistrate ~Apportionment illegal 
if made by Deputy Magistrate—Renlization of amount 
of apportionment made by Deputy Magistrate, illegal 
—Suit for refund of amownt—Secretary of State, if 

` suit against, rightly brought. 


: The number of Police was increased in certain places 
under section 15 of the Police Act, 1861, and the cost 
nt the increase was apportioned by a Dapnty Magis- 
trate amohe the inhabitants of the places. The 
plaintif appealed to the District Magistrate to alter 
the apportionment, but the appeal was dismissed ` 
and the amonnt assessed on the plaintiff was recovered 
from him under section 16 by distress and presum-. 
ably applied to the maintenance of the Police force as 
provided in that section. Jhe plaintiff br ought an 
action for the refund of the amount against the 
Seoretary of State for India in Council. 

Held, that under section 15 clause (4) ib was the 
‘daty of the District Magistrate to apportion the cost; 
‘and that’ consequently’ the apportionment by the 
Deputy Magistrate was illegal; thut the dismissal of 
the appeal against the Deputy Magistrate's order of 
‘apportionment, did not amount to the making of an 
apportionment by the District Magistrate: that, there- 
fore, the amount of the appoitionmens was not 
legally realised from the “plaintiff and that his snit 
had rightly been brought againste the Secretary -of 
‘State, as the money was at one time at least as 
the disposal of the Local Government. KAILASH 
Cuanpra Nao v. Secretary og Stare, 17 C. W. N. 
816; 17 0. L. J. 216; 400. 452 I 











— Se. I6 || I I2 
Possession*Ejectment suit—Burden of proof 

i 17 

° s meaning of 234 


“Powers sof-Attorny : Construction of pes 











ment— Stamp 135 
Interpretation 907 

‘Practice. See Privy C0UNGIL A PPRAL, 
sad Appellant unable to argue case 364 


———~ in British India and in other parts of 
British Empire—Letters of Administration. 997 


ee Civil dispute—Complaint . 683 





Rule audi altergm prrtem-*Todicativa 
ovidence—Duty of Judicial Officer —Searop of trnth 

857 
“Suit for partial partition, whether main- 
tainable— Objection not taken in Court below nor 
in grounds of appeal to Hich Court—Facts appear- 
ing ou face of plaint— Objection allowed tn bs 
taken-~Liberty to bring fresh suit 855 


— Appellate Court aleciding upon questions 
not raised in pleadings — Pleadings. 

The Aopellate Court is not competent to decide 
upon a question which was not raisel hv anv one of 
the parties in*his pleadings, or covered by the jaanag, 
or even advanced ip the grounds of appeal. Fazat 
Itani v. MUHAMMAD JAN, 79 P. L. R. 1913; 76 PAW. R. 
1913 4 795 
—~ Warrant case—Non-compoundable offence 
~ Withdrawal from prosecution by private complnin- 
ant-—AcquittaL—-Criminal Procedure Code (dct F of 
18981, ss. Ph 258, 345—-Penal Code (Act XLV of 
1860), 3. 408. 


Ina saa case in respect of a non-compoundable 
offence, it is not competent toa Magistrate to enter 
an order of acquittal on a private compliinant’s 
offering to withdraw from the prowecntion. Hwprzor 
v. RancnHop BAWA, 15 Bom. L. R. 61; 14 CR. 4 5 

I 
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Pre-2mption. See, PUNJAB PRE-EMPTION 2 
3 


— Survey-number— Patki-number 








Co-occupant 


Sarena 








s contract of —~ Whether enforceable 
agrrinst covenantor’s heirs—Rule against perpetuities. 


Tf no time is fixed within which the agreement to 
enrivey is to he performed, a contract of pre-em>tion 
cannot be enforced against the heirs of the person 
who entered into the tontract, as being obnoxious to 
the rnla against perpetuities. n 

Ifa man promises that he and his hairs will con- 
vey, the promise mny he enforcéd against himself,’ 
4. e, the promise may be treated as divisible, sn as to 
make it enforceable against him, though it is not 
enforceable against the heirs. KOLATHU ÅIYER v. 
RANGAVADHWHTAR, 24 M. L. J. 84; 13 M. L. T. 179; (1912) 
M. W. N. 183 203 


—— Limitation—Transferee from vendes 
added as defendant—Starting enoint of limitatinn — 
Nature of claim—Parties—Limitation Act (IX of 
1998), s. 22, Sch. I, Arts. 1 120. 


Where inn shit for pre-emption instifntel within 
Imitation against the original vendee, a transferes 
from the original vendee (by assignment of a dato 
previous tothe date of the institution of the snt) ig 
added asa defendant after limitation has expired ng 








¿2gainst the original vendee, the clat.n as against the 


transf*ree is govgrnéd not by Article 10, Sche. 
dule I of the Limitation® Act, but by Ärtice 12), 
and theestarting point of limitation is the date of the 
transfer made by the original vendee in favour of the 
transferee. 


. a. J 4 7 
1699 - INDIAN OASES, č ` "a 918. 
. ha ee 
Pre-ermption—conté. í a - . Rre-emption—eoncid. à n 2 


% e || 

Article 10 applies only to a snifearainst the original 
purchaser nader the sale sought to be‘impeaghed and 
takes no cognizance of the second vendee to whom 
the subject®of the first sale has been transferred 
subsequently. i 

The secoftd vendea nob being a party fo tho sale 
sought ta, bê pre-empted, no cause of agtion accrues 
to the pre-emptor às against him by, reason of 
that sale. 

A right of pre-emption which is sougltt to be en- 
forced by a pre-emptor by suit always arises in res- 
pect of a particular sale which furnishes him with a 
definite cause of action; the only parfies against 
whom he has that cause pf action are the parties to 
the sale sought to be impeached and a subsequent 
transferee from the original vendee is not directly 
concerned in or affected by the suit for prpg-empvion 
as originally brought. . 

The suit as regards the second vendee added asa 
defendant cannot be regarded as a’snit for pre-emp- 
tion. Karan Dap vy. ALI MUHAMMAD, 28 P. W. R, 
1913; 61 P. L. R. 1913; 3L P. R.1919 7O0F. B. 


———- Person acquiring defeasible titlein 
patti—Right to pre-empt. 


A defeasible title to a share in a patti acquired by 
a person does not give him the right to prefempt 
another share in the same patti as a co-sharer. ABDUL 
Guaroor v. GHULAN HUSAIN, 11 A L.J.297 959 


——— Sale— Transfer by virtue of compro- 
mise decree in pre-emption suit—Right of pre-emption 
does not accrue on such transfer. 


A right of pre-emption does not arise upon a trans- 
fer effected by virtue of ae compromise decree in a 
pre-emption suit. For the accrual of the right of 
pre-emption, there must be a person acquiring pro- 
perty by a contractual relation of sale or transfer. 
KHEMAN v. ALADAD, 74 P. W. B. 1913; 195 P. L. R. 
1913 957 




















decree-—-Plaintiff allowed costs 
-—Costsmot directed to be paid with purchase- 
money--Punjab Pre-emption Act (II of 1905), s. 19 
--Deposit---Vendee withdrawing costs from de- 
posited sum—Powe of Court to grant time for 
payment of costs 994 





sermon ——" Paying one anna less 
than pre-emption money by misttke-~Ciril Pro- 
cedure Code (Act V of 1908}, s- 161, O. XX, r. 14. 


It is the duty of the decree-holder in the pre-emp- 
tion case to take all precantions to make sure that 
the reqnirements of the decree are strictly complied 
with. So, where after the pre-emptor had obtained 
possession of the preperty in execution of the decree, 
it wae found that he had, by mistake, paid one anna 
less than the amount fequired to be deposited into 
the Court within the time fixed, he whs made to res- 
tore the property to the vendee judement-debter and 
was not allowed to make up the deficiency. P 

Séction 151, Civil Procednre Code, 1908, is not ap- 
plicable to such a case KANHAYYA Lait v. MOYAM- 
MAD SHAFI Kuay, 3 P. W. R. 1913; 141 P, L. R. 1913 | 

| ° e 609 
Suite? what plaintif has to prore 
in— Burden of proof—Mutation of names ine rerenue 
papers, effect of-—Proprietary title, proof of— Co- 
gharer, what constitutes, . 





‘In a pre-emption suit, the defendants “denied that 
the plaintiffs were c&sharers. The plaintiffs’ names 


wera recorded in the village papers as being in posses- e 
a 


sion of their share in the village: F . ' 

Reld, (1),that the burden of proving that the plaint- 
iffs «were co-shurers lay on them; 4 

(2) that the meré fact that the plainfifie’ names 
were entered in the revenue papers was not sufficient 
to constitute them co-sharers wifhin the meaning of 
that expression as used in Gudh Laws Act, mere mu- 
tation of names in the absence of proprietary title 
being no proof of ownership. Ram PRATAP v. Bris 
PrasaD 26 


Prescription—<Acquisition of limited interest 
of tenant by 12 years’ possession 616 





rR 





x —*.Easement—Right of tenant to 
irrigate field from landlord’s tank—Acquisition of 
right by prescription 5 


Presidency Towns Insolvency Act 
(111 of 1909), S. 15—Undue influence— 


Abuse of process of Court. 


Tho appellant insolvent obtained personal discharge 
in August 19093. In February 1912, he made another 
application for the benefit of the Presidency Towns 
Insolvency which was rejected on the ground that 
subsequent to the order of his personal discharge, he 
had renewed five pro-notes in favour of his? schedule 
creditors and was thereby guilty of fraud on the 
Court and of giving frandulent preference: 


Mell, that as the renewal of the note was alleged 
to have taken place under circumstances amounting 
to exercise of undue influence by the creditors, an order 
under section 15 should be made in the ordinary 
course, unless it was clear that there had been an 
abuse of the process of the Court. 8S. Branon, 
In the matter of, 14 Bom. L. R. 290 54 


eee S. F7—Suit „against 
Oficial Assignee or his agent—Sancttoa of Court or 
of Oficial Asrignee— Suit to set aside a distraint— 
Agreement uth insolvent for mutual set-off of rent 
and lebt—Enforceability— Madras Estates Land Act 
(I of 1908), s. 96, 


A gnit instituted in the ®evenne Court to set aside 





i, 





" a distraint, made By the agent of the Official Assignee, 


for rent due to the insolvent whose property was 
vested in the former, on the gronnd that, by 
agreement with the insolvent the plaintiff was 
entitled to apply the rent due by him to the in. 
solvent towards a debt due to him by the latter, is 
not barred under section 1%of the Presidency Towns 
Insslveacy Act for wantof leave of the Official 
Assignee or of the Court. 


There is no rule of law requiring that leave, 


should be obtained from the Official Assignee gor 
the Insolvency Chart before any snit can be 
instituted against that officer or one claiming nnder 
him. An ingolvent’s property vested inthe Official 
Assignes is not it custodia legis as property in the 
hands ola mere Receiver is, and thereis no con- 
tempt of the auchority of the Court in instituting a enit 
against the Official Assignee with respect to property 
vested :n him and in his possession. Ramagrvea 
Crerry v. ANANTHACHARIAR, 24 M., L.J. 350; 13 M. 
L. T. 308; (1913) M. W. N, 287 


722 - 
e 
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Presidency Towns Insolvency Act ‘Presumption—concld. 
—eoncld. * « ji ® 
i - ~— — of official acts e 651 
- —A——— aan SSe 178 126—Provine on a 4 he 
_ egal Insolvency Act (IIT of 1907), s. s0- Adjudication ~ Partial partition % 604 


| order gtinder, L’residency Towns Insolvency “Act~ 

Vesting of property wherever situate in Official As- 

signee —Auniliary atdp “ ` 
e The Presidenêy Towns Insolvency Act, section 17, 
vests the property of the insolvent in any part of 
British India in the Official] Assignee. 

Therefore, assetgein the Delhi Judge’s Court realis- 
ed by the sale of the property of a person adjudicated 
an insolvent by the Calcutta’ High Court, belong to 
the Otfigial Assignee, Calcutta. rn 

The High Court madean order under section 126 
eof the Presidency Towns Insolvency Act and section- 
50 of the Provincial Insolvency Act so that the Delhi 
Court may acb in aid of the High Couft. JEWANDAS 
JHAWAR, In the matler of, 40 C. 78 908 

— ——— SS. 52, 62, 64 753 


maa —— $ 68 756 
— m + §. 126 908 
Press Act (I of 1910), ss.4(1) (c), 9, 


{ 7-——Paper— Notice—Specification of words—Service 
of notice — Government includes Chief Commissioner 
—Charges against Government or tadividual—Truth 
or falsehood of statements in paper. 
. Where a notice under section 9 of the Press Act, 
1910, specifies the name of the correspondent and the 
headings of the objectionable letters and communica- 
tions, this is a-sufficient compliance of the law as to 
specification. Itis not necessary to specify and quote 
the words or passages alleged to be objectionable 
under section 4 (1) c). 

The Press Act does not provide for an opportunity 
being given to the publisher of showing cause 
against the notice. It is sufficient if every effort is 
made to serve the notice, without delay, on the peti- 
tioner, who was absent from his place of business. 

The wordsGovernment’ is defined in the General 
Clauses Act (X of 1897), section 3 (21), as including 
the Local Governmentas well as the Governmeant of 
India, and in section 3 (29) of the same Act, ‘Local 
Government’ is defined as including ‘a,Chief Com- 
missioner’. The word “Government” in the Press 
Act has the same extended medning 
` Qharges made againsb the Governfhent of the 
Frgutier Province and attacks on the Frontier Gov. 
Srnment ew nomine involve forfeiture of security under 
the Press Act. 

The question whether the statements made ina 
paper are true or false does not concern the Court in 
proceedings under the Press Agt. All (hat the Court 
has to decide is whethér the copies of the newspaper 
in question did or did not contain, passages of the 
natuse specified in section 4 (1). Karam CHAND 2. 
Euppror, 6 P. W. R. 1913 Or; 1gp Cr, L. J. 59; 3 P. 


























L.R. 1913; 14 P. R, 1913 Or. | R 7 
- — ss. 9, 17 347 
Presum ption—Abandonment of Mahan 
—_—— —— Existence of tenancy” 844 
eens em ee Failure to’ produce account books 
— -1 Misconduct 853 


maremen —<$<——ow mama NOn- production of account books 


04 


- ete al 


—— + —= tam Settlement pedigree table 218 


t. 3tolen property fonyd in posses- 
sion of certain porson — Theft * 6834 


— — Of death 


——-&... Of death. 

The ordinary presumption in human nature is that 
the elder man died first. Goran Cranpra Dap 
Goswami v. PADMAPANI GOSWAMI 


Prevention of, Cruelty to Animals 
Act (XI of 1890), S. 3—Ofence committed 
in place which could be witnesced by persons from 
lane —" Piri’, dye, peeparation of,-from cow’s urine. 


The accused tortured his cows by depriving them 
of water, and they werestisd up where their suffer. 
ings could be witnessed by persons from the street: 

Geld, that the crue}ty fell within the purview of 
section 8 of the Prevention of Cruelty to Animals 
Act, 1890. Misri Gors v. ABDUL Latir,17C. W.N, 
332; 14 Cr. L. J. 182 834 


Priority. See Monteace 247 


Salo — Reservation of part consideration 
for mortgage to be afterwards exeonted by vendee 
— Lien for unpaid purchase-money~Mortgage to 

< third party of part of property sold—-Subsequent 
mortgage to vendor—Agreement to mortgage, 
whether extinguishes lien 


Cn a a LING 
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Subrogation— Mortgage 437 


——Unregistered dee accompanied with 
possession—Sabsequent sale by registered deed— 
Efect of possession--Daty of purchaser to inquire 
as to nature of possession 


‘Unregistered mortgage—Bona fide pur- 
chaser under registered sale-deed 24 


Privæte defence, right of 
Proceptre Cops, s. 100 


Private street Š 


Privilege. See Defamation. e 


Privy Council Appeal. See Civin Proce. 
DURE CODE, 1903, s. 110; 9. 45, ` 











See ÜRIMMINAL 
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Practice*-Concurrent tind. 
3, 17 


Practice Concurrent fing- 


ings 





ings of fact, 
The Board will not disturb the conctiwent findings 


of fact by the lower Courts. KRISHNA DAYAL Gir v, 
SECRETARY OF STATE . 


LA 











- — in forma pauperis—A ppli. 
cation for leave to prosecute Privy Council Appeal in 
forma pauperis ~ High Court’s power to grant Ape 
plication, . 5 


The High Court has no power to grant leave to pro- 
secuté an appeal to His Majesty in Council tn Jorma 
pauperis and to exonerat® the ap@ellant from deposit. 
ing the respondents’ costs and paying Council office 
fees. Where such leave*is required, it is necessary 
for a petitioner to apply in England. JAGADANANDA 
ASRAM v. RATENDRA Roy, 17 C. L. J, 381 


1094 
Privy Council Appeal-sconold, 2 





nd 
of gengral importance. 

In af applieation for J¢ave to appeal to the Privy 
Council, two questions of law were raised: first, whe- 
ther thé burden layeupon a mortgageé, who had taken 
a montgêne from the manager of a jojat Hindu family, 
ta prove that the debt was incurred {or family neces- 
siy, and second, whether if the debt was not so in- 
eurred, the interest of the mortgagof alone could be 
sold in enforcement of the mortgage: 

Held, that the questions raised were substantial 
questions of law of general import&nce and that, 
therefore, the case was a fb one for appeal to the 
Privy Council, Anant Ram v. Sueoras Sinau 305 


Probate. See PROBATE AND ADMINISTRATION ACT; 
WIL, a. i . 








+ 
Practicein British India and other parts 
of British empire 4 907 


Probate and Administration Act 
(V oF 1881), s. 3. 1005 
m= Gy Q—Succession Act (X 
of 1865), s. 184-——-Will— Probate— Grant of Probate 
to some executors—Subsequent application by remain- 

ing executor—- Practice. ii 
, The grant of a Probate to some of the executors of 
a, Will does not debar the remaining executor to apply 
for a Probate of the Will. 

In such a case, the Probate should be granted to 
the subsequent applicant jointly with the executors to 
whom the Probate had already been granted. In the 
goods of Sardar Amrik SINGH, 42 P. L. R. 1913; 110 P. 
W. R. 1913 s I6 














——— S, 33 378 


S.a 104-—~Decree-holder’s 
claims against . estute—-Decree-holder distinguished 
from ordinary creditor—Application for execution not 
precluded—Succession Act (X of 1865), s. 282— Civil 
Précedure Code (Act V of 1908), 8. 52. . 

. Section 104 of the Probate and Administration Act 

merely lays down a rule of-procedure as to the equal 

and rateable payment of all debts of an estate and 

does not preclude a creditor, who has obtained a 

decree against the estate of a deceased person, from 

applying for the execution cf such decree. Ma Min 

Dwe v, SaunmucamM Cuetty,5 Bur. L. T. 288; 6 h. 

B. K. 158 . 510 


Professional misconduct. See Lecar 
PRACTITIONERS ACT, 8.13 


Promissory~note — Unconditional under- 
taking to pay-—Surety signing as principal G96 


me wen in favour of minor—- Vali- 


dity + 
Prosecution, meaning of 737 


"Prostitution. See Pesan Cons, s. 872. 


Provincial Insolvency Act (HI cf 
1907), SS. 6, 14—Progedure—Broof of in- 
solvency and right®oj credits te make an application 
an insolvency: > * R 
One of the several credittrs made an application 

to have the ‘debtor declared insolvent. The debtor 


‘appeared and made a certain statement which went 
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Substantial question of law 


i e 
Public conveyance = Hand-drawn lorry 
: 414 -~ 
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_ £1918 
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a 


Provincial Insolyency A 


to prove that he had committed an act of Insolvenoy, 
No other proof was given and the debtor Was de- 
clared insolvent: « a . 
Held, that the statement made by the debtor *wag 
ample proof of the act of insolvency and the right 
of the creditor éo filfthe apMication, CAAINI Ram 
v, HANNU < j 72 





16— Adjudication order—Abuse gf process of Court 
~—Tiaud—“‘Any sufficient cause”—“Satisfied by the 
debtor.” ° 
The words ‘for any sufficiert cause? in sub. 
section 1 of section 15 of the Provincial Insolvency 
Act of 1907, are governed by the words ‘satisfied by the 
debtor’ in the same sub-section., A Court is, therefore, 
bound to pass An adjudication order on a debtor's po. 
tition if he is entitled to present an insolvency pebi- 
tion under the provisions of sub-section 2 of section 6, 
A Court exercising jurisdiction under the Provin- 
cial Insolvency Act, 1907, has power to reject or dis. 
miss a petition for adjudication agan insolvent if 
such petition appears to bean abuse of the process 
of the Court, either before or after the adjudication. 
According to Hnglish cases, nothing short of obvious 
fraud on the part of a debtor would render him Jiable 
to have his petition rejected or dismissed on the 
ground of its being an abuse of process of Court. 
TYN Ya v. BUBAYA PILLAY, 5 Bur. L. Te ay 6 L.B, 








R. 146 OF. B. 

—_—_ +. — S. 14 729 
———— — —-~-— SS. [I5 (1), I6 500 
—— -— ——'sS. 50 908. 


Provincia! Small Cause Courts Act 

> (IX of 1887), S. 23—Return of plaint Jor 
presentation to proper Civil Court — Title to immoves 
able property— Refusal by Civil Court to entertain 
plaint— Jurisdiction. 

When a Small Cause Court refers a chse to the 
regular Civil Court under section 23 of the Provincial 
Smalf Cause Courts Act, because in its opinion title to 
immoveable property should be investigated in the 
case, the refula® Civil Couré has no jurisdiction to 
refuse to entertain the plaint. Cuanoern BADAN Kor 
vu. SHEODMAR QRASAD 325 


Sch. H, Art, 13— 
Suit to recover Jerry toll—Small Cause suit. ~ * e 
A suit to recover ferry toll isnot cognizable by the 

Small Canse Court. ABDUL HAMID Kuan v. BABU Lan, 

LL A. L. J. 183; 35 A. 156 ' 282 


m — Art. 35 (suit for 
damages for illegal, aitachment— Jurisdiction—Small 
Caure suit. = 
Defendant, in execution of a decree, illegally attach» 

odan eika and pony Which were suhsagquently released 

on objection. «The plaintif brought a suit for com- 
pensation for illegal attachment of the property in 
the Small Cause Ceurt: 

Held, thas the Small Cause Court had no jurisdic. 
tion to entertain this suit, asthe suit was excepted 
from ite cognizance under Article 35 (7) of the Small 
Cause Courts Act. MUZAFFAR Husain v. BIBAN, li 
A. L. J. 91 .e 695 
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plied on hire 


st—concla * - 


—— 9s. 6 (3), 15 (1),- 
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Public Conveyances Act (Bom. Act 
WJ of 1853) ss. I, 7—Public conveyance~ 
"diand- -drawn lorry plied for hire. 


A hand-drawa lorry, plied for 
conveyauce within the meaning 
veynnees Ack, 1863. ° 

& public conveyance need not necessarily be a con- 
veyance drawa by horses or other agimals. EMPEROR 
Y. E Hapusuat, 15- Box. L. R. 65; 14 Cr. L. 
J. 78 ss ? . 


4 
Public document, See Evivence Act,s 74. 
— Settlement Pedigree-table 
250 


hire, is a public 
of the Public Gon- 
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Public hignway—Village pathway—Suwit to 
vindicate right to village pathway, whether maintain. 
able in absence of special damage —Civil Procedure 
Code (Act XIF of 1832), a. 80. 


There is a distinction between a public highway 
and a road aver whicn a section of the public, as for 
instance, the inhybitants of a particular locality, 
might have a right of way. A suit is maintain- 
able under section 30 of the Civil Procedure Code of 
1832 on behalf of a plaintiff and his co-villagers to 
vindicate their right to a village pathway obstructed 
by the defendant, even in the absence of any special 
damage. Kant HARAN NASKAR v. Las KUMAR 
Sarpar, 17 0. W. N. 73 


Public policy—Contract of marriage —Stipula- 
tion to pay damages in the event of breach— Emn- 
forceability of contract 5] 








? —--—< Restraint of trade 183 
Public street 267 
Pu man Courts Act (XVIII of 1884), 


S. 7 , (A)~Revision —inter locutory order —Part- 
nership account suit—Faluation—Court-fee—Plaint. 

. ¿fs statement as defendant in connected suit — Value 
to-be attached to statements of defendant-~Court Fees 
“Act (VII of 1870), ss. 7 (IT) (f) 11. 


In a guit for accounts and for profits of a partner- 
ship, plaintiff valued his suit for purposes of jurisdic- 
tion and Court-fees at Rs. 1,100. The Court fonnd 


- - that in a connected suit, the plaintiff (theh defendant) 


é 


estimated his share of the profits at from Rs. 030,000 
to Rs, 85,0U0 and hence directed the plaintiff to pay 
‘enhanced Court-fee calculated on Re. 3,000: 

Held, that the order being pterlocutory, the Chief 
Court ordinarily would not interferg; and that the 
circumstances of the case were not so unusual as to 
jastify interference. 

Obiter dictum—The mere fact that the plaintiff 
may, as a defendant in another suit, have estimated 
his share of profits at Rs 30,090, is hardly a sufficient 
reason for assuming that he hopes to recover Rs. 30,00) 
in the present suit. s 

Statements made by a defendant are not necessarily 
to be taken at their face value. SANT SINGH v. NATHU 
Mr, 115 P. L. R. 1913; 94 P. W. R, 1918 480 


p E Sa MO (1) (a)—Interlo. 
< gutory order ` 480 











—_— 70 (1) (a)—Plea 
not adjudicated. 


Gmission to adjudicate a plea is aegood ground for © 


revision under section 70 (t) (a) of Act XVIL of 
1884. Marara Das v, Kastar Devi, 6 P. W.R, 1918; 
‘140 Peli: R. 9L GI 
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Punjab Courts Act (IV of 1912), 


S. 7O—Revision —Dilatoriness of petitioner, 


pee revisién was applied for about 17 mortths 
after the lower Appellate Court had passed its decree, 
and no satisfactory explanation was forthcoming for 
the delay: 


Held, that it was not fairo the refpondedt that 
the case should þe gone into on revision when the 
petitioner was extraordinarily dil&tory. FAZAL [LAHI 
v. MUHAMMAD Jay, 79 P. L. R. 1913; 76 Pow. R. 
1913 ° 795 


Punjab Lad Revenue Act (XVII of 

1887), S. 44 218 
aan —— —— §, 58 (2) (XVID 

i ; 452 


—— m S 158 796 


— S. I5B.( D (2) —Juris. 
diction of Civil®or Revenue Court—Question of title — 
Partition of shamilat, 


Cail 








A. was owner of $ share of a village. His heira 
alienated the properéy to several persons including 
plaintiff, who’ alleged that he was owner of 
23 biswas share and a specific area of 36 bighas, 18 
biswas. Before the Revenue Officer, the other alienees 
contended that the alienation to the plaintif was of 
a specifie area only and not of a share. Plaintif sued 
for partition. The dispute between the parties was 
as to the nature of the several alienations, ie., whether 
they were of shares or of specificareas. Some alienses 
claimed precedence of the plaintif on the ground that 
they were innocent alienees, ignorant of the alienas 
tion to him, which was, moreover, fictitious. The 
title of the alienees to part of the area claimed by them 
was also disputed: . 


Heid, that having regard to the case set up by the 
plaintiff and the nature of the suit, which distinctly 
raised questions of title, the jurisdiction of the Civil 
Court to hear the suit was not barred by section 1583 
(1) (2) of the Punjab Land Revenne Act. 


A syit for partition of common land will lig in a 
Civil Court so far as it seeks the determination of the 
plaintiff’s share and a figding that his ‘right to par- 
tition is in accordance with such share. MADAN 
MOHAN UAL v ABDUL RAHMAN, _ L. R. 1913; 58 
PR. W. R. 1918 356 


Punjab Limitation Act a of bp 
Pana) Loans Limitation Act (I of 
1904) 763 


Punjab Pre-emption Act (If of 
1905), ss. Il, I 2—Pre-emption — Watver— 
Father's waiver when binding on san, ` 


A pre-emptor, who claims under the proviso to 
section 11 of the Punjab Pre- emption Act II of 1905, 
is bound by thé waiver of his father, althongh 
it is not so in cases governed by section 12 of the 
Act. SHAM SINGH v. Suge. SINGH, 2 P. W. R. IRA; 
143 P. L. R. 1913; 24 P. R. 1913 59S 


S. I2 
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ea —r  S. I2 (A) Sale by hus. 
band to wife—Uustom—Sudkession — Widow, and 
.reversiongrs~—Oyler of precedence: . : 





* 
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A widow takes by succession to her hugban(d and takes | 


precedence of her husband’s révergicners ia the order 
of succession under section 12¢(a) of the Punjab Pre- 
emptioneAct. Hence in the case of a saleof land by a 
male proprietor to his wife, the reversionera of tha 
proprietor ave not entijled to pre-empt the land as 
against the vendee. MAHOMED Kaan V. AKBAR KHAN, 
84 P. LER, 1913; 83eP. W. R., 1913; 70 P. R. 108 A 
+ 


. 

—— : ss. 12 (Iq), Second- 
ly, 14—Pre-emptor and vendee equally related — 
Fre-emptor also co-sharer in holding — Preferential 
might — Dismissal of suit in case of equal right—Civtl 
Procedure Code (Act V of 1908), s. 148—Ewtension 
of time—Pre-emption decree. : 


Where both the pre-emptor and the vendee are 
agnates of the vendar, equally related to him, but the 
pre-emptor is also a co-sharer in the holding, a portion 
of which is sought to be pre-empted, the pre-emptor 
ia entitled to a preferential right. 

When both the pre-emptor and the vendee have 
equal right of pre-emption, the sait of the pre-emptor 
must fail. å 

Obiter dictum:—The purchase-money due unler a 
pre-emption decreo was to be paid by 10th December. 
The money was remitted by money order on Sth De- 
cember but was not paid by the Post Office until 6th 
January 1912: ° 

Held, (1) that the delay was not due to any faalt of 
the decree-holder; 

(2) that the Court could extend the time under 
section 148 of the Civil Procedure Code. NABA ~. 
PATHANA, 53 P. L. R. 1918; 72 P. W. R. 1918; 60 P. R. 
1913 &6 











a — S. 14—Rival pre-emptors 
—~Eguatl right in respect of portion of Zand—Superior 
right in respect of other portion. 


In suits for pre-emption by rival pre-emptors, if 
the pre-emptors stand on equal footing as regards a 
portion only of the land sold, that portion must be 
shared by both the pre-emptors in accordance with 
the provisions of section 14 of the Punjab Pre-emp- 
tion Act. 5 

Superiority as regards a portion of the land sold 
does not enable one proprietor to exclude his rival 
entirely, CHANDA SINGH v. ISMAILII, 46 P. W. R. 
1913; 95 P. L. R.g9l8; 75 P. R. 1913 53 


seca age POs 
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Punjab Tenancy Act (XVI of 1887), 
ss. 4 (7), 5 (2) (dad), 84—“Lenant”, meaning 
of —Occupancy riyhis—Right of jagirdar’s descendant 
—Revision—Failure to exercise jurisdiction. 


TË the otherconditions of clause fd}, section 5 (1) 
of the Punjab Teuancy Act, are satisfied, a successor 
or descendant of a jagirdar or ew-jagirdar is entitled 
to maintain a claim 4nder the clause for occupancy. 
rights. . 

Section 4 (7) of the Act defines a “tenant” as in- 
cluding the predecessors and succeasors-in-interest of 
atenant. There was no such definition in the Act of 
1868. ‘This important extension of the meaning of 
the term “tenant” has had the elfect of rendaring no 
longer applicable the rulings which limited, the ac- 
quisition of ocoupancyerights ina manner excluding 
the claims of those who wera only *descanlants and 


wee 


{1913 


Punjab Tenancy Act—concit. : 


? 46 
representatives and not the 6riginal benants bo whom 
the qualifying incidents pertained. 4 z 

Where the lower Court rejected n claim to occu- _ 
pancy-rights onethe ground that the cmimant was 
only a descend int of a jagirdar: e 

Held, that the case was one for the exercises of 
~evisional powers finder section 84 of the Tenancy 
Act, as the facts on the record, warranted a finding 
of declaration *of rights of occugamy and in 
declining to give the declaration. thera was a failure 
uo exercise jurisdiction sulfictent to` justify interfer- 
ence in revision. Surv DYAL v. Pagiras SINGH, 7 P. 
KR. 1912 Rev.; 178 P. L. R. 1914 56 

——— S. 5(1) (bd) 56 

gini BO 558 
——— m Sa 59 (3)—Occupancy 
rights—Mortgage by widow in possession Right of 
mortgagee to Petain possession on her death — Necessity 

—— Assent of landlord, whether binding on vever- 

sionary heir. 

A mortgage of occupancy rights by a widow, whee 
iher for necessity or not, is void, under section 59 (3), 
Punjab Tenancy Act, even if is receives the assent of 
the landlord, anda reversionary heir is entitled to 
take possession of the land withont payment, on the 
death of the widow. ALLAH Ditta v. Hassan, 26 P. 
W. R, 1913; 50 P. L. R. 1913 623 

m a Sa 77 (3) 796 
56 © 


Tamam ne Sa Ed > 
-——-—— $§ IIHI, 112 598 


Railways Act (IX of 1890), S. 72, cl. 
(2) ()—Risk note form B—Short delivery of goods 
— Liability of Railway Company—Contract in risk 
note —Not contrary to public policy. 

The special agreement known as “Risk Note, Form 
iy sanctioned by the Governor-General in Council 

under section 72 cl. (2) (0) of the Railways Act, 1890, 

absolvesa Railway Company from all liability for short 

delivery of goods from any cause whatsoever, bib 
tane Company is liable forthe loss of a whole cone 

sgnment or one or more complete packages out of a 

consiggment, 

The contract embodied in the risk note is nob 
contrary to pyblig policy. Winniam DRING v. S16 
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_ Prosap BHAKAT, 17 ©. W. N. 529 


rateable distribution. See Civin Pro- 
CEDURE Cope, 1908, s. 73. 


“ 4, “ 
NECEIVEN—Appointment of permanent Receiver À 
—Jurisdiction of Court 961 


Appointment by Civil Court, pending ques« 
tion of appointment of common manager — Bengal 
Tenancy Act (FIII of 1885), sa. 98 to .00 -Cavil 
l'vocedure Code (Act V of 1908), O. XL — Making out 
strong case for appointment of Receiver, whether neges- 
sary when some provision is to be made for min iges 
ment of estate--Cowst of Appeal, wh& miy dgsturb 
selection of Receiver by Court below—Receiver to be 
disinterested in subject-matter of suit. 

Taere can be no objection in law to the appointment 
of a Receiver dy a Civil Court in respect of a certuia 
property, when tlle questiun of appointment uf a com- 
mu manager in respect of tha sama proparty, un.er 
tha Bengal Tenancy Act, is pending before the 
District Judge. . 








| Ld j 6 e A e . | 
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? Receiver—conciå. . _ Registration Act (II of 1877), 9. 17 
2 (10) Sub-leage by raiyat 791 


Where some provision for the management of a 
certajn estate is urgently caled for either by’ 
the appointment of a common manager or of a. 

eceiver, there being no one’ in effective pos- 
session of the estate to collect tHe rents and pay the 
. Government revenug, there ig no necessity for making 
out a stropg wase fof the appointmeht of a Receiver, 
because the Court can hardly go wrong in making 
such an appointment. 

A Court of Appeal will not, except in an extreme 
case, disturb the selection of a Receiver by the Court 
below, unless there be some overwhelming objection 
in point df propriety or choice or some fatal objec- 
tion in principle. 

A Receiver should be an impartial person and wholly 
disinterested in the subject-matter of the suit. JIBA- 
NESSA KHATUN v. MAJIDUNNESSA Kuaton, 17 C. Ti N. 
581 


Rectification of compromise, 
for—Compromise merged in deores 
Redemption. See MoRTGAGE -—HEDEMPTION. 


Reference. See Civiu Procepure Cops, 1908, 
s. 118, O, XLVI. 


Registration--Application to Revenue Court 
for mutation 766 


suit 








Document authorising adoption 
and givifig widow life-estate in case of dispute with 
adopted son 


Registration Act (VIII of 1871), S. 
18—Transfer of Property Act (IV of 1882), s. 54— 
Registration —Priority— Unregistered deed accom- 
panied with possession—Subsequent sale by registered 
deed —Effect of possession—Duty of purchaser to 
inquire as to nature of possession—Registration Act 
(TIL of 1877), ss. 49, 50—Registratien Act (XVI of 
1908), ss. 47, 50. - 


The Registration Act of 1871, merely enacted that 
a document, which purported to convey property- of 
the value of over Rs. 100, must be registezed, and 
where the value of the property was set out in the 
document as Rs. 99, although it was worth more than 
Rs. 100, the document on the face of it was not com- 
pulsorily registrable. The ‘fransfer of Property Act 
now lays down that no transfer of®property worth 
over Rs. 100 can be made except by a registered 


“ document. 


One A. mortgaged some land 
mortgage in 1859 to B. for Rs. 75. In 1877, Æ. sold 
the equity of redemption to B, by an unregistered 
deed of sale. O. purchasedethe land in 1909 from 
the heirs of 4. by a registered deed of sale, and sued 
for redemption. He was met with the plea that as 

_B had purchased the equity of redemption, there 
was nothing go redeem: s ` 


+ 

Held, that as O. knew that B. “was in possession 
as usufructuary mortgagee, it was C.’s duty to inquire 
as to the nature of his possession instead of assuming 
that the usufructuary mortgage contirfied; and that, 
therefore, the subsequent registered sale of the land 
to C. could give him no priority over the unregistered 
purchase made by B. so long ago as 1877, UMESH 
CHaffnra HALDAR v UMESH OHANDRA, BAG 46 


in usufructuary 


rate cee retro S. 21—Descripigon of pro- 
perty—Error in part of deseription—Sufficgent identi- 
fication—Registration already effegted mot void— 
Decree on mortgage-—-Merger—Mortgage unenforceable 
aftér decree*becoming time-bagred. ° 


Section 21 ef the Indian Registration * Aet, 1877, 
merely prowdes that a non-testamentary docu- 
ment relating to immoveable property should contain 
a description of such property sufficient to identify 
the same. . 

A sale-deed having been registered, the registration 
cannot be vitiated merely by resson of there being 
an errorin a part of the description which may well 
be disregarded. f 

Where the name of the village, the pargana and the 
District, in, which the village is situate, are correctly 
given in a registered deed, a mistake in the name of 
the tuppa alone is insufficient to vitiate registration. 

Where a decree obtained on the basis of a mortgage 
becomes time-barred, the mortgage itself, having 
merged in the deckee, cannot be enforced. PARSOTAM 
Das v. PATESRI PRATAP NARAYAN SINGH, 11 A. L. J. 
241; 85 A, 250 92 


— —— SS. 49 


—.—_ ramamu Sa 50 





46 
46, 724 


——— Sa 77 —Refusal lo register, suit 
in case of-—Application for registration of deed, struck 
off—Application for review—Final order of refusal— 
Limitation for suit to be counted from what date. 


Where an application for the registration of a deed 
was struck off, and a review of that order was applied 
for and notice was issued to the opposite party who 
appeared and denied execution of the deed and the 
Registrar, after taking evidence, refused to register 
it: 

Held, that a suit for the registration of the deads 
filed within thirty days from the second order of the 
Registrar, was within time under section 77 of the 
Regigtration Act, 1877. SAJAD v. BARODA, PROSAD 
Cuowpuury, 17 C. W. N. 585;180.L.5.45 450 


Registration Act (XVI of 1908), S. 
32—Presentation for registraMon—Assent of person 
who was competent to present doasment for registra. 
tion. : 








Where, prior to the registration òf a document by 
the Sub-Registrar, a person, whg is competent to pre- 
sent the document for’ registration, is present before 
the Sub-Registrar, and assents to the registration, the 
requirements of the Registration Act are sufficiently 
complied with. Atma Ram v. UGRA Sain, 11 A. L.J. 
99; 35 A. 184 .. 69 











Sı 32—Presentation of docu- 
ment for registration by son of executant——Not valid 
presentation. ° 


_A mortgage deed was presented to the Sub. 
Registrar by the son ofthe mortgagor for refis- 
tration. The son was not authorised to present the 
document for registration as provided by section 
82 of thg Registration Act. Subsequently, a com- 
mission was issued t4 a clerkeof the Sub-Registrar to 


go to the house of the mortgagor to obtain hig 
® 


=” a s 
admission; 


‘ 
> 


+ = . $ 
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Registration Act—(1908)—concld. , ° - Religious Institution. See MUT; Monga 
èe MADAN Law—Wakr. - ° 2, Kl” 


Held, that the document was "not validly presented 
for registration. Batpgo v. E»warp GARDNER" 286 
2 


———— aaa aman $$. $7, 50 46 
Se ee Sa T Sı 48 ° -533 
i a Tan ss. 63, 82 (a) 662 
Religious Endowment. See Hinpv Law 

* IDOL 4 961 








No provision made as to 
management of endowed property — Fowader of endow- 
ment can nominate trustees at any time before his 
death-—Revocation of uppointment: 


When a Hindu creates an endowment ofa temple 
or a shrine and does not provide by the endowment 
for the management of the property “after him, the 
right to nominate trustees remgins vested in him 
until his death and continues to his heirs after him. 
SUKHBIR SINGH v. NIHAL SINGH 23 


Religious Endowments Act (XX of 
I 863)—Dharmakarta of temple and temple Qom- 
mittee, relations between— Duty of Dharmakarta to 
submit accounts to Committee-—Dismissal of Dharma- 
karta for not voluntarily submitting accounts—Com- 
mittee calling for accounts after order of dismissal 
attaching conditions for re-instatement-~Failure of 
Dharmakarta to render accounts—Dharamakarta’s 
absence from the place where tempie is sttuate—Doing 
duty by agent-—Failure to furnish security. 


The Committee of a “temple cannot dismiss the 
Dharmakaria, under the ppwers vested in them under 
Act XX of 1863, on the ground that the Dharmakarta 
did not voluntarily render accounts for any particular 
period. Bofore exercising that privilege of dismissal, 
the Committee are bound to call for accounts from 
the Dharmakarta, and the dismissal will be valid 
only on the latter’s failure to comply with the 
order, 


eo 

An illegal order of dismissal of the Dharmakarta by 
the temple Committee will net be validated by the 
fact that the latter propose to re-consider their order 
of dismissal if the Dharmakarta agrees to a list of 
conditions, embodying a condition that the Dharama-. 
katra would submit accounts, andethe Dharnakarta 
refuses to do so unless he be recognized as trustee. 


The Dharmakarta ‘of a temple cannot be dismissed 
merely by reason of his absence from the place where 
the temple is situate, if at the time of his appoint- 
ment, the Committee was aware that he could not 
continuously reside in the place and allowed him to 
perform his duties by an agent andif, in other res- 
pects, the duties of the office were efliciently carried 
on without any injury or pecuniary, loss or loss of 
prestige to the temple. 


Act XX of 1863 does not require the Dharmekata 
of a temple to furnish security before heis called on 
to do so, and his failure to voluntarily furnish secu- 
rity will not be a valid ground for his dismissal. The 
dismissal cannot be validatdd ky the Commsittee sub- 
sequently asking fof security. ° ABHINAVOTHANDA 
VIDYARANYA BHARATHI Swami % Aboni Barema Row 








Sma Miran Hayat khankak, Mu- 
zaffargarh Tahsil—BSuccession to gaddimashin’s pro- 
perty—Balka preferred to natural descendants- 
Senior and junior balka j 511 


nny t Right Of worship in temple 
carrying emoluments—Alienation by office-holder, 
whether confers any right on alienee—Acquisition of 
right by prescription—Office divided into parts— 
Prescriptive right to minor part, whether carries the 
right to the major part. 


No right to perform a certain worship in a temple 
which has certain emoluments attached to it can be 
claimed by virtue of an alienation of the right from 
the office-holder. Such an alienation is invalid 
in law and does wot confer any right on the alienee. 


A right to perform a kind of worship in a temple, as 
stupavanam, 4. e, bathing the idol, offering neivethiyam 
and deeparathana, can be acquired by prescriptior. 





Where the rightof worship is divisible into sepa- 
rate parts, the acquisition of a prescriptive right to 
perform a minor worship will not carry with it the 
right to perform the major worship. 


(Quere:—~Whether any prescriptive right can be 
acguired to perform the minor part of a worship 
aloae? IYYADURAL GURUKKAL v. RamasawMy 
GuURUKKAL ® 


Relinquishment of tenancy after mortgage, 
effect of | 383 


Rent. See LANDLORD AND Tenant; LEASE. 
—_..— g tender how to be made 


442 


wey liability to pay—Tenure—Purchase at emecu- 
tion sale by two brothers—Partition—Tenure falling 
ta one brother's share—Tiability of other brother to 
pay zemindar’s rent—Bengal Tenancy Act (VIII of ` 
1885), ss. 11, 12—-Transfer on partition, not included 
in section 12—Transfer on partition need hot be re- 
gistered or notified—Transfer of Property Act (IV of 
1882)* 3. 108, cl. (7) —Liability of lessee does not 
cease on transfer— Whether section covers case of 
assignee of leSsee.® 


The plaintiff bought #share of a tenure in execu- 
tioun of a decree, &cting on behalf of himself and his 
brothers. Subsequently, a partition was effected be- 
tween the brothers, and the share of the tenure fell 
to the share of the plaintiff’s brother: 


Held, that the offech of the partition was to free 
the plaintiff from his liability for rent to the zemin- 
dar. s 


e 

Section 12 of the Bengal Tenancy Act, the oper- 
ation of which is confined to transfers by sale, gift gr 
mortgage, does not APY to a transfer on partition 
which implies a gran or exchange,” and which 
may, therefore, be effected without the necessity 
of the registration and notice required by that sec- 
tion. 


a 
Section 108 (7) of the Transfer of Property Act 
provides that the liabilities of a lessee to his leesor 
do :10b cease on a transfer; it does not touch the case 
of the assignee of the lessee. Ram DHAN Dwar v. 
SHARUP HANDRA Sen * 479 


Vol, XVIIL] 
e Rent—doncla. ° 


2 9b 


decree obiaified by ticcadar— Transfer of 

decree to iandlord— Application 
expiration of ttecca—Exeontion, 

e able . 

t Instalment dedree in a regt suit 











sult—Deffnce that tenan? evicted by title 
paramount— Whether good defence—Plea to be 
taken in time . 

64 


See Cryin Proce- 








S imitation 


Representative suit. 
DURE CoDE, 1882, s. 30. 


Res judicata, See Crivin Procepure Cops, 
1882, s. 13; Crvin, PRocepurs Cops, 1908, s. 11. 

4 ——Exeontion of Georee—Order to 
reduce amount claimed—No notice to other party 
—Appeal, failure to prefer--Binding character of 
order 607 





Morigage—Redemption—Prelimi- 
nary decree—Mortgageo not obtaining order abso- 
lute for sale—Second suit for redemption: not 
barred 32 


A 








— Suit for possession on the allega- 
tion that defendants were formerly occupancy 
tenants but had nothing to do with land now— 
Previous*suit to contest notice of ejectment 916 


—— ———Prior suit-~Declaration—Status of 
family—elf-acquisition— Will— Construction — In. 
tention of testater—Meaning of ‘Wills defeating 
reversion —TLife-estate or estate of inheritance-— 
Succession Act (X of 1865), s. 82-—Hindu Wills Act 
(XXI of 1870). i 


A., a Hindu, made a Will in 1893, purporting to deal 
with his property as self-acquisition, by which he 
pave the suit houses to the widow of his brother and 
to his widow. The plaintiff’s grandfather brought a 
suit in 1893 for a declaration that the family was 
undivided and that the Will executed by A. was, there- 
fore, void. The Court held that the famify was 
divided and that A, had the power to make the Will. 
The present suit was brought by the “plaintiff for a 
declaration that he was the§ nearest reversioner to 
the widows and that a sale by the widows made to 
satisfy a certain decree was not binding on him: 








e © Held, that as the question as fo the nature of the 


estate which the widows took under the Will of A. was 
notin issue in the prior suit, the present suit was not 
barred by res judicata, 


It is not necessary for a plaintiff to put forwarda - 


claim and also an alternative inconsistent claim on 
which he relies. 
ection 82 of the Indian Succession Act by virtue 

of the provisions of Hindu Wills Act applies to the 
case pf a Wilf by a Hindu, i 

In construing a Will, the intentién of the testator 
should be ascertained. For the purpose of ascertain. 
ing the intention, the Will should be read by light of 
gurrounding circumstances. a. 

In the Will there was no distinct statement that the 
property was to be taken by the widows. It was 
stated that the documents of the two houses be. 


en should be taken by the widows. In the 
hae 
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for execution after. 
whether maintain- 
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Res Judjcata—couold. f 


same Will, another house was nade over to another 
person in full ownership and apt words, were used 
for the purpose. . 

The widows had already been resiging inethe houses 
bequeathed to them under an agreement which 
gave them the right to have the houses for their 
life-time. . 

Held, that the Will did not confer an absolite estate 
on the widdws but only a life-estate. DHANAPALA 
CHBTIY v. ANANTHA Cuerty, 13 M. L. T. 305; 24 M. 
L, J. 418; (1913) M. W. N. 322 


Restitution of conjugal righis—Same 
question decided in two swits—Appeal in one suit— 
Legal cruelty. . P 
S. brought a suit for her dower against her husband 

and the husband brought a suit for restitution of 

conjugal yights against her. Ip both suits which 
were tried tegether, the issue was raised svhether 
the wife had been divorced. 

The Court of first ‘instance decided that no divorce 
had taken placeand made a decree for restitution of 
conjugal rights. %. appealed against the decree for 
restitution but not against the decree in the dower 
suits 

Heid, thatthe decision as to divorce had become 
final by res judicata, and could not be determined 
again. 

Where legal cruelty to wife is established, a suit 
for restitution of conjugal right ought not to be dee. 
reed. Lan MUHAMMAD v. SHAKURAN 867 


Restitution —Court—Inherent power—Suit for 
declaring ownership of property attached and sold in 
execution——Haecution of decree in such suit by resto. 
ing property to owner. ° 


The Court has, independently of statute, an in- 
herent power to order restitution. It is both its right 
and duty to prevent its proceedings being made the 
cause of injustice and, therefore, to order the resti- 
tution of the thiug improperly taken and generally 
torestore the party to the position he would have 
occupied but for its erroneous order since Yfeversed. 
It is immaterial whether the erroneous action of the 
Court was due to carrying into effect a wrong decree 
or whether it was due to execution proceedings 
wrongly conceived for the purposg of carrying out 
“a, right decree. ° 

Where propert attached and sold in execution of a 
decree is subsequently held, in a suit for declaration, 
as not liable to attachment, the Court has inherent 
power to order restitution to successful claimant. 
Ma NYRIN Bra v. NIZAMAT ALI, b BUR. L. T. 238 








—— OF CONJ ugalrights, deorce 
for— Effect on order of maintenance 658 


Same question decided in 
two suits—A ppbal in one suit—Legal cruelty 867 
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om em anana aan mney SUE for—Wife absent— 
Decision as to factum of marriage--No bar to debi- 
sion of same point in subsequent suit 007 
Revenue Sale Law (Act XI of 1859), 
sa 3G—Suit against’ certified purchaser —Specific 
performance of contract to convey property when pur- 
chased ab revenue sqle— Declaratory suit—Consequen- 
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Revenue Sale Law-—concld, | | Right to SUC—concid, o oS ee 
tal relief-— Construction of sectign 36 to be strict and —— Secretary Sf state—Swit* for fe G 
not liberal. . o. < fund of amount of cost of additional Police * appor- 
The plaintiff requested the defendant to watch a tioned by Deputy Magistrate ' 112 


revenue sale and*to offer bids on behalf of the plain- 
tif. The defendant agreed to do so, and to convey 
the property to the plaintiff, should he be able to make 
the purchase. The defendant offered bids in his own 
name and became the purchaser. He then received 
from the plaintiff the amount (one-fourth of the pur- 
chase-money) necessary to be depositéd then, and 
deposited it in the Collectorate. Subsequently, the 
defendant declined to accept the balance from the 
plaintiff, which he procured from other Sources and 
made the deposit in his ọwn name and became the 
certified purchaser. The plaintiff broughta suit for 
the specific performance of the contract: 

Heid, (1) that section 36 of the Revenue, Salo Law 
was no bar to the present action whicl#had not been 
brought to oust the certified purchaser; 

(2) that section 36 being a penal section should 
be strictly construed, and not liberally inter- 
preted so as to extend its application to cases 
neither covered by its terms, nor intended by the 
Legislature to fall within its scope, and thus to assist 
the perpetration of fraud; " 

(3) that as the plaintiff did not seek merely 
for a declaratory decree but claimed conseguen- 
tialrelief also, that is, the specific performance of the 
contract, his suit was not barred by section 42 of the 
Specific Relief Act. Monmotaa NATH PAL v. GIRISH 
CHANDRA Ray, 17 0. W. N. 75 


Review. See Civiu .Procepure Cope, 1908, O. 
XLVII 309 


order 


Revislon—Failure to exercise jurisdiction 56 
Submission to arbitration not made b 
761 





Commissioner’s power to review his own 
95 


Dn altel 


all parties 


rae (Civil). See Crvin PROCEDURE Gonz, 
o s. 115; PUNJAB Civit Courts Act, s. 70 (1) 
Che, 

















Order of Appellate Court that 
first Court had jur®diction 529 








Court to sanction compromise 
m Magistrate erroneously tak- 
ing cognizance of dffence a 667 
: See CRIMINAL PROCECURE 























Cong, 8. 439. 
Right to sue. See CAUSE OF ACTION. 
met See CONTRACT Act, 5, 24 9 
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formance 


te - Oral agreement to vary registered 
bond—Creditor agreeing to take lesser amount by 
iustalment—Default by debtor—Right of debtor to 

4 











enforce agreement A s 847 
—Right of individaal Muhammadan 
to sue for recovery of mosques j 


* š 
(Criminal—Power of revision’ 


——-Oo-lessea suing “for specific per- 
496 
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Widow’s right to recover edebt, 7 
advance@ by her “husband as membet of joint 
family , á 

+ 


+ 
Riparian rights—VUse¢ of river water by inam- * =, 

dar for irrigation of his lands—Wonstruction of anicut 

across river—Diversion of water--Raising nanjah 

crops where previously punja crops. were raised— 

Peral assessment, right of Government to levy— e 
Madras Irrigation Cess Act (VII of 1865)—Act IIT 
of 1905 — Grant of inam land—Grant of water in 

river flowing through land, whether implied. 


Whore land is granted in inam by Government, it 
is not necessary that there should be an express 
grant of water in a stream passing through the land 
to convey the river-bed also to the grantee. It is a 
question of inference from the terms of the grant 
and the surrounding circumstances whether the river- 
bed is conveyed also. 

A riparian proprietor has a natural right to use the 
water of the stream for irrigating his lands provided 
he does not thereby cause material injury to the 
other riparian proprietors. What quantity of water 
he is ex.titled to and how he is to take it for irrigating 
the lands, must depend on the circumstances of each 
case. . 

Erecting a dam or bund across the bed of the river 
when it is low to raise the water to a sufficient height 
to divert it into an artificial channel is one of the 
commor methods of using the water of a stream by a 
riparian proprietor. 

An inamdar is entitled to use the water of a stream 
flowing through his village to raise wet crops on lands 
on which it was only customary to raise dry crops, 
and the Government cannot, on that account, impcse 
penal assessment on him; the only restriction on 
the landowner’s right is that ho should not take more 
water than he was taking before. SECRETARY OF State 
vy. AMBALAVANA PANDARA SANNADHI 294 


b 
River water. See RIPARIAN RIGETS, 
Road- Ces Return—-Admissibility GI 
Rule against paypetuity—Oontract of aaa gr 3 


Sale. See VENDOR AND PURCHASER. ® . 


Conveyance of right in future—Grant of life- 
estate to wife in lieu of her dower and of remainder 
to son in consideration of his releasing his rights 
in other properties of donor—-Whether can be 
treated as sale ° 185 

by Court and by authority of Court, difference 
between 954 
Transfer by virtd® of compromite decreg ih 
pre-emption suit—-Right of pre-emption does not 
accrue on such transfer 957 
Sale by one Hindu co-parcener of his share to 
another c>parcener—Transfer of Property Act (IV of 
1882), ss. 55, 81, 82, 101—Reservation of part consi- 
deration jor mortgage to be afterwards executed by 


vendee—iien for unpaid purchase-money—Mogigage 
araga ar sari of remy aga 
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Specific performance—coneld. e Specific Relief Act—ocontd. . 
(2) thas the’evidence was sufficient to prove that, ——~—-—.——-..__ S. 3I 444 


the agreement alleged by d. had been entered into < 


the parties; 

(3) that there was no uncertainty as to the contract 
entered into*between A.and B; 46 

(4) that the agreement was not unfair to B. so as 
to debar 4. drom §nforcing specific performance 
thercof; _ 

(5) that the contracteactually entered into did uot 
infringe the provisions of section 8 of the Government 
Tenants Act, 1898; 4 

(6) that when the lend was purchased by B., there 
remained no restriction upon his selling it to whom 
he pleased; 

(7) that the agreement was not fraudulent. 

The fraud which voids a contract between the par- 
ties, contemplated by section 19 of the Contract Act 
under which a contract is voidable, and section 23, 
under which the consideration of a contract is void 
for fraud, is fraud as defined by secbion 17 of the 
Act and does not include the infringement of a con- 
dition requiring previous written consent of the 
Financial Commissioner to the transfer of a tenancy. 

A Civil Court is prevented from enforcing a 
contract inter partes which is in itself in no way 
illegal or fraudulent gua those partics merely because 
some further authority or third person may have a, 
right to refuse to give effect to that contrach as re- 
gards himself. Hussain KHAN v. Janan Kuan, 48 P. 
L. R. 1918; 86 P. W. R. 1913; 58 P. R. 1913 5 


Specific Relief Act (I of 1877), 5.9 
—-“‘Dispossession in due course of law”—-Legal 
process which ought not to have been applied—Civil 
Procedure Code (Act V of 1908), O. XXI, rr. 95, 96. 
A dispossession by a legal process, which ought not 

to have been applied, is not a dispossession in due 

course of law within the meaning of section 9 of the 

Specific Relief Act, 1877. RoSHANULLAH v. HAZIR 

MAHMUD 72 
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S. O--Possessory suit—Title 


~—Court going into question of title—Not mere error ` 


of law Refusal to exercise jurisdiction—Cipil Pro- 

cedure Code (Act V of 1908), s. 115. 

In a possessory suit under section 9 ef the Specific 
Relief Act, the Court found that the plaintiff was in 
possession within the six moñths required by the 
section, but went into the question title and on 
that ground refused to grant thesplaintiff the relief 
prayed for: 

Held, that the decision of the Court was more than 
-a mere error of jaw, being a refusal to exer- 
cise jurisdiction vested in the Conrt, and that the 
High Court would interfere ender section 115 of the 
‘Code of Civil Procedure. Ram Doran Samonta v. 
UPENDRA Natu SAMONTA, 17 ©. W. N. 501 298 

e 


= ra Sa 27 (10)—Specific per- 
(i . 

formance Sf contract—OMil agreement protected 

against registered deed with notice of agreement—~ 

Registration Act (XVI of 1908), s. 43 


An oral agreement, even though noh accompanied 
or followed by delivery of possessiow, would be pro- 
tected against a subsequent competing registered 
instrument if the person claiming under the latter 
had æ fact notice of such agreement. BALDEO 
Prasap®. Pragpas, 11 A. L, J. 187 533 








: || 

— S, 39—Plaintig alleginy 
document to be forged—Burden of progf—~Stamp 
paper bought in the name*ef plaintife~Ifisdonduct— 
Presumption Onus probandi—Evidence «ict (I of 
1872), 3. 102. ° ° 


e 

Plaintiff sued under section 39 of the Specific Re. 
lief Act to havé a bond purporting to have been exc- 
cuted by him adjudged a forgery and delivered up for 
cancellation. The defendant pleaded that the docu- 
ment was genuine: 

Held, that the burden of proof lay on the defendant, 
the real issue in the case being whether the plaintiff 
executed the bond. ° e 

The burden of proving the affirmative of an issuo 
lies on the party who substantially asserts it and who 
would fail ino pvidence at all werg given on either 
side. . 

The mere fact that e piece of paper purports to 
have been bought in the plaintiff’s name and to bear 
his signature is by self no indication that he execut- 
ed it, especially where the execution is represented 
to have taken place at a town other than the place of 
residence of the parties. 

There is a general presumption against misconduct 
of all k®ds, but the value of the presumption cannot 
but be small where the misconduct alleged is the very 
foundation of suit. MAHADRO v. VITHOBA, 9 N. L. 








R. 8 853 
— et a aan S. 42 796 
- Su 42, Proviso—Con. 











sequential relief—Injunction. 

The reasonable construction of the proviso to sec. 
tion 42 of the Specific Relief Act is that the further 
relief which the plaintiff is bound to claim is such 
relief as he would be in a position to claim from the 
defendant in an ordinary suit by virtue of the title 
which he seeks to establish or of which he prays fora 
declaration. 

The question, therefore, whether the plaintiff is 
able to seok further relief than a mere declaration of 
title, must depend upop the circumstances of the 
particular case. 

A prayer for injunction is a pr&yer for conseguen- 
tial relief, i o 

The Court will got throw out a suit on the ground 
that it is barred by the proviso to section 42 of the 
Specific Ralief Act, unless ib is satisfied beyond 
all doubt that the plaiftif ought to seek further 
relief and yet has claimed nothing beyond a declara- 
tion of title, Asa SIDDIKA py. BIDHU SEKHAR 
BANERJER, 17 O. L, J, 30 : 633 


SS. 45: 46—Declara- 
tion, nature of—Applicant to ghow he has specific 
legal right, his demand of that right and tts denial — 
Diseretion— Applicant to come with clean hands. 











The petitioner prayed for a declaration under sec- 
tion 45 (Chapter VITI) of the Specific Relief Act, thet 
a certain order appearing in the Calcutta -Gazette 
passed by the opposite party or by the Local Govern- 
ment wagillegal, or wltras vires; and that the opposite 
party had actede illégally inenot entertaining the 
petitioner's application and his certificate of charaoter 
at the ensuing examirtation for 19187 


~ 
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Specific Relief Act—concid., 


Heid, that there was absolutely tho justification in 
Chapter VIII of the Specific Relief Act for any dec, 
laration bf that sort. A = 3 

: NO order under section 45 should be made unless 
the applicant Bhows clefirly that he has the specific 
legal right, to enforce which he asks for the inter- 
ference yf the Courf, that he has claimed to exercise 
that right and none other, and that his claim has 
been refused, 7 

Under section 46 of the Specifice Relief Act, an 
application under section 45 must be founded on an 


’ affidavit of the person injured stating his rights and 


his demand for justice and denial ofẹ justice. And 
where that provision of law has been disregarded not 
only in form but in sabstance, tite application ought 
to be dismissed, : 

It is a matter of discretion to the Court as to whe- 
ther it will take action under section 45 f the Speci- 
fic Relief Act, or not. And when th® applicant does 
not come with clean hgnds hyt comes with dirty 
hands, the Court will not make the slightest conces- 
sion in his favour. Boarn or EXgMIners V, PROBHASH 
Cuanpra Roy, 17 0. L. J. 354 2 


—— S. 46 .527 
Spes Successionis 289 


Stamp—Power of Attorney —Construction of doen- 
ment 139 
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Bought and sold note with arbitration clause 
—Old practice of stamping with one anna stamp 
instead of eight annas, not questioned—Submission 
held legal—Arbitration Act (IX of 1899), ss, 11, 18, 
14, 15—Rules framed under Act tneffectual if not in 
accordance with Act-sAward, filing of—Stamp Act 
(IT of 1899), s. 35, Sch. J, Art. 5. > 
Where the parties have stamped their document, 

a bought and sold note containing an arbitration clanse, 

in accordance with the practice, not strictly in accord- 

ance with law, whieh has been recognised by the 

High Court for a long series of years, that is, have 

stamped the document with a stamp of one anna 

instead of eightannas, the High Court would not qnes- 
tion that practice, and would hold the document as 
duly stamped, and the submission legal. 

Effect cannot be kiven to any rule of Court framed 
under the Arbitration Act, which is not in accord- 
ance with the Act, 4 4 

The filing of an award under the Arbitration Aot 
is an act to be done, not on the application 
of the parties, bit at the instance of the ar- 
bitrator;and when the award is filed, the result 
is, not that there is a suit in which a decree has been 
passed, but that there isan award which shall be 
enforceable as though it were adecree. BAIJNATH v. 
AHMED Musaut SALEJII, 17 C. W. N. 395; 40 ©. 219 


Stamp Act (11 of 1899 : 35, Sch. I, 
Art. : bS 33, 30378 


Stay of execution--Intended appeal oi 


Privy, Council 
Step~in~aid of execution—Payment_ of 
process fees and filing noficesof gale 6 455 


es es ant memes semen y SEE IMITATION - Act OF 
1908, So, I, Ant. 182. a 
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Street—Public street—Ptivate sttect . 267 


Subrogation-~Mortgagee paying off, mortgage- 
decree 2 sy 610 


487 
7 Payment by purchaser ‘of prior 
704 
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Mortgage-—Priority 
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incumbrance 
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Succession—Zscheat—PWoprietor dying heirless e 
~-Right of Government to succeed——Proprietors of gôt 
taking possession of his esate —Proprietary body— 
Admission—Pedigree-table—Evidence. 





The principle of Customary Law, as ib obtains in 
the Panjab, is that, in the absence of any special cus- 
toni to the contrary, in the event of a proprie%or dy- 
ing vee heirs, his estate escheats to the Govern- 
meat. ` 


Where Jats ieke possession of the estate of an heir. 
less proprietor of their gôt, the general proprietary 
boċy of the village are not entitled to take any share 
without proving that they are equally entitled; nor 
are they competent to oust the persons in possession 
without showing their own superior right. 


When certain persons have admitted the correct- 
ness of a pedigree-table, their admission is a very 
strong evidence against them although they are not 
estopped from proving that it is incorrect. CHAMBELA 
v. Kunpan, 6 P, W. R. 1913; 142 P. L. R. 1918 GII 


See Custom, HINDU DAW. 


Succession Act (X of 1865), s. 82 
973 


Ss. 183, 187, 198— 
215—Application for Probate by legatee’s mother 
where there was no executor appointed — Court's power 
-Minor legatee. i 
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Where the mother of a mjnor legatee under a Wil, 
wh ch appointed no executor, applied for Letters of 
Administration with the Will annexed: 

Ileld, that no letters could be granted to éhe legates 
as he was a minor, nor to the applicant on behalf of 
the legates as he was not the sole residuary legatee. 

lt is advisable in the case ofa Will by a Christian, 
that an adult heirehould apply for Letters of Adminis- 
tration in order to ayoid future complication. Ma 
Saw v, Ma Tg, 5 Bor. L. T, 235; 6 L. B. B. 118 


a Oa. NGA 16° 
~~ — m SS., 187, 198—215 
187 


—- + S. 282 510 


Succession Certificate Act (VII of 
1689), applicability of, to debts advanced from 
joint Hindu family funds 











228 

Decree for rent—DecrMal amount depostted by tenant 

-—Whether amount ts “rent,” 

The amount of a decree for rent deposited by the 
terant judgment-debtor is to be considered as rent 
even after tbb death of the decree-holder, and his 
heir is entitled to withdraw the money from Court 
without the production of a succession certificate. 
SU2ENDRA NATH Mitra v, Upenpra Nata Baagra 

© 
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—Pleatlings sufficient, a 


® Itip nob necessary that in ell cases, a Court’ 


dealing with an application fog a succession certi- 
ficate must hold some inquiry astoa cléim by an 
applicant, bgfore it can héld thgt the application 
raises questions to intricate and difficult for deci- 
sion in a summary fijal. 

The pleadings in the case may be quite sufficient 
to show that the inquiry would be too difficult or 
intricate. ANGAPPA OHETTIAR v. MEENAKSHI AMMAT, 
24 M. L. J. 198; (1918) M. W. N. 175- 3 


Suit for accounts against ropresentatives of 
manager of minor, whether maintainable 7 


- against deceased’s estate—gVrong heir—Real 
heir not impleaded——Sale in execntion—Decree and 
sale, nullity---Refund of laa a. 








for partition—failure to sue to set 
aside adoption within time prescribed by law— 
Limitation 4 


«—— Petition filed against a Municipal election 





against some of the wrong-doers 


to vindicate right to village pathway, whether 
maintainable in absence of special damage 


to recover balance of amanat money—Accownt 

— Deposit, 

I. sold some immoveable property to A., and out of 
the consideration money, he left something in the 
hands of the vendee as amanat to be paid to certain 
creditors. A, did not pay a portion of the money 
left with him to the oreditors. I. brought a suit to 
recover the balance which A. had not paid: 


Held, that I. was entitled- to call upon A, for an 
account of his money left in her hands and that the 
suit should be rogarded as one for an account not. 
withstanding that the plaintiff had asked for a decree 
for a definite sam of money. ABADI BIBI v. ILAHI 
Baxusn, 11 A. L. J. 162 336 


Suits Valuation Act (VH of 1887), 
S.a 8—Partition, suit jgr—Arbitrary valuation by 
plaintif, whether can be rejected by Court. 


A valuation made by a plaintiff of the relief sought 
by him in a suit for partition of properties, which 
he claims to be in joint possession of along with 
his co-parceners, cannot be rejected by the Court 
even if it is proved not to be a bona fide but an arbi. 
trary valuation. OHELAŞAMI RAMIAH ~v. CHRLASAMI 
RAMAsAMI, 13 M.. T. 128; 24 M. L. J. 238; (1913) 
M. W. N. 105 363 


“ Summary trial. See ÜRIMINAL PROCEDURE 
* „CODE, se260, " 


Surety. See Szcuriry Bons. 


Discharge—Mere forbearance to sue—Ag- 
reement to give time—Appointing defendant as 
manager—Pressing for account of previous manage- 
ment—Surety, whether discharged by angi guot 
appointment of defendant as manager ' 76 


| Surrender—Person knowingly pees his 
rights 158 
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Teiskhana register — Public document— 
Proof—Hvidence Act (I of 1872), ss. 21, .74—Road~ 
cess return—Bengal Ceka Act (IX of 1880? B. O.), 6< 
95-—-Return not admissible in favour of maker, but 
may be so against other pefsons—~Returh filed by 
co-sharer—Other co-sharer not filing any—-Agsessment 
of whole property made upon basis of return Return, 
if admissible against other co-sharer. 

A teiskhana “register prepared, under the rules 
framed by the Board of Revenue under Regulation 
XII of 1817, in the office of the zemindar by a Pat- 
wart paid by the zemindar but approved by the Col- 
lector, is a register kept for the information of the 
Collector, but it is in no sense, an official record, that 
is, it is not a public document. It is admissible in 
evidence af properly proved that it had been kept in 
due course bW the registered patwart. A 

Section 95 of the Bengal Cess Act, 1880, is not 
exhaustive. Its efféct is to qualify section 21 of the 
Evidence Aci to this extent that a road-cess return 
cannot, under any circumstance, be admitted in evi« 
dence in favour of the persoa who has made the 
return. Butit does not lay down, expressly or by 
implication, that such a return is not, admissible in 
evidence against any person other than the maker 
thereof. In fact, a road-cess return may be admissie 
ble as against persons other than the one who hag 
made the return. 

Therefore, where persons, interested to the extent 
of an one-fourth share of the superior interest, made 
a road-cess return and they stated therein the names 
of the tenants in occupation’ of specific lands, and the 
statement was against their interest, and no similar 
return was made by the “persons who represented 
the remaining three-fourths share of the superior 
interest, andthe Revenue authorities assessed tha 
road-cess upon the return not merely in respect of 
the shares of the proprietors who made the return, 
but in respect of the whole property: 

Held, that the return was admissible in evidence as 
agfinst the remaining share-holders of the superior 
interest also. CHALHO SINGU v. JHARO SINGH, 39 O. 
995 61 


Temple Dasi, position of 257 
-—~, Dharamatarta of, od temple committee, 
relation of e 58 


Tenant, meaning of 56 


Tender—Rent—Pender of Yont, how to be made— 
Validity of tender—Bengil Tenancy Act (VIII of 
1885), s. 54—Contract Act (IX of 1872), s. 38. 


Ifa tenant is able to prove that he has made a 
valid tender which has been impt@perly refused and 
also that he has kept it good, he is not in any worse 
position than he would bein if he proves that he 
deposited it in Court. 

Any officer ofa zemindar, authorizod to 1eceive 
money, who happens to be in the village office, cer 
tainly can receive rent and can give a valid adquit- © 
tance. But because a man happens to be the manager 
of the zemindar, he cannot be compelled to take rent 
whereger he may happen to be and at whatever time 
or place it may*be offered. Moreover, he cannot be 
asked tg accept a small proportion of the rent due 
as the whole amofint. .  ° 
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Tender—concid. 


. INDIAN 


Undèr section 88 of the Contréch Act, a ,ténder . 


must be unconditional and made gt a proper time and 
place and ynder such circumstances that the person 
to whom it is made may have æ reasonable opportu- 
nity of ascertaining that the person by whom itis made 
is able and willing there and then to do the whole 
of what heeis bound by.his promise to do. This rule 
is perfectly ood notwithstanding anything contained 
in the Bengal Tenancy Act. Sarr PRASADU, MAN- 
HATHA NATE 442 


Theft. See Pewat Cons, s. 379, S 
Title—Ejectment suit—Burden of proof 17 


by prescription—Nature’ of proof- 
Adverse possession—Qo-owners—»Proof of hostily 
assertion of title | 8 


———-, proof of r 


386 
” 6 
Tort | E 520 
Taability of wrong-doers—One of wrong-doers 
agent or lessee of another — Suit against all or some— 
Maintainabdtlity. 


: 6 

Where more persons than one are concerned in the 
commission of a wrong, the wronged person has his 
remedy against all or any or more of them at his 
choice, for the wrong-doers are liable for the whole 
damage, and it does not matter whether theyeacted 
as between themselves as equals or one of them as 
agent or lessee of another. ABHOY Kumar DAM v. 
UPENDRA NATH GHOSH 599 


Trade-mark, what is—Trade name—Distinction 
—Merchandise Marks Act CIV of 1889), ss.6, 7— 
Penal Code (Act XLV of 1860), ss. ¢82, 485, ABG — 
Dispute about trade name-~Lispute of civil nature. 


A trade-mark must be some visible concrete device 
or design affixed to goods to indicate that they are the 
manufacture of the person whose property the trade. 
mark is. It may consist of a nameimpressed in some 
distinctive way. 

The distinction between a trade-mark and a trade 
name is clear. ‘ a 

The imþroper use of a trade name may fall within 
the purview of section 6 of the, Merchandise Marks 
Act, and be punishable under section 6 or 7 asa false 








‘trade description. B&t when the accused is charged 


under sections 482, #85 and 486 of the Indian Penal 
Code, the complainant must prove thaj he has a trade. 
mark which the accused has infringed. 

The complainant claimed simply the use of a cer. 
tain name on umbrellas manufkctured by him and 
charged the accused under sections 482, 485 and 486 
of the Penal Code: , 

Held, that the dispute between the parties was one 
ofa civil nature, snd ought never to have been 
brought in the Criminal Court. Anata Natu Dry v. 
Emperor, 17 0. W. N, 227; 14 Cr, L, J. 68; 40 C, 281 


r 404 
Trade name—Trade-mark—Distinction 404 
Transfer of expectant rights 289 


Transfer of Property Act 
: EEDAN perty av of 


S. 6 (€)—Actionable claim— Deed of 
transfer conferring on transferee right to recoper outs 
standings not brought gto account between transferor 
and his agents—Mere right to sue—Suit to recover 
undisclosed items— Claim for damages. * 


+ 


4 - 


OASES, ° ~ {1918 


Transfer of Property Act—conta. f 


> A deed of transfer recited that a settlement whs 
effected between the transferor and his "agents of 
butstandings due to he transferor, and that the latter 
having subsequently discovered that his agents fraudu- 
lently omitted certain items, the deed conferred on, 
the transfegees the power to recover them. “Ina suit 
by the transferees to recoyer those items: 

Beld, (1) that it was valid as a tifinsfer ef an action= 
able claim and was not merely the transfer of a right 
to sue, though the document recited that there was a 
fraudulent suppression by the transfergr’s agents; 

(2) that the suit by the transferees for recovery 
of the undisclosed items was not one for the re-open- 
ing of a settled account, though it might be necessary 
to go through the whole accounts over again; 

(3) that the suit was not one for damages. RANMIAH 

THETTYAR v. RUKMANI AMMAL, 24 M, L. J. 313; 13 M. 
L., T. 257 138 


- 








nen — Sa 6 (e)—Transfer of 
mere right to sue—Right of assignee to recover 
damages from assignor’s agent for negligence Tort- 
Breach of contract, z 


The purchaser of a mokhasa inam land with all rights 
appertaining thereto, as the right to collect rents, 
ets., due in respect of the land, cannot sue the ven- 
dor’s agent for damages for negligence in failing to 
collect the rents which by the use of ordinary dili- 
gence, he might have realised. Such an assignment 
is the assignment of a mere right to sue which is in- 
valid under section (e) of the Transfer of Property 
Act. 

If the claim is based on tort, the claim faila because 
such a claim is not assignable. . 

Ii the claim is based on contract, it is equally un- 
sustainable as the transfer was after breach, if any, 
on the part of the vendor’s agent. PANSULARI VEN- 
CATASAWMI v. MENTANA RamacHANDRA RAJU, 24 M. L, 
J. 208; 13 M. L. T. 218; (1918) M. W. N. 285 520 


a Tamanan S. 52—Lis pendens— 
Transfer of mortgage-debt during pendency of partis 
tiot suit — Assignment invalıd—Immoveable property. 


A. sxecgted a mortgage in favour of B. in 1892. 
Next year, B. died leaving a widow C. and certain 
nephews. In 1901, the nephews instituted a parti» 
tion s2it amongst them and made O. also a party. 





_ During the pendenoy of fhe suit, C. assigned the 


mortgage-debt of 9892 to D. : 

Held, thatthe assignment of the mortgage-debt 
was void under section 52 of the Transfer of Pro- 
perty Act and could not affect the right of any, person 
other than Q. 

A transfer of mortgage-debt is a transfer of im- 
moveable property within the meaning of section 52 
of the Transfer of Property Aot? Tara oes 


BACHNUN SINGH 
S. 53 524, 691 


-—— Ns. 53—Alienition to wies 
fraud creditors—Sale-deed—Recital that consideration 
was to pay creditors named therein—-Payment of cons 
sideration to vendor —Payment made to creditors not 
out of sale conideration— Whether sale-deed voidable 
—Shan and colowrable transaction, meaning of. 


_ Ifa person, in involved circumstances, with the 
intentior of defeating or delaying creditors, converts 
Immoveable property, which could be easily got hold 














. © 
s 


+ 
#4. 


è = - ‘ 
a i : 
n 


4 . * 


Vol. XVIL 
3 Transfer of Property Act—contd. r 


of by his oréditors, into money, the mere fact thgt 


GENERAL INDEX: -', 
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_ Transfer of Property Act—concla 


that suit, the mortg ee declared himself ag the full 


consideration was paid for the sajp would not enable owner of the property, The suit, howevem was dis- 


the vendee to maintain the contention that the sale, 


was wot voidable under section 53 of the Transfer of 
Property Act, though a bona fide transfereg taking a 
transfer without notice of the alienor’s fraudulent 
intentiom would befbrotected. . 

Nor is the transaction the less voidable, though 
money was paid to creditora mentioned in the sale- 
deed, if, as a fact, what was paid to them was not 
the consideration for the sale-deed and if the aliena- 
tion was part of a scheme of fraudulent alienations 
by the vendor. 

Asham and colourable transaction is inoperative 
as between the parties to it, and itis different from 
an alienation thatis voidable by the creditors on the 
ground of fraud. MUTHU K. R. V. enacaprea HETTY 
v. DASAPPA OHRTIAR, (1913) M. W. N. 141; 13 M. L. 
T, 201; 24 M. L. J, 298 332 


— ——— S. 54 46 


S. 55 199 


; — —-§.55—Sale of land— 

. Charge for unpaid purchase-money~—Promissory-note 
executed by vendee before sale accepted as price of 
land. 


Where a promissory-note was executed by the 
purchaser of land sometime before the sale and the 
same was, on the completion of the sale, accepted as 
the money price of the land, the vendor has a charge, 
under section 55 of the Transfer of Property Act, for 
the amount due under the promissory-note as repre- 
senting the unpaid purchase-money, VELLAYAPPA 
CHETTIAR v. NARAYANAN CHETTYAR 8 


SS. 59, IOO— Mortgage 
attested by only one witness—Invalid mortgage— 
Charge. 


A mortgage-deed was attested by only one witness: 
Held, that the deed was neither a mortgage nor a, 
charge. COLLECTOR oF MIRZAPUR v. BHAGWAN PRA- 
SHAD, 11 A, L. J. 141; 35 A. 164 Sil F. B. 


—- S. 67 = 900 
en e waman Se TAK 9 610 
» S, ~:a Si, 82 
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wara aman ema maan anan §, 85° 848 
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——— mee m i §, 93 326 
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——— sS, 99 900 
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e—————— S. IOI 199, 247 


A aerial mS evi mammmgapatahahang, 


$ ’ n 
gagee purchasing right of mortgayor at auction sale— 
Hatinguishment of mortgagee’s right. 


A, mortgaged certain property to B. Subsequent to 
the mortgage, the right and title ef the mortgagor was 
put to an auction sale in execution of a simple money 
decree and was purchased by B., the mortgagee. 
Tho mortgagor, however, remained in possession of 
the property and the mortgagee, auction-purchaser, 
brought a suit for possession within “12 years. In 


« [OI —Mortgage—Mori. - 


missed for default, After the lapse of 12 years from 
the date of the purchase,¢pe mortgagee bimught an- 
other suit, on the basis of his mortgage for recovery 
of the money by sale of the preperty: ° 

Held, that he second suit could not be *mgintained 
asthe mortggge security had been extinguished by 
ek mortgagee’s purchasing the property at auction 
sale. 

The institution of the previous suit clearly showod 
that the mortgagee did not intend to keep his charge 
alive and untler the circumstances of the case, the 
continuance of the charge was not at all for the beno- 
fit of the mortgagee, BALDEO Prasap v. MAHABIR 
Prasap 99 





omnt S. 107 844 
os, I08 (i) + 479 


2m §, I I I —Forfeiture— 
Denial of landlord’s title—Mortgaging land--Non- 
payment of refi—Lessor and lessee—Landlord and . 
tenant—Intention to put emd to lease. 


Mere non-payment of rent is not in itself sufficient 
to work as a forfeiture of a tenant’s interest. 

Mere making of a mortgage by a tenant, in more or 
less ambiguous terms, does not amount in fact to a 
denial of the landlord’s title. 

The denial in order to work a forfeiture must be 
an unequivocal and unambigous denial of the land- 
lord’s title. 

The mere filing of the suit by a landlord against a 
tenant does not amount to doing some act showing 
the intention of the landloyd to determine the lease 
within the meaning of section 111 (g) of the Transfer 
of Property Act. Prag NARAIN v. KADIR Baxsy, 11 
A. L. J, 115; 35 A. 145 728 

s. IIG 844 


Transfer of shares. See ComPaNizs ce i 


* 
Trespass, meaning of * 677 
Tenant holding after expiry of vt 


Trust. See Warr. ý A 
Purchase in name of minor 963 


Charitable trust—Agreement between trustees 
to be in possessiqgn of trust lands separately— 
Validrly. ‘ 


16 is competent for co-trustees to make an arrange- 
ment among themselves, whereby each of them is to 
be in enjoyment of different portions of the trust 
property, subject to accounting for the income for the 
purposes of the trust. The obligation to discharge 
the duties of the trust would, however, remain jointly 
on all the co-tristees. RAJA Ram v, Bam Boy, 24 M. 
L. J, 75; 183 M. L. T. 106; (1913) M. W. N. 176 77 


Party~—Sutt for possession of trust properéy-— 
Whether trustee may bring such suit—-Whether beng. 
ficiary need be made party—Document described as 
trust gleed, not, such, of interest in property does not 
vest in trustee -Document beyond competence of eve- 
culant—Void-*-Whether necessary to set aside— 
Document taken b$ fraud, undue influence or coer- 
cion, effectual until set aside—Crvil Procedure Code 
+ 
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Trust—conold. ‘ 


(Act XIV of 1882), s. 487—~—Limitation Act (XV of 

1877), Sgh. II, Art. 91. t à i 

Section 437 of the old Civil Procedure Oode of 1882 
entitled te trustees to represent the beneficiaries, and 
stated that ordinarily it was not necessary to make 
the beneficiary parties to a suit, though the Court 
might for Special reasons order them oy any of them 
to be måde parties. - i 

Therefore, the shebait or trustee of an’ idol is en- 
titled to bring a suit for possession of pyoperty belong» 
ing to the idol. 

A document, desoribed as a deed of trust, is not 
strictly of that character, if it does not vest any in- 
terest in the properties covered by the document in 
the so-called trustees. * 5 

Where a deed has been executed which is beyond 
the legal competence of the executant and is ab initio 
void and ineffectual, steps need not be tak&n to avoid 
it formatly. - 

But if a party impeached the validity of an instru. 

ment on the ground that it had been obtained from 

him by fraud, undue influence or cagrcion, the deed is 
operative till avoided oe the period of limitation 
prescribed by Article 91 of Schedule II of the Limita- 
tion Act of 1877. j 

If a trustee commits a breach of trust, by transfer- 
ring trust property, it does not follow that he ® en- 
titled to ignore it. Therefore, he still may be estop- 
ped, as against 4 bona fide transferee for value without 
notice of the breach of trust, although the benefi- 
ciaries may not be estopped by the improper conduct 
of the trustee. SIDHU Sanu v. Gori CHARAN Das, 17 
C. L. J. 233 969 


Trustee, money borrowed by—Charge on wakf 

property : Il 
Under-~proprietary right 284 
Undue Influence 544 


: ‘Dominate will of another’—~ 
Transaction unconscionable—Urgent need of money 
on borrower's part 

e 




















s document taken by 969 


U. P. Land Revende Act (Ill of 
-` I90 D, ss. I bi, 112—Recordedt co-sharer— 
Proprietary queskon—Objection—Appeal—Jurisdic. 
tion. j i 

Where in partition proceedings before a Revenue 
Court, a recorded cogsharer rajses a question of pro- 
prietary title and his objection is disallowed, an ap- 
peal les to the District Judge. Japunanpan Lat 
v., Dautat Rar, 11 A. L.J. 96 


7° — S$. 112 640 
-~-—— Ss. 126 i 723 


s 

U. P. Municipalities Act (1 of 1900), 
Su 187—Rules framed by Governħhent for regulating 
Municipal elections, rule 42—“Competent Court,” 
caning of — Appeal from decision of Civil Court in 
cases of Municipal elections—Suit—Civil Procedure 
Code (Act V of 1908), ss. 2, 96, 141—Specific Relief 
Act (I of 1877), s. 42—“ Legal character,” 


The words “a competent Qonur’ neentionedin rule 42 
made by the Local Government under section 187 of 
the United Provinces Municipaltties Act of 1900 
mean a Civil Court. 
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"a ° ENDIAN CASES. 4 
WU. P. Municipalities Act—condid, ,- .. 


[1918 


No appeal lies under tho ‘said rules eagainst The 


a. Order of the Civil Court under rule 42. 


In the absence ofa rule made by the Locdl Gévern- 


' ment under thetprovisions of section 187 (>) of Act, a 


3 


Civil Court could noj have authority to set asido “a 
MunicipaP elecbion made under the provisions of the 
Acs, : 

The words “entitled to a legal dharact&” “in section 
42 of the Specific Relief Act cannot be applied to the 
case of a candidate defeated at an election. - 

The hearing of a petition under rute 42 is not a 
suit under the Civil Procedure Gode but only a mis- 
cellaneons proceeding, 

No right of appeal exists unless expressed by 
the Civil Procedure Code or any other legal 
enactment. f 

Difoulties arising from the interpretation of rule 
42 pointed out, SUNDAR LAL v. MOHAMMAD e 6 


O. C, 36 
Usage—Inheritance—Sanyas: yati 474 


Valuation of sSuit—Partnership—Acconnt 
suit 480 





voi 





——--~ Suit to establish right to 
attached property 820 


Vendor and Purchaser. 
TRANSFER OF PROPERTY ACT, 8. 85, 


ere Covenant to igdemnify— 
Person entitled to indemnity compromising dispute 
before sutt is brought—Suti for damages maintain- 
abdlz. > 


A. sold certain property to B, and undertook to 
indemnify him against any loss. A third person 
laid claim to the property. B. gave notice of it to 
A., who paid no attention to it. Subsequently, B. 
compromised the dispute with that claimant and paid 
him a certain amount of money. Ina suit brought 
by B. against A. for damages: 

Held, (1) that B. was competent to settle the dis- 
pute before any suit was brought; 

(2) thatas due notice had been given to A., the 
latter wås'not entitled to come forward and say that 
the compromise was nob a fair and reasonable one; 

(3) that B. was entitled to damages for breach of 
the covenant for title. RGA Kuarv. KALI CHARAN, 
11 A. L. J. 184; 3 A. 16 521 


oan Portion of purchase-money 
left with vendee for payment of debt—Portion of debt 
remitted-~Vendor’s right to recover the balance of 
purchase-money from vendee. 


A. mortgaged her property to her son-in-law, B., 
in 1902. A. died leavinfa son, O. anda daughter 
D., who had been married to B. Both C. and D, suc- 
ceeded to the property left by A. under the Mubam- 
madan Law. C.sold a portion of his share of tht 


See Sanz; 














roperty to #. and out ofthe consideration money, Ire - 


left Re. 6,426 in deposit with the vendee to dischirge 
the entire mortgage-debt of 1902 in favour of his 
brother-in-law, B. B. while taking the mortgage 
money, remitted one-third of it which was due from 
his wile, D, C. brought a suit to recover the money 
so remitted from his vendee: 


Held, that C. ‘could recover the money from F. and 
his suis was maintainable. RAM RATAN LAL Ve ABDUL 
WaAHID KEAN i 503 
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iSendorand Purchaser—contd. 
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e + . a 
vendees by halves —Suits for possession—Decrees in 








faveur ef vendees—Pleadings—Vgndor proved to bé « 


@ owner of one-half share only in the property. 


“ [n*1902, D, sold to B. one-half share in a shop and 
one-half share in a house alleging that the whole shop 
and the house belonged to him. B. sued for possession 
and obtained”a decre in respect of the one-half share 
purchased by him. 

D., subsequené to te sale to B., sold the other half 
of the shop andethe house to M. In 1908, M. obtained 
a decree against B. for possession by partition of half 
the shop and the house. B.in 1909 sold his half to 
R. Itappeared that D. was only entitled to half 
share inthe property sold, R. sued for possession 
put the Court gave him a decree for the refund of his 
purchase-money: , f 

Held, that R., as representative of B., was entitled 
to possession of the share purchased by B. and subse- 
quently transferred to him, that R. was nob de- 
barred from suing by: the decree which M. had ob- 
tained against B. for in that suit M. had admitted 
B. was owner of the other half and he only claimed 
that his one half share should be separated from that 
of B. MANGHA RAM v, Ditta, 19 P. L. R. 1918; 77 P. 
W. R. 1918 ; 834 


. Sale by guardian of minor 
— Failure of guardian to make proper investment of 
sale meney-~How far binding on minor-—Duty of 
vendee to make bona fide inquiry as to nature of in- 
nestment. 


A sale of minor’s propeity by the minor’s guardian 
will not be binding on the minor where the sale price 
has not been afterwards properly invested, as where 
the guardian purchased other lands with only a part 
of the sale consideration. The vendee cannot seek 
protection on the ground that he duly paid the stipu- 
jated consideration tothe guardian. He is at least 
bound to show that, after making due inquiries, he 
believed that the purchase-money was intended to be 
used for a purpose which would make the sale bene- 

ficial to the minor. It is not enough that he believed 
the guardian’s statement or the recital in the deed of 
sale. . KALIAPPA GOWNDEN v. DEIVASIGAMANI PILLAI 














D Sale of immoveable property 
— Allegation that no interest patsed by sale—Burden’ 
of proof—Admission by vendor that he received sale 
price, whether conclusive—fight of suit by purchaser 
at infructuous sale—Benami transaction. 


The burden of proving that an interest which an 
instrument of sale purported to convey was not ac- 
tually conveyed gies on the party alleging it. 

An admission by the vendor that he received the 
sale price, though strong evidence of a real, actual 
e sale, is not conclusive of it, 

o Where’ sale was onla nominal transaction and 
did not transfer any interest, the purchaser is not 
entitled to maintain a suit on it Srinivasa IYER ~“. 
KRISHNASWAMY IYENGAR 274% 











Sale. bf Commissioner of 
Partition—Sale by Court and by authority of Court, 
difference between—Inguiry into vendors title— 

o Direction.to Registrar, if may be made in case of sale 
held under authority of Court—High Court Rules, 


GENERAL INDEX. , 


Property sold “to diferent” ; 
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Vendor and Purchaser—conold. 


Original Sifle No. 426 —Conditions of sale~—Purghaser 
mot entitled to &ll for any other document—Purchaser 
to accept title ae distlosed in abstract— Omission to 
state that property ?% subject to permanent lease at 
small rent-~Abstract beginning with indemnity bond 
— Whether purchaser bound to accegt title. # 


The High Court cannot dirapb the Registrar to - 
inquire and report under Rule 426 as to whether the 
vendor could make a title to the property whfch was 
sold not by the Court but under the authority of the 
Court by the Ggmmissioner of Partition. 

A property was sold under, amongst others, the fol- 
lowing conditions: (6) There are no documents of 
title, except¢those mentioned in the abstract of title 
the purchaser shall not be entitled to call for any 
other document. (9) The pirchaser shall assume 
the statement in the abstracted documents to be true, 
and shall accept the title as disclosed in the abstract; 
and no objection to the title shall* be allowed.” The 
abstract of title commenced with an indemnity bond, 
and it did not disclose that the property was subject 
to a permanent lease at a small rent: 

Held, that the elocument of title, with which tho 
abstract commenced or purporfed to commence, ought 
to be, prima fucie, adocument which was a proper root 
of title, and the indemnity bond having nothing to do 
with the title at all, was in no sense a root of the title; 
that fhe permanent lease ought to have been clearly 
expressed in the abstract; and that the purchaser was 
not bound to accept such a title. JOGEMAYA DASEE v. 
AKHOY Coomar Das, 40 0. 140 95 


Voluntary payment 949 


s~ made under fear of 














distraint ° 
Waiver—Instalments fixed by ks E 
3 


690 
of objection to validity of transfer 48] 
———-~— of right to sue by mortgagee 286 
—_— of right to appeal from order of remand 


. 5 

À 610 

of right of pre-emption by father when 

binding on son s 596 
Wakf. See Monamtanan LAN; Trust., 

Proof—Imperfect trust 807 


property, alienation of —Trustee, money 
borrowed by—Chatge on wakf property—Hlements 
necessary to prove—Powers of trustee to borrow money 
on security of wakf property>—Presumption as to the 
validity of loan taken by tr'ustee—Money borrowed by 
unauthorised trustee, whether charge on property. 


Where a creditor sues to recover money advanced 
to the trustees of a certain wakf property on the 
security of suéh property, he must show that tho 
money was required for the wakf and was spent on it. 
The trustees would have no power to alienate the 
trust property by taking a loan unless there was an 
unavoidable necessity for taking such & loan, the 
power of a trustee being like that of a manager for an 
infaré heir. * e 

When a loaf is taken by? a trustee there is no pres 
sumption that it js for the benefit of the trust. 


—-—~— Instalment-bond registered 


Dai 








—~-—-— Right to enforce mortgage 
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Wakf—conold. 


; e : a 
A self-constituted trustee, wHo professes to maintain 
the wakf and act as a trustee, cannot be considered 4 
a trespagser; and he can creaye no valid charge on 
the wakf property. RAGHUNATH Das v. Deruty Cou- 
MISSIONGR, BaRrAGARH e? 11 


roperty, sut for possession of —Transfer 
by oné Sajjadanashin, effect of—Limitation within 
whiqh to recover property wrongfully alienated. 

A., as the Sajjadanashin of a certainftakia in District’ 
Bahraich, sued for possession of a groyp sold by auction 
in execution of a decree against the former Sajjada-". 
nashin of the takia and purchased by B. The sale 
took place in June 1897 but was con§rmed within, 
twelve years of the institution of the suit: 

Held, (1) that the wut was not barred by time, as- 
it was filed within twelve years from the date of 
the confirmation of the saleand also within twelve 
years from the date of the deliver} of p&ssession to 
the auction-purchaser; ` e 

(2) that the decree in exgcution of which the 
property had been sold being one not binding on the 
wagf property, the plaintiff was eptitled to recover 
possession thereof. 

Waqf property canffot be charged with any debts 
either to the mutawalli or any one else without the 
sanction of the Kazi previously obtained. The wag} 
property cannot be sold at the will of the trustee for 
the time being, much lesscan it be sold in the exe- 
cution of a decree for which the wagf is not liable, 


à 
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HAMID-UD-DIN ALI SHAE v. COURT OF WARDS, Mawes j 


16 O. C. 109 


Warrant Case -—Non-compoundable offence— 
Withdrawal from præecution by grivate com 


ant 
Water Cess. See MADRAS IRRIGATION = ae 


5 right to 294 


Widow—Adverse possession against widow, whe- 
ther adverse against reversioners 948 


—-——~---—- Adverse possession against widow— 
sioneris right not affected 


Muhammadan widoay of Shia sect—Posses- 
sion of widow in pursuance of family custom, 
nature of—Permis§ive possession, nature of 367 


WilI—A pplication for ProWate by legatee’s mother ` 
where there was no executor appointed—Court’s 
powers—Minor legatee | 


»——~Construction—Intention? of testator~-Meaning 
of ‘Wills defeating reversion’—Life-estate or estate 
of inheritance 973 


——- Hindu widow appointed guardian of property 
by Will—Re-m&rriage, effect of 133 


—-— Probate Grant of Probate to some executors 
Subsequent application by remajning executor— 
Practice I 


—— Jonstruction—Self-acquired property left to 
franddaughter—Limit of estate—Preswmption. 
Where ù person bequeaths his self-acquired pro- 

perty to his granddaughter, there is no presumption, 

that the testator desired to lMnite the estatd@ of the 

devisee. Brac Buani v® Sani, 70 F, W. R. 1913; 102 

P. L. B. 1918 e 534 





Vor- 
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CASES. - {2913 
Will—concld. id ne ae 





Document authorising adoption ad giving widow 
life-estate in case of dispute with adopted sgn—Re- 
gistration—Pr@ate and Administration Act (Y of 
1881), s. 3. S 


= rice is net a Will simply because it is called 
a Will. 


kad 
Where a docutnent gives powijr to a“vidow to adopt ° 
and contains also a provisionthatin case of dispute 
between the widow and the boy, the widow should 
take a life-interest inthe property amd that ib should 
go to the adopted son after her death, it is not a 
testamentary disposition under section 8 of Act V of 
1881 but is an authority to adopt which requires 
registration for ita validity. SANTHANA SoORAMMA V. 
SANTHANA MANGAYA, (1913) M. W, N.199 1006 ° 


‘Witness—Befamatory statement-—Privilege—State- 
ment whether relevant to inquiry in which evidence 
given. 


Before deciding whether a particular statement 
made by a witness in the witness-box amounts to 
defamation, itis necessary to consider whether that 
statement was relevant to the inquiry in which the 
evidence was given. BABU PARSHAD v, MUDA MAT; 
11 A. L. J. 131 331 


Words and Phrases— 
alarge proportion of sahi 
agreementtothecontrary 844 


annual rents and profits 535 
any sufficient cause 500 
application for execution in 
accordance with law 

at any stage 518 
besides porambdoke š 41 
competent court {22 
concealing 653 
detaining ° 653 


dispossession fn due course 7 


of law 27 i 
good faith l 37 
gradual accession 855 
hasab rasad khewat 137 
irregularity in publiŝhing sale 
knowing the nature ofthe act “ 
landlords’ interest " 89 
legal character 122 
menchilavu “9 | 234 
questions too intricate and 

difficult 733 
retaining 653. 

. 
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Wojais and Phrases—concid. Zaildari— Qualifications of candidate Acquisition 
e? | : Lambardari by special arrangement— Deputy 
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CHREDI /V. MOHAMMAD Att, 


' In Zaildari cases as in Lambardari,cases, resor to 
;&pecial arrangemené to remove disqualification @ to 


‘acquire qualificatiog is unobjectionable. + For instanke, 


in order to be eligible, a candidate for Zatldarship 
may induce a Lambanggr to resign in his favour the 
lambardari. 


The’ position of gn Inamdar is superior to that of 
a mere Lambardar and the Deputy Commissioner's 
recommendation for the candidatuge of the former 
cannot be rejected without very strong grounds, 


In making sych an, appointment previous good 
public services of the candidate and tlie fact of his 
discharging the duties satisfactorily, when geting 
as sarbarah of the late Zaiidar, deserve special 
consideration. ÅTAR SINGH v. GANGA SINGH, 1 P.W, 
R. 1913 Rey; 1 P. R. 1013 Rev; 146 P. L. R. 191 2 
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